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STATEMENT OF COUNSEL
With leave of this Court, the government is filing this conditional cross-petition
for rehearing en banc. See 10/9/20 Order. The panel ruled for plaintiff on liability
but accepted the government’s argument with respect to damages. Based on my
professional judgment, if the Court grants plaintiff’s petition to rehear the damages
ruling, this appeal will also require an answer to the following precedent-setting
liability question of exceptional importance:
Whether the Patient Protection and Affordable Care Act (ACA) is fairly
interpreted to mandate compensation for cost-sharing reduction payments that
Congress declined to fund, even though the ACA itself provides a mechanism for
compensating insurers through additional premium tax credits.
/s/ Alisa B. Klein
Alisa B. Klein
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PRELIMINARY STATEMENT
Plaintiff’s petition presents the same issue that was presented in the plaintiffs’
rehearing petitions in Community Health Choice v. United States, No. 2019-1633, and
Maine Community Health Options v. United States, No. 2019-2102 (collectively, the
“Argued Cases”). On November 10, this Court denied those petitions without
recorded dissent. Plaintiff’s petition likewise should be denied.
These cases concern the relationship between two insurance subsidies
authorized by the Patient Protection and Affordable Care Act: cost-sharing reduction
(CSR) payments and premium tax credits. In October 2017, the Department of
Health and Human Services (HHS) ceased making CSR payments because of the
absence of an appropriation. Beginning with the 2018 year, insurers raised premiums
for silver plans sold on Exchanges to offset the absence of CSR payments—a practice
known as “silver-loading.”
By operation of law under the ACA, silver-loading caused a significant increase
in the premium tax credits that the government pays to insurers, because the ACA ties
the amount of premium tax credits to silver-plan premiums. The Congressional
Budget Office (CBO) projected that the government will pay insurers substantially
more in additional premium tax credits than it will save in CSR payments. CBO, The
Effects of Terminating Payments for Cost-Sharing Reductions at 2 (Aug. 15, 2017) (August
2017 CBO Report), https://go.usa.gov/xdZQ8. Congress has since enacted
legislation that protects the practice of silver-loading through the 2021 year. Further
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Consolidated Appropriations Act, 2020, Pub. L. No. 116-94, div. N, § 609, 133 Stat.
2534, 3130 (Dec. 19, 2019) (subtitled “Protection Of Silver Loading Practice”).
Various insurers sought damages equal to the full value of unfunded CSR
payments. In the Argued Cases, the panel (Dyk, Bryson, Taranto) ruled that the ACA
is fairly interpreted to mandate compensation for unfunded CSR payments, but that
the trial court must reduce an insurer’s damages by the amount of additional premium
tax credits that the insurer received due to the termination of CSR payments. See
Community Health Choice, Inc. v. United States, 970 F.3d 1364 (Fed. Cir. 2020)
(incorporating the reasoning of Sanford Health Plan v. United States, 969 F.3d 1370 (Fed.
Cir. 2020)); Judgment, Maine Community Health Options v. United States, No. 2019-2102
(Fed. Cir. Aug. 14, 2020) (entering judgment consistent with the Community decision).
This Court stayed this appeal until the Argued Cases were decided, and then
remanded this case for further proceedings on damages. See 9/30/20 Order. Plaintiff
seeks further review of the damages ruling in Community. This Court has already
declined to rehear that ruling, which does not conflict with any decision of the
Supreme Court or this Court or present an issue of exceptional importance.
Accordingly, plaintiff’s petition should be denied. However, with leave of this Court,
see 10/9/20 Order, the government is filing this conditional cross-petition for
rehearing en banc, as it did in the Argued Cases. If this Court were to rehear the
panel’s damages ruling, it should also rehear the liability ruling, which is intertwined
with the damages ruling. See Sanford, 969 F.3d at 1383.
2
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BACKGROUND
Section 1402 of the ACA requires insurers to reduce cost sharing (such as
deductibles and copayments) for certain individuals who purchase silver plans through
an Exchange. Congress understood that, without direct payments from the
government, insurers would raise premiums to offset that reduced cost sharing.
Accordingly, “to reduce the premiums,” ACA § 1412(a)(3), Congress directed the
government to make advance payments to insurers equal to the value of the costsharing reductions, id. § 1412(c)(3).
The government ceased making CSR payments in October 2017, based on the
determination (uncontested here) that there was no appropriation. For 2018 and
subsequent years, most insurers responded by “silver-loading”: they raised silver-plan
premiums to offset the absence of CSR payments. CBO, Federal Subsidies for Health
Insurance Coverage for People Under Age 65: 2018 to 2028, at 8 (May 23, 2018) (May 2018
CBO Report), https://go.usa.gov/xdBQa.
As the CBO has explained, the effect of silver-loading is to substantially
increase federal payments to insurers and enrollment through the Exchanges. May
2018 CBO Report at 9. The vast majority of people who buy coverage through the
Exchanges do so using premium tax credits. King v. Burwell, 576 U.S. 473, 494 (2015)
(87% in 2014). Under the ACA’s formula, “[t]he size of premium tax credits is linked
to the premiums for the second-lowest-cost silver plans offered” through the
Exchanges. May 2018 CBO Report at 9. Thus, the premium tax credit’s structure
3

Case: 20-1286

Document: 23

Page: 9

Filed: 12/01/2020

largely insulates subsidized enrollees from silver-plan premium increases, because the
premium tax credits go up when silver-plan premiums rise. Id. Furthermore, the
economic impact of silver-loading is magnified because the additional premium tax
credits can be used for any “metal” level plan (not just silver plans). Id. Thus, due to
silver-loading, “more people are able to use their higher premium tax credits to obtain
bronze plans . . . for free or for very low out-of-pocket payments for premiums.” Id.
Others “can purchase gold plans, which cover a greater share of benefits than do
silver plans, with similar or lower premiums after tax credits.” Id. See also California v.
Trump, 267 F. Supp. 3d 1119, 1135 (N.D. Cal. 2017) (providing concrete examples of
silver-loading’s economic impact).
The CBO projected that, due to silver-loading, federal payments to insurers will
increase by $194 billion over a decade, and that, in most years, between 2 million and
3 million more people will purchase subsidized plans through the Exchanges than
would have if the government made direct CSR payments to insurers. May 2018
CBO Report at 9; August 2017 CBO Report at 2. Conversely, the RAND
Corporation warned that direct funding of CSR payments would “decrease both
federal spending and health insurance enrollment,” and urged that “[p]olicymakers
should consider these impacts when contemplating changes to CSR funding and rules
related to silver loading.” Preethi Rao & Sarah Nowak, Effects of Alternative Insurer
Responses to Discontinued Federal Cost-Sharing Reduction Payments 14 (2019),
https://www.rand.org/pubs/research_reports/RR2963.html; see also id. at 13 (warning
4
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that, if Congress funds CSR payments directly, “those who purchase bronze, gold, or
platinum plans would face higher premiums and lower subsidies simultaneously and
would need to spend more to maintain enrollment in those plans”).
Against the background of these reports, Congress enacted legislation that
protects the practice of silver-loading through the 2021 year—without objection from
consumers, insurers, or their trade associations. See Further Consolidated
Appropriations Act, 2020, Pub. L. No. 116-94, div. N, § 609, 133 Stat. 2534, 3130
(Dec. 19, 2019) (subtitled “Protection Of Silver Loading Practice”).
ARGUMENT
I.

The Panel’s Damages Ruling Is Correct And Does Not Conflict
With Any Decision Of This Court Or The Supreme Court
Plaintiff represents a class of insurers that seek damages for the government’s

failure to make the CSR payments required by the ACA. Plaintiff does not dispute
that insurers raised silver-plan premiums to offset the absence of CSR payments. As
the panel explained, the consequence of that “silver-loading” was to increase—by
operation of law under the ACA’s formula—the premium tax credits that the
government paid to insurers. Community, 970 F.3d at 1377-78; see also May 2018 CBO
Report at 8 (explaining that, as a consequence of silver-loading, the CSR subsidies are
“being funded through higher premiums and larger premium tax credit subsidies
instead of a direct payment”). The panel ruled that, in calculating the damages that
the termination of CSR payments caused an insurer, the trial court must deduct the
5

Case: 20-1286

Document: 23

Page: 11

Filed: 12/01/2020

additional premium tax credits that the insurer received as the result of the
termination of CSR payments. Community, 970 F.3d at 1367.
Assuming arguendo that a cause of action for damages may be inferred in this
context, that damages ruling is correct and does not conflict with any decision of this
Court or the Supreme Court. In a long line of statutory cases involving wrongful
discharge from federal employment, this Court’s predecessor deducted an employee’s
outside earnings from an award of back pay, based “on an analogy to the principle of
mitigation of damages.” Community, 970 F.3d at 1374 (quoting Craft v. United States,
589 F.2d 1057, 1068 (Ct. Cl. 1978)); see also id. (citing additional cases). Those
statutory cases applied a principle analogous to the contract-law tenet that a nonbreaching party “is not entitled, through the award of damages, to achieve a position
superior to the one it would reasonably have occupied had the breach not occurred.”
Id. at 1375 (quoting LaSalle Talman Bank, F.S.B. v. United States, 317 F.3d 1363, 1371
(Fed. Cir. 2003)).
The back-pay cases discussed by the panel are particularly instructive because
the Supreme Court has identified the Back Pay Act as the type of statute that may
fairly be interpreted to provide an implied damages remedy. See Community, 970 F.3d
at 1374 n.7 (citing Bowen v. Massachusetts, 487 U.S. 879, 905 n.42 (1988)). Moreover,
the reasons for mitigating damages here are even more compelling than they were in
the Craft line of cases. In the Craft line, the mitigating payments came from outside
sources (private employers). Here, the additional premium tax credits are paid by the
6
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government itself. See Community, 970 F.3d at 1378-79. If an insurer’s additional
premium tax credits were not deducted from its damages award, the government (i.e.,
taxpayers) would be making duplicative payments. As plaintiff concedes (Pet. 15-16),
the indirect funding of CSRs—through increased premium tax credits—will “cost
taxpayers $194 billion more over the next ten years.”
Contrary to plaintiff’s premise (Pet. 1), the Supreme Court’s recent decision in
Maine Community Health Options v. United States, 140 S. Ct. 1308 (2020), did not suggest
the government must make duplicative payments or that insurers may obtain a
windfall. There was no issue of mitigation in that case. Maine Community involved the
ACA’s temporary risk-corridors program, which was designed “to compensate
insurers for unexpectedly unprofitable plans during the marketplaces’ first three
years.” Id. at 1315. The government conceded that funding restrictions enacted by
Congress had left insurers with more than $12 billion in unreimbursed losses for
those years. Id. at 1318. The government did not claim that the petitioners had
mitigated those losses. Indeed, the petitioners emphasized that insurers could not
have done so, because the funding restrictions were not enacted until after their
premiums were fixed for the relevant year. See, e.g., Brief for Petitioners, Moda Health
Plan, Inc. v. United States, No. 18-1028, 2019 WL 4235524, at *32 (U.S. Aug. 30, 2019)
(Moda Br.). Furthermore, the petitioners stressed that the lower premiums induced
by the risk-corridors provision saved the government billions of dollars in premium

7
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tax credits, because “lower premiums on the exchanges translate directly into lower
outlays by the government for those tax credits.” Id. at *4; see also id. at *7, *9.
Here, the opposite occurred. The government announced in October 2017
that CSR payments would cease, and insurers responded by raising silver-plan
premiums for 2018 and subsequent years. Those premium increases dramatically
increased the government’s payments to insurers for premium tax credits, because
“higher premiums on the exchanges” make “tax subsidies far more expensive for the
government.” Moda Br., 2019 WL 4235524, at *4. Nothing in Maine Community
suggests that insurers may be doubly compensated for the termination of CSR
payments—first by additional premium tax credits and a second time by an
unmitigated damages award. That would be a massive windfall for insurers and a
massive penalty for the public fisc.
Plaintiff’s alternative contention (Pet. 1) that the panel’s damages ruling
conflicts with Bowen v. Massachusetts, 487 U.S. 879 (1988), and Suburban Mortgage
Associates, Inc. v. U.S. Department of Housing & Urban Development, 480 F.3d 1116 (Fed.
Cir. 2007), is equally baseless. As this Court explained in Suburban, the Supreme
Court’s Bowen decision concerned “the jurisdictional boundary between the Tucker
Act and the Administrative Procedure Act [APA].” Suburban, 480 F.3d at 1117. In
Bowen, the plaintiff brought an APA action to compel the Secretary of HHS to make
certain payments required by the Medicaid statute. The Supreme Court held that the
APA action could proceed because the State was seeking to compel the agency’s
8
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prospective compliance with “the statutory mandate itself, which happens to be one
for the payment of money.” Bowen, 487 U.S. at 900. The Supreme Court concluded
that Massachusetts did not have an “adequate remedy” under the Tucker Act because
the State was seeking “declaratory and injunctive relief requiring the Secretary to
modify future Medicaid practices,” and “the Claims Court had no power to grant
equitable relief.” Suburban, 480 F.3d at 1123 (quotation marks omitted) (discussing
Bowen, 487 U.S. at 905).
Plaintiff’s reliance on Bowen and Suburban is difficult to comprehend. This suit
is not an APA action seeking to compel the Secretaries of HHS and Treasury to make
CSR payments pursuant to the APA. Such an action could not have been brought in
the Court of Federal Claims, because “the Claims Court ha[s] no power to grant
equitable relief.” Suburban, 480 F.3d at 1123; see Community, 970 F.3d at 1374 n.6.
Moreover, because there is no appropriation that the agencies could properly use to
make CSR payments, even a district court could not order such specific relief under
the APA without running afoul of the Appropriations Clause.1
The other cases that plaintiff cites are inapposite on their face. The Vaccine
Act provisions at issue in Heinzelman v. Secretary of Health & Human Services, 681 F.3d
1374 (Fed. Cir. 2012), provided an express monetary remedy and expressly addressed
In California v. Trump, 267 F. Supp. 3d 1119 (N.D. Cal. 2017), a group of States
brought an APA action seeking to compel the Secretaries of HHS and Treasury to
resume making CSR payments. The States voluntarily dismissed that action after the
district court ruled that they were unlikely to succeed on the merits.
9
1
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the issue of offsets. By contrast, the ACA does not expressly provide any remedy for
unfunded CSR payments. See Community, 970 F.3d at 1374 (explaining that “the
statute ‘contains no express remedies’ at all with respect to the government’s
obligation” (quoting Barnes v. Gorman, 536 U.S. 181, 187 (2002))). Thus, the liability
question (discussed in Part II below) is whether a damages remedy should be implied
from the ACA’s text and structure. As a general matter, the Supreme Court’s modern
decisions disfavor implied damages remedies, “caution[ing] that, where Congress
intends private litigants to have a cause of action, the far better course is for Congress
to confer that remedy in explicit terms.” Ziglar v. Abbasi, 137 S. Ct. 1843, 1855 (2017)
(quotation marks omitted). But assuming that a damages remedy may be implied
here, that implied damages remedy is subject to the same mitigation principles as the
Back Pay Act’s implied damages remedy at issue in the Craft line of cases.2
The restitution cases that plaintiff cites (Pet. 9 n.2) are even further afield,
because there is no claim for restitution in this case. Indeed, the class action
complaint did not allege a contract claim. Likewise, the cited cases that applied

Plaintiff’s observation (Pet. 13) that the Back Pay Act in its current form
expressly provides for offsets is irrelevant, because that amendment did not exist
when the Craft line of cases was decided. See Community, 970 F.3d at 1374 n.8.
Plaintiff’s assertion (Pet. 13) that the Craft line of cases was “unique to the military
back pay situation” is incorrect. See, e.g., Borak v. United States, 78 F. Supp. 123 (Ct. Cl.
1948) (holding that the back pay owed to a wrongfully terminated Immigration and
Naturalization Service examiner was properly reduced by his earnings as a lawyer in
private practice during the period of wrongful separation).
2

10
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explicit remedies for breach of contract (Pet. 13-14 & n.3) have no bearing on scope
of an implied damages remedy for a statutory violation.3
In short, it is undisputed that the termination of CSR payments caused
premium tax credits to increase. Pet. 15-16. The panel correctly held that the trial
court must deduct an insurer’s additional premium tax credits from its damages
award. That holding, which protects the public fisc from duplicative payments, does
not warrant rehearing en banc.
II.

If The Court Grants Plaintiff’s Petition To Rehear The
Damages Ruling, It Should Rehear The Liability Ruling As
Well
As to liability, the panel ruled that the ACA is fairly interpreted to mandate

compensation for CSR payments that Congress declined to fund. The panel saw “no
persuasive basis for distinguishing these cases from Maine Community,” where the
Supreme Court held that the ACA’s risk-corridors provision was fairly interpreted to
mandate compensation for risk-corridors payments that Congress declined to fund.

See, e.g., Rice’s Lucky Clover Honey, LLC v. Hawley, 700 F. App’x 852, 864 (10th
Cir. 2017) (concluding that “Colorado’s common law did not create a duty . . . to
mitigate damages” where “the contract stated that Rice Honey’s early termination
without cause would require payment of the base salary for one year ($162,000), along
with $250,000 in liquidated damages”); Publishers Res., Inc. v. Walker-Davis Publ’ns, Inc.,
762 F.2d 557, 560 (7th Cir. 1985) (concluding there was no duty to mitigate because
the “termination provisions of the contract” entitled the plaintiff to “commissions on
all advertising contracts in effect on the effective date of termination throughout the
life of the contracts to a maximum of 12 months from the termination date”).
11
3
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Sanford Health Plan v. United States, 969 F.3d 1370, 1373 (Fed. Cir. 2020) (incorporated
by reference in Community, 970 F.3d at 1367).
We respectfully disagree with that liability ruling. We acknowledge that the
“shall pay” language in the CSR provisions tracks the “shall pay” language in the riskcorridors provision, and that the Supreme Court relied on that mandatory language in
concluding that the risk-corridors provision is money mandating. Maine Community,
140 S. Ct. at 1329. However, the Supreme Court also emphasized the “backwardslooking” nature of the “since-expired Risk Corridors statute,” the purpose of which
was “to compensate insurers for unexpectedly unprofitable plans during the
marketplaces’ first three years.” Id. at 1315, 1329. In holding that “[t]he Risk
Corridors statute is one of the rare laws permitting a damages suit in the Court of
Federal Claims,” the Supreme Court concluded that the program was intended “to
compensate a particular class of persons for past injuries or labors.” Id. at 1329
(quoting Bowen, 487 U.S. at 907 n.42).
By contrast, the explicit purpose of CSR payments is “to reduce the premiums”
that insurers charge. ACA § 1412(a)(3). If CSR payments are not directly funded, the
predictable consequence is that premiums and premium tax credits rise, and the
expenses of reduced cost sharing are “funded through higher premiums and larger
premium tax credit subsidies instead of a direct [CSR] payment.” May 2018 CBO
Report at 8. Indeed, that indirect funding method was anticipated by HHS two years
before the CSR payments ended. See Office of the Assistant Secretary for Planning
12
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and Evaluation (ASPE), HHS, ASPE Issue Brief: Potential Fiscal Consequences of Not
Providing CSR Reimbursements (Dec. 2015), https://go.usa.gov/xyjS2. Thus, the ACA’s
structure leaves no “past injuries or labors” to compensate when CSR payments are
not directly funded. Maine Community, 140 S. Ct. at 1329. Accordingly, the ACA is
not fairly interpreted to mandate compensation for unfunded CSR payments.
The panel noted that this interpretation of the ACA leaves insurers without a
remedy for the period in late 2017 before the insurers raised premiums to offset the
absence of CSR payments. See Sanford, 969 F.3d at 1383. But Congress, in enacting
the ACA, would not have anticipated that scenario, which arose only because CSR
payments had been made from a permanent appropriation that should not have been
used for that purpose. It is the intent of the Congress that enacted the ACA that
dictates whether a damages remedy should be inferred from the Act’s text and
structure.
Although we disagree with the panel’s liability ruling, that ruling does not, by
itself, warrant rehearing en banc at this juncture. The liability ruling is interlocutory
and, taken together with the damages ruling, its practical effect is limited. As
discussed above, the panel correctly held that the trial court on remand “must reduce
the insurers’ damages by the amount of additional premium tax credit payments that
each insurer received as a result of the government’s termination of cost-sharing
reduction payments.” Community, 970 F.3d at 1367. Because those additional tax
credits likely exceed the value of the unfunded CSR payments, the class members’
13
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damages for 2018 and subsequent years will likely be zero. Cf. Craft, 589 F.2d at 1058
(concluding that an improperly discharged federal employee was not entitled to any
recovery, because his outside earnings during the period of his illegal separation from
the government exceeded the amount he was owed in back pay).
However, if the Court were to grant plaintiff’s petition to rehear the damages
ruling, the liability ruling should be reheard as well. The panel’s liability ruling is
intertwined with its damages ruling. In rejecting the government’s liability argument,
the panel reasoned that “there is a separate body of law that more precisely addresses
the problem the government identifies.” Sanford, 969 F.3d at 1383. It acknowledged
the “premise of the government’s argument,” which was that “the premium tax credit
provision can indeed lead to partial or complete offsetting of losses from nonreimbursement of cost-sharing reductions and that the government should not in
effect be charged twice” for terminating CSR payments, “once through raised
premium tax credits and again through a damages award under the Tucker Act.” Id.
But the panel found it unnecessary to consider the ACA’s premium tax-credits in the
liability analysis because “[d]amages law deals in a more targeted way with matters
such as appropriate accounting for offsets and avoidance of double recoveries, as we
conclude today in Community Health Choice, Inc. v. United States, No. 2019-1633, and
Maine Community Health Options v. United States, No. 2019-2102.” Id.
Plaintiff’s rehearing petition urges the Court to vacate the panel’s damages
ruling and prohibit the trial court from deducting from class members’ damages
14
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awards the additional premium tax credits they received as a result of the termination
of CSR payments. Those arguments are meritless for reasons already discussed. But
if the Court determines to revisit the damages ruling, it also should revisit the liability
ruling, which is explicitly intertwined with the damages ruling.
CONCLUSION
Plaintiff’s rehearing petition should be denied, but if the Court decides to
rehear the panel’s damages ruling, it should rehear the liability ruling as well.
Respectfully submitted,
JEFFREY BOSSERT CLARK
Acting Assistant Attorney General
MARK B. STERN
/s/ Alisa B. Klein
ALISA B. KLEIN
Attorneys, Appellate Staff
Civil Division, Room 7235
U.S. Department of Justice
950 Pennsylvania Avenue NW
Washington, DC 20530
(202) 514-1597
alisa.klein@usdoj.gov
December 2020
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