QUESTION PRESENTED
Amicus will address the following question,
which corresponds to Question 1 (the Minimum
Coverage Question) in the petition for a writ of
certiorari:
Does a conclusion that Congress‟ enactment of
the minimum coverage provision of the Patient
Protection and Affordable Care Act is a valid exercise
of its legislative power under the interstate
Commerce Clause provision thereby, ipso facto, give
Congress a general police power under the
Constitution, without any objective limiting
principles, despite this Court‟s unbroken line of
precedents holding that no such power is
constitutionally appropriated to Congress?
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INTEREST OF AMICUS CURIAE1
Employer Solutions Staffing Group LLC
(“ESSG”) submits this brief pursuant to Rule 37.3 as
Amicus Curiae in support of Respondents on
Question 1 (Minimum Coverage Question) in the
petition for a writ of certiorari.
ESSG is a temporary employment staffing
company, located in suburban Minneapolis,
Minnesota, that operates in over 25 states in the
United States. In 2011, ESSG employed over 17,000
individuals across the U.S. on a temporary basis.
Temporary and contract staffing firms play a
vital role in the U.S. economy by providing
employment flexibility for employees and businesses.
Staffing firms recruit, screen, select and employ
workers and assign them to support or supplement
the work force of their clients in various situations,
such as employee absences, skill shortages, seasonal
workloads and special assignments or projects.
Employees work in virtually every job category,
including industrial labor, office support, health care,
The blanket consents of Petitioners and
Respondents for the filing of this brief are on file
with the Clerk of Court. Pursuant to Rule 37.6,
Amicus certifies that no part of this brief was
authored or provided by a counsel for any party, nor
did any such counsel or a party make a monetary
contribution intended to fund the preparation or
submission of this brief.
10
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engineering, information technology, and various
professional and managerial positions.
Staffing firms generally are the employers of
record for the workers they assign to clients and are
responsible for paying their wages, withholding and
remitting employment taxes (including Social
Security and unemployment insurance) and
providing workers' compensation coverage.
High employee turnover and the limited
availability to staffing firms of health insurance
products for temporary workers will create major
challenges for staffing firms seeking to comply with
the Patient Protection and Affordable Care Act.
The unpredictable nature of temporary work
and low employee participation in staffing firm
current health plans present serious underwriting
challenges for health insurance carriers. As a result,
the only health plans most staffing firms have been
able to offer practically to date are so called "mini
med" plans. If those plans are abolished in 2014, it
will be virtually impossible for staffing firms to offer
temporary workers minimum essential coverage
unless alternative insurance plans can be designed to
meet the unique needs of those workers.
In addition, a serious potential obstacle to
covering temporary workers, whether in the private
health insurance market or through state exchanges,
is the Patient Protection and Affordable Care Act‟s
nondiscrimination provisions. Those provisions
prohibit insured group health plans from
discriminating in favor of highly compensated
individuals with respect to eligibility and benefits.
11

Employers
penalties.

that

violate

the

rules

face

heavy

Because staffing firms have few practical or
economic options for providing health coverage to
their temporary workers, they are more exposed than
most employers to tax penalties under the employershared responsibility provisions of the Act.
Without an exception to the imposition of such
penalties, a staffing firm could be assessed a penalty
on all of its full-time headquarters and branch staff
employees irrespective of whether they are getting
subsidies and even if they are covered under the
firm's group health plan. Such "double payments"
would create a major disincentive to offering
coverage to any workers.
A corollary to any exclusion of temporary
workers from the offer of coverage provisions is an
exclusion from the auto enrollment requirement.
Mandated automatic enrollment in employer health
plans for workers who come and go with such high
frequency and unpredictability, and who will mostly
opt out in any event, would be virtually impossible to
administer and would impose administrative and
compliance costs on staffing firms with no
meaningful benefit to workers.
The employer tax penalties in the Act will
increase employer costs and drive up the price of
goods and services. Job losses are inevitable and
likely will total hundreds of thousands by the most
conservative estimate, mostly affecting low income
workers. The actual toll may not be known for some
time, but the specter of those penalties, and the
12

uncertainty regarding their financial impact, will be
a significant present damper on economic activity
and job creation.
SUMMARY OF ARGUMENT
Constitutional law is not indifferent to
considerations of degree.
Here, it cannot be
indifferent to them without an expansion of the
Commerce Clause that would absorb or imperil the
reserved powers of the states.
Petitioners argue that a national health care
problem requires a governmentally imposed solution
and that whatever solution Congress chooses to
enact is, ipso facto, constitutional because it is
chosen by Congress. But, even an acknowledged
national exigency does not create constitutional
authority where none exists.
Their argument that the minimum coverage
provision is a constitutionally permissible means of
addressing Congress‟ legitimate concerns, even
though it seeks to regulate “inactivity” (failure to
purchase minimum coverage), lacks any foundation
in the Constitution‟s text or the Court‟s precedents.
Congress regulated an act (the purchase of
essential minimum coverage) to compel performance
of a future act (payment of future health care
expenses) that might result from another potential
future act (seeking and consuming health care
services). The causal linkage between the compelled
act (purchasing coverage) and the two potential
future acts is so attenuated as to make the basis of
13

any congressional assertion of Commerce Clause
power tangential, at best.
The Commerce Clause grants Congress the
power to “regulate” something. But the thing to be
regulated still must be “something” and that
“something” cannot be inactivity, which, by definition
and logic, is the absence of a requisite “something,”
here some kind of commercial activity.
If the word “commerce” is to retain any
meaning within our constitutional vocabulary, it
must remain moored to the inherent root meaning of
activity of some kind—a volitional choice to do
something. It does not represent or convey the
absence of activity or the possibility, or even
inevitability, of future activity.
The only defensible, objective link between the
Commerce Clause and Congress‟ power to legislate
under that enumerated power is the condition
precedent of some sort of recognizable volitional
commercial activity by an individual or entity. Such
volitional acts, in a manner akin to the criminal
common-law concept of actus reus, show objective
indicia evidencing an individual or entity‟s
engagement in an activity that makes imposition of
Commerce Clause-based legislation on such activity
consonant with traditional notions of federalism.
Petitioners appear to argue that because
Congress concluded that, almost to a certainty,
nearly every American someday would consume
health care services, and thereby voluntarily enter
the stream of commerce, it constitutionally could
exert Commerce Clause authority over every
14

American citizen and resident national now, even
before the allegedly inevitable activity occurs. But a
logical, or even practical, certainty about a future
event does not empower Congress to exercise an
enumerated power before the activity, or any related
part of it, actually occurs.
The refusal to purchase a privately sponsored
and offered product or service (even one that may
likely or, possibly, even inevitably, be necessary) is
not “commerce” in the constitutional sense, nor is the
aggregation of such refusal by any number of
similarly-situated individuals “commerce.” Moreover,
the gross or net effect on the national economy of
such refusal, whether considered in its individual or
aggregate effect, is not “commerce” either.
To sanction such congressional regulation in
this area would be to allow Congress to appropriate
to itself an immense degree of national power not
intended by the Founders or established in the text
of the Constitution. It would represent a significant
diminution in the balance between federalism and a
centralized national governmental power.
If the Court decides that the minimum
coverage provision is sustainable under the existing
Commerce Clause framework, it must then squarely
address the resulting constitutional issue: whether
the federal government then has either a de facto or
de jure police power in the area of national health
and health care regulation, and, perhaps, other
areas, as well.
Reversal of the court of appeals‟ decision here
could very well remove any constitutional limit on
15

Congress‟ Commerce Clause power. No textuallybased, objectively articulable confirmatory test would
then be available.
Reason-guided objectivity of
disputes over Congress‟ interstate Commerce power
would be a mirage. Crafting even such a vague
oversight test would likely prove very difficult.
The deference to congressional activity that
follows from any such vague, general oversight test
likely would result in the rise of a strong,
overarching national police power that would confine
the regulatory authority of the states merely to
congressionally overlooked interstices of government
inherent in their sovereignty.
The decision to grant what amounts to a
general police power to Congress under the
Commerce Clause also must be judged by its
practical consequences.
If Congress constitutionally may compel the
purchase of health care insurance may Congress not
also under the same theory compel the same
individuals to donate their body tissues and organs
once the conscripted donor becomes a hopelessly,
irretrievably unconscious patient so that those
tissues and organs can be used to restore the
otherwise hopelessly ill, but still salvageable
individual? This method would be cheaper than
manufacturing artificial tissue and organs and
would, therefore, reduce the aggregate economic cost
of health care nationally.
What is to stop Congress from requiring
individuals to donate their tissues and organs once
the donors become hopelessly unconscious patients
16

because those tissues and organs are greatly needed
for study and experimental trial to help those other
Americans who can be salvaged? This method would
be cheaper on an aggregate basis nationally than
having to raise animals and use their tissue and
organs or to manufacture synthetic tissue and
organs.
The same can be said for mandatory donation
of embryonic stem cells after the expiration of a set
period of non-use.
By nullifying existing Commerce Clause
jurisprudence, the Court‟s logic would threaten the
proper limits on Congress‟ commerce power and
allow Congress to exercise police powers that the
Constitution reserves to the States.
ARGUMENT—
THE MINIMUM COVERAGE PROVISION IS
NOT A VALID EXERCISE OF CONGRESS’
COMMERCE CLAUSE POWER
I. Petitioners’ argument that
the
minimum
coverage
provision is a constitutionally
permissible
means
of
addressing Congress’ legitimate concerns, even though it
seeks to regulate ―inactivity‖
(failure to purchase minimum
coverage), lacks any foundation in the Constitution’s text
or the Court’s precedents.
17

Congress enacted the Patient Protection and
Affordable Care Act, which includes a requirement
for “minimum essential coverage” for health care, 26
U.S.C.A. 5000A(a) (the minimum coverage provision)
(Reprinted in Pet. Br. on Minimum Coverage Issue,
at 1a), to address an admittedly serious and
persistent crisis in the market for health care, which
accounts for more than 17% of the nation‟s gross
domestic product. Millions of Americans do not have
health insurance, but, nonetheless, participate to
varying degrees as consumers in the health care
market. They consume health care services for which
they often do not or cannot pay, and thus shift the
cost of paying for such health care services to other
market participants. The result is higher insurance
premiums, which, in turn, make insurance
potentially unaffordable to even more people.
Petitioners argue that this national problem
requires a governmentally imposed solution and that
whatever solution Congress chooses to enact is, ipso
facto, constitutional because it is chosen by Congress.
(Pet. Br. on Minimum Coverage Issue, at 35-37)
Petitioners‟ illogical syllogism is: 1. There is a
problem; 2. The problem requires a constitutional
solution by Congress; 3. Therefore, whatever solution
Congress chooses is constitutionally permissible.
But, Petitioners‟ argument that the minimum
coverage provision is a constitutionally allowable
means of addressing Congress‟ legitimate concerns,
even though it seeks to regulate “inactivity” (failure
to purchase minimum coverage), lacks any
foundation in the Constitution‟s text or the Court‟s
precedents.
18

Even an acknowledged national exigency does
not, sua sponte, create constitutional authority where
none exists. “Extraordinary conditions do not create
or enlarge constitutional power.” A.L.A. Schechter
Poultry Corp. v. United States, 295 U.S. 495, 528
(1935). The mere desire, or even need, for a remedy
to an acknowledged crisis, however great the
practical difficulty of shaping a proper remedy may
be, cannot be the trigger for a non-existent
constitutional power to arise Phoenix-like from ashes
that never even existed. An economic emergency, no
matter how urgent, cannot justify the exercise of
"extraconstitutional authority." Id., at 529.
Petitioners contend that Congress did regulate
an activity in the Patient Protection and Affordable
Care Act—the future consumption of health care
services by persons who likely will be unable to pay
for such services. “[T]he uninsured as a class are
active in the market for health care, which they
regularly seek and obtain.” (Pet. Br. on Minimum
Coverage Issue, at 50) They argue that individuals
must pre-purchase minimum health care coverage
because “there is no practical way to limit an
insurance requirement to those „who do not pay for a
portion of their health care.‟” (Pet. Br. on Minimum
Coverage Issue, at 43)2
This requirement is akin, for instance, to that
which applies to employers that hire maritime
workers subject to the Longshore and Harbor
Workers‟ Compensation Act of 1972, 33 U.S. C. § 901
et seq. Such employers must adequately secure their
potential future obligations for work-related injury
compensation and health care services by prepurchasing
approved
workers‟
compensation
19
2

But the
purported activity
regulated
(consumption of health care services) is, in fact,
potential future activity that is two steps removed
from the actual behavior that is compelled by
congressional action. Congress regulated an act (the
purchase of essential minimum coverage) to compel
performance of a future act (payment of future health
care expenses) that might result from another
potential (Petitioners argue, “inevitable”) (Pet. Br. on
Minimum Coverage Issue, at 35-37) future act
(seeking and consuming health care services). The
causal linkage between the compelled act
(purchasing coverage) and the two potential future
acts is so attenuated as to make the basis of any
congressional assertion of Commerce Clause power
tangential, at best.
The Commerce Clause grants Congress the
power to “regulate” something. In the text of the
relevant clause that “something” is stated to be
“commerce”—thus, Congress may regulate commerce.
But the thing to be regulated still must be
“something” and that “something” cannot be
insurance coverage or by “furnishing satisfactory
proof to the Secretary of . . . financial ability to pay
such compensation and receiving an authorization
from the Secretary to pay such compensation
directly.” 33 U.S.C. § 932(a)
But in this situation, the individual or
corporate entity willingly has donned the cap of
“employer” by actively hiring individuals to work in
covered
maritime
employment.
This
is
quintessential volitional activity, which Congress has
the power to regulate under the Commerce clause.
20

inactivity, which, by definition and logic, is the
absence of a requisite “something,” here some kind of
commercial activity. It is the plain text of the
Commerce Clause itself that requires more than
some kind of hypothetical, inchoate activity for
Congress to focus its “regulating” power on.
This is not the kind of nitpicking that the
Court has shown its impatience with in the past. See
United States v. Lopez, 514 U.S. 549, 569-571 (1995)
(Kennedy, J., concurring) (noting that the Court‟s
commerce cases have rejected “semantic or
formalistic categories” in favor of “broad principles of
economic practicality”). See also Swift & Co. v.
United States, 196 U.S. 375, 398 (1905).
(“[C]ommerce among the States is not a technical
legal conception, but a practical one, drawn from the
course of business.”) Instead, the requirement is an
a priori textual hurdle that must be surmounted
before Congress can act under the Commerce Clause.
Such an insistence on some degree of allegiance to
the text of the Constitution is not a mere formalistic
division of activity and inactivity. It is what the
Constitution itself demands.
II. If the word ―commerce‖ is
to retain any meaning within
our constitutional vocabulary,
it must remain moored to the
inherent root meaning of
activity
of
some
kind—a
volitional choice to do something. It does not represent or
convey the absence of activity
21

or the possibility, or even
inevitability, of future activity.
There is a fundamental philosophical, logical,
practical and constitutional difference between
compelling behavior in the first instance and
regulating volitional behavior. That is, there is a
fundamental difference between making people do
things and regulating what they already have
voluntarily chosen to do.
If the word “commerce” is to retain any
meaning within our constitutional vocabulary, it
must remain moored to the inherent root meaning of
activity of some kind; that is, it must relate in some
real sense to a transaction, the movement of persons
and things, communication, the transmission of
intelligence, negotiation, acquisition and possession,
and the like. Each of these discrete undertakings
constitutes an activity—a volitional choice to do
something; none represents or conveys the absence of
activity or the possibility, or even inevitability, of
future activity.
The only defensible, objective link between the
Commerce Clause and Congress‟ power to legislate
under that enumerated power is the condition
precedent of some sort of recognizable volitional
commercial activity by an individual or entity. At
the extreme, attenuated end of the spectrum of such
triggering activity would be, for instance, growing a
small amount of wheat for home and farm
consumption (Wickard v. Filburn, 317 U.S. 111
(1942)) or acquiring and possessing child
pornography solely for personal use (Osborne v. Ohio,
495 U.S. 103 (1990)).
22

These are at least volitional acts that, in a
manner akin to the criminal common-law concept of
actus reus, show objective indicia evidencing an
individual or entity‟s engagement in an activity that
makes imposition of Commerce Clause-based
legislation on such activity consonant with
traditional notions of federalism.3
Craftspersons, for instance, who choose not to
produce and market their customary wares are not
engaging in a type of negative or potential
commercial activity. They are not participating in
any activity at all. (The exception, of course, may be
the craftsperson who refuses to produce or sell their
wares as a form of a market-directed boycott, in
protest of price-controls or distribution restrictions,
for instance, like the French and Belgian diary
farmers who dump their milk in protest at low
prices. But that is not suggested here as a basis for a
person‟s refusal to purchase mandated health
coverage.) To call the withdrawal from or refusal to
participate in activity a form of commerce is to drain
the word of any recognizable constitutional meaning.

The Court has rejected an intent or mens rea
bright-line test for determining when Congress‟
Commerce Clause power becomes operative on an
activity. See United States v. E. C. Knight Co., 156
U.S. 1, 13 (1895). (“[T]he intent of the manufacturer
does not determine the time when the article or
product passes from the control of the state and
belongs to commerce.”)
3
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An individual or entity may wholeheartedly
throw itself into the stream of interstate commerce,
and, of course, be subject to regulation by Congress
under the Commerce Clause. An individual or entity
may even carry out activities that have a direct and
substantial effect on the stream of commerce but fall
short of full immersion in it. This activity is also
regulable. E.g., Heart of Atlanta Motel Inc. v. United
States, 379 U.S. 241 (1964) And, in a few rare
instances, an individual or entity may undertake an
activity that may cause only miniscule ripples,
however infinitesimal and undetectable, in the
stream of commerce and still be legitimately
regulated by Congress under the Commerce Clause.
E.g., Wickard v. Filburn, 317 U.S. 111 (1942). “[The]
current thus existing is a current of commerce among
the States, and the [activity] . . . is a part and
incident of such commerce.” Swift & Co. v. United
States, supra, 196 at U.S. at 398-399. But where the
absence of any current, or even ripples, in the stream
of commerce is the result of the inactivity of an
individual or entity, Congress is impotent to exert
any power under the Commerce Clause.
Petitioners appear to argue that because
Congress concluded that, almost to a certainty,
nearly every American someday would consume
health care services (Pet. Br. on Minimum Coverage
Issue, at 43), and thereby voluntarily enter the
stream of commerce, it constitutionally could exert
Commerce Clause authority over every American
citizen and resident national now, even before the
allegedly inevitable activity occurs. But a logical, or
even practical, certainty about a future event does
not empower Congress to exercise an enumerated
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power before the activity, or any related part of it,
actually occurs.
While Congress may view the health of the
body politic as a valuable and essential national
resource, it may not thereby bootstrap its authority
to regulate the field without identifying a legitimate
enumerated power in the constitution that condones
such regulation. Jacobson v. Commonwealth, 197
U.S. 11, 22 (1905) (Congress may assert legislative
power only when it acts under “powers . . . expressly
granted in the body of the Constitution and such as
may be implied from those so granted.”).
The refusal to purchase a privately sponsored
and offered product or service (even one that may
likely or, possibly, even inevitably, be necessary) is
not “commerce” in the constitutional sense, nor is the
aggregation of such refusal by any number of
similarly-situated individuals “commerce.” Moreover,
the gross or net effect on the national economy of
such refusal, whether considered in its individual or
aggregate effect, is not “commerce” either. The
simple or exponential multiplication of zero, is still
zero.
The Court has noted that "Congress' power to
regulate interstate commerce may be restricted by
considerations of federalism and state sovereignty."
Japan Line, Ltd. v. County of Los Angeles, 441 U.S.
434, 448 n. 13 (1979). "[T]he concern... that Congress
might use the Commerce Clause to completely
obliterate the Constitution's distinction between
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national and local authority seems well founded."
United States v. Morrison, 529 U.S. 598, 615 (2000).4
That which belongs to
commerce is within the
jurisdiction of the United
States, but that which does
not belong to commerce is
within the jurisdiction of the
police power of the State.
4

...
It
is
vital
that
the
independence of the comercial power and of the police
power, and the delimitation
between
them,
however
sometimes perplexing, should
always be recognized and
observed, for while the one
furnishes the strongest bond
of union, the other is
essential to the preservation
of the autonomy of the States,
as required by our dual form
of government, and acknowledged evils, however grave
and urgent they may appear
to be, had better be borne
than the risk be run, in the
effort to suppress them, of
more serious consequences by
resort to expedients of even
doubtful constitutionality.
26

Additionally, the Court has cautioned that
to a constitutional end, many
ways are open, but to an end
not within the terms of the
Constitution, all ways are
closed. . . . [S]ince every
addition to the national legislative power to some extent
detracts from or invades the
power of the states, it is of
vital moment that, in order to
preserve the fixed balance
intended by the Constitution,
the powers of the general
government
be
not
so
extended as to embrace any
not within the express terms
of the several grants or the
implications necessarily to be
drawn therefrom.
Carter v. Carter Coal Co., 298
U.S. 238, 291, 294-295 (1936),
limited in other respects by,
United States v. Darby
Lumber Co., 312 U.S. 100,
123 (1941).
To sanction such congressional regulation in
this area would be to allow Congress to appropriate
to itself an immense degree of national power not
United States v. E. C. Knight
Co., supra, 156 U.S. at 12-13.
27

intended by the Founders or established in the text
of the Constitution. It would represent a significant
diminution in the balance between federalism and a
centralized national governmental power.
III.
The
deference
to
congressional
activity
that
follows from a vague, general
oversight test likely would
result in the rise of a strong,
overarching national police
power that would confine the
regulatory authority of the
states merely to congressionally overlooked interstices
of government inherent in
their sovereignty.
Nonetheless, if the Court decides that the
minimum coverage provision is sustainable under
the existing Commerce Clause framework, it must
then squarely address the resulting constitutional
issue: whether the federal government then has
either a de facto or de jure police power in the area of
national health and health care regulation, and,
perhaps, other areas, as well.
Petitioners conceded at oral argument before
the Court of Appeals for the District of Columbia in
Seven-Sky v. Holder, 661 F.3d 1 (D.C. Cir. 2011)
(and, presumably will do so at oral argument before
this Court) the “lack of any doctrinal limiting
principles”, id., at 13, to “congressional mandates
that any American purchase any product or service
in interstate commerce.” Id., at 14.
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To call Petitioners‟ position on Congress‟
Commerce Clause power anything other than an
earnest desire for the Court to recognize a general
police power allowing Congress to impose “a direct
requirement for most Americans to purchase any
product or service”, id., at 16, is to engage in a sort of
collective denial (à la “The Emperor‟s New Clothes”
fairytale) that the Commerce Clause itself is still the
actual topic of analysis. The general police power,
after all, is
nothing more or less than the
powers
of
government
inherent in every sovereignty
to the extent of its dominions.
And whether a state passes a
quarantine law, or a law to
punish
offenses,
or
to
establish courts of justice, or
requiring certain instruments
to be recorded, or to regulate
commerce within its own
limits, in every case it
exercises the same powers -that is to say, the power of
sovereignty, the power to
govern men and things within
the limits of its dominion. It
is by virtue of this power that
it legislates . . ..
License Cases, 5 How. 504,
583 (1847).
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Reversal of the court of appeals‟ decision here
could very well remove any constitutional firewall on
Congress‟ Commerce Clause power. Adoption of
Petitioners‟ argument throws Pandora‟s box wide
open. No textually-based, objectively articulable
confirmatory test would then be available. Only
something akin to Justice Stewart‟s subjective essay:
The “I shall not today attempt further to define the
kinds of material I understand to be embraced within
that shorthand description, and perhaps I could
never succeed in intelligibly doing so. But I know it
when I see it” test. Jacobellis v. Ohio, 378 U.S. 184,
197 (1964) (Stewart, J., concurring). See also United
States v. Jones, 565 U.S. ___, ___ (2012) (Alito, J.,
concurring in the judgment) (“We need not identify
with precision the point at which the tracking of this
vehicle became a search, for the line was surely
crossed . . ..” Slip op. at 13)
Reason-guided objectivity of disputes over
Congress‟ interstate Commerce power would be a
mirage. The Court‟s only hope of effective oversight
would be to develop some broad, generallyarticulable test to prevent complete autonomy by
Congress over regulation of national life. Crafting
even such a vague test would likely prove as difficult
as that which has been faced by the Court in its
efforts to develop and apply a usable objective test
relating to the public exhibition of religious symbols
by governmental entities. See Utah Highway Patrol
Assn v. American Atheists, Inc., 565 U.S. ___, ___- ___
(2011) (Thomas, J., dissenting from denial of writ of
certiorari).
See also Hosanna-Tabor Lutheran
Church and School v. Equal Employment
Opportunity Commission, 565 U.S. ___, ___ (2012)
(“We are reluctant, however, to adopt a rigid formula
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for deciding when an employee qualifies as a
minister.” Slip op. at 15)
Likewise, an attempt to provide a limiting
principle on congressional reach under such a police
power by relying on the clause of the Constitution
that provides that only laws “which shall be made in
Pursuance” of the Constitution are sustainable as
“the supreme Law of the Land,” Art. VI, cl. 2, is
unlikely to effectively provide a guidepost for
evaluating congressional overreaching. Even while
the Constitution was being debated during
ratification, however, the fecklessness of such a
circular control on congressional power was decried.
It has been alledged [sic] that
the words "pursuant to the
constitution," are a restriction
upon
the
authority
of
Congress, but when it is
considered that by other
sections they are invested
with every efficient power of
government, and which may
be exercised to the absolute
destruction of the state
governments, without any
violation of even the forms of
the constitution this seeming
restriction, as well as every
other restriction in it, appears
to us to be nugatory and
delusive; and only introduced
as a blind upon the real
nature of the government. In
our opinion, "pursuant to the
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constitution," will be coextensive with the will and
pleasure of Congress, which,
indeed, will be the only
limitation of their powers.
“The Address and Reasons of Dissent of the Minority
of the Convention of Pennsylvania to their
Constituents,
December
12,
1787.”
Web.
http://www.constitution.org/afp/pennmi00.htm.
Retrieved on Jan. 20, 2011. See also “The Address
and reasons of dissent of the minority of the
convention, of the state of Pennsylvania, to their
constituents.” Page 2. Philadelphia : Printed by E.
Oswald ..., [1787].
Signed on p. [3] by Nathaniel
Breading and twenty others; followed by the vote of
the convention on ratification of the Constitution.
Dated: Philadelphia, Dec. 12, 1787. Library of
Congress Collection. Web. http://memory.loc.gov/cgibin/query/D?rbpebib:2:./temp/~ammem_5cWX::@@@
mdb=mcc,gottscho,detr,nfor,wpa,aap,cwar,bbpix,cow
ellbib,calbkbib,consrvbib,bdsbib,dag,fsaall,gmd,pan,v
v,presp,varstg,suffrg,nawbib,horyd,wtc,toddbib,mgw,
ncr,ngp,musdibib,hlaw,papr,lhbumbib,rbpebib,lbcoll,
alad,hh,aaodyssey,magbell,bbc,dcm,raelbib,runyon,d
ukesm,lomaxbib,mtj,gottlieb,aep,qlt,coolbib,fpnas,aa
sm,denn,relpet,amss,aaeo,mff,afc911bib,mjm,mnwp,r
bcmillerbib,molden,ww2map,mfdipbib,afcnyebib,klp
map,hawp,omhbib,rbaapcbib,mal,ncpsbib,ncpm,lhbp
rbib,ftvbib,afcreed,aipn,cwband,flwpabib,wpapos,cm
ns,psbib,pin,coplandbib,cola,tccc,curt,mharendt,lhbcb
bib,eaa,haybib,mesnbib,fine,cwnyhs,svybib,mmorse,a
fcwwgbib,mymhiwebib,uncall,afcwip,mtaft,manz,llst
bib,fawbib,berl,fmuever,cdn,upboverbib,mussm,cic,af
cpearl,awh,awhbib,sgp,wright,lhbtnbib,afcesnbib,hur
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stonbib,mreynoldsbib,spaldingbib,sgproto,scsmbib,af
ccalbib,mamcol
Retrieved on Jan. 20, 2011.
The deference to congressional activity that
follows from any such vague, general oversight test
likely would result in the rise of a strong,
overarching national police power that would confine
the regulatory authority of the states merely to
congressionally overlooked interstices of government
inherent in their sovereignty.
IV. By nullifying existing
Commerce Clause jurisprudence, the Court’s logic
would threaten the proper
limits on Congress’ commerce
power and allow Congress to
exercise police powers that the
Constitution reserves to the
States.
Apart from the constitutional analysis, the
decision to grant what amounts to a general police
power to Congress under the Commerce Clause also
must be judged by its practical consequences.
If Congress constitutionally may compel the
purchase of health care insurance by individual
citizens and nationals, under the theory that the
nation‟s physical and mental health is a public policy
that merits congressional attention and action, as it
affects in a substantial way the national economy,
may Congress not also under the same theory compel
the same individuals to donate their body tissues and
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organs once the conscripted donor becomes a
hopelessly, irretrievably unconscious patient so that
those tissues and organs can be used to restore the
otherwise hopelessly ill, but still salvageable
individual? Surely, this method would be cheaper
than manufacturing artificial tissue and organs and
would, therefore, reduce the aggregate economic cost
of health care nationally.
And, what is to stop Congress from requiring
individuals to donate their tissues and organs once
the donors become hopelessly unconscious patients
because those tissues and organs are greatly needed
for study and experimental trial to help those other
Americans who can be salvaged? This method would
be cheaper on an aggregate basis nationally than
having to raise animals and use their tissue and
organs or to manufacture synthetic tissue and
organs.
The same can be said for mandatory donation
of embryonic stem cells after the expiration of a set
period of non-use.
By nullifying existing Commerce Clause
jurisprudence, the Court‟s logic would threaten the
proper limits on Congress‟ commerce power and
allow Congress to exercise police powers that the
Constitution reserves to the States.
Although slippery slope arguments are often
fallacious, nonetheless, where the occurrence of each
step in the argument‟s suggested progression makes
the next step significantly more likely than the
previous one (after step n, step n+1 must be more
likely to occur than step n was after step [/b]n-1[/b]
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had occurred), then the argument must be confronted
as facially valid.
That is the case here. The grant of an
apparently limitless general police power to Congress
would begin the “way to dusty death” (Macbeth, act
5, scene 5, line 23) for constitutional Commerce
Clause jurisprudence, and, the more important issue
of federalism, as well.
The Court has cautioned on this point before—
Every journey to a forbidden
end begins with the first step,
and the danger of such a step
by the federal government in
the direction of taking over
the powers of the states is
that the end of the journey
may find the states so
despoiled of their powers,
or—what may amount to the
same thing—so relieved of
the responsibilities which
possession of the powers
necessarily enjoins, as to
reduce them to little more
than
geographical
subdivisions of the national
domain.
Carter v. Carter Coal Co.,
supra, 298 U.S. at 295-296.5
The Constitutional Convention rejected the
Virginia Plan (also called the Randolph Plan), which
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arguably would have allowed the federal government
to regulate any activity under a general police power.
The three variants of the relevant portion of the
Virginia Plan, paragraph 6, put forward by Virginia
Governor Edmund Randolph, read as follows:
Text A--Resolved . . .; that the National Legislature
ought to be empowered to enjoy the Legislative
Rights vested in Congress bar [sic] the Confederation
& moreover to legislate in all cases to which the
separate States are incompetent, or in which the
harmony of the United States may be interrupted by
the exercise of individual Legislation; to negative all
laws passed by the several States, contravening in
the opinion of the National Legislature the articles of
Union; . . . .
Text B--Resolved, That . . .the national legislature
ought to be empowered to enjoy the legislative right
vested in congress, by the confederation; and
moreover to legislate in all cases to which the
separate States are incompetent, or in which the
harmony of the United States may be interrupted by
the exercise of individual legislation; to negative all
laws passed by the several States, contravening in
the opinion of the national legislature, the articles of
union, or any treaty subsisting under the authority
of the union; . . ..
Text C-- 6. Resolved,. . . that the National
Legislature ought to be empowered to enjoy, the
Legislative rights vested in Congress. [sic] by the
Confederation, and moreover to Legislate all cases to
which the Separate States are incompetent; or in
which the harmony of the United States may be
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CONCLUSION
The judgment of the court of appeals should be
affirmed, at least insofar as it declared the essential
minimum coverage provision of the Patient
Protection and Affordable Care Act, 26 U.S.C.A.
5000A(a), to be unconstitutional under the
Commerce Clause.
Respectfully submitted,
REBECCA J. LEVINE
Counsel of Record
THIEL, CAMPBELL, GUNDERSON,
ANDERSON AND LEVINE PLLP
7300 Metro Blvd, Suite 630
Edina, MN 55439
(952) 920-8444
rlevine@thielfirm.com
interrupted, by the exercise of individual Legislationto negative all Laws passed by the several States,
contravening, in the opinion of the National
Legislature, The articles of Union; or any Treaty
subsisting under the Authority of the Union-, . . ..
(emphasis in original)
See Variant Texts of the Virginia Plan, Presented by
Edmund Randolph to the Federal Convention, May
29, 1787. Texts A, B and C. The Avalon Project,
Lillian Goldman Law Library, Yale Law School.
Web.
http://avalon.law.yale.edu/18th_century/vatexta.asp
Retrieved on January 20, 2011.
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