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Vita Nuova is suffering immediate, present-day injury from the legal uncertainty surrounding the rules governing Title X, and it has standing to seek a declaration of its rights
to participate in the Title X program. Vita Nuova intends to apply for Title X funding at the
next available opportunity in 2021, and it is attempting to raise funds and recruit employees
in an effort to establish itself as a credible applicant for Title X funding. See Affidavit of Carol
Everett at ¶ 16 (attached as Exhibit 1). But it is far from certain that Vita Nuova will be
eligible to receive Title X funding in 2021 — even with the 2019 rule in effect — because a
court might re-enjoin the implementation of the 2019 rule, and because a new Administration might take office and reinstate the compulsory abortion referrals and compulsory abortion counseling. All of this inflicts present-day injury on Vita Nuova by hindering its current
fundraising and recruitment efforts. Several potential donors, for example, are unwilling to
give money to Vita Nuova until it receives judicial assurance that it will remain eligible to
participate in Title X when it applies for funding in 2021 — regardless of which party occupies
the White House, and regardless of whether the 2019 rule survives judicial review. See Affidavit of Steven F. Hotze ¶¶ 6–8 (attached as Exhibit 2); Affidavit of Richard W. Humphrey
¶¶ 4–6 (attached as Exhibit 3).
The uncertain status of Vita Nuova’s rights confers standing to seek declaratory relief.
The continued uncertainty over whether Vita Nuova can even participate in the Title X program is already hindering Vita Nuova’s fundraising and recruitment efforts, and it presents a
“substantial risk” that Vita Nuova will be excluded from Title X on account of its religious
beliefs. The Declaratory Judgment Act was designed to provide relief in precisely these types
of situations, where the uncertain status of one’s legal rights inflicts present-day harm or the
substantial risk of future injury. See 28 U.S.C. § 2201(a) (“In a case of actual controversy
within its jurisdiction, . . . any court of the United States . . . may declare the rights and other
legal relations of any interested party seeking such declaration, whether or not further relief
is or could be sought.”); see also 10B Charles Alan Wright et al., Federal Practice and Procedure § 2757 (4th ed.) (“It is clear that in some instances a declaratory judgment is proper
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even though there are future contingencies that will determine whether a controversy ever
actually becomes real.”).
I.

Vita Nuova Has Standing To Seek A Declaratory Judgment Of
Its Rights Under The Religious Freedom Restoration Act And
The Title X Statute, And Its Claim For Declaratory Relief Has
Not Become Moot
The Ninth Circuit’s order of July 11, 2019, and the Secretary’s decision to begin enforcing

the 2019 rule on July 15, 2019, have mooted most — but not all — of Vita Nuova’s original
claims for relief concerning the Title X statute and the previous regime that the Secretary
had been enforcing. Vita Nuova, for example, can no longer ask the Court to “set aside” the
2000 rules under section 706 of the APA, because the courts have allowed the 2019 rule to
take effect. See Original Complaint (ECF No. 1) at ¶¶ 36(c), 41(c), 45(c), 49(c). A court
cannot “vacate” a rule that has been superseded by a subsequent agency rule. In like manner,
Vita Nuova’s claims for injunctive relief against the Secretary’s enforcement of the 2000 rule
have become moot because the Secretary is no longer enforcing that rule and has no desire
to resume its enforcement. See Original Complaint (ECF No. 1) at ¶¶ 36(b), 41(b), 45(b),
49(b).1 The first amended complaint has abandoned those claims — as it must — in response
to these recent developments.
But Vita Nuova still has standing seek a declaratory judgment under 28 U.S.C. § 2201,
even though the 2019 rule has been allowed to take effect. Vita Nuova is still suffering present-day injury — as well as a “substantial risk” of future injury — because it is far from certain
that the 2019 rule will remain in effect in the spring of 2021, the time at which the next round

1. The Secretary is continuing to enforce the 2000 rule to the extent it permits funding of
Title X projects that fail to maintain physical separation from abortion-related activities.
See Compliance with Statutory Program Integrity Requirements, 84 Fed. Reg. 7,714,
7,791 (March 4, 2019) (quoting 42 C.F.R. § 59.19(a)). But the 2019 rule provides that
this funding will cease on March 4, 2020, and Vita Nuova will not suﬀer Article III injury
if the Secretary funds those non-compliant Title X projects during that limited window
of time.
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of Title X grantees will be chosen. The ongoing lawsuits against the 2019 rule raise the prospect that a court will vacate the rule or resurrect the nationwide injunctions against its enforcement. And the 2019 rule is certain to be revoked if a Democratic Administration takes
office in January 2021. In these circumstances, Vita Nuova is entitled to seek a judicial declaration of its rights under the Religious Freedom Restoration Act and the Title X statute,
before it undertakes the long and arduous process of preparing and submitting a credible
application for Title X funds.
The uncertain future of the 2019 rule is inflicting present-day injury on Vita Nuova by
hindering its ability to raise funds and recruit employees. See Affidavit of Carol Everett ¶ 16
(“This present-day uncertainty inflicts present-day injury on Vita Nuova, because it hinders
our fundraising efforts as well as our efforts to recruit doctors, nurses, and employees.”)
(attached as Exhibit 1). Several potential donors have told Vita Nuova that they are unwilling
to contribute until Vita Nuova receives judicial assurance that it will remain eligible to participate in Title X, regardless of what happens in the ongoing litigation over the 2019 rule.
See Affidavit of Steven F. Hotze ¶¶ 6–8 (attached as Exhibit 2); Affidavit of Richard W.
Humphrey ¶¶ 4–6 (attached as Exhibit 3). This present-day injury is caused by the government’s previous enforcement of the 2000 rule and the prospect of its resumed enforcement,
and it will be redressed by a declaration that RFRA and federal conscience-protection laws
prohibit Secretary Azar and his successors from requiring Title X recipients to provide abortion counseling or abortion referrals. See First Amended Complaint (ECF No. 16) at ¶¶ 38.
A judicial declaration of that sort will provide Vita Nuova and its donors and supporters with
the assurance they need to invest in an entity that aspires to become a pro-life Title X recipient.
Vita Nuova is also facing a “substantial risk” of future injury. See Susan B. Anthony List
v. Driehaus, 573 U.S. 149, 158 (2014) (an allegation of future injury will confer standing if
there is a “‘substantial risk’ that the harm will occur.” (citation omitted)); see also Massachusetts v. EPA, 549 U.S. 497, 525 n.23 (2007) (“[E]ven a small probability of injury is sufficient
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to create a case or controversy — to take a suit out of the category of the hypothetical —
provided of course that the relief sought would, if granted, reduce the probability” (quoting
Village of Elk Grove Village v. Evans, 997 F.2d 328, 329 (7th Cir. 1993)).2 There is a substantial risk, for example, that Vita Nuova will be disqualified from participating in Title X if the
Secretary resumes enforcement of the 2000 rule, in response to either a nationwide injunction or a new administration that revokes the 2019 rule. The substantial risk of that future
injury is caused by the prospect of the Secretary’s resumed enforcement of the 2000 rule.
And the substantial risk of that future injury will be eliminated by a declaration that RFRA
and the Title X statute prohibit the government from requiring Title X recipients to provide
abortion counseling or abortion referrals. See First Amended Complaint (ECF No. 16) at
¶ 38.
The government contends that Vita Nuova lacked standing to bring this claim at the
outset of the lawsuit, and it further contends that any “case or controversy” that might have
existed at the time of the original complaint became moot after the Secretary began enforcing
the 2019 rule on July 15, 2019. See Defs.’ Mot. to Dismiss Am. Compl. (ECF No. 17) at 8–
13. None of the government’s arguments have merit.
A.

Vita Nuova Has Standing To Seek Declaratory Relief

“Standing” is assessed at the outset of a lawsuit, so Vita Nuova’s standing is determined
by the world that existed on July 3, 2019 — the date on which Vita Nuova filed its original
complaint. See Davis v. Federal Election Comm’n, 554 U.S. 724, 734 (2008) (“[T]he standing
inquiry remains focused on whether the party invoking jurisdiction had the requisite stake in
the outcome when the suit was filed.” (emphasis added)). Events that occurred after July 3,
2019 — such as the Ninth Circuit’s order of July 11, 2019, and the Secretary decision to begin
enforcing the 2019 rule on July 15, 2019 — are relevant only in considering whether Vita

2. See also Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139 (2010) (conferring standing
on conventional alfalfa farmers to challenge an agency decision that gave rise to a “significant risk of gene flow to non-genetically-engineered varieties of alfalfa.”).
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Nuova’s claims have become moot. See Friends of the Earth, Inc. v. Laidlaw Environmental
Services (TOC), Inc., 528 U.S. 167, 184 (2000) (warning courts and litigants not to conflate
standing and mootness). We will first discuss Vita Nuova’s standing to seek a judicial declaration of its rights, and then consider whether post-filing events have mooted Vita Nuova’s
claims.
The Secretary was enforcing the 2000 rule and not the 2019 rule when Vita Nuova sued
on July 3, 2019, and the Secretary did not begin enforcing the 2019 rule until July 15, 2019 —
nearly two weeks after Vita Nuova filed its lawsuit. The Secretary was enforcing the 2000
rule because the federal district courts in Washington v. Azar and Oregon v. Azar had issued
nationwide injunctions against the 2019 rule before it took effect. A three-judge panel of the
Ninth Circuit stayed those nationwide injunctions on June 20, 2019 — 13 days before Vita
Nuova filed its lawsuit. See Defs.’ Mot. to Dismiss Am. Compl. (ECF No. 17) at 5; see also
Complaint (ECF No. 1) ¶ 26. But the Secretary continued enforcing the 2000 rule after the
Ninth Circuit issued its stay, and did not begin enforcing the 2019 rule until July 15, 2019.3
The Secretary’s delay was understandable, because the Ninth Circuit’s en banc rehearing
order of July 3, 2019, led many to believe that the Court had vacated its earlier stay of the
nationwide injunctions, and that the nationwide injunctions (and the 2000 rule) remained
in effect. The Court wrote:
Upon the vote of a majority of nonrecused active judges, it is ordered that
these cases be reheard en banc pursuant to Federal Rule of Appellate Procedure
35(a) and Circuit Rule 35-3. The three-judge panel Order on Motions for Stay
Pending Appeal in these cases shall not be cited as precedent by or to any court of
the Ninth Circuit.

3. See Oﬃce of Population Aﬀairs, Title X Final Rule Compliance and Enforcement, available at https://bit.ly/3224GdH (last visited on December 3, 2019) (“Guidance sent to
the grantees stated that compliance with the requirements of the Final Rule, except for
the physical-separation requirements, was required as of Monday, July 15, 2019.”) (attached as Exhibit 4).
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See Exhibit 6 (emphasis added). In addition, the Ninth Circuit has frequently described its
en banc rehearing orders effecting a “vacatur” of the panel’s decision and judgment. See, e.g.,
Albino v. Baca, 747 F.3d 1162, 1168 (9th Cir. 2014) (“We vacated the panel decision and
granted rehearing en banc.”); Chapman v. Pier 1 Imports (U.S.) Inc., 631 F.3d 939, 944 (9th
Cir. 2011) (“We vacated the panel’s decision after a majority of our court’s non-recused active
judges voted to rehear the appeal en banc”).4 So neither the stay of the nationwide injunctions nor the en banc rehearing order of July 3, 2019, led the Secretary to begin enforcing the
2019 rule, and the Secretary was continuing to enforce the 2000 rule when Vita Nuova sued
on July 3, 2019.5
The en banc Ninth Circuit, however, issued an order on July 11, 2019, which clarified
that its order of July 3, 2019, had not vacated the earlier stay of the nationwide injunctions:
Pursuant to prior order of the Court upon granting reconsideration en banc,
the three-judge panel Order on Motions for Stay Pending Appeal in these cases
was ordered not be cited as precedent by or to any court of the Ninth Circuit.
However, the order granting reconsideration en banc did not vacate the stay
4. See also Burlington N. Santa Fe Ry. Co. v. Int’l Bhd. of Teamsters Local 174, 203 F.3d 703,
706 (9th Cir. 2000), as amended (Mar. 8, 2000) (“We vacated the panel’s decision and
agreed to rehear the appeal en banc.”); Hose v. INS, 180 F.3d 992, 994 (9th Cir. 1999)
(“We vacated the panel’s decision and agreed to rehear the appeal en banc.”); United
States v. De Gross, 960 F.2d 1433, 1435 (9th Cir. 1992) (“The panel’s judgment was vacated, however, by our decision to rehear this case en banc.”). Other rulings of the Ninth
Circuit declare that an en banc rehearing order vacates the panel’s “opinion.” See, e.g.,
Movsesian v. Victoria Versicherung AG, 670 F.3d 1067, 1071 (9th Cir. 2012) (“We then
took this case en banc, thereby vacating the panel’s opinion.”); Haskell v. Harris, 669
F.3d 1049, 1055 n.2 (9th Cir. 2012) (“The case was called en banc, thereby vacating the
panel opinion.”).
5. See Oﬃce of Population Aﬀairs, Title X Final Rule Compliance and Enforcement, available at https://bit.ly/3224GdH (last visited on December 3, 2019) (attached as Exhibit
A) (“Guidance sent to the grantees stated that compliance with the requirements of the
Final Rule, except for the physical-separation requirements, was required as of Monday,
July 15, 2019.” (emphasis added)); E-mail from Shannon O. Royce, Esq, Director of The
Partnership Center at the U.S. Department of Health and Human Services (attached as
Exhibit 5) (“Compliance with the requirements of the Final Rule, except for the physicalseparation requirements, is therefore required as of Monday, July 15, 2019.” (emphasis
added)).
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order itself, so it remains in effect. Thus, the motions for administrative stay
remain pending and were not mooted by the grant of reconsideration en banc.
See Exhibit 7. It was only after the Ninth Circuit issued this clarifying order that the Secretary
began enforcing the 2019 rule on July 15, 2019. See footnote 5, supra.
The standing question turns on whether Vita Nuova was suffering Article III injury on
July 3, 2019 — the date on which Vita Nuova filed suit — and whether any of Vita Nuova’s
requested relief would redress the injuries that existed on that date. It is undisputed that the
Secretary was enforcing the 2000 rule — and not the 2019 rule — when Vita Nuova filed its
lawsuit on July 3, 2019, even though the Ninth Circuit would have allowed the Secretary to
begin enforcing the 2019 rule as early as June 20, 2019.6 Because Vita Nuova is unwilling to
provide abortion counseling or abortion referrals, it was ineligible to participate in the Title
X program on July 3, 2019, and there was a substantial risk that Vita Nuova would remain
ineligible when it intends to apply for Title X funding in 2021. See Susan B. Anthony List v.
Driehaus, 573 U.S. 149, 158 (2014) (an allegation of future injury will confer standing if there
is a “‘substantial risk’ that the harm will occur.” (citation omitted).7 The substantial risk of
Vita Nuova’s future ineligibility came from the prospect that the Secretary would continue
or resume enforcement of the 2000 rule, either on account of the nationwide injunctions or
on account of a new administration that revokes the 2019 rule.
The government denies that Vita Nuova could assert injury in fact on July 3, 2019, because it says “there was no injunction of the 2019 rule in effect at the time Plaintiff filed its
suit.” Defs.’ Mot. to Dismiss Am. Compl. (ECF No. 17) at 8. But the government was still

6. Vita Nuova’s complaint misconstrued the Ninth Circuit’s en banc rehearing order of July
3, 2019, when it wrote: “On July 3, 2019, however, the Ninth Circuit ordered the Washington, Oregon, and California cases reheard en banc and vacated the earlier stay issued
by the three-judge panel. As a result of this order, the injunctions issued in Washington,
Oregon, and California remain in force.” Complaint (ECF No. 1) ¶ 29. The Ninth Circuit’s subsequent order of July 11, 2019 — which issued after Vita Nuova filed its complaint on July 3, 2019 — made clear that the previous order had not vacated the stay and
had not resurrected the nationwide injunctions.
7. The “substantial risk” of Vita Nuova’s future exclusion comes from

brief in opposition to defendants’ motion to dismiss
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enforcing the 2000 rule on July 3, 2019, and it did not start enforcing the 2019 rule until after
the Ninth Circuit issued its order of July 11, 2019, which clarified that the stay of the nationwide injunctions remained in effect. In all events, Vita Nuova would have had standing even
if the Secretary had been enforcing the 2019 rule on or before July 3, 2019, because Vita
Nuova’s injury — and its need for declaratory relief — comes from the continued uncertainty
over whether Vita Nuova will be eligible for Title X funding in 2021 on account of its prolife practices and beliefs.
The government contests Vita Nuova’s theory of standing on three additional grounds,
but none of its arguments have merit.
1.

The Declaratory Relief Requested By Vita Nuova Will Not
Contradict Or Collaterally Attack Any Injunction That Might Be
Issued Against The Enforcement Of The 2019 Rule

The government claims that Vita Nuova’s requested relief is improper because it will
“interfere with the remedial authority of other district courts” and “collaterally attack a (hypothetical) adverse decision in another federal court.” Defs.’ Mot. to Dismiss Am. Compl.
(ECF No. 17) at 10, 11. The government is mistaken. The declaratory relief that Vita Nuova
is seeking will not undermine, contradict, or in any way interfere with an injunction that
blocks Secretary Azar from enforcing the 2019 rule. And the Secretary can comply with a
nationwide injunction that forbids him to implement the 2019 rule while simultaneously
obeying a declaratory judgment from this Court that preserves Vita Nuova’s right to participate in the Title X program. Vita Nuova is asserting its own rights under the Religious
Freedom Restoration Act and federal conscience-protection laws, and whether those statutes
protect Vita Nuova and other pro-life entities has nothing to do with the procedural or substantive validity of the 2019 rule. The government is equating an injunction that forbids
Secretary Azar to enforce the 2019 rule with an injunction that directs the Secretary to exclude Vita Nuova from the Title X program.

brief in opposition to defendants’ motion to dismiss
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The requested relief is no different from the situation in DeOtte v. Azar, 393 F. Supp.3d
490 (N.D. Tex. 2019), where the plaintiffs filed suit after a federal district court in Philadelphia had issued a nationwide injunction against the enforcement of a rule that would have
established religious exemptions to the Obama Administration’s Contraceptive Mandate. The
plaintiffs in DeOtte argued that the Religious Freedom Restoration Act compelled the religious exemptions described in the now-enjoined rule, and asked the Court to issue declaratory and injunctive relief to protect their statutory rights under RFRA. The Court granted
the requested relief, but nothing in the Court’s injunction “interfered with” or “collaterally
attacked” the nationwide injunction entered in Philadelphia. The nationwide injunction
merely prevented federal officials from enforcing their rule, and federal officials can fully
comply with that injunction while simultaneously obeying the judgment in DeOtte. The Secretary can likewise simultaneously comply with the requested declaratory relief and any injunctions that might be entered against the enforcement of the 2019 rule.
2.

The Government’s Claimed “Policy” Of Exempting Religious
Entities From The Abortion-Counseling and Abortion-Referral
Requirements Does Not Defeat Standing

The government also tries to defeat standing by claiming that it would have exempted
Vita Nuova and other religious objectors from the requirement to provide abortion counseling and abortion referrals, and it claims that it has had a “policy” to this effect since 2008.
See Defs.’ Mot. to Dismiss Am. Compl. (ECF No. 17) at 11–12. But an agency cannot “interpret” its rules to create exemptions when the text imposes a categorical requirement. See
Kisor v. Wilkie, 139 S. Ct. 2400, 2415 (2019) (forbidding courts to defer to an agency’s interpretation of its rules “unless the regulation is genuinely ambiguous.”); id. (“[B]efore concluding that a rule is genuinely ambiguous, a court must exhaust all the ‘traditional tools’ of
construction.”). And an agency has no authority to depart from the unambiguous language
a rule that has gone through notice-and-comment procedures. See Arizona Grocery Co. v.
Atchison, 284 U.S. 370, 390 (1932) (forbidding agencies to change rules in an adjudication).
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The government is also mistaken to claim that HHS has a “longstanding policy” of not
enforcing abortion counseling and referral requirements against objecting entities such as
Vita Nuova. Defs.’ Mot. to Dismiss Am. Compl. (ECF No. 17) at 12. The conscience rule
that HHS announced on December 19, 2008, which acknowledged for the first time that the
abortion counseling and referral requirements in the 2000 rule violate federal conscienceprotection statutes,8 was rescinded promptly after President Obama took office,9 and there is
no evidence that the Obama Administration’s HHS shared the Bush Administration’s view
that religious entities should be exempt from the abortion counseling and referral requirements in the 2000 rule. Indeed, there were no pro-life entities that were awarded Title X
grants during the Obama Administration.10 And the agency’s supposed “policy” of exempting religious objectors from the requirements to provide abortion counseling and abortion
referrals is not binding on any future Secretary or future Administration, which can unilaterally revoke this policy and exclude Vita Nuova from the Title X program on account of its
refusal to provide abortion counseling and abortion referrals. It is this uncertainty and lack
of assurance that is inflicting Article III injury on Vita Nuova, which is why Vita Nuova seeks
a judicial declaration that it can remain eligible to participate in Title X notwithstanding its
pro-life beliefs and practices — before it invests resources in applying for Title X funds.

8. See Ensuring That Department of Health and Human Services Funds Do Not Support
Coercive or Discriminatory Policies or Practices in Violation of Federal Law, 73 Fed.
Reg. 78,072, 78,087 (December 19, 2008)
9. See Rescission of the Regulation Entitled ‘‘Ensuring That Department of Health and
Human Services Funds Do Not Support Coercive or Discriminatory Policies or Practices
in Violation of Federal Law’’; Proposal, 74 Fed. Reg. 10207 (March 10, 2009); Regulation for the Enforcement of Federal Health Care Provider Conscience Protection Laws,
76 Fed. Reg. 9968 (February 25, 2011).
10. The first pro-life entity to receive a Title X grant is Obria, which was awarded $5.1 million
in Title X funds by the Trump Administration. See Kenneth P. Vogel and Robert Pear,
Trump Administration Gives Family Planning Grant to Anti-Abortion Group, New York
Times
(March
29,
2019),
available
at
https://
www.nytimes.com/2019/03/29/us/politics/trump-grant-abortion.html
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Vita Nuova Is Suffering A Present-Day, Non-Speculative Injury
From The Uncertainty Over Its Future Eligibility To Participate
In The Title X Program

Finally, the government claims that Vita Nuova’s alleged injuries are too speculative to
support Article III standing. Defs.’ Mot. to Dismiss Am. Compl. (ECF No. 17) at 12–13. But
Vita Nuova is suffering an immediate, present-day injury over the uncertainty surrounding
the 2019 rule and the uncertainty surrounding whether Vita Nuova will be eligible to participate in Title X when the next round of grants is awarded in 2021. It has crimped Vita Nuova’s
fundraising and recruitment efforts. See Affidavit of Carol Everett ¶ 16; Affidavit of Steven
F. Hotze ¶¶ 6–8 (attached as Exhibit 2); Affidavit of Richard W. Humphrey ¶¶ 4–6 (attached as Exhibit 3). And it imposes a “substantial risk” that Vita Nuova’s future application
for Title X funds will be disqualified (or at least disfavored) on account of Vita Nuova’s unwillingness to provide abortion counseling or abortion referrals. See Susan B. Anthony List,
573 U.S. at 158 (an allegation of future injury will confer standing if there is a “‘substantial
risk’ that the harm will occur.” (citation omitted)); Massachusetts, 549 U.S. at 525 n.23 (2007)
(“[E]ven a small probability of injury is sufficient to create a case or controversy — to take a
suit out of the category of the hypothetical — provided of course that the relief sought would,
if granted, reduce the probability” (citation omitted)). There is nothing “conjectural” about
these alleged injuries — and even if there were, the risk of future injury is enough to confer
standing under the Supreme Court’s precedents.
B.

Vita Nuova’s Claim For Declaratory Relief Has Not Become Moot

The government also argues that the Ninth Circuit’s order of July 11, 2019, moots Vita
Nuova’s claims by clarifying that the 2019 rule is in full force and effect. See Defs.’ Mot. to
Dismiss Am. Compl. (ECF No. 17) at 8–9. We acknowledge that Vita Nuova can no longer
pursue its now-abandoned APA claims against the 2000 rule in light of the Ninth Circuit’s
announcement. The APA claims were asking this Court to formally vacate and “set aside”
the 2000 rule under 5 U.S.C. § 706, and a court cannot “set aside” an agency rule that has
been repealed by a subsequent regulation. We also acknowledge that the Secretary’s decision
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to cease enforcement of the 2000 rule on July 15, 2019, moots Vita Nuova’s previously asserted claims for injunctive relief. A court cannot enjoin a government official from enforcing
an agency rule that has already been repealed and that is no longer being enforced.
But none of this moots Vita Nuova’s claims for declaratory relief under 28 U.S.C. § 2201.
Vita Nuova continues to suffer present-day injury — as well as a “substantial risk” of future
injury — from the uncertain status of its rights under RFRA, the Title X statute, and federal
conscience-protection laws. See supra, at 3–4. And these injuries are more than sufficient to
allow Vita Nuova to seek a judicial declaration of its rights, even after the Ninth Circuit’s
order of July 11, 2019, and the Secretary’s decision to begin enforcing the 2019 rule on July
15, 2019.
Neither the Ninth Circuit’s ruling nor the Secretary’s recent actions provide any assurance to Vita Nuova that it will remain eligible for Title X funding when the next round of
grants are awarded in the spring of 2021. The legality and enforceability of the 2019 rule
continues to be litigated in both the Fourth and the Ninth Circuits, and the Ninth Circuit’s
decision to stay the nationwide injunctions in Washington and Oregon is not the final word
on the matter. See Exxon Mobil Corp. v. Saudi Basic Industries Corp., 544 U.S. 280, 291 n.7
(2005) (holding that a ruling from the Delaware Supreme Court does not moot an ongoing
case because defendant “will petition [the U.S. Supreme] Court for a writ of certiorari”).
The Secretary’s decision to begin enforcing the 2019 rule also does not remove the uncertainty, because the 2019 rule is certain to be revoked if a Democratic Administration takes
office in January of 2021. See 10B Charles Alan Wright et al., Federal Practice and Procedure
§ 2757 (4th ed.) (“It is clear that in some instances a declaratory judgment is proper even
though there are future contingencies that will determine whether a controversy ever actually
becomes real.”).
The government cites numerous authorities that hold (correctly) that a challenge to a
statute or agency rule becomes moot when the challenged law is repealed. See Defs.’ Mot. to
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Dismiss Am. Compl. (ECF No. 17) at 8–9.11 But none of these cases support the government’s mootness argument because Vita Nuova is no longer challenging the 2000 rule, and
it has expressly abandoned its APA challenge and its request for an injunction against the
2000 rule’s enforcement. Vita Nuova is merely asking the Court for a declaration of its rights
under the Religious Freedom Restoration Act and the Title X statute; it is seeking relief only
against the Secretary rather than the rules that his predecessors enacted.
II.

Vita Nuova Has Standing To Challenge 45 C.F.R. § 75.300(d), And
The Government’s Recently Announced Nonenforcement Policy
Does Not Moot Vita Nuova’s Claim
45 C.F.R. § 75.300(d) compels every HHS grant recipient to recognize same-sex mar-

riage, with no exceptions for religious entities. This rule categorically disqualifies Vita Nuova
from participating in Title X, because Vita Nuova is a Christian organization and refuses to
recognize same-sex marriage on account of its Christian faith. Unless this rule is vacated or
its enforcement enjoined, Vita Nuova will not be eligible to receive Title X funds, and the
efforts and resources that it invests in applying for Title X funds will be wasted.
The government denies that Vita Nuova has standing to challenge 45 C.F.R. § 75.300(d)
because Vita Nuova has “never applied for Title X funds or sought to be a subrecipient under
a Title X grant.” Defs.’ Mot. to Dismiss Am. Compl. (ECF No. 17) at 14. But one does not
need to be a previous applicant to have standing to challenge an exclusionary or discrimina-

11. Some courts allow a party to continue challenging a repealed or expired agency rule if
there “‘if there is a reasonably concrete basis to anticipate that the expired rule will be
reenacted in a form that will raise the same questions.’” NextG Networks of NY, Inc. v.
City of New York, 513 F.3d 49, 54 (2d Cir. 2008) (quoting Catanzano v. Wing, 277 F.3d
99, 107 (2d Cir. 2001)); see also 13C Charles Alan Wright et al., Federal Practice and
Procedure § 3533.6 (3d ed.) (“Expiration will not moot an attack, moreover, if there is
a reasonably concrete basis to anticipate that the expired rule will be reenacted in a form
that will raise the same questions.”). Vita Nuova does not believe that the prospect of
the Fourth or Ninth Circuit’s re-enjoining the enforcement of the 2019 rule (and thereby
reviving the 2000 rule) is suﬃciently “concrete” to justify invoking this exception to
mootness.
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tory policy. If a university excludes blacks from admission, for example, any prospective student has standing to challenge this policy so long as they intend to apply to that university
in the future; standing would not be limited to previously rejected applicants. For the same
reason, the government is wrong to assert that Vita Nuova must show that it will qualify for
Title X funds when it applies for those funds in 2021. See id. The “injury” comes from the
obstacle that 45 C.F.R. § 75.300(d) imposes to Vita Nuova’s participation in the Title X
program, and Vita Nuova need not show that will qualify for Title X funds in the absence of
that obstacle, any more than a college applicant needs to show that he would have been
admitted in the absence of a discriminatory or exclusionary admissions policy. See Northeast
Florida Chapter of Associated General Contractors of America v. City of Jacksonville, 508 U.S.
656, 666 (1993) (“When the government erects a barrier that makes it more difficult for
members of one group to obtain a benefit than it is for members of another group, a member
of the former group seeking to challenge the barrier need not allege that he would have
obtained the benefit but for the barrier in order to establish standing.”).
The Secretary’s recently announced Notice of Non-Enforcement does not moot Vita
Nuova’s claim. A defendant’s voluntary cessation of allegedly unlawful conduct does not
moot a case. See City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 289 (1982) (“It is
well settled that a defendant’s voluntary cessation of a challenged practice does not deprive a
federal court of its power to determine the legality of the practice.”); see also Trinity Lutheran
Church of Columbia v. Comer, 137 S. Ct. 2012, 2019 n.1 (2017). The government issued this
non-enforcement policy after Vita Nuova filed its lawsuit, and it cannot use this post-filing
change of policy to thwart judicial review. The Notice of Proposed Rulemaking is likewise
incapable of mooting Vita Nuova’s claim, as 45 C.F.R. § 75.300(d) remains in effect until the
rulemaking process is completed. The government cites no authority allowing a mere Notice
of Proposed Rulemaking to moot an ongoing challenge to an agency rule.
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Nor can a governmental entity escape judicial review of an unlawful or unconstitutional
rule by disclaiming an intent to enforce the rule according to its terms. In Stenberg v. Carhart, 530 U.S. 914 (2000), for example, the Court conferred standing on abortion providers
who challenged Nebraska’s partial-birth abortion statute on the ground that it would prohibit the dilation and evacuation (D&E) procedure — despite the fact that the Attorney General of Nebraska had specifically disclaimed an intent to enforce the statute against any doctor
who performed D&E abortions. See id. at 938–46. The Court allowed the doctors’ challenge
to proceed because “future Attorneys General may choose to pursue physicians who use D
& E procedures,” and the mere possibility that a future Attorney General might enforce the
statute against the D&E not only imposed an Article III injury on abortion providers, but
also violated the Constitution by imposing an “undue burden” on women seeking abortions.
See id. at 945–46. So too here — the agency’s recently announced nonenforcement policy is
not binding on anyone, and any future Secretary or future Administration can change this
policy and exclude Vita Nuova from the Title X program.
Finally, the government is wrong to claim that Vita Nuova must allege that HHS will
“enforce” 45 C.F.R. § 75.300(d) against it. 45 C.F.R. § 75.300(d) is not a regulation that
gets implemented through enforcement proceedings. Instead, it purports to establish a qualification for receiving HHS grants. Vita Nuova no more needs to allege a future “enforcement” proceeding than a prospective college applicant who challenges a discriminatory or
exclusionary admissions policy. 45 C.F.R. § 75.300(d) renders Vita Nuova ineligible to participate in Title X, and the Vita Nuova’s injury comes from the exclusion rather than enforcement.
III.

Vita Nuova Has Standing To Challenge The Church Amendment
The Church Amendment, like 45 C.F.R. § 75.300(d), renders Vita Nuova ineligible for

Title X funds. But it disqualifies Vita Nuova on account of its refusal to employ individuals
who perform or assist in elective abortions. As a pro-life entity, Vita Nuova requires all of its
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employees to respect the sanctity of human life at all times, both on and off the job, and it
cannot operate as a pro-life organization if its employees perform or promote abortions on
the side.
The government argues that Vita Nuova must allege that it has been “forced to employ”
individuals who aid or abet abortions before it can have standing to challenge the Church
Amendment. But the Church Amendment is inflicting present-day injury on Vita Nuova —
as well as a “substantial risk” of future injury — because it prohibits Vita Nuova from receiving Title X funds unless it changes its employment practices and stops “discriminating”
against those who perform or assist in elective abortions. Vita Nuova will never agree to
change those policies as a condition of receiving federal funds, and the Church Amendment
inflicts injury in fact by forcing Vita Nuova to choose between forfeiting Title X funding or
forfeiting its status as a pro-life, Christian organization.
CONCLUSION
The defendants’ motion to dismiss should be denied.
Respectfully submitted.

H. Dustin Fillmore III
Texas Bar No. 06996010
Charles W. Fillmore
Texas Bar No. 00785861
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Vita Nuova Inc., on behalf of itself and
others similarly situated,
Plaintiff,
Case No. 4:19-cv-00532-0
v.
Alex M. Azar II, et al.,

Defendants.

AFFIDAVIT

OF CAROL EVERETT

I, Carol Everett, being duly sworn, state as follows:
1. I am over 21 years old and fully competent to make this affidavit. I submit this
affidavit in support of the plaintiff's response to the defendants' motion to dismiss for
lack of subject-matter jurisdiction.
2. I am the founder and CEO of Vita Nuova, Inc. Vita Nuova is a Christian, prolife organization that provides health-care services to women, including family-planning services. Vita Nuova will serve five counties with hidden pockets of low-income
women and men in desperate need of comprehensive and reproductive health care.
Quality health care offered through low-income programs is limited to some of the
target counties because of the lower populations and rural locations. Bastrop, Bell,
Burnet, Caldwell, Lee, and Milam counties would be considered rural. Williamson
and Travis counties are served but pockets of under- and unserved still exist. Women
and men delay needed health care or go to emergency rooms (which do not provide
long term care) and medical homes. Vita Nuova will be a medical home for men,
women, and families of these counties.
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3. Before I founded Vita Nuova, I served as founder and CEO of the Heidi
Group, which I continue to lead today. Like Vita Nuova, the Heidi Group is a Christian, pro-life organization that provides health-care services to women, including family-planning services, but does not provide abortions or abortion referrals. The Heidi
Group provided prenatal care in two Dallas zip codes: 75212-the
poverty-stricken zip code in the nation-and

11th most severely

75210, which is considered the most

poverty-stricken zip code in the nation. Patient counts grew from 16 per day to 60
patients per day. The Heidi Group developed relationships with two hospitals to facilitate safe deliveries for patients. Two physicians, both medical doctors, oversaw
three nurse practitioners to offer quality medical care free of charge to uninsured patients and patients waiting for Medicaid approval. (Upon Medicaid approval, patients
were transferred to the offices of The Heidi Group's medical directors, who were
obstetric specialists.)
4. Vita Nuova will offer the following services in Bastrop, Bell, Burnet, Caldwell,
Lee. Milan, Tarrant, and Williamson thorough an office located in Round Rock and
a mobile medical unit to serve other counties:
Comprehensive Health Care

Contraceptive Services

Well Woman Health Care

Pregnancy Testing and Counseling

STD Testing and Treatment
Basic Infertility Services

Preconception Health Services

Annual Well Woman Exams

Prenatal Care

Contraceptive Services and Counseling
5. Vita Nuova will not perform abortions, and it will not provide abortion referrals or abortion counseling.
6.

Vita Nuova intends to apply for Title X funding from the U.S. Department

of Health and Human Services at the next available opportunity. The next round for
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applying for Title X funding is will begin in November 2020, and the Department
will select the grantees in the spring of 2021.
7.

In 2000, the Department issued agency rules that would disqualify Vita

Nuova from the Title X program, because Vita Nuova will not provide abortion referrals or abortion counseling. See Provision of Abortion-Related Services in Family
Planning Services Projects, 65 Fed. Reg. 41,281, 41,281 (July 3, 2000) (quoting 42
C.F.R. § 59.5(a)(5)). The 2000 rule provides no exceptions for entities that oppose
abortion for sincere religious reasons.
8.

The 2000 rule also makes Title X funds available to entities that provide abor-

tion referrals and abortion counseling; that encourage, promote, and advocate for
abortion; and that fail to maintain physical and financial separation between their Title
X services and their abortion-related activities. SeeProvision of Abortion-Related Services in Family Planning Services Projects, 65 Fed. Reg. 41,281, 41,281-82

(July 3,

2000). Under an earlier agency rule from 1988, these entities were categorically ineligible to participate in the Title X program. See Statutory Prohibition on Use of Appropriated Funds in Programs Where Abortion is a Method of Family Planning;
Standard of Compliance for Family Planning Services Projects, 53 Fed. Reg. 2,922,
2945-46 (Feb. 2, 1988). By allowing these entities to participate in the Title X program, the 2000 rule makes it more difficult for organizations such as Vita Nuova to
obtain Title X funds because it increases the number of potential recipients competing
for the allotted money.
9.

On March 4, 2019, the Department issued a final rule that revoked the poli-

cies in the 2000 rule described in paragraphs 7-8. See Compliance with Statutory
Program Integrity Requirements, 84 Fed. Reg. 7,714 (March 4, 2019). This rule was
scheduled to take effect on May 3, 2019.
10. Before the 2019 rule took effect, two courts issued nationwide injunctions
against its implementation and enforcement. See Washington v. Azar, No. 1:19-cvEVERETT
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03040-SAB (ECF No. 54) (E.D. Wash.) (April 25, 2019); Oregon v. Azar, No. 6:10cv-00317 (ECF No. 142) (D. Oregon) (April 29, 2019). Because of these nationwide
injunctions, the Department continued to enforce the policies in the 2000 rule, even
after the 2019 rule was supposed to take effect on May 3, 2019.
11. On June 20, 2019, a three-judge panel of the Ninth Circuit unanimously
stayed the nationwide injunctions that had been entered in Washington and Oregon.

See California v. Azar, 927 F.3d 1068 (9th Cir. 2019).
12. On July 3, 2019, however, the Ninth Circuit ordered the Washington, Oregon, and California cases reheard en bane. See California v. Azar, 927 F.3d 1045 (9th
Cir. 2019). The order July 3, 2019, stated that the earlier order of June 20, 2019,
"shall not be cited as precedent by or to any court of the Ninth Circuit." Id. Vita
Nuova interpreted this ruling as a vacatur of the earlier panel decision that had stayed
the nationwide injunction.
13. The Department did not cease its enforcement of the 2000 rule in response
to the Ninth Circuit's orders. Instead, the Department continued enforcing the policies in the 2000 rule until the en bane Ninth Circuit issued an order on July 11, 2019,
that clarified that its order of July 3, 2019, had not vacated the stay of the nationwide
injunctions that the three-judge panel had issued on June 20, 2019.
14. On July 16, 2019, someone forwarded me an e-mail from Shannon Royce,
director of the Center for Faith and Opportunity Initiatives at the U.S. Department
of Health and Human Services, which announced that the Department would finally
begin enforcing the 2019 rule on July 15, 2019. A copy of that e-mail is attached to
the plaintiff's response to the motion to dismiss as Exhibit B.
15. The Department's

decision to begin enforcing the 2019 rule on July 15,

2019, does not eliminate Vita Nuova's injury in fact, and Vita Nuova continues to
suffer present-day injmy. First, Vita Nuova has no assurance that the 2019 rule will
remain in effect in the spring 2021, when the Department will decide the next round
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of Title X recipients. Vita Nuova is facing the very real prospect that another court
will reinstate the nationwide injunctions against the 2019 rnle, and compel the Department to revert to the 2000 policies that exclude Vita Nuova from the Title X
program. There are pending appeals in the First, Fourth, and Ninth Circuits-and

an

adverse ruling from any one of those tl1ree courts will halt the enforcement of the
2019 final rule and resurrect enforcement of the 2000 rnle. Vita Nuova is also facing
the prospect that the Democratic Party could win the Presidency in 2020. If that were
to happen, then the Department's 2019 rule is certain to be revoked, and the policies
in the 2000 rule are certain to be restored.

16. This present-day uncertainty inflicts present-day injmy on Vita Nuova, because it hinders our fundraising efforts as well as our efforts to recruit doctors, nurses,
and employees. Vita Nuova needs a declarato1y judgment against the Secretary so that
Vita Nuova can be assured that it will remain eligible for Title X funds in 2021, and
that it will not have to compete with Plam1ed Parenthood and other pro-abortion
entities. Only with this judicial assurance can Vita Nuova raise funds and build its
organization without taking the risk that its efforts will be wasted if the policies in the
2000 rule are suddenly resurrected.
This concludes my sworn statement. I swear under penalty of perjury that, to the
best of my knowledge, the facts stated in this affidavit are true and complete.
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Vita Nuova Inc., on behalf of itself and
others similarly situated,
Plaintift~
Case No. 4:19-cv-00532-0
v.

Alex M. Azar II, et al.,
Defendants.

AFFIDAVIT

OF STEVEN

F. HOTZE,

M.D.

I, Steven F. Hotze, being duly sworn, state as follows:
1. I am over 21 years old and folly competent to make this affidavit. I submit this
affidavit in support of the plaintiff's response to the defendants' motion to dismiss for
lack of subject-matter jurisdiction.
2. I have given substantial amounts of money to pro-life causes and pro-life political candidates over the years, including Foundation for Life and Texas Right to
Life.
3. I am interested in giving money to Vita Nuova, because I believe that it is
crucially important to have Christian, pro-life entities participate in the Title X program. I want to provide resources that will enable Vita Nuova to become a major
participant in Title X, and to provide an alternative to the secular, pro-abortion entities
that currently participate in the program.
4. I am pleased to see that the Trump Administration has issued a final agency
rule that makes entities such as Vita Nuova eligible for Title X. See Compliance with
Statutory Program Integrity Requirements, 84 Fed. Reg. 7,714 (March 4, 2019).
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5. I am also pleased that the Department of Health and Human Services has revoked the features of its 2000 rule that allowed abortion-referring

entities such as

Planned Parenthood to receive Title X funding. See id.
6. I am concerned, however, that Vita Nuova will become ineligible for Title X

funding by time that the Department issues the new Title X grants in March of 2021.
Two courts have already issued nationwide injunctions against the enforcement of the
Department's

2019 rule, and it remains possible that these nationwide injunctions

could be reinstated on appeal. It also remains possible that another district court or
appellate court could issue a new nationwide injunction against the enforcement of
the 2019 final rule. Finally, the Department's 2019 rule is certain to be revoked if the
Democratic presidential nominee win the White House in 2020.
7. Because of this uncertainty, I am unwilling to contribute financially to Vita

Nuova until it receives judicial assurance that it will remain eligible for Title X funding
in 2021, regardless of which political party controls the White House, and regardless
of whether a future court enjoins the enforcement of the Department's 2019 rule.
8. I will, however, give generously to Vita Nuova if it is able to obtain judicial

relief that prohibits the Department from enforcing or reinstating the requirements
of its 2000 rule.
This concludes my sworn statement. I swear under penalty of perjmy that, to the
best of my knowledge, the facts stated in this afti.davit are true and complete.

STEVEN

F.

HOTZE,

M.D.

Su bscribcd and sworn to me
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Vita Nuova Inc., on behalf of itself and
others similarly situated,
Plaintiff,
Case No. 4:19-cv-532-0

v.
Alex M. Azar II, et al.,
Defendants.

AFFIDAVIT

OF RICHARD

W. HUMPHREY

I, Richard W. Humphrey, being duly sworn, state as follows:
1. I am over 21 years old and fully competent to make this affidavit. I submit this
affidavit in support of the plaintiff's response to the defendants' motion to dismiss for
lack of subject -matter jurisdiction.
2. Over the last ten years, I have given money to the pro-life cause, and I have
contributed to the Heidi Group, an organization directed by Carol Everett, who also
directs Vita Nuova.
3. I am interested in supporting Vita Nuova financially, just as I supported the
Heidi Group, because I want to promote the involvement of Christian, pro-life entities in government-sponsored family-planning programs. I fully support Vita Nuova's
goal to become a Title X participant.
4. I am concerned, however, that Vita Nuova will not be eligible for Title X funding when the Department issues new Title X grants in the spring of 2021. I understand the that Trump Administration has recently issued a final agency rule that makes
pro-life entities such as Vita Nuova eligible for Title X. See Compliance with Statutory
Program Integrity Requirements, 84 Fed. Reg. 7,714 (March 4, 2019). But there is
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no assurance that this rule will survive court challenge, and there is no assurance that
this rule will remain in place if Democrats recapture the White House.
5. I do not want to risk making financial contributions to an organization that
may not even be eligible for future Title X funding given the legal and political uncertainties surrounding the Trump Administration's 2019 rule.
6. I will, however, contribute to Vita Nuova if it attains assurance that it will
remain eligible for Title X funding in the spring of 2021.

This concludes my sworn statement. I swear under penalty of perjury that, to the
best of my knowledge, the facts stated in this affidavit are true and complete.

Subscribed and sworn to me
this 3 .-J day of ~
h

~OICj

~

Jei'8"
CANDACE
L GARWICK
MyNotary ID# 10798924
ExpiresMay21,2021

NOTARY
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Office of Population Affairs

More Topics In This Section

Title X Final Rule Compliance and Enforcement
Myth vs. Fact
Timeline for Enforcement of the Rule
MYTH: The Office of Population Affairs stated the effective date for grantee compliance as
July 15, 2019, then, days later issued conflicting guidance for enforcement guidelines.
FACT: Guidance sent to the grantees stated that compliance with the requirements of the Final Rule,
except for the physical-separation requirements, was required as of Monday, July 15, 2019.
In the past, the U.S. Department of Health and Human Services, Office of Population Affairs (OPA),
has exercised enforcement discretion in appropriate circumstances and taken into consideration the
time needed for policies to be amended or updated and approved by boards, and for training of
personnel in its 4,000 sites on such new or revised policies.
OPA is committed to work with grantees to assist them in coming into compliance with the
requirements of the Final Rule.
Given the current circumstances surrounding the implementation of the Final Rule, OPA does not
intend to bring enforcement actions against Title X recipients that are making, and continue to make,
good faith efforts to comply with the Final Rule. To show good faith efforts to comply with the Title X
Final Rule, OPA expects the following from grantees:
Assurance and Action Plan Documenting Steps to Come Into Compliance – Due by August 19,
2019
Statement and Supporting Evidence with Compliance Requirements – Due by September 18, 2019
Statement and Supporting Evidence for Physical Separation between Title X Services and Abortion
Services – Due by March 4, 2020

If the grantee believes that it cannot meet the deadlines listed above, it must submit a request for an
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extension along with an explanation or documentation of the need for the extension. The compliance
deadline may be extended only if such extension is necessary to promote the orderly and effective
implementation of the Title X project and the Final Rule. An email must be sent to the Project Officer
indicating that the request has been submitted.
This is Not a “Gag Rule”
MYTH: By reinstating the “gag rule,” millions of patients will be denied important medical
information, harming women’s health.
FACT: This Final Rule is not a gag rule. Health professionals are free to provide non-directive
pregnancy counseling, including counseling on abortion, and are not prohibited in any way from
providing medically necessary information to clients. The Final Rule does NOT include the 1988
Regulation’s prohibition on counseling on abortion – characterized by some as a “gag rule” – but
neither does it retain the mandate that all grantees MUST counsel on, and refer for, abortion. Referral
for abortion as a method of family planning is not permitted, because the statute written by Congress
prohibits funding programs where abortion is a method of family planning.
The Final Rule maintains the patient/healthcare provider relationship and puts the health of the
women and men served in the Title X program at a high priority.
The Final Rule recognizes this important relationship by not interfering with the ability of doctors
and advanced practice providers to provide nondirective abortion counseling.
While Title X providers are prohibited from referring for abortion as a method of family planning,
referral for abortion because of an emergency medical situation is not prohibited.
If a woman is pregnant, a Title X provider may provide a list of comprehensive healthcare providers
(including prenatal care providers), including some (but not the majority) who perform abortion as
part of a comprehensive healthcare practice. However, this list cannot serve as a referral for, nor
identify those who provide abortion – and Title X providers cannot indicate those on the list who
provide abortion. This is similar to the 1988 Regulations.
HHS is committed to the women, men, and adolescents served by the Title X program, and wants
them to receive the best possible care available. That’s why we have enhanced and clarified
requirements designed to protect women and minors with respect to sexual assault. In addition to
their family planning services, we encourage grantees and subrecipients to provide comprehensive
primary health care services, preferably in the same location or through nearby referral providers.

The 2019 Final Rule is designed to increase services to women and men, to better ensure quality
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and diversity among Title X grant applicants, including consideration of the number and need of
patients they will serve, and to focus on unserved and underserved populations and communities.
The Department has included several provisions in the Final Rule to increase the number of
women and men served through Title X clinics.

Nondirective Counseling
MYTH: Under this rule, abortion counseling is prohibited.
FACT: The Final Rule permits, but does not require, nondirective counseling on abortion by doctors
or advanced practice providers. However, Title X providers are prohibited from referring for abortion
as a method of family planning.
A Title X project may not provide pregnancy options counseling which promotes abortion or
encourages persons to obtain abortion, although the project may provide patients with complete
factual information about all medical options and the accompanying risks and benefits.
If a pregnant woman presents with an emergent medical condition, such that emergency care is
required, the Title X program is required to refer the client immediately to an appropriate provider of
emergency medical services.

MYTH: The Trump Administration is banning healthcare providers from giving all medical
options to patients.

FACT: Under the 2019 Final Rule, Title X providers are permitted to provide nondirective pregnancy counseling, including nondirective
counseling on abortion.
The 2000 Regulations required that providers provide nondirective counseling on abortion as an option for pregnant women, if asked. In addition,
providers were required to refer women to abortion clinics, should a woman request such a referral. These requirements are inconsistent with
federal statutory conscience protections.
Given the prohibition on abortion as a method of family planning under the Title X statute, Title X providers are prohibited under the Final Rule
from referring for abortion as a method of family planning. This does not preclude provision of medically necessary information. Physicians
providing Title X services are permitted, but not required, to provide nondirective counseling on abortion.

Title X Providers and Planned Parenthood
MYTH: Thousands of Title X patients will lose service if Planned Parenthood drops out of the

program.
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FACT: There are 4,000 Title X service sites across the nation, with Planned Parenthood representing
fewer than 400. If it participates in the Title X program and receives Title X funds, Planned
Parenthood has an obligation to comply with the law and the plain language of Section 1008 of Title
X. To the extent that Planned Parenthood claims that it must make burdensome changes to comply
with the Final Rule, it is actually choosing to place a higher priority on the ability to refer for abortion
instead of continuing to receive federal funds to provide a broad range of acceptable and effective
family planning methods and services to clients in need of these services. Like all Title X providers,
Planned Parenthood has the option to comply with the 2019 Title X Final Rule, which faithfully
implement the statutes, and continue to receive federal funding.
Other Title X sites include public health departments, federally qualified health centers (FQHCs),
hospital sites, as well as other independent clinics not affiliated with Planned Parenthood.1 Many
FQHCs already provide family planning services and have indicated they have the ability to increase
capacity and provide Title X services.
In addition, the Final Rule encourages diverse and new organizations to serve patients in the Title X
program. Community health organizations, clinics, and hospitals that are currently not Title X
grantees or subrecipients could seek to participate in the Title X program – and could easily serve
patients seamlessly since they already are committed to providing medical care to women and men
in their communities and many already provide family planning services to their patients.
1https://www.guttmacher.org/report/publicly-funded-contraceptive-services-us-clinics-2015
Content created by Office of Population Affairs
Content last reviewed on August 8, 2019
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From: Royce, Shannon (OS/Partnership Center) [mailto:Shannon.Royce@hhs.gov]
Sent: Tuesday, July 16, 2019 8:33 AM
To: Royce, Shannon (OS/Partnership Center) <Shannon.Royce@hhs.gov>
Cc: Trueman, Laura (HHS/IEA) <Laura.Trueman@hhs.gov>
Subject: Title X Implementation Statement
Friends,
Below is a statement released last evening concerning the Title X decision last week.
Earlier this year, district courts in California, Maryland, Oregon, and Washington issued preliminary injunctions
preventing the U.S. Department of Health and Human Services (HHS) from enforcing the March 2019 Final Rule,
titled Compliance With Statutory Program Integrity Requirements. Among other things, the Final Rule ensures
statutory compliance with Section 1008 of Title X, which states, “None of the funds appropriated under this title
shall be used in programs where abortion is a method of family planning.”
Motions panels in the Fourth and Ninth Circuit stayed the injunctions, but plaintiffs in the Ninth Circuit cases filed
motions for an administrative stay of the Ninth Circuit’s stay order. On July 11, 2019, an en banc panel of the Ninth
Circuit denied those requests for an administrative stay and made clear that the order staying the injunctions
remained in effect. By denying those motions, the en banc Ninth Circuit—along with the Fourth Circuit and a
federal district court in Maine that recently denied another motion for a preliminary injunction—has made clear
that HHS may begin enforcing the Final Rule. Consistent with those rulings, HHS shall now require compliance with
the Final Rule.
As set forth in the Final Rule, compliance with the physical-separation requirements in the Final Rule is required
by March 4, 2020, and the Rule’s grant-application criteria will apply to the next competitive- or continuationaward applications due after July 2, 2019. The Final Rule established that compliance with the financial-separation
requirements, and certain reporting, assurance, and provision-of-service requirements, was required by July 2,
2019. All other requirements were set to take effect on May 3, 2019, but the prior preliminary injunctions,
including two nationwide injunctions, prevented HHS from enforcing those provisions.
Compliance with the requirements of the Final Rule, except for the physical-separation requirements, is therefore
required as of Monday, July 15, 2019.
Please share this news widely.
Warmly,
Shannon
Shannon O. Royce, Esq., Director

Center for Faith and Opportunity Initiatives
U.S. Department of Health and Human Services
200 Independence Avenue, S.W.
Washington, DC 20201
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as Secretary of the U.S. Department of
Health & Human Services; U.S.
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SERVICES,
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ESSENTIAL ACCESS HEALTH, INC.;
MELISSA MARSHALL, M.D.,
Plaintiffs-Appellees,
v.
ALEX M. AZAR II, Secretary of U.S.
Department of Health and Human Services;
UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES,
Defendants-Appellants.
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STATE OF OREGON; STATE OF NEW
No. 19-35386
YORK; STATE OF COLORADO; STATE
OF CONNECTICUT; STATE OF
D.C. Nos. 6:19-cv-00317-MC
DELAWARE; DISTRICT OF COLUMBIA;
6:19-cv-00318-MC
STATE OF HAWAII; STATE OF
ILLINOIS; STATE OF MARYLAND;
COMMONWEALTH OF
MASSACHUSETTS; STATE OF
MICHIGAN; STATE OF MINNESOTA;
STATE OF NEVADA; STATE OF NEW
JERSEY; STATE OF NEW MEXICO;
STATE OF NORTH CAROLINA;
COMMONWEALTH OF
PENNSYLVANIA; STATE OF RHODE
ISLAND; STATE OF VERMONT;
COMMONWEALTH OF VIRGINIA;
STATE OF WISCONSIN; AMERICAN
MEDICAL ASSOCIATION; OREGON
MEDICAL ASSOCIATION; PLANNED
PARENTHOOD FEDERATION OF
AMERICA, INC.; PLANNED
PARENTHOOD OF SOUTHWESTERN
OREGON; PLANNED PARENTHOOD
COLUMBIA WILLAMETTE; THOMAS
N. EWING, M.D.; MICHELE P.
MEGREGIAN, C.N.M.,
Plaintiffs-Appellees,
v.
ALEX M. AZAR II; UNITED STATES
DEPARTMENT OF HEALTH AND
HUMAN SERVICES; DIANE FOLEY;
OFFICE OF POPULATION AFFAIRS,
Defendants-Appellants.
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STATE OF WASHINGTON; NATIONAL
FAMILY PLANNING AND
REPRODUCTIVE HEALTH
ASSOCIATION; FEMINIST WOMEN'S
HEALTH CENTER; DEBORAH OYER,
M.D.; TERESA GALL,

No.

19-35394

D.C. Nos.

1:19-cv-03040-SAB
1:19-cv-03045-SAB

Plaintiffs-Appellees,
v.
ALEX M. AZAR II, in his official capacity
as Secretary of the United States Department
of Health and Human Services; UNITED
STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES; DIANE
FOLEY, MD, in her official capacity as
Deputy Assistant Secretary for Population
Affairs; OFFICE OF POPULATION
AFFAIRS,
Defendants-Appellants.
THOMAS, Chief Judge:
Upon the vote of a majority of nonrecused active judges, it is ordered that
these cases be reheard en banc pursuant to Federal Rule of Appellate Procedure
35(a) and Circuit Rule 35-3. The three-judge panel Order on Motions for Stay
Pending Appeal in these cases shall not be cited as precedent by or to any court of
the Ninth Circuit.
Judges Graber, Christen, and Owens did not participate in the deliberations
or vote in these cases.
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ORDER

Defendants-Appellants.

ESSENTIAL ACCESS HEALTH, INC.;
MELISSA MARSHALL, M.D.,
Plaintiffs-Appellees,
v.
ALEX M. AZAR II, Secretary of U.S.
Department of Health and Human
Services; UNITED STATES
DEPARTMENT OF HEALTH AND
HUMAN SERVICES,
Defendants-Appellants.
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STATE OF OREGON; et al.,

No.

Plaintiffs-Appellees,

19-35386

D.C. Nos.

6:19-cv-00317-MC
6:19-cv-00318-MC
District of Oregon,
Eugene

v.
ALEX M. AZAR II; et al.,
Defendants-Appellants.

STATE OF WASHINGTON; et al.,

Nos. 19-35394

Plaintiffs-Appellees,
D.C. Nos.
v.
ALEX M. AZAR II, in his official capacity
as Secretary of the United States
Department of Health and Human
Services; et al.,

1:19-cv-03040-SAB
1:19-cv-03045-SAB
Eastern District of Washington,
Yakima

Defendants-Appellants.

Before: THOMAS, Chief Judge, and LEAVY, WARDLAW, W. FLETCHER,
PAEZ, BYBEE, CALLAHAN, M. SMITH, JR., IKUTA, MILLER, AND LEE,
Circuit Judges.
Pending before the en banc court are several emergency motions for an
administrative stay of the three-judge panel order staying the district courts’
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preliminary injunction orders. See Oregon, et. al. v. Azar, No. 19-35386 (Dkt. nos.
59 and 66); Washington, et. al. v. Azar, No. 19-35394 (Dkt. nos. 35, 37, and 40).
Pursuant to prior order of the Court upon granting reconsideration en banc,
the three-judge panel Order on Motions for Stay Pending Appeal in these cases
was ordered not be cited as precedent by or to any court of the Ninth Circuit.
However, the order granting reconsideration en banc did not vacate the stay order
itself, so it remains in effect. Thus, the motions for administrative stay remain
pending and were not mooted by the grant of reconsideration en banc.
After due consideration of the emergency motions, the motions for
administrative stay of the three-judge panel order are DENIED. The en banc court
will proceed expeditiously to rehear and reconsider the merits of the Appellants’
motions for stay of the district courts’ preliminary injunction orders pending
consideration of the appeals on the merits. Until further order of the Court, no
further briefing is required of the parties for the en banc court’s reconsideration of
the three-judge panel order. The briefing schedule established for the merits
appeal shall remain as originally ordered.
Chief Judge Thomas and Judges Wardlaw, W. Fletcher, and Paez would
grant the motions for administrative stay and therefore respectfully dissent from
this order.
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