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MOTION FOR LEAVE TO FILE

Ohio and 18 other States respectfully move for
leave to file a supplemental brief in support of their
pending Motion to Intervene. Days after the States
moved to intervene in these cases, and before this
Court had a chance to rule on those motions, the par-
ties filed stipulated dismissals. They did so in an at-
tempt to block the Court from deciding the important
questions that these cases present. This short sup-
plemental filing urges the Court to rule on the
States’ Motion to Intervene, along with a similar in-
tervention motion filed by a group of private entities,
before deciding whether dismissal is appropriate.
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SUPPLEMENTAL BRIEF IN SUPPORT OF
INTERVENTION OF PROPOSED
INTERVENORS OHIO AND 18 OTHER STATES

The Court should grant the motion that Ohio and
18 other States filed to intervene in these cases. If
there were any doubt about that, the events of the
last few days dispelled it.

The Court granted certiorari in these cases to re-
solve a circuit split. That split concerns the legality
of HHS-promulgated rules that govern the admin-
istration of Title X. Shortly after the Court granted
certiorari, Ohio and 18 other States moved to inter-
vene. They did so because, in light of a recent presi-
dential memorandum, they feared the current ad-
ministration would “decline to defend the rules’ legal-
ity.” Ohio et al., Mot. to Intervene at 1.

Days later, the Solicitor General proved the
States right. Friday evening, the United States—
which had itself requested certiorari in one of these
cases—jointly stipulated to dismissal with the ad-
verse parties. It is no mystery why the United States
asked the Court to dismiss a case that it only recent-
ly succeeded in having granted: it feared the inter-
vention motions filed by the States and by a group of
private intervenors might succeed. That would allow
the Court to hear these cases, which would allow the
Court to clarify the scope of Title X, which could (de-
pending on the result) undermine the new admin-
istration’s freedom to pursue the Title X policies it
would like.

The private intervenors have already explained
why this Court should postpone any decision regard-
ing dismissal until the still-pending intervention mo-
tions are resolved. See AAPLOG, et al., Mot. for
Leave to File Supplemental Brief. The States adopt
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the private intervenors’ reasoning, and will not bur-
den the Court by repeating that reasoning here. The
States add this one point: unless there is a price to
be paid for gamesmanship like this, it will not stop.
As the States explained in their intervention motion,
the Executive Branch, over the past decade, has
“maneuvered to keep this Court from reaching issues
that might thwart” a current administration’s “pre-
ferred policies.” Ohio et al., Mot. to Intervene at 13;
see also Tex. Dep’t of Hous & Cmty. Affairs v. Inclu-
sive Cmtys. Project, Inc., 576 U.S. 519, 552 n.4 (2015)
(Thomas, J., dissenting). The President of the Unit-
ed States is constitutionally obligated to “take Care
that the Laws be faithfully executed.” U.S. Const.,
art. II, §3. His subordinates are dutybound to help
him do so. Whatever the Take Care Clause means, it
does not permit affirmatively undermining federal
law—here, Title X—by entering collusive agreements
that keep this Court from saying what the law is.

To avoid rewarding such behavior, this Court
should not resolve the stipulated dismissal until it
first decides whether to grant intervention. Rule
46.1 allows for dismissal of cases if “all parties” agree
in writing “that a case be dismissed.” If the Court
grants intervention, then the States (or the private
groups) will become parties to the case, at which
point the Court will no longer have an agreement to
dismiss from “all parties.” Dismissal would thus be
improper.
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