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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 
 

THE STATE OF MISSOURI, 
 
                         Plaintiff,  
 
     v.  
 
JANET L. YELLEN, in her official 
capacity as Secretary of the Treasury; 
RICHARD K. DELMAR 
in his official capacity as acting inspector 
general of the Department of the Treasury; 
and U.S. DEPARTMENT OF THE 
TREASURY; 
 
                         Defendants. 

 
 
 
 
 

No. _______________________ 
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NATURE OF THE ACTION 

1. The States’ authority to set their own tax policies is a core attribute of their 

sovereignty and a central principle of federalism.  The U.S. Supreme Court has stated of the States’ 

taxing power: “The extent to which it shall be exercised, the subjects upon which it shall be 

exercised, and the mode in which it shall be exercised, are all equally within the discretion of the 

legislatures to which the States commit the exercise of the power.  That discretion is restrained 

only by the will of the people expressed in the State constitutions or through [state] elections …. 

There is nothing in the Constitution which contemplates or authorizes any direct abridgement of 

this power by national legislation.”  Lane County v. State of Oregon, 74 U.S. 71, 77 (1868) 

(emphasis added). 

2. This suit challenges the threatened unconstitutional application of a provision in the 

American Rescue Plan Act of 2021, Pub. L. No. 117-2 (the “Act”).  Under an erroneously broad 

interpretation, this provision threatens to commandeer state taxing authority and coerce the States 

into accepting critical federal aid in exchange for abandoning an important aspect of their 

sovereignty. 

3. The Act includes a $195.3 billion aid program intended to, among other things, help 

States recover from the pandemic-caused downturn. 

4. The aid program, which appears in § 9901 of the Act, contains a provision that adds 

a section 602 to Title VI of the Social Security Act.  This new section 602, in section 602(c)(2)(A), 

contains a restriction on the use of coronavirus relief funds to “directly or indirectly offset a 

reduction in net tax revenue” from a state reduction in taxes (the “Tax Mandate”).  See Pub. L. No. 

117-2, § 9901 (Exhibit A, attached, p. 4). 

5. As stated, the Tax Mandate prohibits the States receiving coronavirus relief funds 

from using such funds received under the Act to “directly or indirectly offset a reduction in net tax 
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revenue . . . resulting from a change in law, regulation, or administrative interpretation . . . that 

reduces any tax (by providing for a reduction in a rate, a rebate, a deduction, a credit, or 

otherwise).”  Id. (emphasis added).  If States so use the funds, the Secretary of the Treasury may 

recoup them to the extent of the “offset.”  See id. (Ex. A, p. 5). 

6. Properly understood, the Tax Mandate imposes only a very narrow restriction on 

the States’ ability to cut taxes—it merely prohibits the States from taking COVID-19 relief funds 

and deliberately applying them to offset a specific tax reduction of a similar amount.  This narrow 

interpretation is consistent with the plain meaning of the word “offset,” the text and structure of 

the act, the scope of Congress’s authority under the Spending Clause, relevant principles of 

interpretation, the U.S. Supreme Court’s clear-statement rules, and the canon of constitutional 

avoidance.   

7. Notwithstanding this narrower interpretation, certain federal officials have 

advanced a broader interpretation of the Tax Mandate, which would prohibit a State from enacting 

any tax-reduction policy that would result in a net reduction of revenue through 2024 or risk 

forfeiting its COVID-19 relief funds.  Under this broader interpretation, the Tax Mandate would 

be manifestly unconstitutional. 

8. On March 16, 2021, the Attorneys General of Missouri and 20 other States sent a 

letter to Secretary of the Treasury Janet Yellen, seeking her guarantee that Treasury would apply 

the narrow interpretation to the Tax Mandate, which would respect and preserve the State’s 

sovereign authority over tax policy within their borders.  See March 16, 2021 Letter of 21 

Attorneys General to Secretary Yellen (attached as Exhibit B). 

9. On March 23, 2021, Secretary Yellen responded with a letter that declined to 

endorse the narrow and correct interpretation of the Tax Mandate.  See March 23, 2021 Letter of 
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Secretary Yellen (attached as Exhibit C).  Secretary Yellen’s letter left open the possibility that the 

Department of the Treasury might require States receiving federal aid to “replac[e] lost revenue 

by other means” if they choose to enact tax cuts.  Id.  Secretary Yellen’s response, therefore, 

generates uncertainty, confusion, and doubt for state legislatures that are currently considering and 

debating tax-reduction policies—including the legislature of Missouri. 

10. If adopted, the broad interpretation of the Tax Mandate would impose a draconian 

and unprecedented federal restriction on a core aspect of state sovereignty—each State’s authority 

to set its own tax policy.  This interpretation would be plainly unconstitutional.  It is also incorrect 

as a matter of statutory interpretation.  The relevant principles of interpretation confirm that the 

narrow interpretation of the Act, which properly respects both Congress’s role and the States’ 

authority in our federal system, is the correct interpretation of the Tax Mandate. 

11. The uncertainty created by Secretary Yellen’s response, and the prospect of 

Treasury imposing the broad interpretation of the Tax Mandate, threatens grave, immediate, and 

irreparable injury to the State of Missouri.  Missouri’s legislature is currently considering and 

debating tax policies and tax legislation that, if enacted, would reduce taxes and could run afoul of 

the broad interpretation of the Tax Mandate.  Moreover, Missouri’s legislative session is scheduled 

to end in two months.  Missouri’s General Assembly cannot fairly debate such policies if the 

erroneous interpretation of the Tax Mandate hangs over them like a Sword of Damocles.  

12. Missouri seeks immediate declaratory and injunctive relief to confirm that the Tax 

Mandate applies only to tax-reduction actions that are expressly and deliberately designed to apply 

COVID-19 relief funds to offset a tax reduction of a similar amount, and that the Tax Mandate 

otherwise preserves the States’ traditional authority to pursue tax-reduction policies for any other 

reason.  In the alternative, if the Court adopts with the broad interpretation of the Tax Mandate—
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which it should not—then Missouri seeks a declaration and injunction that the Tax Mandate is 

unconstitutional and must be severed from the Act. 

JURISDICTION AND VENUE 

13. This Court has subject matter jurisdiction under 28 U.S.C. § 1331, 1346, and 

§§ 2201–02. 

14. Venue is proper in this judicial district under 28 U.S.C. § 1391(e)(1). 

15. Missouri has standing to challenge the Tax Mandate and to seek injunctive and 

declaratory relief both under federal statutes and under this Court’s inherent equitable powers.  

Under the threatened broad interpretation, the mandate would injure Missouri and other States by 

unconstitutionally intruding on their sovereign taxing authority, interfering with the orderly 

management of their fiscal affairs, interfering with state legislative functions, and creating the risk 

that the States may face forfeiture of billions of dollars in federal funds.  The current ambiguity 

and uncertainty regarding the Tax Mandate’s prohibition not only injures Missouri’s sovereignty 

in this legislative session, but threatens Missouri’s sovereignty through 2024. 

16. On the broad interpretation, the Tax Mandate would directly harm Missouri’s 

sovereign interests, including its ability to “exercise . . . sovereign power over individuals and 

entities within the relevant jurisdiction—[which] involves the power to create and enforce a legal 

code, both civil and criminal.”  Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez, 458 U.S. 

592, 601 (1982).  By diminishing the Missouri’s power to adopt tax policies as it sees fit, the Tax 

Mandate necessarily and gravely injures its sovereign interests. 

17. On the broad interpretation, the Tax Mandate also harms Missouri’s quasi-

sovereign interests.  By interfering with Missouri’s ability to pursue tax policies that will support 

working families and small businesses and promote economic growth, and by threatening to 
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withhold Missouri’s COVID-19 relief funds, the Tax Mandate threatens the “health and well-

being—both physical and economic—of [Missouri] residents in general.”  Id. at  607. 

18. On the broad interpretation, the Tax Mandate also harms Missouri’s interest in 

“securing observance of the terms under which it participates in the federal system.” Id. at 607-08 

(1982).  The Tax Mandate specifically attacks those terms and affects Missouri’s sovereign power 

within the system.  

19. Moreover, Missouri and all other States are currently subject to the Tax Mandate.  

The mandate applies during the “covered period,” which the Act defines as beginning “on March 

3, 2021.”  Pub. L. No. 117-2, § 9901 (adding § 602(g)(1)(A)). 

20. Injunctive or declaratory relief would redress Missouri’s injuries. 

PARTIES 

21. Plaintiff State of Missouri is a sovereign State of the United States of America.  

Missouri sues to vindicate its sovereign, quasi-sovereign, and proprietary interests. 

22. Eric S. Schmitt is the 43rd Attorney General of the State of Missouri.  Attorney 

General Schmitt is authorized to bring actions on behalf of Missouri that are “necessary to protect 

the rights and interests of the state, and enforce any and all rights, interests, or claims any and all 

persons, firms or corporations in whatever court or jurisdiction such action may be necessary.”  

Mo. Rev. Stat. § 270.060. 

23. Janet L. Yellen is the Secretary of the Treasury, and is sued in her official capacity. 

The Secretary of the Treasury is responsible for administering the coronavirus local fiscal recovery 

fund created the Act. 

24. Richard K. Delmar is the Acting Inspector General of the Department of Treasury, 

and is sued in his official capacity.  On information and belief, the Inspector General is responsible 

for monitoring and oversight of existing coronavirus relief funds to the States and is generally 
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responsible for informing the Secretary of the Treasury about programs administered by the 

Department and advising on the necessity for corrective action. 

25. The Department of the Treasury is an Executive Department of the United States 

and is responsible for administering the coronavirus local fiscal recovery fund created by the Act. 

FACTUAL ALLEGATIONS 

I. The American Rescue Plan Act 

26. On March 11, 2021, President Biden signed into law a $1.9 trillion stimulus 

package, the “American Rescue Plan Act,” H.R. 1319.  The text of the Act is available at 

https://www.congress.gov/bill/117th-congress/house-bill/1319/text.  Section 9901 of the Act is 

attached as Exhibit A. 

27. The Act appropriates $195.3 billion in aid to the States and the District of 

Columbia.  Pub. L. No. 117-2, § 9901 (adding §602(b)(3)(A) to the Social Security Act).  Of that 

amount, $25.5 billion is allocated equally among the States and the District.  Id. (adding 

§ 602(b)(d)(B)(ii)).  The remainder, minus additional money for Washington, D.C., is distributed 

based on each State’s average number of unemployed individuals from October through December 

of 2020.  Id. (adding §602(b)(3)(B)(iii)). 

28. Congress’s stated purposes for the funds to be disbursed under the Act are to relieve 

certain households, small businesses, non-profits, and “impacted industries such as tourism, travel, 

and hospitality”; “to respond to workers performing essential work during the COVID-19 public 

health emergency by providing premium pay to eligible workers”; to make up for the reduction in 

state government revenue; and “to make necessary investments in water, sewer, or broadband 

infrastructure.”  Id. (adding § 602(c)(1)(A-D)). 

29. One estimate indicates that Missouri should receive at least $2.7 billion in aid under 

the Act.  Jared Walczak, State Aid in American Rescue Pan Act is 116 Times States’ Revenue 

Case: 4:21-cv-00376-HEA   Doc. #:  1   Filed: 03/29/21   Page: 7 of 19 PageID #: 7



8 

Losses, TAX FOUNDATION (Mar. 3, 2021), https://taxfoundation.org/state-and-local-aid-american-

rescue-plan/.  Regardless of the precise number, the amount of anticipated aid for Missouri is in 

the billions of dollars and comprises a significant percentage of Missouri’s annual general fund 

revenues. 

30. The Act’s funds “remain available” to the States “through December 31, 2024.”  

Pub. L. No. 117-2, § 9901 (adding § 602(a)). 

31. The Act’s “Tax Mandate” provides:  

A State or territory shall not use the funds provided under this 
section or transferred pursuant to section 603(c)(4) to either directly 
or indirectly offset a reduction in the net tax revenue of such State 
or territory resulting from a change in law, regulation, or 
administrative interpretation during the covered period that reduces 
any tax (by providing for a reduction in a rate, a rebate, a deduction, 
a credit, or otherwise) or delays the imposition of any tax or tax 
increase. 

Id. (adding § 602(c)(2)(A)) (emphasis added). 

32. Properly understood, the Tax Mandate prohibits only those revenue reductions that 

a State expressly and deliberately pays for, in whole or in part, with funds from the Act.  The Tax 

Mandate leaves States free to pursue tax-reduction policies for any other valid reason.  The text 

and structure of the Act, all other relevant canons of construction, clear-statement rules, Supreme 

Court precedent, and principles of federalism all support this narrow reading. 

33. The Act grants the Treasury Secretary authority “to issue such regulations as may 

be necessary or appropriate to carry out” the Tax Mandate.  Id. (adding § 602(f)). 

34. On March 16, 2021, the Attorneys General for 21 States—including Missouri—

sent a letter to Secretary Yellen asking that she immediately confirm that she endorses the narrow 

and “more sensible” interpretation of the Tax Mandate.  See Ex. B, at 1.  The States’ letter asked 

Secretary Yellen to confirm that the Tax Mandate “merely prohibit[s] States from expressly taking 
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COVID-19 relief funds and rolling them directly into a tax cut of a similar amount.”  Id. at 2.  It 

urged her to reject a reading that would “prohibit tax cuts or relief of any stripe, even if wholly 

unrelated to and independent of the availability of relief funds.”  Id.  And it emphasized that the 

latter, broader interpretation would involve “gross federal overreach,” would be 

“unconstitutionally coercive,” would involve “economic dragooning,” and would thrust the States 

into a “Hobson’s choice” between their sovereignty and the relief funds.  Id. at 4-6.  The letter 

requested Secretary Yellen to confirm by March 23, 2021, that the Tax Mandate “at most precludes 

express use of the funds provided under the Act for direct tax cuts rather than for the purposes 

specified by the Act.  Id. at 6. 

35. On March 23, 2021, Secretary Yellen responded to the States’ letter.  See Exhibit 

C.  In her response, Secretary Yellen declined to endorse the narrow, correct, and constitutional 

interpretation of the Tax Mandate, but instead implied that Treasury might endorse the broad 

interpretation of the Mandate.  See, e.g., id. at 1 (“If States lower certain taxes but do not use funds 

under the Act to offset those cuts – for example, by replacing the lost revenue through other means 

– the limitation in the Act is not implicated.”) (emphasis added). 

36. Secretary Yellen declined to provide any further clarification, or even any timeline 

for further clarification.  Rather, she said that “Treasury is crafting further guidance” that it “will 

provide . . . before a State must submit a certification under § 602(d)(1).”  Id. at 2. 

37. Secretary Yellen’s response creates current uncertainty and confusion about the 

meaning and scope of the Tax Mandate for state legislatures that are currently debating and 

considering tax-reduction policies, including Missouri’s General Assembly. 

38. Under the Act, if a State violates the Tax Mandate, the Treasury Secretary shall 

recoup the lesser of: (1) the amount of the applicable reduction to net tax revenue; or (2) the amount 
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of funds the State received from the federal government.  Pub. L. No. 117-2, § 9901 (adding 

§ 602(e)).  Alternatively, if the Treasury Secretary chooses to exercise her discretion to withhold 

up to 50 percent of a State’s funds under the Act, the Treasury Secretary may reduce any future 

payment by that same amount.  Id. (adding § 602(b)(6)(A)(ii)(III)). 

39. The Act does not provide any process for a State to dispute an alleged violation of 

the Tax Mandate. 

II. The Budgetary Impact of the COVID-19 Relief Funds 

40. It is estimated that Missouri will receive at least $2.7 billion in relief from the 

American Rescue Plan Act to help Missouri and its citizens recover from the devastating effects 

of the pandemic. 

41. The pandemic resulted in a major economic slowdown in Missouri, substantially 

affecting its revenue and ability to support needed programs. 

42. The Act’s funds fill a large and urgent need in Missouri’s budget, such that Missouri 

has no real choice except to take the funds, especially while attempting to respond to the economic 

instability wrought by the COVID-19 pandemic. 

43. Due to COVID-19, Missouri’s economy has suffered greatly, which has resulted in 

severe revenue shortfalls.  For example, net revenue collection for April to June of 2020 dropped 

over 30 percent compared to April to June of 2019.  See Revenue Information, OFFICE OF ADMIN., 

https://oa.mo.gov/budget-planning/revenue-information (last visited Mar. 29, 2021) (June 2020 

GR Detail table).  See also Press Release, Office of Governor Michael L. Parson, Governor Parson 

Signs FY 2021 Budget Bills (June 30, 2020) (noting that “the state is now experience significant 

revenue declines” due to COVID-19).  And due to expected revenue shortfalls, the Governor 

restricted over $435 million of expenditures.  See 2020 Budget Information, OFFICE OF ADMIN., 
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https://oa.mo.gov/budget-planning/budget-information/2020-budget-information (last visited 

Mar. 29, 2021) (providing tables for the four restrictions). 

44. Meanwhile, demand for various state services has increased.  For example, almost 

200,000 Missourians have enrolled in the State’s Medicaid plan since last February.  See Annual 

Summaries for Enrollment Data, MO. DEP’T OF SOC. SERVS., (last visited Mar. 29, 2021), 

https://dss.mo.gov/mhd/mc/pages/enroll.htm. 

45. In fiscal year 2020, which ran from July 1, 2019, to June 30, 2020, expenditures 

out of Missouri’s general fund were roughly $20.1 billion.  STATE OF MISSOURI, COMPREHENSIVE 

ANNUAL FINANCIAL REPORT: FISCAL YEAR ENDED JUNE 30, 2020, p. 19 (2020).  That amount is 

similar to fiscal year 2019 general fund revenue expenditures of roughly $19.1 billion.  STATE OF 

MISSOURI, COMPREHENSIVE ANNUAL FINANCIAL REPORT: FISCAL YEAR ENDED JUNE 30, 2019, p. 

20 (2019). 

46. Thus, the over $2.7 billion Missouri anticipates receiving from the Act is about 14 

percent of Missouri’s total general fund expenditures for the last two fiscal years. 

III. The Tax Mandate’s Immediate Interference with State Sovereignty 

47. The Missouri General Assembly’s current legislative session commenced on 

January 6, 2021, and is scheduled to adjourn on May 28, 2021. 

48. The Missouri General Assembly is currently in active session and debating tax-

reduction policies that, if enacted, could run afoul of the broad, erroneous interpretation of the Tax 

Mandate. 

49. For example, the Missouri General Assembly is considering whether to enact 

legislation that would offer tax credits to businesses adversely affected by coronavirus-related 
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shutdown orders.  These tax credits would effectively reduce tax revenues from such businesses 

without creating an offsetting tax increase to directly cover the revenue shortfall. 

50. The Missouri General Assembly is also considering proposals that, if enacted, 

would (1) reduce the state income tax if certain revenue triggers are met, (2) offer non-refundable 

tax credits to working families, (3) increase a business income tax deduction available to individual 

taxpayers, (4) reduce and/or phase out Missouri’s corporate income tax, (5) reduce Missouri’s 

personal property tax assessment rate, (6) provide an ethanol fuel tax credit, (7) reduce certain 

state income tax brackets, and (8) accelerate previously enacted reductions on state income taxes, 

among other things.  The bills proposing these tax-reduction policies were all filed before the 

enactment of the Act and its Tax Mandate, and thus none of these proposals attempts to “offset” 

tax-reduction revenues with federal relief funds.  Yet the broad interpretation of the Tax Mandate 

now creates uncertainty, confusion, and doubt about the legal and fiscal consequences of enacting 

such provisions.  

51. The Missouri General Assembly’s ability to consider, debate, and act upon such 

tax-reduction policies is impaired if it cannot understand their fiscal implications.  The question 

whether the enactment of any tax-reduction policy would result in Missouri’s forfeiture of billions 

of dollars of federal relief funds is a critical question that requires clear answer to permit the 

Missouri General Assembly to give informed consideration these issues. 

52. The lack of clarity created by Secretary Yellen’s March 23, 2021 response thus 

inflicts immediate interference and irreparable injury on a core aspect of Missouri’s sovereignty 

in our system of federalism—i.e., Missouri’s ability to dictate and set its own tax policy. 

COUNT ONE – Statutory Interpretation 

53. Plaintiff incorporates by reference the allegations in all preceding paragraphs. 
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54. Properly understood, the Tax Mandate’s prohibition on using funds “to either 

directly or indirectly offset a reduction in the net tax revenue” only prohibits State legislatures from 

deliberately using funds received under the Act expressly and deliberately to pay for (i.e., “offset”) 

a specific tax reduction. 

55. The plain meaning of “offset” is “[t]o balance or calculate against; to compensate 

for.”  Offset, BLACK’S LAW DICTIONARY (11th ed. 2019).  See also Offset, AM. HERITAGE 

DICTIONARY (“To counterbalance, counteract, or compensate for”), 

https://ahdictionary.com/word/search.html?q=offset; Offset, WEBSTER’S THIRD NEW 

INTERNATIONAL DICTIONARY (2002) (“counterbalance, compensate”).  Thus, under its plain 

meaning, the Tax Mandate only prohibits States from using federal coronavirus relief funds to 

deliberately “balance or calculate against,” or “compensate for,” a specific tax-reduction policy.  

It does not prohibit them from adopting tax reduction policies for other reasons unrelated to the 

coronavirus relief funds.  If a State legislature adopts a tax reduction for reasons unrelated to those 

relief funds, it is not “offsetting” those relief funds under the plain meaning of that word. 

56. This interpretation is also supported by the text and structure of the Act, all relevant 

principles of statutory interpretation, the scope of Congress’s power under the Spending Clause, 

the Supreme Court’s clear-statement rules, the canon of constitutional avoidance, and basic 

principles of federalism.  Indeed, the broader interpretation would be unconstitutional, as alleged 

below in Count Two. 

57. A broader interpretation of the Tax Mandate would “invoke[]”—indeed, exceed—

“the outer limits of Congress’ power.”  Solid Waste Agency of N. Cook Cty. v. U.S. Army Corps of 

Eng’rs, 531 U.S. 159, 172 (2001).  Moreover, it would “alter[] the federal-state framework by 

permitting federal encroachment upon a traditional state power.”  Id. at 173.  Accordingly, there 
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must be “a clear indication that Congress intended” such an expansive interpretation.  Id. at 172.  

There is no such clear indication in the Act. 

58. Secretary Yellen lacks authority to alter, vary, or change this plain meaning of the 

Tax Mandate through letter, regulation, or policy statement.  “The power of executing the 

laws . . . does not include a power to revise clear statutory terms.”  Util. Air Regulatory Grp. v. 

EPA, 573 U.S. 302, 327 (2014). 

59. Secretary Yellen’s failure to adopt the narrow, correct, and constitutional 

interpretation of the Tax Mandate imposes grave, immediate, and irreparable injury on Missouri, 

by creating uncertainty and confusion, and hampering the Missouri General Assembly’s ability to 

give meaningful and informed consideration to tax-reduction proposals. 

60. Accordingly, under Count One, Plaintiff request that this Court: 

a. Declare that the Tax Mandate’s bar against using Act funds to “directly or 

indirectly offset a reduction in net tax revenue” means only that States cannot 

deliberately and expressly use the Act’s funds to counterbalance or compensate 

for a specific tax cut, while allowing the States to pursue tax-reduction policies 

for any other reason; and 

b. Preliminarily and permanently enjoin the defendants, and any other agency or 

employee of the United States, from seeking to recoup funds, as provided in 

Pub. L. No. 117-2, § 9901 (adding § 602(e)), or otherwise enforcing the Tax 

Mandate, in a manner inconsistent with this narrow and correct interpretation 

of the Act. 

COUNT TWO – Alternative Claim for Relief – Constitutional Challenge 

61. Plaintiff incorporates by reference the allegations of the preceding paragraphs. 
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62. In the alternative to Count One, if the Court adopts the broader interpretation of the 

Tax Mandate, then the Tax Mandate is unconstitutional and invalid, and must be severed from the 

Act. 

63. The Act was enacted as an exercise of Congress’s spending power under Article I, 

Section 8, Clause 1 of the United States Constitution. 

64. Federal laws imposing conditions on the use of funds provided to the States violate 

Congress’ spending power if they do not meet all of the following conditions:  “(1) the legislation 

must be in pursuit of the general welfare, (2) conditions on the state’s receipt of federal funds must 

be set out unambiguously so that the state's participation is the result of a knowing and informed 

choice, (3) conditions on federal funds must be related to the federal interest in particular national 

projects or programs, (4) conditions must not be prohibited by other constitutional provisions, and 

finally, (5) the circumstances must not be so coercive that pressure turns into compulsion.” Van 

Wyhe v. Reisch, 581 F.3d 639, 649–50 (8th Cir. 2009) (internal quotations omitted) (citing South 

Dakota v. Dole, 483 U.S. 203, 207–11 (1987)).  The Tax Mandate fails to satisfy this test. 

65. If the Tax Mandate is not subject to the narrow interpretation set forth in Count One 

above, then it is, at best, ambiguous, and thus it fails to “unambiguously” set out the conditions for 

state participation, and violates the Spending Clause.  Id. 

66. If the Tax Mandate’s prohibition on using funds “to either directly or indirectly 

offset a reduction in the net tax revenue” does not merely prohibit only the deliberate use of funds 

received under the Act to “offset” a specific tax reduction, then it is unconstitutionally vague.  The 

prohibition would, in theory, allow the Secretary of the Treasury to interpret it to apply to any state 

action that arguably reduces tax revenue. Pub. L. No. 177-2 (adding § 602(f)) (vesting in the 

Secretary “authority to issue such regulations as may be necessary or appropriate to carry out this 
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section”).  That would affect the legislature’s ability to make tax policy, the state executive’s 

ability to interpret and execute tax laws, the state judiciary’s ability to interpret state tax statutes 

and determine if state tax laws are valid or not, and much more.   

67. The broad interpretation would mean that the Act fails to articulate 

“unambiguously” the conditions it imposes on the States.  South Dakota v. Dole, 483 U.S. 203, 

207 (1987).  Spending Clause legislation must articulate “unambiguously” the conditions it 

imposes on the States, enabling them to understand the consequences of accepting funds.  Id.  

Under the broad interpretation, the Tax Mandate runs afoul of this requirement, because it is 

ambiguous regarding what precisely constitutes a change in state tax policy that “indirectly” offsets 

a loss in tax revenue, among other reasons. 

68. Furthermore, the broad interpretation would impermissibly impose conditions that 

are “unrelated ‘to the federal interest’” in COVID-19 relief.  Id. at 207–08 (1987) (quoting 

Massachusetts v. United States, 435 U.S. 444 (1978) (plurality opinion)).  That would exceed 

Congress’s limited and enumerated power under the Spending Clause.  

69. Under the broad interpretation, the Tax Mandate is also unconstitutionally coercive 

as to the States. 

70. Article I does not give Congress the power to “issue direct orders to the 

governments of the States.”  Murphy v. NCAA, 138 S. Ct. 1461, 1476 (2018). 

71. Congress may not use the Spending Clause to “indirectly coerce[] a State to adopt 

a federal regulatory system as its own.”  Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 578 

(2012) (op. of Roberts, C.J.).  Congress violates the Spending Clause when it coerces States to 

limit their sovereign authority by offering financial inducements that States cannot practically 

refuse.  See id. 
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72. In the current economic climate, Missouri and other States have “no real choice,” 

id. at 587, but to accept the Act’s funds.  Accordingly, under the broad interpretation, the Tax 

Mandate is unconstitutionally coercive and intrudes unlawfully upon state sovereignty. 

73. Under the broad interpretation, the Tax Mandate also violates the Tenth 

Amendment and its anti-commandeering principle. 

74. The Tenth Amendment states: “The powers not delegated to the United States by 

the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the 

people.” 

75. “[T]he Constitution has never been understood to confer upon Congress the ability 

to require the States to govern according to Congress’ instructions.” New York v. United States, 

505 U.S. 144, 162 (1992). This prohibition against commandeering state governments serves 

important values, such as safeguarding individual liberty and promoting political accountability. 

Murphy, 138 S. Ct. at 1477. 

76. The Constitution neither takes the power to set state tax policy from the States, nor 

empowers the federal government to commandeer state taxing authority. 

77. Under the broad interpretation, the Tax Mandate commandeers Missouri’s 

sovereign authority to set tax policy, and so violates the Tenth Amendment. 

78. None of Congress’s other enumerated powers authorized it to enact the Tax 

Mandate. 

79. As a result, the Secretary of the Treasury cannot interpret the Tax Mandate broadly, 

and the broad interpretation would violate the Constitution.  Rather, she, or her designee, must 

interpret the term narrowly in order to avoid “the outer limits of Congress’ power.”  Id.  At a 

minimum, that would mean she, or her designee, cannot interpret the Tax Mandate to reach farther 
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than using the Act’s funds to expressly and deliberately offset the revenue reductions from a 

specific tax cut.  Any broader interpretation would violate the Constitution. 

80. Accordingly, in the alternative to the relief requested in Count One, Plaintiff request 

that this Court: 

a. Declare that the broad interpretation of the Tax Mandate is unconstitutional 

under Article I, the Tenth Amendment, and governing constitutional law;  

b. Declare that the unconstitutional Tax Mandate is severable from the remainder 

of the Act; 

c. Preliminarily and permanently enjoin the defendants, and any other agency or 

employee of the United States, from interpreting or enforcing the broad 

interpretation of the Tax Mandate; and 

d. Preliminarily and permanently enjoin the defendants, and any other agency or 

employee of the United States, from recouping funds, as provided in Pub. L. 

No. 117-2, § 9901 (adding § 602(e)), or otherwise enforcing the broad 

interpretation of the Tax Mandate. 
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Subtitle M—Coronavirus State and Local 
Fiscal Recovery Funds 

SEC. 9901. CORONAVIRUS STATE AND LOCAL FISCAL RECOVERY 
FUNDS. 

(a) IN GENERAL.—Title VI of the Social Security Act (42 U.S.C. 
801 et seq.) is amended by adding at the end the following: 
‘‘SEC. 602. CORONAVIRUS STATE FISCAL RECOVERY FUND. 

‘‘(a) APPROPRIATION.—In addition to amounts otherwise avail-
able, there is appropriated for fiscal year 2021, out of any money 
in the Treasury not otherwise appropriated— 

‘‘(1) $219,800,000,000, to remain available through 
December 31, 2024, for making payments under this section 
to States, territories, and Tribal governments to mitigate the 
fiscal effects stemming from the public health emergency with 
respect to the Coronavirus Disease (COVID–19); and 

‘‘(2) $50,000,000, to remain available until expended, for 
the costs of the Secretary for administration of the funds estab-
lished under this title. 
‘‘(b) AUTHORITY TO MAKE PAYMENTS.— 

‘‘(1) PAYMENTS TO TERRITORIES.— 
‘‘(A) IN GENERAL.—The Secretary shall reserve 

$4,500,000,000 of the amount appropriated under sub-
section (a)(1) to make payments to the territories. 

‘‘(B) ALLOCATION.—Of the amount reserved under 
subparagraph (A)— 

‘‘(i) 50 percent of such amount shall be allocated 
by the Secretary equally to each territory; and 

‘‘(ii) 50 percent of such amount shall be allocated 
by the Secretary as an additional amount to each terri-
tory in an amount which bears the same proportion 
to 1⁄2 of the total amount reserved under subparagraph 
(A) as the population of the territory bears to the 
total population of all such territories. 
‘‘(C) PAYMENT.—The Secretary shall pay each territory 

the total of the amounts allocated for the territory under 
subparagraph (B) in accordance with paragraph (6). 
‘‘(2) PAYMENTS TO TRIBAL GOVERNMENTS.— 

‘‘(A) IN GENERAL.—The Secretary shall reserve 
$20,000,000,000 of the amount appropriated under sub-
section (a)(1) to make payments to Tribal governments. 

‘‘(B) ALLOCATION.—Of the amount reserved under 
subparagraph (A)— 

‘‘(i) $1,000,000,000 shall be allocated by the Sec-
retary equally among each of the Tribal governments; 
and 

‘‘(ii) $19,000,000,000 shall be allocated by the Sec-
retary to the Tribal governments in a manner deter-
mined by the Secretary. 
‘‘(C) PAYMENT.— The Secretary shall pay each Tribal 

government the total of the amounts allocated for the Tribal 
government under subparagraph (B) in accordance with 
paragraph (6). 
‘‘(3) PAYMENTS TO EACH OF THE 50 STATES AND THE DISTRICT 

OF COLUMBIA.— 
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‘‘(A) IN GENERAL.—The Secretary shall reserve 
$195,300,000,000 of the amount appropriated under sub-
section (a)(1) to make payments to each of the 50 States 
and the District of Columbia. 

‘‘(B) ALLOCATIONS.—Of the amount reserved under 
subparagraph (A)— 

‘‘(i) $25,500,000,000 of such amount shall be allo-
cated by the Secretary equally among each of the 50 
States and the District of Columbia; 

‘‘(ii) an amount equal to $1,250,000,000 less the 
amount allocated for the District of Columbia pursuant 
to section 601(c)(6) shall be allocated by the Secretary 
as an additional amount to the District of Columbia; 
and 

‘‘(iii) an amount equal to the remainder of the 
amount reserved under subparagraph (A) after the 
application of clauses (i) and (ii) of this subparagraph 
shall be allocated by the Secretary as an additional 
amount to each of the 50 States and the District of 
Columbia in an amount which bears the same propor-
tion to such remainder as the average estimated 
number of seasonally-adjusted unemployed individuals 
(as measured by the Bureau of Labor Statistics Local 
Area Unemployment Statistics program) in the State 
or District of Columbia over the 3-month period ending 
with December 2020 bears to the average estimated 
number of seasonally-adjusted unemployed individuals 
in all of the 50 States and the District of Columbia 
over the same period. 
‘‘(C) PAYMENT.— 

‘‘(i) IN GENERAL.—Subject to clause (ii), the Sec-
retary shall pay each of the 50 States and the District 
of Columbia, from the amount reserved under subpara-
graph (A), the total of the amounts allocated for the 
State and District of Columbia under subparagraph 
(B) in accordance with paragraph (6). 

‘‘(ii) MINIMUM PAYMENT REQUIREMENT.— 
‘‘(I) IN GENERAL.—The sum of— 

‘‘(aa) the total amounts allocated for 1 of 
the 50 States or the District of Columbia under 
subparagraph (B) (as determined without 
regard to this clause); and 

‘‘(bb) the amounts allocated under section 
603 to the State (for distribution by the State 
to nonentitlement units of local government 
in the State) and to metropolitan cities and 
counties in the State; 

shall not be less than the amount allocated to 
the State or District of Columbia for fiscal year 
2020 under section 601, including any amount paid 
directly to a unit of local government in the State 
under such section. 

‘‘(II) PRO RATA ADJUSTMENT.—The Secretary 
shall adjust on a pro rata basis the amount of 
the allocations for each of the 50 States and the 
District of Columbia determined under subpara-
graph (B)(iii) (without regard to this clause) to 
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the extent necessary to comply with the require-
ment of subclause (I). 

‘‘(4) PRO RATA ADJUSTMENT AUTHORITY.—The amounts 
otherwise determined for allocation and payment under para-
graphs (1), (2), and (3) may be adjusted by the Secretary on 
a pro rata basis to the extent necessary to ensure that all 
available funds are allocated to States, territories, and Tribal 
governments in accordance with the requirements specified in 
each such paragraph (as applicable). 

‘‘(5) POPULATION DATA.—For purposes of determining 
allocations for a territory under this section, the population 
of the territory shall be determined based on the most recent 
data available from the Bureau of the Census. 

‘‘(6) TIMING.— 
‘‘(A) STATES AND TERRITORIES.— 

‘‘(i) IN GENERAL.—To the extent practicable, subject 
to clause (ii), with respect to each State and territory 
allocated a payment under this subsection, the Sec-
retary shall make the payment required for the State 
or territory not later than 60 days after the date on 
which the certification required under subsection (d)(1) 
is provided to the Secretary. 

‘‘(ii) AUTHORITY TO SPLIT PAYMENT.— 
‘‘(I) IN GENERAL.—The Secretary shall have 

the authority to withhold payment of up to 50 
percent of the amount allocated to each State and 
territory (other than payment of the amount allo-
cated under paragraph (3)(B)(ii) to the District 
of Columbia) for a period of up to 12 months from 
the date on which the State or territory provides 
the certification required under subsection (d)(1). 
The Secretary shall exercise such authority with 
respect to a State or territory based on the 
unemployment rate in the State or territory as 
of such date. 

‘‘(II) PAYMENT OF WITHHELD AMOUNT.—Before 
paying to a State or territory the remainder of 
an amount allocated to the State or territory (sub-
ject to subclause (III)) that has been withheld by 
the Secretary under subclause (I), the Secretary 
shall require the State or territory to submit a 
second certification under subsection (d)(1), in 
addition to such other information as the Secretary 
may require. 

‘‘(III) RECOVERY OF AMOUNTS SUBJECT TO 
RECOUPMENT.—If a State or territory is required 
under subsection (e) to repay funds for failing to 
comply with subsection (c), the Secretary may 
reduce the amount otherwise payable to the State 
or territory under subclause (II) by the amount 
that the State or territory would otherwise be 
required to repay under such subsection (e). 

‘‘(B) TRIBAL GOVERNMENTS.—To the extent practicable, 
with respect to each Tribal government for which an 
amount is allocated under this subsection, the Secretary 
shall make the payment required for the Tribal government 
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not later than 60 days after the date of enactment of 
this section. 

‘‘(C) INITIAL PAYMENT TO DISTRICT OF COLUMBIA.—The 
Secretary shall pay the amount allocated under paragraph 
(3)(B)(ii) to the District of Columbia not later than 15 
days after the date of enactment of this section. 

‘‘(c) REQUIREMENTS.— 
‘‘(1) USE OF FUNDS.—Subject to paragraph (2), and except 

as provided in paragraph (3), a State, territory, or Tribal 
government shall only use the funds provided under a payment 
made under this section, or transferred pursuant to section 
603(c)(4), to cover costs incurred by the State, territory, or 
Tribal government, by December 31, 2024— 

‘‘(A) to respond to the public health emergency with 
respect to the Coronavirus Disease 2019 (COVID–19) or 
its negative economic impacts, including assistance to 
households, small businesses, and nonprofits, or aid to 
impacted industries such as tourism, travel, and hospi-
tality; 

‘‘(B) to respond to workers performing essential work 
during the COVID–19 public health emergency by pro-
viding premium pay to eligible workers of the State, terri-
tory, or Tribal government that are performing such essen-
tial work, or by providing grants to eligible employers 
that have eligible workers who perform essential work; 

‘‘(C) for the provision of government services to the 
extent of the reduction in revenue of such State, territory, 
or Tribal government due to the COVID–19 public health 
emergency relative to revenues collected in the most recent 
full fiscal year of the State, territory, or Tribal government 
prior to the emergency; or 

‘‘(D) to make necessary investments in water, sewer, 
or broadband infrastructure. 
‘‘(2) FURTHER RESTRICTION ON USE OF FUNDS.— 

‘‘(A) IN GENERAL.—A State or territory shall not use 
the funds provided under this section or transferred pursu-
ant to section 603(c)(4) to either directly or indirectly offset 
a reduction in the net tax revenue of such State or territory 
resulting from a change in law, regulation, or administra-
tive interpretation during the covered period that reduces 
any tax (by providing for a reduction in a rate, a rebate, 
a deduction, a credit, or otherwise) or delays the imposition 
of any tax or tax increase. 

‘‘(B) PENSION FUNDS.—No State or territory may use 
funds made available under this section for deposit into 
any pension fund. 
‘‘(3) TRANSFER AUTHORITY.—A State, territory, or Tribal 

government receiving a payment from funds made available 
under this section may transfer funds to a private nonprofit 
organization (as that term is defined in paragraph (17) of 
section 401 of the McKinney-Vento Homeless Assistance Act 
(42 U.S.C. 11360(17)), a Tribal organization (as that term is 
defined in section 4 of the Indian Self-Determination and Edu-
cation Assistance Act (25 U.S.C. 5304)), a public benefit corpora-
tion involved in the transportation of passengers or cargo, or 
a special-purpose unit of State or local government. 
‘‘(d) CERTIFICATIONS AND REPORTS.— 
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‘‘(1) IN GENERAL.—In order for a State or territory to receive 
a payment under this section, or a transfer of funds under 
section 603(c)(4), the State or territory shall provide the Sec-
retary with a certification, signed by an authorized officer of 
such State or territory, that such State or territory requires 
the payment or transfer to carry out the activities specified 
in subsection (c) of this section and will use any payment 
under this section, or transfer of funds under section 603(c)(4), 
in compliance with subsection (c) of this section. 

‘‘(2) REPORTING.—Any State, territory, or Tribal govern-
ment receiving a payment under this section shall provide 
to the Secretary periodic reports providing a detailed accounting 
of— 

‘‘(A) the uses of funds by such State, territory, or 
Tribal government, including, in the case of a State or 
a territory, all modifications to the State’s or territory’s 
tax revenue sources during the covered period; and 

‘‘(B) such other information as the Secretary may 
require for the administration of this section. 

‘‘(e) RECOUPMENT.—Any State, territory, or Tribal government 
that has failed to comply with subsection (c) shall be required 
to repay to the Secretary an amount equal to the amount of funds 
used in violation of such subsection, provided that, in the case 
of a violation of subsection (c)(2)(A), the amount the State or terri-
tory shall be required to repay shall be lesser of— 

‘‘(1) the amount of the applicable reduction to net tax 
revenue attributable to such violation; and 

‘‘(2) the amount of funds received by such State or territory 
pursuant to a payment made under this section or a transfer 
made under section 603(c)(4). 
‘‘(f) REGULATIONS.—The Secretary shall have the authority to 

issue such regulations as may be necessary or appropriate to carry 
out this section. 

‘‘(g) DEFINITIONS.—In this section: 
‘‘(1) COVERED PERIOD.—The term ‘covered period’ means, 

with respect to a State, territory, or Tribal government, the 
period that— 

‘‘(A) begins on March 3, 2021; and 
‘‘(B) ends on the last day of the fiscal year of such 

State, territory, or Tribal government in which all funds 
received by the State, territory, or Tribal government from 
a payment made under this section or a transfer made 
under section 603(c)(4) have been expended or returned 
to, or recovered by, the Secretary. 
‘‘(2) ELIGIBLE WORKERS.—The term ‘eligible workers’ means 

those workers needed to maintain continuity of operations of 
essential critical infrastructure sectors and additional sectors 
as each Governor of a State or territory, or each Tribal govern-
ment, may designate as critical to protect the health and well- 
being of the residents of their State, territory, or Tribal govern-
ment. 

‘‘(3) PREMIUM PAY.—The term ‘premium pay’ means an 
amount of up to $13 per hour that is paid to an eligible 
worker, in addition to wages or remuneration the eligible 
worker otherwise receives, for all work performed by the eligible 
worker during the COVID–19 public health emergency. Such 
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amount may not exceed $25,000 with respect to any single 
eligible worker. 

‘‘(4) SECRETARY.—The term ‘Secretary’ means the Secretary 
of the Treasury. 

‘‘(5) STATE.—The term ‘State’ means each of the 50 States 
and the District of Columbia. 

‘‘(6) TERRITORY.—The term ‘territory’ means the Common-
wealth of Puerto Rico, the United States Virgin Islands, Guam, 
the Commonwealth of the Northern Mariana Islands, and 
American Samoa. 

‘‘(7) TRIBAL GOVERNMENT.—The term ‘Tribal Government’ 
means the recognized governing body of any Indian or Alaska 
Native tribe, band, nation, pueblo, village, community, compo-
nent band, or component reservation, individually identified 
(including parenthetically) in the list published most recently 
as of the date of enactment of this Act pursuant to section 
104 of the Federally Recognized Indian Tribe List Act of 1994 
(25 U.S.C. 5131). 

‘‘SEC. 603. CORONAVIRUS LOCAL FISCAL RECOVERY FUND. 

‘‘(a) APPROPRIATION.—In addition to amounts otherwise avail-
able, there is appropriated for fiscal year 2021, out of any money 
in the Treasury not otherwise appropriated, $130,200,000,000, to 
remain available through December 31, 2024, for making payments 
under this section to metropolitan cities, nonentitlement units of 
local government, and counties to mitigate the fiscal effects stem-
ming from the public health emergency with respect to the 
Coronavirus Disease (COVID–19). 

‘‘(b) AUTHORITY TO MAKE PAYMENTS.— 
‘‘(1) METROPOLITAN CITIES.— 

‘‘(A) IN GENERAL.—Of the amount appropriated under 
subsection (a), the Secretary shall reserve $45,570,000,000 
to make payments to metropolitan cities. 

‘‘(B) ALLOCATION AND PAYMENT.—From the amount 
reserved under subparagraph (A), the Secretary shall allo-
cate and, in accordance with paragraph (7), pay to each 
metropolitan city an amount determined for the metropoli-
tan city consistent with the formula under section 106(b) 
of the Housing and Community Development Act of 1974 
(42 U.S.C. 5306(b)), except that, in applying such formula, 
the Secretary shall substitute ‘all metropolitan cities’ for 
‘all metropolitan areas’ each place it appears. 
‘‘(2) NONENTITLEMENT UNITS OF LOCAL GOVERNMENT.— 

‘‘(A) IN GENERAL.—Of the amount appropriated under 
subsection (a), the Secretary shall reserve $19,530,000,000 
to make payments to States for distribution by the State 
to nonentitlement units of local government in the State. 

‘‘(B) ALLOCATION AND PAYMENT.—From the amount 
reserved under subparagraph (A), the Secretary shall allo-
cate and, in accordance with paragraph (7), pay to each 
State an amount which bears the same proportion to such 
reserved amount as the total population of all areas that 
are non-metropolitan cities in the State bears to the total 
population of all areas that are non-metropolitan cities 
in all such States. 

‘‘(C) DISTRIBUTION TO NONENTITLEMENT UNITS OF 
LOCAL GOVERNMENT.— 
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‘‘(i) IN GENERAL.—Not later than 30 days after 
a State receives a payment under subparagraph (B), 
the State shall distribute to each nonentitlement unit 
of local government in the State an amount that bears 
the same proportion to the amount of such payment 
as the population of the nonentitlement unit of local 
government bears to the total population of all the 
nonentitlement units of local government in the State, 
subject to clause (iii). 

‘‘(ii) DISTRIBUTION OF FUNDS.— 
‘‘(I) EXTENSION FOR DISTRIBUTION.—If an 

authorized officer of a State required to make dis-
tributions under clause (i) certifies in writing to 
the Secretary before the end of the 30-day distribu-
tion period described in such clause that it would 
constitute an excessive administrative burden for 
the State to meet the terms of such clause with 
respect to 1 or more such distributions, the author-
ized officer may request, and the Secretary shall 
grant, an extension of such period of not more 
than 30 days to allow the State to make such 
distributions in accordance with clause (i). 

‘‘(II) ADDITIONAL EXTENSIONS.— 
‘‘(aa) IN GENERAL.—If a State has been 

granted an extension to the distribution period 
under subclause (I) but is unable to make 
all the distributions required under clause (i) 
before the end of such period as extended, 
an authorized officer of the State may request 
an additional extension of the distribution 
period of not more than 30 days. The Secretary 
may grant a request for an additional exten-
sion of such period only if— 

‘‘(AA) the authorized officer making 
such request provides a written plan to 
the Secretary specifying, for each distribu-
tion for which an additional extension is 
requested, when the State expects to make 
such distribution and the actions the State 
has taken and will take in order to make 
all such distributions before the end of 
the distribution period (as extended under 
subclause (I) and this subclause); and 

‘‘(BB) the Secretary determines that 
such plan is reasonably designed to dis-
tribute all such funds to nonentitlement 
units of local government by the end of 
the distribution period (as so extended). 
‘‘(bb) FURTHER ADDITIONAL EXTENSIONS.— 

If a State granted an additional extension of 
the distribution period under item (aa) 
requires any further additional extensions of 
such period, the request only may be made 
and granted subject to the requirements speci-
fied in item (aa). 

‘‘(iii) CAPPED AMOUNT.—The total amount distrib-
uted to a nonentitlement unit of local government 
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under this paragraph may not exceed the amount equal 
to 75 percent of the most recent budget for the non-
entitlement unit of local government as of January 
27, 2020. 

‘‘(iv) RETURN OF EXCESS AMOUNTS.—Any amounts 
not distributed to a nonentitlement unit of local govern-
ment as a result of the application of clause (iii) shall 
be returned to the Secretary. 
‘‘(D) PENALTY FOR NONCOMPLIANCE.—If, by the end 

of the 120-day period that begins on the date a State 
receives a payment from the amount allocated under 
subparagraph (B) or, if later, the last day of the distribution 
period for the State (as extended with respect to the State 
under subparagraph (C)(ii)), such State has failed to make 
all the distributions from such payment in accordance with 
the terms of subparagraph (C) (including any extensions 
of the distribution period granted in accordance with such 
subparagraph), an amount equal to the amount of such 
payment that remains undistributed as of such date shall 
be booked as a debt of such State owed to the Federal 
Government, shall be paid back from the State’s allocation 
provided under section 602(b)(3)(B)(iii), and shall be depos-
ited into the general fund of the Treasury. 
‘‘(3) COUNTIES.— 

‘‘(A) AMOUNT.—From the amount appropriated under 
subsection (a), the Secretary shall reserve and allocate 
$65,100,000,000 of such amount to make payments directly 
to counties in an amount which bears the same proportion 
to the total amount reserved under this paragraph as the 
population of each such county bears to the total population 
of all such entities and shall pay such allocated amounts 
to such counties in accordance with paragraph (7). 

‘‘(B) SPECIAL RULES.— 
‘‘(i) URBAN COUNTIES.—No county that is an ‘urban 

county’ (as defined in section 102 of the Housing and 
Community Development Act of 1974 (42 U.S.C. 5302)) 
shall receive less than the amount the county would 
otherwise receive if the amount paid under this para-
graph were allocated to metropolitan cities and urban 
counties under section 106(b) of the Housing and 
Community Development Act of 1974 (42 U.S.C. 
5306(b)). 

‘‘(ii) COUNTIES THAT ARE NOT UNITS OF GENERAL 
LOCAL GOVERNMENT.—In the case of an amount to 
be paid to a county that is not a unit of general 
local government, the amount shall instead be paid 
to the State in which such county is located, and such 
State shall distribute such amount to each unit of 
general local government within such county in an 
amount that bears the same proportion to the amount 
to be paid to such county as the population of such 
units of general local government bears to the total 
population of such county. 

‘‘(iii) DISTRICT OF COLUMBIA.—For purposes of this 
paragraph, the District of Columbia shall be considered 
to consist of a single county that is a unit of general 
local government. 
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‘‘(4) CONSOLIDATED GOVERNMENTS.—A unit of general local 
government that has formed a consolidated government, or 
that is geographically contained (in full or in part) within 
the boundaries of another unit of general local government 
may receive a distribution under each of paragraphs (1), (2), 
and (3), as applicable, based on the respective formulas specified 
in such paragraphs. 

‘‘(5) PRO RATA ADJUSTMENT AUTHORITY.—The amounts 
otherwise determined for allocation and payment under para-
graphs (1), (2), and (3) may be adjusted by the Secretary on 
a pro rata basis to the extent necessary to ensure that all 
available funds are distributed to metropolitan cities, counties, 
and States in accordance with the requirements specified in 
each paragraph (as applicable) and the certification require-
ment specified in subsection (d). 

‘‘(6) POPULATION.—For purposes of determining allocations 
under this section, the population of an entity shall be deter-
mined based on the most recent data are available from the 
Bureau of the Census or, if not available, from such other 
data as a State determines appropriate. 

‘‘(7) TIMING.— 
‘‘(A) FIRST TRANCHE AMOUNT.—To the extent prac-

ticable, with respect to each metropolitan city for which 
an amount is allocated under paragraph (1), each State 
for which an amount is allocated under paragraph (2) for 
distribution to nonentitlement units of local government, 
and each county for which an amount is allocated under 
paragraph (3), the Secretary shall pay from such allocation 
the First Tranche Amount for such city, State, or county 
not later than 60 days after the date of enactment of 
this section. 

‘‘(B) SECOND TRANCHE AMOUNT.—The Secretary shall 
pay to each metropolitan city for which an amount is 
allocated under paragraph (1), each State for which an 
amount is allocated under paragraph (2) for distribution 
to nonentitlement units of local government, and each 
county for which an amount is allocated under paragraph 
(3), the Second Tranche Amount for such city, State, or 
county not earlier than 12 months after the date on which 
the First Tranche Amount is paid to the city, State, or 
county. 

‘‘(c) REQUIREMENTS.— 
‘‘(1) USE OF FUNDS.—Subject to paragraph (2), and except 

as provided in paragraphs (3) and (4), a metropolitan city, 
nonentitlement unit of local government, or county shall only 
use the funds provided under a payment made under this 
section to cover costs incurred by the metropolitan city, non-
entitlement unit of local government, or county, by December 
31, 2024— 

‘‘(A) to respond to the public health emergency with 
respect to the Coronavirus Disease 2019 (COVID–19) or 
its negative economic impacts, including assistance to 
households, small businesses, and nonprofits, or aid to 
impacted industries such as tourism, travel, and hospi-
tality; 
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‘‘(B) to respond to workers performing essential work 
during the COVID–19 public health emergency by pro-
viding premium pay to eligible workers of the metropolitan 
city, nonentitlement unit of local government, or county 
that are performing such essential work, or by providing 
grants to eligible employers that have eligible workers 
who perform essential work; 

‘‘(C) for the provision of government services to the 
extent of the reduction in revenue of such metropolitan 
city, nonentitlement unit of local government, or county 
due to the COVID–19 public health emergency relative 
to revenues collected in the most recent full fiscal year 
of the metropolitan city, nonentitlement unit of local 
government, or county prior to the emergency; or 

‘‘(D) to make necessary investments in water, sewer, 
or broadband infrastructure. 
‘‘(2) PENSION FUNDS.—No metropolitan city, nonentitlement 

unit of local government, or county may use funds made avail-
able under this section for deposit into any pension fund. 

‘‘(3) TRANSFER AUTHORITY.—A metropolitan city, nonentitle-
ment unit of local government, or county receiving a payment 
from funds made available under this section may transfer 
funds to a private nonprofit organization (as that term is 
defined in paragraph (17) of section 401 of the McKinney- 
Vento Homeless Assistance Act (42 U.S.C. 11360(17)), a public 
benefit corporation involved in the transportation of passengers 
or cargo, or a special-purpose unit of State or local government. 

‘‘(4) TRANSFERS TO STATES.—Notwithstanding paragraph 
(1), a metropolitan city, nonentitlement unit of local govern-
ment, or county receiving a payment from funds made available 
under this section may transfer such funds to the State in 
which such entity is located. 
‘‘(d) REPORTING.—Any metropolitan city, nonentitlement unit 

of local government, or county receiving funds provided under a 
payment made under this section shall provide to the Secretary 
periodic reports providing a detailed accounting of the uses of 
such funds by such metropolitan city, nonentitlement unit of local 
government, or county and including such other information as 
the Secretary may require for the administration of this section. 

‘‘(e) RECOUPMENT.—Any metropolitan city, nonentitlement unit 
of local government, or county that has failed to comply with sub-
section (c) shall be required to repay to the Secretary an amount 
equal to the amount of funds used in violation of such subsection. 

‘‘(f) REGULATIONS.—The Secretary shall have the authority to 
issue such regulations as may be necessary or appropriate to carry 
out this section. 

‘‘(g) DEFINITIONS.—In this section: 
‘‘(1) COUNTY.—The term ‘county’ means a county, parish, 

or other equivalent county division (as defined by the Bureau 
of the Census). 

‘‘(2) ELIGIBLE WORKERS.—The term ‘eligible workers’ means 
those workers needed to maintain continuity of operations of 
essential critical infrastructure sectors and additional sectors 
as each chief executive officer of a metropolitan city, nonentitle-
ment unit of local government, or county may designate as 
critical to protect the health and well-being of the residents 
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of their metropolitan city, nonentitlement unit of local govern-
ment, or county. 

‘‘(3) FIRST TRANCHE AMOUNT.—The term ‘First Tranche 
Amount’ means, with respect to each metropolitan city for 
which an amount is allocated under subsection (b)(1), each 
State for which an amount is allocated under subsection (b)(2) 
for distribution to nonentitlement units of local government, 
and each county for which an amount is allocated under sub-
section (b)(3), 50 percent of the amount so allocated to such 
metropolitan city, State, or county (as applicable). 

‘‘(4) METROPOLITAN CITY.—The term ‘metropolitan city’ has 
the meaning given that term in section 102(a)(4) of the Housing 
and Community Development Act of 1974 (42 U.S.C. 5302(a)(4)) 
and includes cities that relinquish or defer their status as 
a metropolitan city for purposes of receiving allocations under 
section 106 of such Act (42 U.S.C. 5306) for fiscal year 2021. 

‘‘(5) NONENTITLEMENT UNIT OF LOCAL GOVERNMENT.—The 
term ‘nonentitlement unit of local government’ means a ‘city’, 
as that term is defined in section 102(a)(5) of the Housing 
and Community Development Act of 1974 (42 U.S.C. 
5302(a)(5))), that is not a metropolitan city. 

‘‘(6) PREMIUM PAY.—The term ‘premium pay’ has the 
meaning given such term in section 602(g). 

‘‘(7) SECOND TRANCHE AMOUNT.—The term ‘Second Tranche 
Amount’ means, with respect to each metropolitan city for 
which an amount is allocated under subsection (b)(1), each 
State for which an amount is allocated under subsection (b)(2) 
for distribution to nonentitlement units of local government, 
and each county for which an amount is allocated under sub-
section (b)(3), an amount not to exceed 50 percent of the amount 
so allocated to such metropolitan city, State, or county (as 
applicable). 

‘‘(8) SECRETARY.—The term ‘Secretary’ means the Secretary 
of the Treasury. 

‘‘(9) STATE.—The term ‘State’ means each of the 50 States, 
the District of Columbia, the Commonwealth of Puerto Rico, 
the United States Virgin Islands, Guam, the Commonwealth 
of the Northern Mariana Islands, and American Samoa. 

‘‘(10) UNIT OF GENERAL LOCAL GOVERNMENT.—The term 
‘unit of general local government’ has the meaning given that 
term in section 102(a)(1) of the Housing and Community 
Development Act of 1974 (42 U.S.C. 5302(a)(1)). 

‘‘SEC. 604. CORONAVIRUS CAPITAL PROJECTS FUND. 

‘‘(a) APPROPRIATION.—In addition to amounts otherwise avail-
able, there is appropriated for fiscal year 2021, out of any money 
in the Treasury not otherwise appropriated, $10,000,000,000, to 
remain available until expended, for making payments to States, 
territories, and Tribal governments to carry out critical capital 
projects directly enabling work, education, and health monitoring, 
including remote options, in response to the public health emergency 
with respect to the Coronavirus Disease (COVID–19). 

‘‘(b) PAYMENTS.— 
‘‘(1) MINIMUM AMOUNTS.—From the amount appropriated 

under subsection (a)— 
‘‘(A) the Secretary shall pay $100,000,000 to each State; 
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‘‘(B) the Secretary shall pay $100,000,000 of such 
amount in equal shares to the United States Virgin Islands, 
Guam, American Samoa, the Commonwealth of the 
Northern Mariana Islands, the Republic of the Marshall 
Islands, the Federated States of Micronesia, and the 
Republic of Palau; and 

‘‘(C) the Secretary shall pay $100,000,000 of such 
amount in equal shares to Tribal governments and the 
State of Hawaii (in addition to the amount paid to the 
State of Hawaii under subparagraph (A)), of which— 

‘‘(i) not less than $50,000 shall be paid to each 
Tribal government; and 

‘‘(ii) not less than $50,000, and not more than 
$200,000, shall be paid to the State of Hawaii for 
the exclusive use of the Department of Hawaiian Home 
Lands and the Native Hawaiian Education Programs 
to assist Native Hawaiians in accordance with this 
section. 

‘‘(2) REMAINING AMOUNTS.— 
‘‘(A) IN GENERAL.—From the amount of the appropria-

tion under subsection (a) that remains after the application 
of paragraph (1), the Secretary shall make payments to 
States based on population such that— 

‘‘(i) 50 percent of such amount shall be allocated 
among the States based on the proportion that the 
population of each State bears to the population of 
all States; 

‘‘(ii) 25 percent of such amount shall be allocated 
among the States based on the proportion that the 
number of individuals living in rural areas in each 
State bears to the number of individuals living in 
rural areas in all States; and 

‘‘(iii) 25 percent of such amount shall be allocated 
among the States based on the proportion that the 
number of individuals with a household income that 
is below 150 percent of the poverty line applicable 
to a family of the size involved in each State bears 
to the number of such individuals in all States. 
‘‘(B) DATA.—In determining the allocations to be made 

to each State under subparagraph (A), the Secretary of 
the Treasury shall use the most recent data available from 
the Bureau of the Census. 

‘‘(c) TIMING.—The Secretary shall establish a process of applying 
for grants to access funding made available under section (b) not 
later than 60 days after enactment of this section. 

‘‘(d) DEFINITIONS.—In this section: 
‘‘(1) SECRETARY.—The term ‘Secretary’ means the Secretary 

of the Treasury. 
‘‘(2) STATE.—The term ‘State’ means each of the 50 States, 

the District of Columbia, and Puerto Rico. 
‘‘(3) TRIBAL GOVERNMENT.—The term ‘Tribal government’ 

has the meaning given such term in section 602(g). 

‘‘SEC. 605. LOCAL ASSISTANCE AND TRIBAL CONSISTENCY FUND. 

‘‘(a) APPROPRIATION.—In addition to amounts otherwise avail-
able, there is appropriated for fiscal year 2021, out of any money 
in the Treasury not otherwise appropriated, $2,000,000,000 to 
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remain available until September 30, 2023, with amounts to be 
obligated for each of fiscal years 2022 and 2023 in accordance 
with subsection (b), for making payments under this section to 
eligible revenue sharing counties and eligible Tribal governments. 

‘‘(b) AUTHORITY TO MAKE PAYMENTS.— 
‘‘(1) PAYMENTS TO ELIGIBLE REVENUE SHARING COUNTIES.— 

For each of fiscal years 2022 and 2023, the Secretary shall 
reserve $750,000,000 of the total amount appropriated under 
subsection (a) to allocate and pay to each eligible revenue 
sharing county in amounts that are determined by the Sec-
retary taking into account economic conditions of each eligible 
revenue sharing county, using measurements of poverty rates, 
household income, land values, and unemployment rates as 
well as other economic indicators, over the 20-year period 
ending with September 30, 2021. 

‘‘(2) PAYMENTS TO ELIGIBLE TRIBAL GOVERNMENTS.—For 
each of fiscal years 2022 and 2023, the Secretary shall reserve 
$250,000,000 of the total amount appropriated under subsection 
(a) to allocate and pay to eligible Tribal governments in 
amounts that are determined by the Secretary taking into 
account economic conditions of each eligible Tribe. 
‘‘(c) USE OF PAYMENTS.—An eligible revenue sharing county 

or an eligible Tribal government may use funds provided under 
a payment made under this section for any governmental purpose 
other than a lobbying activity. 

‘‘(d) REPORTING REQUIREMENT.—Any eligible revenue sharing 
county receiving a payment under this section shall provide to 
the Secretary periodic reports providing a detailed accounting of 
the uses of fund by such eligible revenue sharing county and such 
other information as the Secretary may require for the administra-
tion of this section. 

‘‘(e) RECOUPMENT.—Any eligible revenue sharing county that 
has failed to submit a report required under subsection (d) or 
failed to comply with subsection (c), shall be required to repay 
to the Secretary an amount equal to— 

‘‘(1) in the case of a failure to comply with subsection 
(c), the amount of funds used in violation of such subsection; 
and 

‘‘(2) in the case of a failure to submit a report required 
under subsection (d), such amount as the Secretary determines 
appropriate, but not to exceed 5 percent of the amount paid 
to the eligible revenue sharing county under this section for 
all fiscal years. 
‘‘(f) DEFINITIONS.—In this section: 

‘‘(1) ELIGIBLE REVENUE SHARING COUNTY.—The term 
‘eligible revenue sharing county’ means— 

‘‘(A) a county, parish, or borough— 
‘‘(i) that is independent of any other unit of local 

government; and 
‘‘(ii) that, as determined by the Secretary, is the 

principal provider of government services for the area 
within its jurisdiction; and 

‘‘(iii) for which, as determined by the Secretary, 
there is a negative revenue impact due to implementa-
tion of a Federal program or changes to such program; 
and 
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‘‘(B) the District of Columbia, the Commonwealth of 
Puerto Rico, Guam, and the United States Virgin Islands. 
‘‘(2) ELIGIBLE TRIBAL GOVERNMENT.—The term ‘eligible 

Tribal government’ means the recognized governing body of 
an eligible Tribe. 

‘‘(3) ELIGIBLE TRIBE.—The term ‘eligible Tribe’ means any 
Indian or Alaska Native tribe, band, nation, pueblo, village, 
community, component band, or component reservation, individ-
ually identified (including parenthetically) in the list published 
most recently as of the date of enactment of this section pursu-
ant to section 104 of the Federally Recognized Indian Tribe 
List Act of 1994 (25 U.S.C. 5131). 

‘‘(4) SECRETARY.—The term ‘Secretary’ means the Secretary 
of the Treasury.’’. 
(b) CONFORMING AMENDMENT.—The heading for title VI of the 

Social Security Act (42 U.S.C. 801 et seq.) is amended by striking 
‘‘FUND’’ and inserting ‘‘, FISCAL RECOVERY, AND CRITICAL 
CAPITAL PROJECTS FUNDS’’. 

Subtitle N—Other Provisions 

SEC. 9911. FUNDING FOR PROVIDERS RELATING TO COVID–19. 

Part A of title XI of the Social Security Act (42 U.S.C. 1301 
et seq.) is amended by adding at the end the following: 
‘‘SEC. 1150C. FUNDING FOR PROVIDERS RELATING TO COVID–19. 

‘‘(a) FUNDING.—In addition to amounts otherwise available, 
there is appropriated to the Secretary, for fiscal year 2021, out 
of any monies in the Treasury not otherwise appropriated, 
$8,500,000,000 for purposes of making payments to eligible health 
care providers for health care related expenses and lost revenues 
that are attributable to COVID–19. Amounts appropriated under 
the preceding sentence shall remain available until expended. 

‘‘(b) APPLICATION REQUIREMENT.—To be eligible for a payment 
under this section, an eligible health care provider shall submit 
to the Secretary an application in such form and manner as the 
Secretary shall prescribe. Such application shall contain the fol-
lowing: 

‘‘(1) A statement justifying the need of the provider for 
the payment, including documentation of the health care related 
expenses attributable to COVID–19 and lost revenues attrib-
utable to COVID–19. 

‘‘(2) The tax identification number of the provider. 
‘‘(3) Such assurances as the Secretary determines appro-

priate that the eligible health care provider will maintain and 
make available such documentation and submit such reports 
(at such time, in such form, and containing such information 
as the Secretary shall prescribe) as the Secretary determines 
is necessary to ensure compliance with any conditions imposed 
by the Secretary under this section. 

‘‘(4) Any other information determined appropriate by the 
Secretary. 
‘‘(c) LIMITATION.—Payments made to an eligible health care 

provider under this section may not be used to reimburse any 
expense or loss that— 

‘‘(1) has been reimbursed from another source; or 
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March 16, 2021 

VIA EMAIL & U.S. MAIL  
 
The Honorable Janet L. Yellen 
Secretary 
Department of the Treasury 
1500 Pennsylvania Avenue, N.W. 
Washington, D.C. 20220 
(202) 622-1100 
correspondence@treasury.gov  
 

Re: Treasury Action to Prevent Unconstitutional Restriction on State’s 
Fiscal Policy through American Rescue Plan Act of 2021  

 
Dear Secretary Yellen: 

The undersigned State Attorneys General request that the Department of the 
Treasury take immediate action to confirm that certain provisions of the American 
Rescue Plan Act (the “Act”) do not attempt to strip States of their core sovereign 
authority to enact and implement basic tax policy.  Those provisions, found in section 
9901 of the Act,1 forbid States from using COVID-19 relief funds to “directly or 
indirectly offset a reduction in … net tax revenue” resulting from state laws or 
regulations that reduce tax burdens—whether by cutting rates or by giving rebates, 
deductions, credits, “or otherwise[.]”2 This language could be read to deny States the 
ability to cut taxes in any manner whatsoever—even if they would have provided such 
tax relief with or without the prospect of COVID-19 relief funds.  Absent a more sensible 
interpretation from your department, this provision would amount to an unprecedented 
and unconstitutional intrusion on the separate sovereignty of the States through federal 
usurpation of essentially one half of the State’s fiscal ledgers (i.e., the revenue half).  
Indeed, such federal usurpation of state tax policy would represent the greatest attempted 
invasion of state sovereignty by Congress in the history of our Republic.  

                                                 
1 https://www.congress.gov/117/bills/hr1319/BILLS-117hr1319enr.pdf.  
2 Id. at pp. 1319-223. 
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Section 9901 of the American Rescue Plan Act, which amends sections 602 and 
603 of the Social Security Act, explains what States may and may not use COVID-19 
recovery funds for.  Most pertinent here, subsection 602(c)(2)(A) (the “Tax Cut 
Prohibition”) prohibits the States from “us[ing] the funds provided under this section … 
to either directly or indirectly offset a reduction in the net tax revenue of such State or 
territory resulting from a change in law, regulation, or administrative interpretation 
during the covered period that reduces any tax (by providing for a reduction in a rate, a 
rebate, a deduction, a credit, or otherwise) or delays the imposition of any tax or tax 
increase.”3  States must certify that they will use any COVID-19 relief funds provided 
under the Act “in compliance with subsection (c) of this section[,]” and if a State fails to 
comply, the Act requires the State to repay the funds in “an amount equal to the amount 
of funds used in violation of such subsection[.]”4 

The import of the Act’s prohibition against “offsetting” reductions in state tax 
revenue is unclear, but potentially breathtaking.  This provision might have been intended 
merely to prohibit States from expressly taking COVID-19 relief funds and rolling them 
directly into a tax cut of a similar amount.  But its prohibition on “indirectly” offsetting 
reductions in tax revenue, combined with the list of prohibited kinds of tax reductions 
(rate cuts, rebates, deductions, credits, or “otherwise”), could also be read to prohibit tax 
cuts or relief of any stripe, even if wholly unrelated to and independent of the availability 
of relief funds.  After all, money is fungible, and States must balance their budgets.  So, 
in a sense, any tax relief enacted by a state legislature after the State has received relief 
funds could be viewed as “using” those funds as an “offset” that allows the State to 
provide that tax relief. 

Several real and hypothetical examples of state tax policy sharpen this troubling 
point:   

 Arizona voters at the 2020 election voted for a large tax increase related to 
education that has nothing to do with COVID-19 and the Arizona Legislature 
may seek to provide an alternative tax structure for small businesses—again 
having nothing to do with COVID-19 or the federal funds.   

 Arizona is phasing out law-enforcement fees on vehicle registration renewals. 

                                                 
3 “Covered period” is defined in Section 602(g)(1) as the period that begins on March 3, 2021, and “ends 
on the last day of the fiscal year of such State … in which all funds received by the State … from a 
payment made under this section or a transfer made under section 603(c)(4) have been expended or 
returned to, or recovered by, the Secretary.” 
4 It further provides that “in the case of a violation of subsection (c)(2)(A), the amount the State … shall 
be required to repay shall be the lesser of—(1) the amount of the applicable reduction to net tax revenue 
attributable to such violation; and (2) the amount of funds received by such State … pursuant to a 
payment made under this section or a transfer made under section 603(c)(4).” 
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 During the current legislative session and prior to the passage of the Act, 
Georgia’s House of Representatives passed a bill, now under consideration by 
its Senate, that would extend a tax credit for families who adopt a child out of 
foster care.   

 Also during the current legislative session and prior to the passage of the Act, 
Georgia’s House of Representatives passed a bill that raises the standard 
deduction, which would provide Georgians with an estimated $140 million in 
state income tax relief that largely benefits those of lower to middle incomes.  

 The West Virginia Legislature is considering a bill to extend the Neighborhood 
Investment Tax Credit (a charitable program) and increase the annual tax credit 
cap from $3 million to $5 million.  These changes are projected to reduce West 
Virginia tax revenue by roughly $2 million per year in future years.   

 Another bill in West Virginia would expand a limited aircraft repair and 
maintenance sales tax exemption to all such activities.  This change will result 
in a small reduction in sales tax collections.  

 Alabama legislators are currently considering legislation that would allow tax 
exemptions for organizations that provide care for the sick and terminally 
ill, offer services for children who are victims of sexual or physical abuse, 
furnish new homes for victims of natural disasters, and respond to 
emergencies and provide life-saving, rescue, and first-aid services; tax 
deductions that would benefit people with special needs and enable citizens to 
purchase storm shelters to protect their families from tornadoes; and tax credits 
for hospitals and universities engaged in research and development beneficial 
to society.  

 The Indiana General Assembly is considering a tax credit for donations to 
public school foundations as well as a tax credit for donations to qualified 
foster care organizations.  It is also considering various sales tax exemptions 
for purchases such as public safety equipment.  

 Kansas is considering decoupling part of its income tax code from the federal 
tax code, to end a state-level income tax increase caused by pass-through 
changes from prior federal tax law revisions. 

 Kansas is considering giving property or income tax deferrals or credits to 
small businesses impacted by closure orders during the COVID-19 pandemic. 
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 Under bipartisan legislation proposed in Kentucky, homeowners in a proposed 
tax increment financing district meant to revitalize a predominantly minority 
area of Louisville hurt by decades of disinvestment would pay property taxes 
for the next three decades based on their property’s assessed value this year.  
And a housing developer would be able to defer 80% of its annual property 
taxes, up to $7.64 million, to offset construction costs. 

 Montana’s Legislature is considering a very slight income tax cut for most 
income earners. 

 Montana’s Legislature is also considering increasing its current education tax 
credit for families. 

 In Oklahoma, a bill has passed the House that would, among other things, 
restore the refundability of the state’s Earned Income Tax Credit. 

 Suppose a property decreases in value resulting in a decrease of legally 
assessed value, and the state keeps the assessed tax rate consistent—which 
results in a decrease in assessed tax amount. 

 Similarly, suppose a property increases in value, but the State decreases the 
assessed rate such that the amount of tax assessed remains unchanged.   

 Assume that projected state revenue is set to increase 10%, and a state 
legislature adopts measures such that the state’s revenue collection “only” 
increases 8%. 

Not one of these common changes to state tax policy has any real or direct 
connection to the State’s potential receipt of COVID-19 relief funds, yet each of them 
could be deemed a tax “rebate,” “deduction,” “credit,” or “otherwise” that could result in 
a “reduction in the net tax revenue” of the State.  Thus, each of these otherwise lawful 
enactments could be construed as violations of the Act’s prohibition on “offsetting” tax 
cuts. 

Put aside the gross federal overreach inherent in trying to take state tax policy 
hostage in this way.  If this expansive view of this provision were adopted, it would 
represent an unprecedented and unconstitutional infringement on the separate sovereignty 
of the States.  When Congress attaches conditions to a States’ receipt and use of federal 
funds, those conditions must (1) be placed “‘unambiguously[,]’” (2) relate to “‘the federal 
interest’” for which the spending program was established, (3) not violate other 
constitutional provisions, and (4) not contain a financial inducement “so coercive as to 
pass the point at which ‘pressure turns into compulsion.’”  See generally South Dakota v. 
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Dole, 483 U.S. 203, 207-208, 211 (1987); National Federation of Independent Business 
v. Sebelius, 567 U.S. 519 (2012).  Spending conditions imposed on States that do not 
meet these requirements are not “necessary and proper” for exercising Congress’ 
spending power and also infringe on powers “reserved to” the States. U.S. Const. Art. I, 
Section 8, Clause 18; U.S. Const. Amd. X.  The Act’s Tax Cut Prohibition violates these 
requirements. 

First, if the Tax Cut Prohibition were interpreted to place any limits on how States 
could enact tax relief not directly connected to the relief funds provided by the Act, it 
would impose a hopelessly ambiguous condition on federal funding.  The examples listed 
above make the point: how is a State to know, when accepting the relief funds, whether 
any of these kinds of commonplace and sensible tax relief measures are “indirectly” 
offset by COVID-19 relief funds? Is it enough that the funds help balance a state budget 
that also contains tax relief measures? What if the presence of relief funds in 2021’s 
budget effectively frees up funds to offer tax relief in 2022? Absent a clear and narrowing 
construction by Treasury regulation, States cannot possibly know the bargain they are 
striking in accepting the relief funds.  Yet the “legitimacy of Congress’ power to legislate 
under the spending power … rests on whether the State voluntarily and knowingly 
accepts the terms of the ‘contract.’”  Pennhurst State School and Hospital v. Halderman, 
451 U.S. 1, 17 (1981). 

Second, for similar reasons, a maximalist construction of the Tax Cut Prohibition 
would result in federal conditions that do not relate to the federal interest for which the 
spending program was established: relief from the economic harms caused by COVID-
19.  It is one thing to require that coronavirus-stimulus-related money be spent on 
coronavirus-related stimulus.  It is quite another, and beyond Congress’s Spending 
Power, to forbid States from providing tax relief of any kind, for any reason, merely to 
ensure that federal funds are spent for their intended purpose. 

Third, a broad construction of the Tax Cut Prohibition would violate separation of 
powers and fundamental democratic principles, and would effectively commandeer half 
of the State’s fiscal ledgers, compelling States to adopt the one-way revenue ratchet of 
the current Congress for the next three years.  For example, if citizens wish to lower their 
overall tax burden in the next two election cycles, they cannot elect a candidate for state 
office that could actually carry out such a policy.  Similarly, elected officials who wish to 
spend more public funds would now have a ready excuse for why state surpluses cannot 
be used to cut taxes: Congress forbids that, so we “have” to spend it instead.  Such a 
system would eliminate the democratic accountability that federalism serves to protect.  
See, e.g., New York v. United States, 505 U.S. 144, 169 (1992) (“Accountability is thus 
diminished when, due to federal coercion, elected state officials cannot regulate in 
accordance with the views of the local electorate[.]”).  The upshot is that, for purposes of 
setting tax policy, there would now be a single sovereign in the United States: Congress.  
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But fundamental to our Constitution is separate federal and state sovereigns, who can 
each set their own taxing policies based on their own independent legislatures. 

In addition, a governor could—by mere stroke of a pen—accept the stimulus funds 
and thereby bind both (1) the legislature of that state and (2) his or her successor as 
governor from cutting any tax or tax assessment.  Congress has no such power to intrude 
upon the democratic structures of the States, whose republican forms of government are 
guaranteed by Article IV.  Notably, the 117th Congress cannot even bind the 118th 
Congress from enacting legislation contrary to its legislation.  Yet a broad construction of 
the Tax Cut Prohibition would let the governors of the States in 2021 prohibit future state 
governors and legislatures from enacting revenue-reducing measures in 2024. 

Fourth, the expansive view of the Tax Cut Prohibition is unconstitutionally 
coercive.  No one could dispute that Congress cannot force States to pursue certain tax 
policies at the state level. Cf. Sebelius, 567 U.S. at 577 (plurality) (“‘[T]he Constitution 
has never been understood to confer upon Congress the ability to require the States to 
govern according to Congress’ instructions.’  Otherwise the two-government system 
established by the Framers would give way to a system that vests power in one central 
government, and individual liberty would suffer.” (quoting New York, 505 U.S. at162)).  
Congress may not micromanage a State’s fiscal policies in violation of anti-
commandeering principles nor coerce a State into forfeiting one of its core constitutional 
functions in exchange for a large check from the federal government.  Such “economic 
dragooning” of the States cannot withstand constitutional scrutiny.  Id. at 582. 

Yet the Act arguably compels that result.  The COVID-19 pandemic has wreaked 
economic havoc across much of the Nation, leaving many citizens in need of short-term 
financial support, and Congress determined that some of that support would flow through 
the States.  Although some States have weathered the crisis better than others, it is 
difficult to envision many, if any, turning down this support for their citizens.  For 
example, Arizona has an annual budget of around $12.4 billion from its general fund, and 
the moneys from the State Recovery Fund are anticipated to be $4.8 billion—40 percent 
of one year’s general fund budget.  As another example, West Virginia’s share represents 
over 25% of one year’s budget.  Many States put to the Hobson’s choice of taking this 
financial support or maintaining their sovereign independence to set their own tax policy 
will be hard pressed to decline the federal funds.   

Given the foregoing, we ask that you confirm that the American Rescue Plan Act 
does not prohibit States from generally providing tax relief through the kinds of measures 
listed and discussed above and other, similar measures, but at most precludes express use 
of the funds provided under the Act for direct tax cuts rather than for the purposes 
specified by the Act.  In the absence of such an assurance by March 23, we will take 
appropriate additional action to ensure that our States have the clarity and assurance 
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necessary to provide for our citizens’ welfare through enacting and implementing 
sensible tax policies, including tax relief.  We look forward to hearing from you 
promptly.  Please direct your response to joe.kanefield@azag.gov, and we will forward.5 

Sincerely, 

Mark Brnovich 
Attorney General of Arizona 
 
 
Steve Marshall 
Attorney General of 
Alabama 
 
 
Lawrence G. Wasden 
Attorney General of Idaho 
 
 
Daniel Cameron 
Attorney General of 
Kentucky  
 
 
Eric S. Schmitt 
Attorney General of 
Missouri 
 
 
Mike Hunter 
Attorney General of 
Oklahoma  
 
 
Ken Paxton 
Attorney General of Texas 

Christopher M. Carr 
Attorney General of Georgia 
 
 
Leslie Rutledge 
Attorney General of 
Arkansas 
 
 
Theodore E. Rokita 
Attorney General of Indiana 
 
 
Jeff Landry 
Attorney General of 
Louisiana 
 
 
Austin Knudsen 
Attorney General of 
Montana 
 
 
Alan Wilson 
Attorney General of South 
Carolina  
 
 
Sean D. Reyes 
Attorney General of Utah 

Patrick Morrisey 
Attorney General of West 
Virginia 
 
Ashley Moody 
Attorney General of Florida 
 
 
 
Derek Schmidt 
Attorney General of Kansas 
 
 
Lynn Fitch 
Attorney General of 
Mississippi 
 
 
Douglas J. Peterson 
Attorney General of 
Nebraska 
 
 
Jason R. Ravnsborg 
Attorney General of South 
Dakota 
 
 
Bridget Hill 
Attorney General of 
Wyoming 

 
 

                                                 
5 Please note this letter is not intended to be and is not in any way a waiver of any legal rights, claims, 
defenses, or immunities possessed by the States regarding this matter.   
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

)
                                                 , )

)
Plaintiff, )

)
v. ) Case No.

)
, )

)
       Defendant, )

)

ORIGINAL FILING FORM

THIS FORM MUST BE COMPLETED AND VERIFIED BY THE FILING PARTY
WHEN INITIATING A NEW CASE.

THIS SAME CAUSE, OR A SUBSTANTIALLY EQUIVALENT COMPLAINT, WAS

PREVIOUSLY FILED IN THIS COURT AS CASE NUMBER                                       

AND ASSIGNED TO THE HONORABLE JUDGE                                                         .

THIS CAUSE IS RELATED, BUT IS NOT SUBSTANTIALLY EQUIVALENT TO ANY 

PREVIOUSLY FILED COMPLAINT.  THE RELATED CASE NUMBER IS                                          AND 

THAT CASE WAS ASSIGNED TO THE HONORABLE                                               .  THIS CASE MAY, 

THEREFORE, BE OPENED AS AN ORIGINAL PROCEEDING.

NEITHER THIS SAME CAUSE, NOR A SUBSTANTIALLY EQUIVALENT

COMPLAINT, HAS BEEN PREVIOUSLY FILED IN THIS COURT, AND THEREFORE

MAY BE OPENED AS AN ORIGINAL PROCEEDING.

The undersigned affirms that the information provided above is true and correct.

Date:                                                                                                         
Signature of Filing Party
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UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)

Plaintiff

v. Civil Action No.

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)

Plaintiff

v. Civil Action No.

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)

Plaintiff

v. Civil Action No.

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)

Plaintiff

v. Civil Action No.

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)

Plaintiff

v. Civil Action No.

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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