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1

INTRODUCTION

2

Most of Defendants’ arguments are based on mistaken premises: i.e., that this case

3

involves highly individualized, discretionary determinations about deportation for which

4

the Interim Guidance offers only helpful guidance. Not so. The Interim Guidance

5

imposes new substantive criteria to govern virtually all cases. It does not merely guide

6

exercise of discretion, it effectively supplants it. That alone would require (1) notice and

7

opportunity to comment and (2) a reasoned explanation, neither of which were provided.

8

But there is more to the Interim Guidance that what appears on its face. Lurking

9

beneath the surface is Defendants’ actual implementation of it its innocuously presented

10

“priority categories.” In a midnight directive to subordinates, Acting ICE Director Tae

11

Johnson made clear that the purported “prioritization” that was being imposed, and

12

subsequently carried forward to the Interim Guidance is intended to be near-absolute:

13

“only those who meet the [Section B] priorities will be removed.” AR_AZ_00004699.

14

And that has borne out by the facts—a reduction in removals to only 55% of the already

15

reduced COVID-19 levels and similar reductions in book-ins and immigration detainers.

16

The Interim Guidance—as actually implemented—is thus not merely guiding

17

discretion in individualized cases. It effectively obliterates that discretion. In doing so, it

18

becomes plain that the Interim Guidance is de facto the sort of administrative rule that

19

courts review every day under the APA. Having created new substantive criteria that

20

confers new rights, the APA permits aggrieved parties to challenge both the procedures

21

used to promulgate the rule and its ultimate substance, including compliance with the

22

underlying statutes such as 8 U.S.C. § 1231. Moreover, the reviewability of Defendants’

23

actions is further confirmed by the Texas v. United States decisions, which correctly

24

rejected virtually identical arguments. Despite Defendants’ bravado in this Court, if they

25

truly believed that their reviewability arguments are as strong as they now contend, they

26

would have appealed the Texas preliminary injunction. They tellingly declined to.

27

The record further makes plain that Plaintiffs are indeed aggrieved and have amply

28

satisfied their burden of establishing their standing, both as a matter of Article III and

1
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1

under the prudential zone-of-interest test. In particular, Defendants’ actions directly

2

cause Plaintiff States to incur costs in imposing community-supervision sentences that

3

would not occur but for Defendants’ challenged actions (i.e., declining to remove aliens

4

with criminal convictions they previously would have removed). And Plaintiffs are

5

plainly within the relevant zone of interests here—as the Ninth Circuit has squarely held,

6

Congress eliminated discretion not to remove aliens with final orders of removal

7

specifically to alleviate burdens on the States. See e.g., Campos v. I.N.S., 62 F.3d 311,

8

314 (9th Cir. 1995). Thus, this Court should deny the Motion to Dismiss. 1
ARGUMENT

9
10

I.

Plaintiffs Have Established Standing

11

To establish Article III standing, the State must demonstrate (1) “an injury in

12

fact,” that is (2) “fairly traceable” to the defendant’s conduct and (3) “likely to be

13

redressed by a favorable” ruling. Spokeo v. Robins, 136 S. Ct. 1540, 1547 (2016). These

14

requirements are satisfied here.

15

A.

16

While Defendants contend (Dkt. 59 at 8) that Plaintiffs’ injuries are “wholly

17

speculative,” those injuries are both concrete and amply supported by record evidence.

18

And because at least one plaintiff (Arizona) has standing, this Court’s inquiry ends there.

19

See, e.g., Melendres v. Arpaio, 695 F.3d 990, 999 (9th Cir. 2012).

Plaintiffs have shown an injury-in-fact

20

As Defendants admit, this Court has previously assumed that States have standing

21

to challenge federal immigration policy that they contend is unlawful. See United States

22

v. Arizona, 2011 WL 13137062, at *2 (D. Ariz. Oct. 21, 2011). This is in accord with the

23

Supreme Court’s recognition that “Arizona bears many of the consequences of unlawful

24

immigration.” Arizona v. United States, 567 U.S. 387, 397 (2012). In Arizona there were

25

387,000 removals per year, see id.; now there will be fewer than 100,000 for the first time

26

in recent history. Dkt. 61 at 3. State “consequences” from illegal immigration are thus

27
28

Plaintiffs incorporate their factual and procedural background from their Motion for PI.
Dkt. 17 at 3-8; Dkt. 61 at 3-7.

1

2
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1

even clearer today under the Interim Guidance.

2

Defendants’ dramatic decreases in removals inflict injury directly upon Plaintiffs.

3

In particular, Arizona Department of Corrections, Rehabilitation, and Reentry

4

(“ADCRR”) has incurred direct injury as a result of Defendants’ actions: specifically,

5

ADCRR has been forced to place aliens with criminal convictions on community

6

supervision (akin to federal supervised release) who, but for the Interim Guidance, would

7

have been deported (obviating any need for community supervision). Dkt. 61 at 20-21.

8

Unsurprisingly, such community supervision is not free, and Plaintiffs supplied direct

9

evidence of the resulting costs. Dkt. 61-5 at 3. And the State will continue to have more

10

prisoners whose sentences are completed and should be picked up by ICE pursuant to

11

immigration detainers—over 6% of the AZ prison population has ICE detainers. 2 If just

12

a small fraction of this 6% of inmates continues to be released on community supervision

13

rather than be removed due to the ongoing effects of the Interim Guidance, Plaintiffs will

14

incur an increasing marginal cost in their community supervision operations. 3

15

Defendants’ own admissions in the administrative record makes clear that without

16

a “significant likelihood of [an alien’s] removal in the reasonably foreseeable future,”

17

release from ICE detention is required, see Dkt. 64 at 2 (citing Zadvydas v. Davis, 533

18

U.S. 678, 701 (2001); AR_AZ_00000018). Therefore, if ICE will not remove aliens who

19

have been released from ADCRR custody, they will necessarily have to be let into the

20

community, requiring ADCRR to place them on supervised release and monitor them,

21
22
23
24
25
26
27
28

ADCRR records indicate Arizona had 2434 inmates with ICE detainers at the end of
April 2021 and a total population in March 2021 of 36704. Dkt. 61-4 at AZMT0074647535; Arizona Department of Corrections, Two-Year Prison Population Trend Report
available at https://bit.ly/2QeLKaM.
3
There are currently 216 corrections staff members working Arizona’s community
supervision program with 5516 persons being supervised (roughly 25 individuals per
staff member). Dkt. 69 at 11 n. 1. Increasing the 216 staff members by 6%, representing
the percentage of current inmates with ICE detainers, would correspond to the need to
hire another 13 officers. In other words, Arizona would experience an increased
marginal cost corresponding to the need to hire one more community supervision staff
member if just 1% of the 2434 inmates currently on ICE detainers are instead released
into community supervision because ICE refuses to remove them under the Interim
Guidance. This 1% increase is a likely and real, expected marginal cost to the state under
the Interim Guidance.
2

3
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1

which requires expending $4,000/yr. Dkt. 61-5 at 3.

2

That Arizona budgets for such expenses does not prevent the resulting costs from

3

being cognizable injuries. The relevant question for standing purposes is only whether

4

the Defendants’ actions have imposed costs upon the States, not whether the States have

5

budgeted for such costs. Nor are budgeted amounts set in stone: For instance, the

6

governor’s budget master list for FY 2020 set a total funding estimate of $30.7 million

7

for community corrections, but the actual funding required for the program was $26.6

8

million, which allowed the government to decrease estimates for following years. Ex.

9

AA, AZMT 003662; AZMT006452. Thus, the fact that the costs of the Interim Guidance

10

are too recent for them to have impacted a state budget yet does not mean that budgetary

11

numbers are so inflexible as to not be affected by the additional costs it imposes.

12

Lifted detainers are not the only source of Plaintiffs’ injuries; the Interim

13

Guidance has caused a significant drop the in the number of detainers placed on inmates

14

in the first place: Under the Interim Guidance, the number of ICE immigration detainers

15

being issued nationally fell from ~10,000 per month through 2020 to 5,000 in February

16

2021 and less than 2,500 in March and April. Defs.’ Resp. and Obj. to Pls.’ Third Disc.

17

Req., Ex. BB at 5. For Arizona specifically, it fell from ~300 per month to under 100 per

18

month in February, March, and April 2021. Id. This means that in the wake of the

19

Interim Guidance, ICE has seriously decreased the number of detainers issued as to

20

people being taken into custody. With that number falling by about two-thirds, the

21

majority of previously removable aliens taken into custody may be incarcerated and

22

released without ever having had a detainer placed on them, making the future injury

23

harder to document on an individual basis, but no less real. And beyond this, Plaintiffs

24

experience costs of further incarceration of criminal aliens who are not removed and

25

subsequently commit additional crimes. See, Dkt. 38 at 18-19; Dkt. 61 at 20-21.

26

These costs are a much more direct injury than what was at issue in United States

27

v. Arizona, 2011 WL 13137062, where some of the claims were just a general increase in

28

immigration. In sum, what is alleged here is far more than enough to establish standing.
4
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1

See Texas v. United States, 787 F.3d 733, 744-45, 751 (5th Cir. 2015).

2

Additionally, Plaintiffs are required by federal law to include unauthorized aliens

3

in their Emergency Medicaid Programs, such that decreased removals leads inexorably to

4

increased costs on the Plaintiff States.

5

provides Medicaid coverage, limited to emergency medical conditions including

6

childbirth and labor, to undocumented immigrants. As an example, one Arizona hospital,

7

Yuma Regional Medical Center (“YRMC”), has provided care to at least 111 patients in

8

ICE custody, alone, in February, March, and April 2021. See Trenschel Decl., Ex. Z, at

9

internal Ex. A, AZMT008126. This does not include care provided to unlawful aliens

10

who are not in ICE custody, and YRMC has not completely tabulated its full April

11

numbers, so these statistics are likely under-inclusive. Id. at ¶4. In February and March

12

2021—i.e., immediately following the challenged actions—Arizona incurred the first and

13

fourth-highest amount of relevant charges of the past twelve months: $591,610 for

14

February alone—$152,014 higher than the next-highest month and dramatically

15

exceeding the $231,602 average for May 2020-January 2021. Id. at internal Ex. A.

16

See 42 C.F.R. § 440.255(c).

The program

On average over the past twelve months, YRMC experiences $861 in

17

unreimbursed costs of care for each patient it sees in this population.

18

Plaintiffs’ investigation regarding the full amount of applicable expenditures in its

19

Emergency Medicaid Program is ongoing.

Id. at ¶ 3.

20

The States are also injured through increased education costs. The Supreme Court

21

in Plyler v. Doe mandated that States provide public education to school-age

22

unauthorized aliens. 457 U.S. 202, 230 (1982). In FY 2019, Arizona spent an average of

23

$10,928 per pupil, $8,905 of which went to instruction and other operational costs.

24

Arizona Auditor General, Arizona School District Spending: Fiscal Year 2019 at 8

25

(March 2020), available at https://bit.ly/3h4xaO9. Similarly, Montana spent $11,666 per

26

student in the 2019-2020 school year. Montana Office of Public Instruction, 2019-20

27

State Report Card, available at https://bit.ly/3h1lkV3. These represent the direct costs to

28

Plaintiff States, which are and will continue to be realized, of continuing to provide
5
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1

educational services to removable individuals who are not removed due to the priorities

2

set out in the Interim Guidance.

3

B.

4

Defendants’ traceability and redressability arguments also fail.

Traceability and Redressability
As an initial

5

matter, those requirements are relaxed in cases asserting procedural rights such as this

6

case, where Plaintiffs are arguing Defendants’ actions were arbitrary and capricious and

7

failed to follow notice and comment under the APA. California v. Azar, 911 F.3d 558,

8

571 (9th Cir. 2018). Plaintiffs’ injury-in-fact is thus sufficient here.

9

Defendant’s contention that any injuries suffered by Plaintiffs are caused by the

10

“independent acts of third parties” (Dkt. 59 at 8) fails. See also, Dkt. 59 at 15, citing

11

Levine v. Vilsack, 587 F.3d 986, 992 (9th Cir. 2009). The Ninth Circuit has rejected this

12

argument in similar circumstances, holding that “an increased demand for aid supplied by

13

the state and local entities” sufficed. City and County of San Francisco v. USCIS, 981

14

F.3d 742, 754 (9th Cir. 2020). Similarly, the Ninth Circuit found plaintiffs had standing

15

where “the defendant’s behavior has frustrated its mission and caused it to divert

16

resources in response.” E. Bay Sanctuary Covenant v. Trump, 950 F.3d 1242, 1265 (9th

17

Cir. 2020). And here, the record satisfies Town of Chester, N.Y. v. Laroe Ests., Inc.,

18

demonstrating causation where the Interim Guidance has a coercive effect on Plaintiffs

19

because DHS is lifting ICE detainers for prisoners bring released who do not meet the

20

new priorities. 137 S. Ct. 1645, 1650 (2017). These criminal aliens, who were slated to

21

enter ICE custody and be removed, must instead be released on community supervision at

22

the State’s expense. This is also shown through the impact on mandatory spending on

23

education, incarceration, and medical care due to the dramatic decrease in removals,

24

leaving individuals to remain in and consume the aid and services of Plaintiff States.

25
26
27
28

4

Further, the contention that by expressly prioritizing non-citizens after November 1,
2020, the Interim Guidance does not incentivize new illegal immigration (Dkt. 59 at 14)
is an unsupported factual content that is inappropriate to resolve at the Rule 12 stage.
And, as Plaintiffs are not alleging a mere increase in population, the portion of Arpaio v.
Obama, 797 F.3d 11, 20 (D.C. Cir. 2015), on which Defendants base their contentions is
inapplicable here.

4

6
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1

These are all predictable results supported by the statistics cited above. 5

2

Defendants argue that the “increase in number of crimes committed by

3

noncitizens” are merely “independent decision[s]” not sufficiently traceable to the

4

Interim Guidance, but Plaintiffs are not referencing the general alien population as was at

5

issue in DACA and DAPA (indeed those populations by their own terms excluded aliens

6

who had committed certain crimes). Plaintiffs briefing details anticipated and highly

7

predictable injury from recidivism of aliens who have already been charged or convicted

8

of crimes, and the recidivism rate for that population is extremely high. Dkt. 61 at 20-21.

9

Ninety-two percent of interior arrests and by ICE are criminal aliens. Dkt. 61 at 21.

10

These injuries are ongoing and will increase the longer the Interim Guidance is in

11

effect, making them redressable by an order invalidating the Interim Guidance, allowing

12

ICE employees to return to normal operations. This “return to normal removal operations

13

as prior to the issuance of the January 20, 2021 memorandum” is stated twice in the

14

administrative record. AR_AZ_00004631; AR_AZ_00004711. The first is a message to

15

all ICE employees instructing them to “return to normal removal operations” following

16

the temporary restraining order issued by the Southern District of Texas.

17

AR_AZ_00004631.

18

extension of the Texas court’s TRO. AR_AZ_00004711. This provides strong factual

19

evidence of redressability because it establishes that DHS’s response to the Texas court’s

20

injunction was a “return to normal,” and with the 100-day pause memorandum both

The second is a February 10, 2021, message concerning the

21
22
23
24
25
26
27
28

Even if, as Defendants argue, Montana cannot assert parens patriae interests against the
federal government, only one Plaintiff needs to demonstrate standing for all Plaintiffs to
continue in the case. See Melendres, 695 F.3d at 999. Further, Montana and Arizona
may both still assert special solicitude injury to their sovereign and quasi-sovereign
interests, including “‘the power to create and enforce a legal code.’” Texas v. U.S., 809
F.3d 134, 153 (5th Cir. 2015) (quoting Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458
U.S. 592, 601 (1982)); See also, Wyoming ex rel. Crank v. United States, 539 F.3d 1236,
1241-42 (10th Cir. 2008) (acknowledging “the ‘special solicitude’ the Massachusetts
Court afforded to states” in determining “Wyoming has Article III standing” where the
federal government’s actions “interfere[] with Wyoming’s ability to enforce its legal
code.”) (quoting Massachusetts v. EPA, 549 U.S. 497, 520 (2007)).
5

7
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1

enjoined and expired, the Interim Guidance is what is preventing DHS from its “return to

2

normal removal operations.” This return to the previous level of removal operations

3

obtained via this Court declaring the Interim Guidance illegal and invalid is precisely the

4

relief Plaintiffs request.

5

C.

6

DHS’s failure to follow the MOUs supports these claims. Plaintiffs are not seeking

7

specific performance of the MOUs, and so the authority of the MOUs is not necessary to

8

Plaintiffs’ claims. Rather, Plaintiffs seek a declaration that the Interim Guidance is void,

9

and the MOUs serve as evidence establishing that DHS changed its removal policy, did

10

not follow proper procedure in doing so—including a failure to comply with either the

11

APA or the MOUs’ requirements to provide notice and an explanation of that change—

12

and recognized that such a change would cause Defendants irreparable harm. Dkt. 12 at

13

15. DHS’s non-compliance with the MOUs exposes its non-compliance with APA

14

requirements. Even if DHS could not bind itself to later specific performance claims via

15

the MOUs, these documents support Plaintiffs’ APA claims, highlighting policy change

16

and DHS’s failure to follow statutory procedures in adopting it.

17

II.

18
19
20
21
22
23
24
25
26
27
28

The MOU’s Separately Support Standing

Defendants’ Threshold Defenses Do Not Apply Here
A.

The Interim Guidance’s Establishment of Disfavored Removal
Categories Is Not Committed to Agency Discretion By Law

The Interim Guidance is reviewable. The APA establishes a “basic presumption
of judicial review,” Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2567 (2019), and
only “a very narrow exception” to that presumption when an action is “committed to
agency discretion by law.” Citizens to Pres. Overton Park v. Volpe, 401 U.S. 402, 410
(1971); 5 U.S.C. § 701(a)(2). And while an agency decision not to take enforcement
action is presumptively not subject to judicial review, Heckler v. Chaney, 470 U.S. 821,
824 (1985), that presumption is rebutted here both because “the substantive statute has
provided guidelines for the agency to follow in exercising its enforcement powers,” and
“the agency has ‘consciously and expressly adopted a general policy’ that is so extreme
as to amount to an abdication of its statutory responsibilities.” Id. at 832-33 & n.4.
8
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1

Most directly, 8 U.S.C. § 1231(a)(1)(A) provides guidelines sufficient to rebut the

2

presumption. See Dkt. 35 at 5 (discussing statutory history). The Texas Court found this

3

after extensive analysis when granting the preliminary injunction of Section C of the

4

Memorandum, which Defendants did not appeal. See Dkt. 12-1 at 96 (reproducing

5

Texas, 2021 WL 723856, at *38, which concluded “shall remove” in §1231 “means must

6

remove”). 6 And Ninth Circuit case law is in accord with this, holding that § 1231 means

7

what it says: there is no discretion not to remove aliens with final orders of removal. See

8

Lema v. I.N.S., 341 F.3d 853, 855 (9th Cir. 2003) (“Ordinarily, the INS must remove an

9

alien in its custody within ninety days from the issuance of a final removal order. See 8

10

U.S.C. § 1231(a)(1)(A)-(B).” (emphasis added)). 7 Given this case law, the Court can

11

easily dispose of Defendants’ unreviewable-discretion argument.

12

The second method for rebutting the presumption is also present here because the

13

Interim Guidance in the context of final orders of removal is “a general policy that is so

14

extreme as to amount to an abdication of [Defendants’] statutory responsibilities.”

15

Heckler, 470 U.S. at 833 n.4. The Ninth Circuit has recognized in the specific context of

16

the predecessor to § 1231 that if “the allegations asserted in the instant Complaint … rise

17

to a level that would indicate such an abdication,” the action is reviewable.

18

California v. United States, 104 F.3d 1086, 1094 (9th Cir. 1997). While that was not the

19

case in California, multiple courts have found such circumstances in other contexts

20

resulting in judicial reviewability. In WildEarth Guardians v. DOJ., this Court denied

See

21
22
23
24
25
26
27
28

Section 1231 is much more specific, particularly given the legislative history, than what
was at issue in Castle Rock v. Gonzales, 545 U.S. 748 (2005). The statute in that case
was talking about using every reasonable means to enforce a restraining order. Id. at 761.
That is a general command. Here, § 1231 uses “shall remove” to apply to a specific class
of aliens (those with final orders of removal) within a specific time period, 90 days. It is
one thing were the States arguing DHS should conduct removals beyond its actual
resources, but that is not the allegation here. Instead, the agency is adopting a policy that
will categorically exclude certain subgroups from the statute when it has excess resources
that it could be employing. Castle Rock is thus distinguishable.
7
Although the Ninth Circuit in the earlier case of California v. United States, 104 F.3d
1086, 1094 (9th Cir. 1997), found Heckler did bar California’s claim, it was addressing a
prior version of the statute and made no mention of the specific 90-day timeframe, which
Lema focused on when interpreting the statute to mean “must.”
6

9
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1

the Government’s motion to dismiss a complaint seeking review of the “McKittrick

2

policy,” which stated DOJ would “request a specific intent instruction requiring the

3

Government to prove beyond a reasonable doubt that the alleged shooter knew the

4

biological identity of the animal at the time of the shooing.” 181 F. Supp. 3d 651, 657

5

(D. Ariz. 2015), later judgment vacated on other grounds, 752 Fed. Appx 421 (9th Cir.

6

2018). The Court found that judicial review was applicable because this was “arguably

7

an abdication of DOJ’s duty under the ESA to ensure that it uses its authority in

8

furtherance of the purposes of ESA.” Id. at 667-68. Similarly, in American Academy of

9

Pediatrics v. FDA, the court found reviewable a challenge to the FDA’s express policy

10

that it would not enforce the Family Smoking Prevention and Tobacco Control Act's

11

premarket review provisions—a non-enforcement decision akin to the Interim Guidance

12

here. 379 F. Supp. 3d 461, 493 (D. Md. 2019). Finally, in Whitaker v. Clementon

13

Housing Authority, the court found reviewable a challenge to HUD’s decision not to

14

initiate an enforcement action as stated in letters that HUD had sent to the plaintiff. 788

15

F. Supp. 226, 231 (D.N.J. 1992).

16

Here, Plaintiffs allege that the Interim Guidance, particularly when considered in

17

light of the February 4 email from the Acting ICE Director that preceded it, is not mere

18

prioritization/allocation of scarce resources, but rather a substantive rule that imposes

19

substantive criteria: effectively creating only three categories of aliens for whom DHS

20

will even attempt to carry out removal under § 1231(a)(1), and that for all other aliens

21

with final orders of removal, removal is presumptively (and overwhelmingly) disfavored

22

notwithstanding § 1231’s unequivocal command. Amended Complaint, Dkt. 12 at ¶ 73.

23

This characterization is manifestly borne out by statistics, removals have plummeted

24

under the Interim Guidance. Ex. BB at 5.

25

Defendants’ main counter-argument on this point (Dkt. 59 at 17-18) is circular:

26

they ask the Court to assume—contrary to the allegations and evidence provided by

27

Plaintiffs —that the Interim Guidance merely sets enforcement priorities (and does not

28

otherwise affect overall removal operations), and then contend that if the Court agrees
10
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1

with them on the merits of this factual issue, the policy is not an abdication. But

2

Defendants’ cannot defeat jurisdiction by having the Court assume their interpretation of

3

the policy is correct on the merits. E.g., Parker v. District of Columbia, 478 F.3d 370,

4

377 (D.C. Cir. 2007).

5

Neither California nor United States v. Arizona, 2011 WL 13137062, at *9 (D.

6

Ariz. Oct. 21, 2011), precludes a challenge such as this one to an official policy creating

7

disfavored categories of removal contrary to an express statutory command. California

8

did not involve any specific policy, as the Ninth Circuit noted. 104 F.3d at 1094.

9

Similarly, in dismissing Count 3 of Arizona’s counterclaims in United States v. Arizona,

10

this Court was not confronted by an official policy. 2011 WL 13137062, at *9 (D. Ariz.

11

Oct. 21, 2011). 8

12

B.

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Congress Has Not Precluded Judicial Review Of DHS’s Illegal Policy
Issued In Violation Of The APA

Defendants fail to cite any statute that “preclude[s] judicial review” of Plaintiffs’
claims as States challenging the illegality and lack of procedure involved in Defendants’
issuance of the Interim Guidance. 5 U.S.C. § 701(a)(1). To the contrary, Defendants
attempt to stretch the language of INA provisions that pertain only to individuals’ claims
that are actually part of specific removal proceedings and subject to, for instance,
requirements of administrative exhaustion. Dkt. 59 at 20-22. Neither Congress nor any
court has granted DHS carte blanch immunity from judicial review. Instead, the INA is
properly read with the presumption “that Congress legislates with knowledge of our basic
rules of statutory construction, and given our well-settled presumption favoring
The other cases cited by defendants are clearly inapposite. Arizona Dream Act Coal. v.
Brewer, 855 F.3d 957, 967 (9th Cir. 2017), does not actually address un-reviewability
under the APA or even mention § 1231, but rather contains a background reference to
Heckler and Reno as part of its “3,000-word Equal Protection detour,” id. at 958
(Koznski, J, dissenting from denial of reh’g en banc). And Morales de Soto v. Lynch,
824 F.3d 822, 827 (9th Cir. 2016), similarly does not address the situation when a party is
challenging an official, concrete policy that the Plaintiff contends is an abdication of the
agency’s statutory enforcement policies, or even mention § 1231. Instead, it involved the
court declining to remand to an agency when the agency did not seek such remand
notwithstanding a change in its own policies. Id. at 826-27.

8

11
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1

interpretations of statutes that allow judicial review of administrative action.” McNary v.

2

Haitian Refugee Center, Inc., 498 U.S. 479, 496 (1991). Here, the Ninth Circuit has

3

adopted a narrow interpretation of the jurisdiction-limiting portions of the statutes on

4

which Defendants rely, for instance holding that “§ 1252(b)(9) has built-in limits ….

5

claims that are independent of or collateral to the removal process do not fall within the

6

scope of § 1252(b)(9).” J.E.F.M. v. Lynch, 837 F.3d 1026, 1032 (9th Cir. 2016).

7

J.E.F.M. explains that § 1252(b)(9) is more appropriately considered a “zipper

8

clause,” intended to “consolidate judicial review of immigration proceedings into one

9

action in the court of appeals” through a mandatory petition for review process. Id. at

10

1031, citing Reno v. Am.-Arab Anti-Discrimination Comm. (“AAADC”), 525 U.S. 471,

11

483 (1999) and INS v. St. Cyr, 533 U.S. 289, 313 & n. 37 (2001) (internal quotation

12

marks omitted). The statute thus excludes from the petition for review requirement “any

13

claim that does not arise from removal proceedings,” and the Ninth Circuit catalogues

14

20

some of its cases that demonstrate the narrow reading of “arising from” in this context:
For example, in Nadarajah v. Gonzales, we held that an
immigrant could challenge his five-year administrative
detention by filing a petition for a writ of habeas corpus in
district court, notwithstanding § 1252(b)(9). 443 F.3d at 107576….
Similarly, … in Signh v. Gonzales, we recognized that the
district court had jurisdiction over the petitioner’s ineffectiveassistance-of-counsel claim that arose after his attorney failed
to file a timely [petition for review]. 499 F.3d at 980.

21

J.E.F.M., 837 F.3d at 1032. But that jurisdiction-channeling provision is irrelevant here.

22

If these claims fall outside the ambit of § 1252(b)(9)’s jurisdiction limiting function, as

23

Plaintiffs’ claims do, then the provision does not bar review.

15
16
17
18
19

24

The Ninth Circuit similarly shows that § 1252(a)(5) has a limited scope, even in

25

the APA context, prohibiting claims “by an alien” that are “‘inextricably linked’ to the

26

order of removal” (“the” indicating that alien’s removal order). Id., quoting Martinez v.

27

Napolitano, 704 F.3d 620, 623 (9th Cir. 2012) (emphasis added). 9 Plaintiffs are not

28

9

Defendants cite two cases, AAADC and E. Bay Sanctuary Covenant v. Trump, out of
12
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1

aliens. They are not seeking review of any part of the removal proceeding process, nor

2

are their claims “inextricably linked” to any particular order of removal. Defendant’s

3

tortured reading of § 1252 is incorrect. Plaintiff’s claims are not an “action taken or

4

proceeding brought to remove an alien.” § 1252(b)(9). Rather, they are legal action

5

taken to require Defendants to follow the law when it issues new policy. That the

6

particular policy involved here happens to do with what DHS does after removal

7

proceedings are complete and final orders are ripe to be acted upon is irrelevant to its

8

reviewability and far removed from § 1252’s jurisdictional rules.

9

therefore, cannot bar the Court from exercising jurisdiction over Plaintiffs’ claims for the

10

Section 1252,

generally-favored “judicial review of administrative actions.” McNary, 498 U.S. at 496.

11

Section 1231(h), which on its face cannot apply to Plaintiffs’ arbitrary-and-

12

capricious or notice-and-comment claims, also does not bar review of their claim of

13

statutory violation.

14

application of § 1231(h)’s language against states or any party other than aliens subject to

15

removal.

16

(discussing § 1231(h) in a challenge by removable aliens to the length of their pre-

17

removal detention). The term “any party,” as used in § 1231(h), unambiguously refers to

18

aliens involved in removal proceedings.

19

irrelevant” because the States do “not bring any claims under that section.” See Chhoeun

20

v. Marin, No. SACV 17-01898-CJC, 2018 U.S. Dist. LEXIS 132363, at *17 n.3 (C.D.

21

Cal. Mar. 26, 2018). This conclusion that § 1231(h) applies only to aliens involved in

22

removal proceedings is confirmed by the statutory and legislative history of § 1231. See

23

Dkt. 38 at 7-8.

As with § 1252, Defendants cite no precedent showing the

See Dkt. 59 at 21, citing Zadvydas v. Davis, 533 U.S. 678, 687 (2001)

As a result, “[s]ection 1231(h)’s bar is

24
25
26
27
28

context for their language describing the relationship an action must have to a removal
proceeding in order to fall under the relevant § 1252 language. Dkt. 59 at 21. AAADC
applies § 1252 to bar a challenge to deportation brought by a group of individual aliens.
525 U.S. at 472-73. E. Bay Sanctuary Covenant allows an APA challenge to asylum
rules, which the court held are “collateral to the process of removal.” 950 F.3d at 1269.
Both thus comport with the distinctions described by the Ninth Circuit in J.E.F.M.
13
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

C.

The States Are Within The Relevant Zone Of Interests

The States are in the zone of interests “within the meaning of a relevant statute.” 5
U.S.C. § 702. Congress has provided a cause of action in the APA for persons seeking
redress against the federal government for violating other federal laws. See 5 U.S.C. §§
702, 706. The zone of interest test is not especially demanding, requiring only that the
States be “arguably” within what is protected or regulated by the statute. See Match-EBe-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 567 U.S. 209, 225 (2012).
The States easily satisfy this “lenient” standard for an APA claim. Sierra Club v. Trump,
929 F.3d 670, 703 n.26 (9th Cir. 2019).
For Plaintiffs’ contrary-to-law claim, Defendants misinterpret the phrase “any
party” in § 1231(h) as applying to all challenges by states to DHS policy. Not so. The
context of the statute makes clear that the term “party” refers only to a “party” to a
removal proceeding under § 1231.

See Lexmark, 572 U.S. at 128 (courts must

“determine the meaning of the congressional provision” in question when making a zone
of interest determination). As recognized by several circuits, § 1231(a)(1)(A) and its
prior corollary statutes, 8 U.S.C. § 1252(i) and 8 U.S.C. § 1252(c), were intended to
remove burdens on the State and local governments. See, e.g., Campos v. I.N.S., 62 F.3d
311, 314 (9th Cir. 1995); Prieto v. Gluch, 913 F.2d 1159, 1165 (6th Cir. 1990); Giddings
v. Chandler, 979 F.2d 1104, 1109 (5th Cir. 1992). This “[r]eflect[s] a concern that
‘aliens have been applying for and receiving public benefits from Federal, State, and
local governments at increasing rates[.]’” Id. (quoting 8 U.S.C. § 1601). Thus, because
Congress requires DHS to remove an individual alien for economic reasons related to
detainment, see Campos, 62 F.3d at 314, it intended to preclude aliens from filing a
freestanding lawsuits asserting a right to be removed and further burdening state
resources during the delay necessitated by such additional lawsuit.
Defendants mistakenly rely on dicta from the Tenth Circuit’s decision in
Hernandez-Avalos v. I.N.S., 50 F.3d 842 (10th Cir. 1995), which did not involve an APA
claim, id. at 845 n.8, and was decided prior to the Supreme Court’s decision in Gonzaga
Univ. v. Doe, 536 U.S. 273 (2002), which relaxed the zone-of-interest test. See id. at 283.
14
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1

Also, Arizona noted but did not decide the issue. See 2011 WL 13137062 at 11 n.8.

2

Campos is the more applicable case, and supports Plaintiffs’ position because it

3

concerned incarcerated aliens challenging deportation under § 1231’s predecessors. 62

4

F.3d at 314 (“Congress … clarif[ied] … that section 1252(i) does not create an obligation

5

on the part of the government toward individual incarcerated aliens and that such aliens

6

lack standing to sue for any relief under section 1252 because they are outside the ‘zone

7

of interests’ of the statute.”). As such, § 1231(h) only precludes claims by aliens.

8

Plaintiffs’ arbitrary-and-capricious and notice-and-comment claims do not arise

9

from § 1231 so Plaintiffs need not be within the zone of interests for that statute. These

10

claims are independently based upon the APA’s procedural protections. DHS’s policy

11

changed the existing removal process without consulting Plaintiffs, providing a reasoned

12

explanation for the change, considering lesser alternatives, considering important aspects

13

of the problem, or engaging in formal rulemaking. See Dkt. 64 at 5-13. The interests

14

Plaintiffs seek to protect are within the zone of interests of § 1231, see Campos, 62 F.3d

15

at 314, but also the INA generally. See Texas v. United States, 809 F.3d 134, 163 (5th

16

Cir. 2015) (quoting Arizona v. United States, 567 U.S. 387, 397 (2012) (“The

17

pervasiveness of federal regulation does not diminish the importance of immigration

18

policy to the States,” which “bear[] many of the consequences of unlawful

19

immigration.”). Plaintiffs are well within the zone of interest for all claims.

20

D.

21

The interim guidance is “final agency action.” 5 U.S.C. § 704. The interim

22

guidance is final because it is in effect. Defendants cannot evade APA review by

23

attaching misnomers such as “structure” to their new policy. See Dkt. 59 at 16. As

24

discussed previously, the interim guidance was a significant change in policy that has

25

plummeted removals to historic lows since February.

26

AR_AZ_004670, AR_AZ_00004673 (chart)). The possibility that DHS may supersede it

27

with another final agency action down the line does not insulate it from review. See

28

Sackett v. EPA, 566 U.S. 120, 127 (2012).

The Interim Guidance Is A Final Agency Action

15

See Dkt. 64 at 2-3 (citing
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1

Defendants incorrectly claim that the interim guidance merely “shift[s] agency

2

priorities,” Dkt. 59 at 16, and therefore does not affect any legal rights or benefits. Even

3

if the interim guidance confers some discretion on its face, the record show that it

4

effectively abdicates DHS’s statutory obligation to remove aliens within 90 days. See

5

Lema v. INS, 341 F.3d 853, 855 (9th Cir. 2003); AR_AZ_00004673. It also reverses the

6

statutory presumption in favor of removal and forces ICE to seek approval from high-

7

level officials to carry out its most routine statutory functions. See Lema, 341 F.3d at

8

855. DHS’s abdication of its statutory duty also has significant legal consequences for

9

those with final orders of removal who are detained. See Zadvydas, 533 U.S. at 683-84;

10

id. at 701 (discussing 8 U.S.C. § 1231(a)(6)). Additionally, as discussed in section II(c),

11

supra, the interim guidance also affects the obligations of the States. See, e.g., Campos,

12

62 F.3d at 314; Prieto, 913 F.2d at 1165; 8 U.S.C. § 1231(i).

13

III.

14
15

The Court Has Jurisdiction to Consider the APA Claims, And Consider
Defendants’ Admissions in the MOUs As Part of Adjudicating those APA
Claims
Plaintiffs’ MOU claims do not implicate sovereign immunity because Plaintiffs do

16

not seek specific performance of the MOUs and are not alleging a breach of contract

17

triggering the Tucker Act or Little Tucker Act. See Dkt. 64 at 13-14. Plaintiffs merely

18

seek a negative injunction in line with the normal remedies for unlawful agency action

19

under the APA. See 5 U.S.C. § 706. The MOUs establish that DHS changed its removal

20

policy and did not follow proper procedure in doing so. The consultation provisions are

21

analogous to the APA’s notice-and-comment and reasoned-decisionmaking requirements.

22

They also served as notice to and recognition by the agency that any change in

23

immigration policy would cause irreparable harm to Plaintiffs. The MOUs do not bind

24

the agency to any particular policy options, but rather to engaging in consultation prior to

25

a change in policy. See Morton v. Ruiz, 415 U.S. 199, 235 (1974) (requiring an agency

26

“to follow [its] own procedures . . . . even where the internal procedures are possibly

27

more rigorous than otherwise would be required”); Oglala Sioux Tribe of Indians v.

28

Andrus, 603 F.2d 707, 717 (8th Cir. 1979) (“Failure of the [agency] to make any real
16
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1

attempt to comply with its own policy of consultation ... violates those general principles

2

which govern administrative decisionmaking.”).

3

IV.

4

The Court Should Not Dismiss Any Part of This Case As Moot.
Plaintiffs are no longer challenging the January 20 Memorandum itself but rather

5

the Interim Guidance that was issued pursuant to that Memorandum and improperly

6

expanded to cover Removals. To the extent that the Interim Guidance, which is still in

7

effect, relies in any way on the January 20 Memorandum, which it expressly does, then it

8

is still part of a live case or controversy—as illustrated by today’s filings. See Dkt. 69 at

9

3 (acknowledging “[t]he ICE Memo Catalogs the three presumed priority groups

10

identified in the DHS Memo, and clarifies and expands on those categories.”); id. at 14

11

(relying on the DHS Memo as the basis why the Interim Guidance is not arbitrary and

12

capricious).

13

Memorandum and Interim Guidance as a pair, which is factually accurate if the

14

allegations in the complaint are taken as true, because the application of the Interim

15

Guidance to removals carried forward “priorities” stemming from the Memorandum.

Each of the Amended Complaint’s counts challenge the January 20

16

Indeed, Section B of the January 20 Memorandum says that the “interim

17

enforcement priorities shall go into effect on February 1, 2021 and remain in effect until

18

superseded by revised priorities developed in connection with the review directed in

19

section A.” That review has not yet completed. It would therefore be premature and

20

contrary to common sense to declare the Memorandum moot when the Interim guidance

21

is still in effect and being litigated, partially on the basis that it stems from the

22

Memorandum.

23
24
25
26
27
28

V.

Plaintiffs Should Be Granted Leave to Amend If The Court Grants Dismissal
Finally, if the Court does grant any part of Defendants’ motion to dismiss, such

dismissal should be with leave to amend.
CONCLUSION
For the foregoing reasons, Defendants’ Motion to Dismiss should be denied. If it
is granted, Plaintiffs should be given leave to amend.

17
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RESPECTFULLY SUBMITTED this 13th day of May, 2021.
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Program Summary
COMMUNITY CORRECTIONS
Karen Hellman, Division Director
Phone: (602) 542‐5155
A.R.S. § 41‐1604
Mission:
To provide effective community supervision of offenders, facilitate their successful transition from prison to the community, and return
offenders to prison when necessary to protect the public.
Description:
This program is charged with supervising offenders on community supervision and identifying and returning to prison offenders who
violate conditions of supervision and represent a serious threat to public safety. The program refers to law enforcement and prosecutorial
agencies sex offenders subject to registration, community notification, and sexually violent person laws; coordinates sex offender
registration prior to release; assists in the apprehension, extradition and transportation of fugitives; completes due process on all offenders
returned to custody; represents the Department at revocation hearings conducted by the Board of Executive Clemency; conducts
administrative hearings; provides criminal history information to authorized criminal justice agencies; manages the implementation of the
Interstate Compact for the Supervision of Adult Inmates and Offenders (releasees on community supervision); collaborates with state and
community agencies; and interacts with individual victims and victim associations. This program also operates Reentry Centers in the
community to assist offenders in successful completion of community supervision by offering programming, intermediate sanctions, and
temporary housing for offenders released to homelessness; this program contributes to public safety and community well‐being,
particularly related to housing for homeless sex offenders.
Funding:

FY 2018 Actual

FY 2019 Estimate

FY 2020 Estimate

General Funds
Other Appropriated Funds
Other Non Appropriated Funds

17,150.3
2,532.3
6,105.7

16,878.6
2,705.6
10,548.4

16,878.6
3,305.6
10,548.4

Total Funding

25,788.3

30,132.6

30,732.6

FTE Positions

185.0

185.0

185.0

 Goal 1

To promote successful completion of community supervision
FY 2017
FY 2018
Performance Measures
Actual
Estimate

Community supervision successes (average
percent per month)
Re‐incarcerated due to technical violations
(average per month)

FY 2018
Actual

FY 2019
Estimate

FY 2020
Estimate

70.6

80.0

67.7

80.0

80.0

269

250

255

225

215

Explanation: Used median rather than mean to adjust for wide range of 220 to 325 per month

Department of Corrections

Dollars are listed in thousands,
as requested by agencies.

Go to Table of Contents

198
AZMT003662
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STATE OF ARIZONA
MASTER LIST OF STATE GOVERNMENT PROGRAMS
STATE AGENCIES’ FIVE YEAR STRATEGIC PLANS
AND

CABINET AGENCIES’ STRATEGIC PLAN SUMMARIES

Douglas A. Ducey
GOVERNOR

NOVEMBER 2020
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Funding:

FY 2020 Actual

FY 2021 Estimate

FY 2022 Estimate

General Fund
Other Appropriated Funds
Other Non Appropriated Funds

133,776.0
6,362.4
13,788.7

152,270.4
6,373.0
26,451.9

173,491.9
6,473.0
7,145.0

Total Funding

153,927.1

185,095.3

187,109.9

FTE Positions

735.5

735.5

735.5

 Goal 1

To provide leadership and direction in the management of inmate population growth and the allocation of physical and fiscal
resources.
FY 2019
FY 2020
FY 2020
FY 2021
FY 2022
Performance Measures
Actual
Estimate
Actual
Estimate
Estimate

Average daily inmate population
Average daily rated bed surplus or (deficit)

42,074
(3,338)

42,475
(3,603)

42,105
(3,133)

39,339
(948)

39,339
(1,239)

Program Summary
COMMUNITY CORRECTIONS
Karen Hellman, Assistant Director
Phone: (602) 542‐5155
A.R.S. § 41‐1604
Mission:
To provide effective community supervision of offenders, facilitate their successful transition from prison to the community, and return
offenders to prison when necessary to protect the public.
Description:
This program is charged with supervising offenders on community supervision and identifying and returning to prison offenders who
violate conditions of supervision and represent a serious threat to public safety. The program refers to law enforcement and prosecutorial
agencies sex offenders subject to registration, community notification, and sexually violent person laws; coordinates sex offender
registration prior to release; assists in the apprehension, extradition and transportation of fugitives; completes due process on all offenders
returned to custody; represents the Department at revocation hearings conducted by the Board of Executive Clemency; conducts
administrative hearings; provides criminal history information to authorized criminal justice agencies; manages the implementation of the
Interstate Compact for the Supervision of Adult Inmates and Offenders (releasees on community supervision); collaborates with state and
community agencies; and interacts with individual victims and victim associations. This program also operates Reentry Centers in the
community to assist offenders in successful completion of community supervision by offering programming, intermediate sanctions, and
temporary housing for offenders released to homelessness; this program contributes to public safety and community well‐being,
particularly related to housing for homeless sex offenders.
Funding:

FY 2020 Actual

FY 2021 Estimate

FY 2022 Estimate

General Fund
Other Appropriated Funds
Other Non Appropriated Funds

13,974.0
710.8
11,885.3

19,069.0
2,705.6
6,308.8

20,437.8
2,691.8
6,308.8

Total Funding

26,570.0

28,083.4

29,438.4

FTE Positions

177.0

177.0

177.0

 Goal 1

To promote successful completion of community supervision
FY 2019
FY 2020
Performance Measures
Actual
Estimate

Re‐incarcerated due to technical violations
(average per month)

Department of Corrections

248

225

FY 2020
Actual
209

Dollars are listed in thousands,
as requested by agencies.

FY 2021
Estimate

FY 2022
Estimate

200

200

AZMT006452
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
______________________________________

)
)
)
)
Plaintiffs,
v.
)
)
Department of Homeland Security, et al.
)
)
)
Defendants.
____________________________ ____ ____ )

State of Arizona, et al.,

No. 2:21-cv-00186-SRB

DEFENDANTS’ OBJECTIONS AND RESPONSES
TO PLAINTIFFS’ THIRD SET OF INTERROGATORIES AND SECOND SET
OF REQUESTS FOR PRODUCTION TO ALL DEFENDANTS

-1-

Case 2:21-cv-00186-SRB Document 70-1 Filed 05/13/21 Page 8 of 17

Pursuant to Rules 26, 33, and 34 of the Federal Rules of Civil Procedure, and pursuant
to the Court’s April 13, 2021 Order, ECF No. 46, the United States of America; the U.S.
Department of Homeland Security (DHS); Alejandro N. Mayorkas, Secretary of Homeland
Security, in his official capacity; Troy Miller, Acting Commissioner of U.S. Customs and
Border Protection (CBP), in his official capacity; Tae Johnson, Acting Director of U.S.
Immigration and Customs Enforcement (ICE), in his official capacity; and Tracy Renaud,
Acting Director of U.S. Citizenship and Immigration Services (USCIS), in her official capacity,
hereby submit the following objections and responses to Plaintiffs’ Third Set of
Interrogatories and Second Set of Requests for Production to All Defendants (Plaintiffs’ Third
Discovery Requests).
OBJECTIONS TO DEFINITIONS
1.

Defendants object to Plaintiffs’ Definition No. 2 to the extent that it defines

“document” to include “all drafts or copies of a document or electronically stored
information,” as such a definition is inherently overbroad and unduly burdensome. To the
extent that Plaintiffs seek either drafts or information contained within drafts, that information
is highly likely to be subject to withholding as protected by one or more governmental
privileges, including the deliberative process privilege. Searching for, reviewing, redacting
and/or producing a privilege log for all such records would be unduly burdensome and
disproportionate to the needs of the case. Moreover, to the extent Plaintiffs seek “all . . .
copies” of a document or electronically stored information, the definition is unduly
burdensome in that it would require Defendants to search for redundant documents without
regard to whether those documents contain any distinct information. Accordingly, unless
otherwise noted, Defendants will not produce “all . . . copies” and will not include draft
documents.
2.

Defendants object to Plaintiffs’ Definition No. 10 to the extent the term “you”

is defined as including “the United States Department of Justice,” as such a definition is
inherently overbroad and unduly burdensome and seeks records outside the control of the
-2-

Case 2:21-cv-00186-SRB Document 70-1 Filed 05/13/21 Page 9 of 17

entities responsible for the policy relevant to this litigation. Moreover, any information held
by the Department of Justice in relation to this matter is likely to be subject to withholding as
attorney-client privileged or work product information. Requiring Defendants to search
Department of Justice records and generate a privilege log would create an undue burden and
would be disproportionate to the needs of the case, particularly given that Plaintiffs are
challenging a policy issued by ICE. Accordingly, unless otherwise noted, these responses are
limited to knowledge or documents within the possession, custody, or control of ICE, and no
other components or offices within DHS.
OBJECTIONS TO GENERAL INSTRUCTIONS
1.

Defendants object to the General Instruction insofar as it purports to

incorporate by reference Federal Rule of Civil Procedure 36, which relates to Requests for
Admission and therefore has no application to Plaintiffs’ Third Discovery Requests.
2.

Defendants also object to the General Instructions to the extent they impose

additional obligations and requirements on Defendants beyond those required or permitted
by the Federal Rules of Civil Procedure 33 and 34.
OBJECTIONS TO INSTRUCTIONS FOR INTERROGATORIES
1.

Defendants object to Instruction No. 4 insofar as it purports to require

Defendants to seek and obtain information outside the possession, custody, or control of any
party.
OBJECTIONS TO INSTRUCTIONS FOR REQUESTS FOR PRODUCTION
1.

Defendants object to Instruction No. 2 insofar as producing electronically

stored data from ICE’s proprietary databases in native format with metadata intact is
impractical and infeasible under the expedited timelines applicable to this case. Producing
documents in such form is unduly burdensome and disproportionate to the needs of the case.
Defendants will produce documents in .pdf format.

-3-

Case 2:21-cv-00186-SRB Document 70-1 Filed 05/13/21 Page 10 of 17

GENERAL OBJECTIONS
1.

Defendants object to Plaintiffs’ Third Discovery Requests on the grounds that

they greatly exceed the scope of permissible discovery in APA cases. The Court’s review under
the APA is limited to a determination of whether the Interim Guidance is “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. §
706(2). Judicial review under this standard is limited to the administrative record that was
before the decision-making agency and may not include a new record constructed by the
reviewing court. Camp v. Pitts, 411 U.S. 138, 143 (1973). Indeed, “[i]f the record before the
agency does not support the agency action, if the agency has not considered all the relevant
factors, or if the reviewing court simply cannot evaluate the challenged agency action on the
basis of the record before it, the proper course, except in rare circumstances, is to remand to
the agency for additional investigation or explanation. Florida Power & Light Co. v. Lorion, 470
U.S. 729, 744 (1985). Accordingly, any discovery sought concerning Plaintiffs’ APA claims is
inappropriate.
2.

The Court authorized limited discovery only as to the issues of standing and

irreparable harm. Defendants will not produce information that is outside the scope of those
topics.
3.

Defendants object to each and every request to the extent that it is deemed to

require disclosure of matters subject to the attorney-client privilege, the attorney work product
doctrine, or any other applicable privileges, including the deliberative process privilege and the
presidential communications privilege. Defendants will not provide privileged information in
response to Plaintiffs’ Third Discovery Requests.
4.

Defendants incorporate by reference every general objection set forth above

into each specific response set forth below. A specific response may repeat a general objection
for emphasis or some other reason. The failure to include any general objection in any specific
response does not waive any general objection to that request. Moreover, Defendants do not
waive their right to amend their responses.
-4-

Case 2:21-cv-00186-SRB Document 70-1 Filed 05/13/21 Page 11 of 17

OBJECTIONS AND RESPONSES TO INTERROGATORIES
Interrogatory No. 5: IDENTIFY by month the total number of ICE immigration detainers
issued for NONCITIZENS in custody of federal, state, and local law enforcement agencies,
jails, and prisons for the time period of January 1, 2020 to present.
Objections: Defendants object to Interrogatory No. 5 to the extent it seeks information that
is not relevant to any alleged irreparable harm incurred by the states of Arizona and Montana.
Defendants further object because the information related to the number of detainers issued
is not relevant to the legal claims in this case, which concerns only execution of final orders
of removal. Defendants also object to Interrogatory No. 5 to the extent that generating the
information necessary to respond to the interrogatory as drafted is unduly burdensome and
disproportionate to the needs of the case. Due to the nature of ICE’s record systems,
significant lead time is necessary to collect and process relevant data, and collecting data on an
ongoing basis is unduly burdensome and disproportionate to the needs of the case. Based on
the information readily available to ICE, Defendants will provide the total number of
immigration detainers issued by ICE, by month, from January 1, 2020 to May 1, 2021.
Response: Subject to and without waiving the foregoing objections, the following data
represents the total number of ICE immigration detainers, by month, issued for
NONCITIZENS in custody of federal, state, and local law enforcement agencies, jails, and
prisons for the time period of January 1, 2020 to May 1, 2021, for the United States, and
more narrowly for the states of Arizona and Montana, respectively:
ERO Detainers FY2020 - FY2021 YTD (Filtered to 1/1/2020 - 5/1/2021)
Fiscal Year
1-Oct
2-Nov
3-Dec
4-Jan
5-Feb
6-Mar
2020
11,749
10,349
9,777
2021
11,433
10,173
9,525
9,570
5,023
2,233

10-Jul
9,631

11-Aug
11,185

12-Sep Total
10,853 89,574
50,304

ERO Detainers FY2020 - FY2021 YTD (Filtered to 1/1/2020 - 5/1/2021) Issued to Detainer Facilities in Arizona
Fiscal Year
1-Oct
2-Nov
3-Dec
4-Jan
5-Feb
6-Mar
7-Apr
8-May
9-Jun
10-Jul
2020
429
478
384
280
302
225
253
2021
298
305
291
225
86
63
91
-

11-Aug
341

12-Sep Total
3,013
321
1,359

ERO Detainers FY2020 - FY2021 YTD (Filtered to 1/1/2020 - 5/1/2021) Issued to Detainer Facilities in Montana
Fiscal Year
1-Oct
2-Nov
3-Dec
4-Jan
5-Feb
6-Mar
7-Apr
8-May
9-Jun
10-Jul
2020
4
3
1
3
7
9
4
2021
8
1
2
3
1
-

11-Aug
6

12-Sep Total
40
3
15
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7,279
2,323

8-May
9,840
24

9-Jun
8,911
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OBJECTIONS AND RESPONSES TO REQUESTS FOR PRODUCTION
Request for Production No. 4: Provide copies of ALL underlying reports and data used to
provide the responses to Interrogatories 1-5 that seek numerical data and statistics.
Objections: Defendants object insofar as “underlying reports and data” is vague and
ambiguous. Defendants understand this term to refer to summary data and not to raw data
for each individual enforcement action. To the extent that this request seeks the underlying
raw data for each enforcement action, the request is unduly burdensome and disproportionate
to the needs of the case. The underlying raw data related to individual enforcement actions
comprises many millions of data, including information that is subject to law enforcement
privilege, deliberative process privilege, attorney-client privilege, or other governmental
privilege. Given the burden of collecting all of this raw data, converting it to a producible
form, reviewing it for privilege, producing it, and generating a privilege log, such a request
would be unduly burdensome and vastly disproportionate to the needs of the case. Defendants
further object to the extent that such a request would seek information that is protected by
the deliberative process privilege, the attorney-client privilege, law enforcement privilege, or
other governmental privilege.
Response: Subject to and without waiving the foregoing objection, Defendants do not
possess any documents responsive to this request in their possession, custody or control
beyond the information provided in response to Interrogatories 2 and 5, the only
interrogatories that seek numerical data and statistics. Due to the manner in which DHS
collates data, there are no specific reports or data subsets used to provide responses to
Interrogatories 2 or 5. Rather the particular data sought was specifically queried, from DHS’s
comprehensive and proprietary database.
Request for Production No. 5:

Provide copies of ALL DOCUMENTS, including

communications from, to or copying the Acting ICE Director, regarding the possible removal
flight is mentioned in the administrative record at AR_AZ00004703.
-6-
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Objections: Defendants object to Request for Production No. 5 in its entirety and will not
respond. Defendants object that the phrase “the possible removal flight is [sic] mentioned in
the administrative record at AR_AZ00004703” is vague and ambiguous. Defendants
understand this to refer to a removal flight scheduled to depart the United States for a location
in Africa between February 1, 2021 and February 6, 2021. The scope of discovery is limited
by the Court to the topics of irreparable harm and standing related to the Interim Guidance.
The relevant time period predates the February 18, 2021 Interim Guidance that is the subject
of discovery in this litigation. Any information related to such a flight is therefore not relevant
to any injury or harm to Plaintiffs caused by the Interim Guidance because an effect cannot
precede its cause. Defendants further object to Request for Production No. 5 to the extent
that it seeks information that is protected by the deliberative process privilege, the attorneyclient privilege, law enforcement privilege, or other governmental privilege.

As to the interrogatories, see Attachment A.
As to the objections:
Dated: May 12, 2021

Respectfully submitted,
BRIAN M. BOYNTON
Acting Assistant Attorney General
BRIGHAM J. BOWEN
Assistant Branch Director
Federal Programs Branch
/s/Michael F. Knapp
MICHAEL F. KNAPP
CA Bar No. 314104
Trial Attorney
ADAM KIRSCHNER
IL Bar No. 6286601
Senior Trial Counsel
BRIAN C. ROSEN-SHAUD
ME Bar No. 006018
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KUNTAL CHOLERA
DC Bar No. 1031523
Trial Attorneys
U.S. Department of Justice
Civil Division, Federal Programs Branch
1100 L Street, NW Room 12008
Washington, D.C. 20530
(202) 514-2071 (telephone)
(202) 616-8470 (facsimile)
Email: Michael.F.Knapp@usdoj.gov
Adam.Kirschner@usdoj.gov
Brian.C.Rosen-Shaud@usdoj.gov
Kuntal.Cholera@usdoj.gov
EREZ REUVENI
CA Bar No. 264124
Assistant Director
U.S. Department of Justice
Civil Division, Office of Immigration Litigation
P.O. Box 868, Ben Franklin Station
Washington, D.C. 20044
202-307-4293 (telephone)
Email: Erez.R.Reuveni@usdoj.gov
Counsel for Defendants
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ATTACHMENT A
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CERTIFICATE OF SERVICE
I hereby certify that the foregoing Defendants’ Objections and Responses to Plaintiffs’
Discovery Requests was served on counsel for Plaintiff via email on May 12, 2021.
/s/ Michael F. Knapp
MICHAEL F. KNAPP
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