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INTRODUCTION
The latest attempt to defend the Public Charge Rule comes far too late. Plaintiffs Cook
County, Illinois, and Illinois Coalition for Immigrant & Refugee Rights (“ICIRR”) (collectively,
“Plaintiffs”) filed suit more than a year and a half ago, in November 2019. President-Elect Biden
announced his intention to reverse the Public Charge Rule (“the Rule” or “Vacated Rule”) well in
advance of his election in November 2020 and inauguration in January 2021. By February 3, 2021,
Defendant Department of Homeland Security (“DHS”) stated publicly that it was reevaluating its
approach to this case and to the Seventh Circuit appeal of this Court’s final judgment order. The
proposed intervenors even concede (as they must) that they “have been aware of their interests in
the Rule for some time.” Dkt. 257 at 5. Nevertheless, Texas and the thirteen additional states (the
“Intervenor States”) declined to act in this case until March 11, 2021, at which point they
improperly moved to intervene in the Seventh Circuit after it had issued the mandate pursuant to
Seventh Circuit Rule 41. Now, still months later, the Intervenor States ask this Court to resurrect
the case before this Court in which: (1) the parties stipulated to an agreed dismissal; (2) Plaintiff
ICIRR agreed to dismiss, with prejudice, its equal protection claim in reliance on Defendants’
decision to dismiss their appeal; and (3) Defendants have indicated that they will engage in new
rulemaking related to the public charge provision within the year.
Under these circumstances, the Intervenor States’ motion for intervention must fail. As an
initial matter, the Intervenor States decline even to discuss, much less establish, the threshold
Article III standing requirement as mandated by the Seventh Circuit. See, e.g., Flying J, Inc. v.
Van Hollen, 578 F.3d 569, 571, 573 (7th Cir. 2011) (explaining that Article III standing is required
for both intervention as of right and permissive intervention). And, most critically, the Intervenor
States’ motion is untimely given their delay and the resulting prejudice to the original parties. For

1
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these reasons, and for several additional reasons discussed below, the Intervenor States cannot
satisfy the requisite factors under Rule 24(a)(2) or Rule 24(b)(1)(B) for intervention.
With respect to the Intervenor States’ Rule 60(b) motion, relief is available only to “a party
or its legal representative.” Fed. R. Civ. P. 60(b); see also Adelson v. Ocwen Fin. Corp., 621 F.
App’x 348, 351 (7th Cir. 2015) (“By its own terms Rule 60(b) applies only to parties and their
legal representatives.”). Because the Intervenor States are not parties, and for the further reasons
discussed infra—including that the Seventh Circuit already has held, consistent with the Second
and Ninth Circuits, that the Rule is invalid—they should not be permitted to reopen and relitigate
this dismissed case.
ARGUMENT
I.

The Motion to Intervene Should Be Denied.
A. The Intervenor States’ Generalized Grievances Cannot Satisfy the Seventh
Circuit’s Threshold Standing Requirement.
The Seventh Circuit requires intervenors to demonstrate Article III standing. City of

Chicago v. Fed. Emergency Mgmt. Agency, 660 F.3d 980, 984–85 (7th Cir. 2011) (explaining that
intervenors must have standing even if the original parties remain in the case); Flying J, Inc. v.
Van Hollen, 578 F.3d 569, 571, 573 (7th Cir. 2011) (holding that intervenors must establish
standing under both Rule 24(a)(2) and Rule 24(b)(1)(B)). A generalized, ideological grievance is
insufficient. Hollingsworth v. Perry, 570 U.S. 693, 706 (2013); see also Arizonans for Official
English v. Arizona, 520 U.S. 43, 64–65 (1997) (“The decision to seek review is not to be placed in
the hands of concerned bystanders, persons who would seize it as a vehicle for the vindication of
value interests.” (internal quotations omitted)). Instead, the Intervenor States must identify a
concrete, particularized, and imminent harm. See, e.g., Bond v. Utreras, 585 F.3d 1061, 1072–73
(7th Cir. 2009).
2
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Here, the Intervenor States fail even to address their standing. The only interest they assert
in this litigation is a general desire to “conserv[e] their Medicaid and related social-welfare
budgets,” which they speculate might be impacted if more immigrants who would have been
deemed “public charges” under the Vacated Rule are now admitted and granted adjustment of
status. Dkt. 257 at 6–7. But the Intervenor States provide no evidence whatsoever of the actual
effects of the Rule. See id at 6.1 The Intervenor States set forth the state of Texas’s total Medicaid
expenditures, but they do not allege—much less establish with evidence—any immediate,
tangible, predicted harm; their theorized harm may or may not come to pass, and if it ever does, it
will be at least five years or more in the future (after immigrants admitted now become eligible to
obtain Medicaid, 8 U.S.C. § 403, 110 Stat. at 2265–67 (codified as amended at 8 U.S.C. § 1613)),
and will be impacted by many forces and decisions unrelated to the Vacated Rule. Id. at 6–7. This
is the very definition of an attenuated, speculative, non-obvious harm, which is insufficient to
support standing. Hollingsworth, 570 U.S. at 705–06; Lujan v. Defenders of Wildlife, 504 U.S.
555, 560–61 (1992); Diamond v. Charles, 476 U.S. 54, 66 (1986) (rejecting “unadorned
speculation” that enforcing an anti-abortion law would result in more fee-paying patients, thus
providing the intervenor pediatrician standing to defend the law). For this threshold reason the
Intervenor States, like other “kibitzers,” lack Article III standing and cannot advance their policy

1

The Intervenor States say only that “the exact amount of Texas’s Medicaid budget spent on
immigrants who would otherwise be inadmissible under the Rule has varied,” Dkt. 257 at 6, but
do not say what that amount is or was. The single source they cite, Tex. Health & Human Servs.
Comm’n, Texas Medicaid and CHIP in Perspective 179 (11th ed. 2017),
https://hhs.texas.gov/reports/2017/02/texas-medicaidchip-perspective-eleventh-edition, does not
address the question. In stark contrast, the Plaintiffs established their standing to challenge the
Vacated Rule based on the immediate, tangible, predicted consequences of the Vacated Rule’s
chilling effect. Dkt. 106 at 12; Cook County v. Wolf, 962 F.3d 208, 218–19 (7th Cir. 2020).
These harms were well-documented in record evidence. See Dkt. 106 at 7–8, 10–11.
3
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preferences through this case. Ill. DOT v. Hinson, 122 F.3d 370, 373 (7th Cir. 1997). This alone
ends the Intervenor States’ efforts before they begin.
B. The Intervenor States Cannot Satisfy Rule 24(a)(2).
A party seeking to intervene as of right under Rule 24(a)(2) must establish four elements:
(1) a timely application; (2) an interest relating to the subject matter of the action; (3) the potential
impairment of that interest by the disposition of the action; and (4) a lack of adequate
representation of the interest by the existing parties to the action. Planned Parenthood of Wis., Inc.
v. Kaul, 942 F.3d 793, 797 (7th Cir. 2019); see also Sokaogon Chippewa Cmty. v. Babbitt, 214
F.3d 941, 945–46 (7th Cir. 2000). The proposed intervenor bears the burden of establishing each
of these four elements, and “the lack of even one requires that the court deny the motion.” Planned
Parenthood, 942 F.3d at 797 (citing Vollmer v. Publishers Clearing House, 248 F.3d 698, 705 (7th
Cir. 2001)). Here, the Intervenor States’ application is not timely, they do not have sufficient
interest in the subject matter of this case, and even if there were a sufficient interest, there would
be no impairment of that interest that could justify intervention.
1.

The Intervenor States’ Rule 24(a)(2) Is Untimely.

Courts determine whether a motion to intervene is untimely based upon four factors: (1)
the length of time the potential intervenors knew or should have known of their interest in the case;
(2) the prejudice caused to the original parties by the delay; (3) the prejudice caused to the proposed
intervenors if the motion is denied; and (4) any other unusual circumstances. Heartwood, Inc. v.
U.S. Forest Serv., Inc., 316 F.3d 694, 701 (7th Cir. 2003). Together, these factors require a
“reasonableness inquiry” such that potential intervenors must be “reasonably diligent in learning
of a suit that might affect their rights, and upon learning of such a suit, to act to intervene
reasonably promptly.” People Who Care v. Rockford Bd. of Ed., 68 F.3d 172, 175 (7th Cir. 1995).
Here, the Intervenor States’ delay renders their request for intervention untimely under Rule
4

Case: 1:19-cv-06334 Document #: 267 Filed: 06/15/21 Page 12 of 39 PageID #:3260

24(a)(2) and thus disposes of their motion at this first step. See, e.g., Amador County v. U.S. DOI,
772 F.3d 901, 903 (D.C. Cir. 2014) (“If the motion [for intervention] is untimely, the explicit
language of the rule dictates that ‘intervention must be denied.’” (quoting NAACP v. New York,
413 U.S. 345, 365 (1973))).
i.

The Intervenor States’ delay in filing their motion has made their
intervention untimely.

A proposed intervenor must file “as soon as he knows or has reason to know that his
interests might be adversely affected by the outcome of the litigation.” Sokaogon, 214 F.3d at 949.
Here, the Intervenor States themselves concede that they were aware of their interest in the Vacated
Rule “for some time” prior to their first intervention attempt on March 11, 2021. The Intervenor
States cite Flying J, for the proposition that intervention after appeal by nonparties whose alleged
interests were previously protected may still be timely when there was “nothing to indicate” that
the party would take a different direction by withdrawing its appeal. 578 F.3d at 572; Dkt. 257 at
4–5. That is not the case here; in this instance, every indication suggested that the new
administration planned not to defend the rule, so the Intervenor States were on notice since the
election, and certainly by the inauguration, that they could not rely on the federal government to
keep fighting for the Rule.
For more than a year before his inauguration, then-Candidate Biden and subsequently
President-Elect Biden campaigned on the assurance that his administration would “[r]everse [the]
public charge rule” within its first 100 days. See Biden for President, The Biden Plan for Securing
Our Values as a Nation of Immigrants, https://joebiden.com/immigration/ (last visited June 1,
2021) [hereinafter Biden Plan]. Since at least December 2019,2 the Biden Plan has stated that the
2

The internet archive confirms that this statement has been posted publicly since at least December
2019. See https://web.archive.org/web/20191212040308/https://joebiden.com/immigration/.
5
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Vacated Rule “runs counter to our values as Americans and the history of our nation,” and that the
Vacated Rule’s penalization of Medicaid and SNAP “and other discriminatory criteria undermines
America’s character as a land of opportunity that is open and welcoming to all, not just the
wealthy.” Id. So Intervenor States were aware not only of the incoming administration’s position,
but also the timeline within which it would be implemented.
On February 2, 2021, the new administration issued an Executive Order directing federal
agencies to “eliminate[ ] sources of fear and other barriers that prevent immigrants from accessing
government services available to them.” Executive Order 14012, 86 Fed. Reg. 8,277, 8,277 (Feb.
2, 2021) (the “Executive Order”). Specifically, the Executive Order called upon federal agencies
to evaluate their “public charge policies,” identify “appropriate agency actions . . . to address
concerns about the current public charge policies[ ],” and submit a report to the President on these
matters within 60 days. Id. at 8,278. Consistent with this review, DHS stated in several public
filings with this Court that it was evaluating whether to continue its appeal of the vacatur order in
light of the Executive Order. See Dkt. 241 at 2 (Feb. 3, 2021); Dkt. 245 at 3 (Feb. 19, 2021); Dkt.
247 at 1 (Mar. 5, 2021).
The Intervenor States were well aware of these public statements. Indeed, in response to
questioning by the Court, counsel for Texas acknowledged that they “were keeping tabs on the
litigation,” were aware that the new administration held a negative view of the Vacated Rule, and
knew the administration was “planning on looking at it within the first 100 days.” See Ex. A, May
18, 2021 Hr. Tr. 11:10–12, 12:2-6, 12:13–14. Accordingly, when DHS publicly concluded that
“continuing to defend” the Vacated Rule on appeal was “neither in the public interest nor an

6
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efficient use of limited government resources,”3 the Intervenor States had known for months that
their interests in the outcome of this litigation were no longer adequately protected by the existing
parties. See CE Design, Ltd. v. King Supply Co., LLC, No. 09 C 2057, 2012 U.S. Dist. LEXIS
101310, at *17 (N.D. Ill. July 20, 2012) (“[D]istrict courts should measure timeliness from the
point when the potential intervenors learn that their interest ‘might be impaired’”) quoting Reich
v. ABC/York-Estes Corp., 64 F.3d 316, 321 (7th Cir. 1995))). The Intervenor States’ decision to
delay filing their motion to intervene and to instead rely on the Defendants (Dkt. 257 at 5) to
vindicate a rule that the administration found to be “discriminatory” and antithetical to American
values fails the standard of diligence and timeliness to which would-be intervenors are held.
The Intervenor States’ remaining justifications cannot excuse their delay. They argue, for
example, that they could not have intervened until after March 9, 2021, because that was when the
Intervenor States first learned of Defendants’ specific intention to “withdraw its defense of the
Rule in courts across the country and repeal the Rule by stipulation in litigation.” Dkt. 257 at 5.
But where, as here, the intervenor knows its interests are contrary to the parties, “the mere fact that
the precise outcome of the litigation was unexpected does not restart the timeliness analysis.”
Illinois v. City of Chicago, 912 F.3d 979, 986 (7th Cir. 2019).
Moreover, the Intervenor States’ belief that their interests were adequately represented
until March 9, 2021, Dkt. 257 at 5, is contradicted by their actions in other litigation. Before
President Biden’s inauguration, Texas moved to intervene in another case in which it had, until
that point, been aligned with federal government defendants in order to preserve Texas’s
opportunity to defend an agency rule after the change in presidential administrations. Ex. B,

3

U.S. Dep’t of Homeland Sec., DHS Statement on Litigation Related to the Public Charge Ground
of Inadmissibility (Mar. 9, 2021), https://www.dhs.gov/news/2021/03/09/dhs-statement-litigationrelated-public-charge-ground-inadmissibility [hereinafter “DHS Statement”].
7
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Pennsylvania v. Devos, No. 1:20-cv-01468-CNJ, Dkt. 130-1 at 6, 10–11 (D.D.C. Jan. 19, 2021),
granted by minute order (D.D.C. Feb. 4, 2021); see id. at 6 (arguing that its motion for intervention
was timely because “Texas’s addition will avert a potential disruption to the case should the federal
government withdraw its support of the Final Rule and refuse to defend it”). Consistent with
Pennsylvania v. Devos, the Intervenor States could have intervened in a timely manner in this case.
They did not.
ii.

The Intervenor States’ delay will substantially prejudice the original
parties.

When assessing timeliness, the “most important consideration . . . is whether the delay in
moving for intervention will prejudice the existing parties to the case.” Nissei Sangyo Am., Ltd. v.
United States, 31 F.3d 435, 439 (7th Cir. 1994). It is well recognized that a “tardy intervenor”
creates prejudice to the original parties when its intervention would “derail[] a lawsuit within sight
of the terminal,” Sokaogon, 214 F.3d at 949, including by upsetting the parties’ settlement of their
dispute, EEOC v. United Air Lines, No. 73 C 972, 1995 U.S. Dist. LEXIS 2581, at *7 (N.D. Ill.
Mar. 3, 1995) (“It is well-settled that it is prejudicial to allow intervention in a case after the
original parties have invested time and effort into settling a case.” (citing Ragsdale v. Turnock,
941 F.2d 501, 504 (7th Cir. 1991), cert. denied, 112 S. Ct. 879 (1992))); see also Heartwood, 316
F.3d at 701 (“Prompt filing of a motion to intervene after the settlement does not indicate
timeliness, particularly where there is evidence that the intervenor should have known the suit
could impact its interests for some time prior to that settlement.”).
Allowing intervention here would have such a prejudicial effect. Judgment was entered,
and the existing parties have resolved what remained of their dispute—meaning that the lawsuit is
not just “within sight of the terminal,” but well and fully terminated. Moreover, it was not merely
Defendants’ appeal of the Court’s judgment as to the APA claims that was dismissed, but also
8
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ICIRR’s separate equal protection claim, which remained pending in this Court and potentially
offered a separate avenue for relief. See Dkt. 253. ICIRR voluntarily dismissed that claim, with
prejudice, in reliance on the final judgment on the APA claims and the dismissal of Defendants’
appeal. Dkt. 253 (voluntarily dismissing still-pending equal protection claim “[i]n light of
Defendants’ decision to voluntarily dismiss its appeal of this Court’s final judgment . . . and
because the Rule challenged in this lawsuit is therefore no longer in effect”). ICIRR has thus taken
concrete and binding steps in reliance on the finality of this Court’s judgment and the termination
of the appeal therefrom. These are reliance interests that were wholly absent in Flying J, and the
potential unraveling of these settled expectations due to the Intervenor States’ delay prejudices the
original parties. Accordingly, allowing the Intervenor States to reopen the case at this late stage
would fundamentally alter the terms of the parties’ stipulation at ICIRR’s expense.
In addition, allowing intervention would resurrect the Vacated Rule’s well-documented
harms to the Plaintiffs and their communities. This Court already found that the fear of being
deemed a “public charge,” even by immigrants not subject to the Rule, would cause immigrants to
disenroll from, or refrain from enrolling in, critical public benefits. Dkt. 106 at 7. It determined
that, consistent with common sense and the Defendant agency’s own concessions, this decline in
enrollment would result in: (1) a decrease in preventative routine treatment that will create costly,
uncompensated emergency care; (2) a decline in individuals receiving immunizations or seeking
diagnostic testing that will increase the risk of communicable diseases; and (3) a loss in Medicaid
reimbursement revenues and an increase in uncompensated care costs. Id. at 7–8. Allowing the
Intervenor States to reopen this case would revive its chilling effect immediately, throwing
immigrant communities back into the fear and confusion wreaked by the Vacated Rule, and again
would result in the withdrawal from benefits and services that caused the harms to the County that
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were pled from the outset of the litigation. And because Cook County’s Health & Hospital System
(“CCH”) already provides approximately half of all charity care in Cook County, CCH would bear
a disproportionate share of the costs that would follow from disenrollment. Id.
Similarly, this Court already determined that by decreasing immigrants’ access to health
services, food, and other programs, implementation of the Vacated Rule would directly interfere
with and frustrate ICIRR’s mission to increase access to care, improve health literacy, and reduce
reliance upon emergency room care. Id. at 10. Accordingly, ICIRR once again would face these
hardships if the Intervenor States were permitted to intervene and thus renew the Rule’s chilling
effect.
The Intervenor States counter that intervention will not prejudice Plaintiffs because they
faced the possibility of protracted appellate litigation until March 9, 2021. Dkt. 257 at 5. But the
harm of reopening and prolonging this case encompasses more harm than the typical burdens and
costs of appellate litigation. Rather, upending this Court’s final judgment and the parties’ stipulated
dismissal would sow confusion among immigrants and exacerbate the Vacated Rule’s welldocumented harms. For example, ICIRR already has “had to commit significant resources to
continually responding to the fluctuating nature of the public charge rule’s application, and the
need to update training and outreach materials accordingly.” Ex. C, Benito Declaration ¶ 7. After
this case concluded and the Biden administration announced its intention to reverse the Rule,
ICIRR committed substantial resources to outreach to inform partners and community members
that the Vacated Rule would no longer be in effect. Id. ¶ 11. Reopening this settled case now would
dramatically increase confusion surrounding the Vacated Rule, and thus further exacerbate the
Rule’s harmful chilling effect. It also would require ICIRR to commit yet additional resources to

10
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re-re-educate community members about the status of the Vacated Rule and to encourage
immigrants again to get the care and support they are entitled to receive, without fear.
iii.

The Intervenor States will not be prejudiced if their motion is denied.

Intervenor States, in contrast, will not be prejudiced if this Court denies their motion under
Rule 24. Their argument rests solely upon the assumption—unsupported by evidence—that the
Vacated Rule would have reduced their future Medicaid services budget by an unspecified amount.
Dkt. 257 at 5–6. But as discussed in detail below, see infra at pp 12–13, 27–28, this unsupported,
speculative harm cannot outweigh the well-documented prejudice that excusing Intervenor States’
delay would inflict upon the original parties. See Nissei, 31 F.3d at 438.
Intervenor States also overstate their allegations of procedural harms in light of DHS’s
plans to engage in new rulemaking regarding the public charge provision within the year. DHS
has publicly announced that it intends to engage in notice-and-comment “rulemaking to define
the term public charge and identify considerations relevant to the public charge inadmissibility
determination.” See DHS/USCIS, Announcement of Advance Notice of Proposed Rulemaking in
Unified Agenda, Inadmissibility on Public Charge Grounds, RIN 1615-AC74 (June 11, 2021),
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202104&RIN=1615-AC74.
Specifically, DHS has indicated that it plans to issue an Advance Notice of Proposed
Rulemaking (“ANPRM”) by a target date of August 2021. Id. Thus, in short order, the Intervenor
States will have the opportunity to articulate their policy preferences in the notice-and-comment
process and through any subsequent legal challenge they deem appropriate. See Dkt. 260 at 8.
iv.

The Intervenor States cannot rely upon “unusual circumstances” to
excuse their delay.

Finally, no “unusual circumstances” support excusing the Intervenor States’ untimeliness.
As discussed above, Texas’s actions in Pennsylvania v. Devos demonstrate its recognition that a
11

Case: 1:19-cv-06334 Document #: 267 Filed: 06/15/21 Page 19 of 39 PageID #:3267

new administration would likely exercise different litigation strategies, see Ex. B, and counsel for
the Intervenor States has admitted that they were aware that such a change would likely occur in
this case as well, see Ex. A, May 18, 2021 Hr. Tr. 11:10–12. Had Texas intervened in this case
before or promptly after the inauguration, it might have prevented the very disruption it sought to
avert in Devos—and ICIRR would not have voluntarily dismissed its remaining equal protection
claim with prejudice. In other words, to the extent this case presents unusual circumstances, it does
so only because of the Intervenor States’ own delay. See, e.g., Larson v. JPMorgan Chase & Co.,
530 F.3d 578, 583–84 (7th Cir. 2008) (affirming the district court’s finding of untimeliness in part
because the intervenor “appear[ed] to have acted for strategic reasons”).
2.

The Intervenor States Fail to Identify A Sufficient Interest In This Case Or
Any Impairment Of An Interest That Could Justify Intervention As Of
Right.

The Intervenor States independently must demonstrate an interest relating to the subject
matter of this action and the potential impairment, as a practical matter, of that interest by the
disposition of this case. Planned Parenthood, 942 F.3d at 797. Indeed, the Seventh Circuit requires
“more than the minimum Article III interest” to warrant intervention as of right. Id. at 798 (quoting
Flying J, 578 F.3d at 571). A “mere economic interest,” for example, “is not enough.” Flying J,
578 F.3d at 571 (internal quotations omitted). The Intervenor States offer nothing more.
The Intervenor States’ alleged budgetary interest in this matter is precisely the type of
“economic interest” that cannot justify intervention as of right. According to the Intervenor States,
they spend an unspecified amount of their Medicaid budgets on immigrants. Dkt. 257 at 6. By
admitting fewer immigrants who require Medicaid into the United States, they argue that the
Vacated Rule “would reduce that burden.” Id. at 6–7. Notwithstanding the Intervenor States’ total
lack of evidentiary support, this speculation is belied by the fact that while the Vacated Rule was
in effect, it impacted only five cases. See Gov’t Resp. Br. at 23–24, Texas v. Cook County, No.
12
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20A150 (filed Apr. 9, 2021); see also infra at pp 27–28. And even if the Intervenor States could
establish that the Vacated Rule would have affected admissions to the United States, compare Dkt.
257 at 7, with 84 Fed. Reg. 41,292 at 41,493 (“DHS cannot estimate with any degree of certainty
the extent to which” the Rule “would result in fewer individuals being admitted to the United
States”), any reductions in Medicaid spending could not have accrued for at least five years. 8
U.S.C. § 403, 110 Stat. at 2265–67 (codified as amended at 8 U.S.C. § 1613) (implementing the
five-year bar on federal means-tested public benefits). The Seventh Circuit sought to avoid
precisely this type of remote speculation when it clarified: “the fact that you might anticipate a
benefit from a judgment in favor of one of the parties to a lawsuit . . . does not entitle you to
intervene in their suit.” Flying J, 578 F.3d at 571; accord Meridian Homes Corp. v. Nicholas W.
Prassas & Co., 683 F.2d 201, 204 (7th Cir. 1982) (affirming denial of motion to intervene as the
would-be intervenors’ economic interest in profits from the partnership at issue did not suffice to
establish a direct, substantial, and legally protectable interest for intervention).
Further, the Seventh Circuit’s interest inquiry also requires that an intervenor “be someone
whom the law on which [their] claim is founded was intended to protect.” Flying J, 578 F.3d at
572. The Intervenor States identify no unique interest in immigration policy that would warrant
intervention; to the contrary, the federal government’s dominant role in setting immigration policy
is “well settled.” Arizona, 567 U.S. at 395. Moreover, in promulgating the Vacated Rule, DHS
explained that it would have no direct effect on State budgets. 84 Fed. Reg. at 41,492. As this
Court and others recognized, the Vacated Rule’s alleged cost savings were indirect and resulted
not from barring people currently eligible for benefits (a de minimis number), nor from barring
those eligible in the future (a speculative harm), but from people not subject to the Rule who
immediately abstained from benefits out of fear. See Dkt. 106 at 7–8; Cook County v. Wolf, 962
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F.3d 208, 231 (7th Cir. 2020). This is the “chill” at the root of the Vacated Rule, and it came at
great cost to people, communities, hospital systems, cities, and counties, including those in the
Intervenor States. See Elizabeth Trovall, Houston Public Media, Report: 1 In 3 Low-Income
Immigrant Families Opted Out Of Benefits In 2020, Citing Immigration Concerns, May 21, 2021,
https://www.houstonpublicmedia.org/articles/news/politics/immigration/2021/05/26/399024/des
pite-financial-hardships-during-covid-immigrant-families-opt-out-of-food-and-health-benefitsciting-immigration-fears/ (“In Houston, benefits navigators reported cases of cancer patients and
single mothers opting out due to concerns it could impact their immigration status, even if that
wasn’t true.”). The Intervenor States have no cognizable interest in preserving State resources
through the perpetuation of fear.
Even if the Intervenor States could identify a sufficient interest in this matter, the existence
of an “impairment” of that interest “depends on whether the decision of a legal question involved
in [this] action would as a practical matter foreclose rights of the proposed intervenors in a
subsequent proceeding.” Cavelle v. Chi. Transit Auth., No. 17-cv-5409, 2020 U.S. Dist. LEXIS
211436, at *11–12 (N.D. Ill. Nov. 12, 2020) (citing Meridian Homes, 683 F.2d at 204). As is
discussed infra at pp 26–27, the Intervenor States will have the opportunity to raise these same
arguments again, particularly when DHS engages in notice-and-comment rulemaking later this
year; nothing about this case impairs their ability to do that. Meridian, 683 F.2d at 204–05 (finding
no impairment of any interest where the litigation did not jeopardize would-be intervenors’ future
ability to vindicate their rights). Absent any non-speculative interest or impairment related to this
case, intervention as of right is inappropriate.
C. The Intervenor States Cannot Satisfy Rule 24(b)(1)(B).
A court may permit intervention under Rule 24(b) only if the movant can show: (1) a claim
or defense that shares with the main action a common question of law or fact; (2) that their request
14
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is timely; and (3) an independent basis for subject matter jurisdiction. See Sokaogon, 214 F.3d at
949; see also Heartwood, 316 F.3d at 701. In addition to these requirements, the court also must
“consider whether the intervention will unduly delay or prejudice the adjudication of the rights of
the original parties.” Heartwood, 316 F.3d at 701 (citing Fed. R. Civ. P. 24(b)). When evaluating
permissive intervention requests, the district court retains broad discretion. See Planned
Parenthood, 942 F.3d at 803 (“The decision to permit intervention is wholly discretionary . . . . ”
(internal quotations omitted)).
Here, the Intervenor States’ motion for permissive intervention must fail for the same
reasons as their request for intervention as of right: their request is untimely, see supra at pp. 5–8,
would unduly prejudice the original parties, see supra at pp. 8–11, and they lack standing, see
supra at pp. 2–4.
In addition, permissive intervention should be denied because this case is over. It is wellsettled “that no justiciable ‘controversy’ exists when . . . the question sought to be adjudicated
has been mooted by subsequent developments.” Massachusetts v. EPA, 549 U.S. 497, 516
(2007); see also, e.g., Cunningham Charter Corp. v. Learjet, Inc., 592 F.3d 805, 807 (7th Cir.
2010) (explaining that cases can lose subject matter jurisdiction “where a case becomes moot in
the course of the litigation”). Several developments have since mooted the issues in this case:
this Court has entered a final judgment vacating the Rule, DHS has determined that pursuing
litigation surrounding the Vacated Rule is no longer in the public interest, and the original parties
have dismissed the previously-filed appeal and remaining equal protection claim before this
Court. Moreover, DHS has issued a new final rule implementing this Court’s vacatur order, 86
Fed. Reg. 14,221 (Mar. 15, 2021), and has publicly stated that it intends to engage in new
rulemaking regarding the public charge provision within the year. See DHS/USCIS,
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Announcement of Advance Notice of Proposed Rulemaking in Unified Agenda, Inadmissibility
on Public Charge Grounds, RIN 1615-AC74 (June 11, 2021), available at
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202104&RIN=1615-AC74.
In light of the foregoing developments, granting the Intervenor States permissive
intervention would prolong this litigation to no meaningful end. See Am. Foreign Serv. Ass’n v.
Garfinkel, 490 U.S. 153, 158–59 (1989) (per curiam) (finding a regulatory challenge moot where
the agency withdrew the regulation at issue during the case’s pendency before the Court). The
Intervenor States have no basis to reopen this case for the purpose of relitigating a vacated, soonto-be-replaced rule.
II.

The Intervenor States’ Rule 60(b) Motion Should Be Denied.
The Intervenor States’ motion for relief from judgment under Rule 60(b) should also be

denied for several independent reasons. First, only “parties” may seek relief under Rule 60(b). The
Intervenor States are not parties, and they should not be permitted to intervene as parties for the
reasons explained supra. Moreover, even if the Intervenor States were permitted to intervene as
parties, their motion for relief under Rule 60(b) would be untimely and would severely prejudice
Plaintiffs. Finally, even if the Intervenor States were allowed to intervene as parties and were
deemed to have brought a timely request, they still would not have met their burden of showing
the extraordinary circumstances required to disturb a final judgment. For all these reasons, the
Rule 60(b) motion must be denied.
A.

The Intervenor States Cannot Obtain Rule 60(b) Relief as Non-Parties.

As discussed above, the Intervenor States have not established their ability to intervene—
either as of right under Rule 24(a) or permissively under Rule 24(b). For that reason alone, the
States’ Rule 60(b) motion must be denied. The text of Rule 60(b) is clear: “On motion and just
terms, the court may relieve a party or its legal representative from a final judgment, order, or
16
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proceeding.” Fed. R. Civ. P. 60(b) (emphasis added); see also Adelson v. Ocwen Fin. Corp., 621
F. App’x 348, 351 (7th Cir. 2015) (“By its own terms Rule 60(b) applies only to parties and their
legal representatives.”).
The Intervenor States assert that they may seek relief under Rule 60(b) even as a nonparty
because their interests are directly affected by the judgment. Dkt. 260 at 6. As a preliminary matter,
the Intervenor States cite no Seventh Circuit authority recognizing this exception. The lone
Seventh Circuit case they do cite, United States v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998), is
inapposite. In Kirschenbaum, the court held that a non-party whose conduct was enjoined by a
district court’s restraining order was permitted to “bring an appeal rather than face the possibility
of a contempt proceeding.” Id. at 794. The court did not discuss Rule 60(b), and it did not hold
that non-parties who, like the Intervenor States here, are not bound by a district court’s decision—
but merely dislike the outcome—may obtain relief under that Rule.
The Intervenor States also point to a Sixth Circuit decision recognizing an exception to the
rule that nonparties cannot seek relief under Rule 60(b) where the nonparty’s interests are “strongly
affected” by the judgment. See Bridgeport Music, Inc. v. Smith, 714 F.3d 932, 940–41 (6th Cir.
2013). But this exception is “exceedingly narrow.” Id. at 941 (quoting Grace v. Bank Leumi Trust
Co., 443 F.3d 180, 189 (2d Cir. 2006)). Indeed, the two examples that Bridgeport discusses
demonstrate that the Intervenor States come nowhere near fitting within the exception. In Grace,
the Second Circuit held that a third-party was “strongly affected” by a judgment and thus entitled
to bring a Rule 60(b) motion “where plaintiffs enter[ed] into a settlement agreement with a
judgment-proof, pro se defendant with the intent at the time of the settlement to collect from a
third party that allegedly received fraudulent conveyances, and further, they attempt[ed] to use the
judgment as a predicate for a fraudulent conveyance action against the third party.” 443 F.3d at
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188. And in Dunlop v. Pan Am. World Airways, Inc., the Second Circuit held that nonparties were
“sufficiently connected and identified” with a lawsuit where they were prevented from bringing
their own action based on a prior judgment to which they were not a party. 672 F.2d 1044, 1052
(2d Cir. 1982). Unlike the third parties in Grace and Dunlop, the Intervenor States have no direct
connection to the issue at hand. See supra at pp. 12–15.
B.

The Intervenor States’ Request For Rule 60(b) Relief Is Not Timely.

A party must raise a motion under Rule 60(b) “within a reasonable time.” Fed. R. Civ. P.
60(c)(1); see also Arrieta v. Battaglia, 461 F.3d 861, 865 (7th Cir. 2006) (“A motion under the
‘catchall’ provision contained in Rule 60(b)(6) also must be made ‘within a reasonable time.’”).
“[W]hat constitutes ‘reasonable time’ for a filing under Rule 60(b) depends on the facts of each
case,” and courts take into account “the interest in finality, the reason for delay, the practical ability
of the litigant to learn earlier of the grounds relied upon, and the consideration of prejudice, if any,
to other parties.” Ingram v. Merrill Lynch, Pierce, Penner & Smith, Inc., 371 F.3d 950, 952 (7th
Cir. 2004) (quoting Kagan v. Caterpillar Tractor Co., 795 F.2d 601, 610 (7th Cir. 1986)). Each of
these factors counsels that the Intervenor States’ motion for Rule 60(b) relief is untimely for the
same reasons that its motion to intervene is untimely.
First, the interest in finality and the consideration of prejudice to the other parties weighs
heavily against relief under Rule 60(b). This Court entered its final judgment order more than six
months ago. Dkt. 222. Since that time, all claims at issue have been fully and finally resolved.
Undoing the Court’s final judgment now would impose substantial prejudice on Plaintiffs. See
supra at pp 8–11. Had the Intervenor timely sought relief under Rule 60(b), ICIRR would still be
litigating its equal protection claim and pursuing its Court-authorized discovery requests. Dkt. 150.
Additionally, if the Court were to grant the Intervenor States’ motion and reconsider its vacatur
order, the irreparable harm caused by the Rule—and specifically, its chilling effect and confusion
18
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among immigrant communities—would be exacerbated just from the specter of the return of this
harmful rule. See supra at pp. 9–11.
On the other side of the ledger, the Intervenor States have little basis to justify their delay.
As already discussed with respect to the motion for intervention, see supra at pp. 5–7, the
Intervenor States failed to move to intervene or to challenge the partial final judgment before now
even though they concede that they were “aware of their interests in the Rule for some time” Dkt.
257 at 5, and even though counsel admitted at the May 18 hearing that the Intervenor States were
“keeping tabs on the litigation” and were aware that the new administration had a negative view
of the Rule. May 18, 2021 Hr. Tr. 11:10-12, 12:2-6. It was incumbent on the Intervenor States to
act expeditiously as soon as they became aware that the new administration was unlikely to support
the rule—and thereby minimize prejudice to Plaintiffs. Having failed to seek Rule 60(b) relief at
the earliest opportunity, the Intervenor States’ motion now comes too late.
C.

The Intervenor States Have Identified No Basis for Granting Relief Under Rule
60(b)(6).

Because the Intervenor States cannot satisfy any of the enumerated grounds for relief from
a final judgment listed in Rule 60(b), they exclusively rely upon Rule 60(b)’s catchall provision.
See Fed. R. Civ. P. 60(b)(6). In this circuit, “[r]elief under this provision is an ‘extraordinary
remedy’ and should be granted only in ‘exceptional circumstances.’” Banks v. Chi. Bd. Of Educ.,
750 F.3d 663, 668 (7th Cir. 2014) (quoting Bakery Mach. & Fabrication, Inc. v. Traditional
Baking, Inc., 750 F.3d 845, 848 (7th Cir. 2009)); accord Neuberg v. Michael Reese Hosp. Found.,
123 F.3d 951, 955 (7th Cir. 1997) (calling Rule 60(b)(6) an “even more highly circumscribed
exception in [a] rule already limited to exceptional circumstances”). “The burden is on the movant
to establish that hers are the exceptional circumstances that clear the bar.” In re Taylor, 575 B.R.
390, 394 (N.D. Ill. 2017). The Intervenor States cannot meet that burden.
19
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1.

The Court Should Not Reconsider Its Judgment.

The basic premise of the Intervenor States’ request for relief from the Court’s judgment is
that the judgment is wrong, and when the Rule is “[o]nce again properly defended, challenges to
the Rule will likely fail.” Dkt. 260 at 10. The Intervenor States are incorrect. The Seventh Circuit
has already held that the rule is invalid, and the Intervenor States identify no basis for this Court
to depart from the appellate court’s ruling.
As both DHS and this Court recognized at summary judgment, the Seventh Circuit’s ruling
affirming this Court’s entry of a preliminary injunction is determinative in favor of summary
judgment on Plaintiffs’ APA claims. In its brief on summary judgment, “DHS forthrightly
concede[d] that the Seventh Circuit’s opinion affirming the preliminary injunction effectively
resolves the APA claims on the merits in Plaintiffs’ favor.” Dkt. 222 at 2 (citing Dkt. 209 at 7).
When it made that unavoidable concession, DHS was—as the State Intervenors now
acknowledge—still “ably” and “vigorously defend[ing] the Rule.” Dkt. 260 at 8. This Court
likewise found DHS’s concession to be “appropriate given the Seventh Circuit’s conclusion that
the Final Rule is both substantively and procedurally defective under the APA.” Id. at 3 (citing
Cook County, 962 F.3d at 222–33). Nothing that has occurred since that time would support
departing from the Seventh Circuit’s ruling now. To the contrary, even the Intervenor States
acknowledge that “the Seventh Circuit’s holding likely establishes the law of the case.” Dkt. 260
at 7; see also Key v. Sullivan, 925 F.2d 1056, 1060 (7th Cir. 1991); Sherley v. Sebelius, 689 F.3d
776, 782–83 (D.C. Cir. 2012) (an appellate ruling on a preliminary injunction is law of the case
if—as here—it “was established in a definitive, fully considered legal decision based on a fully
developed factual record and a decisionmaking process that included full briefing and argument
without unusual time constraints” (collecting cases)).
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That should be the end of the matter. The State Intervenors, DHS, and Plaintiffs agree that
the Seventh Circuit’s decision controls. Relief from the Court’s judgment applying that decision
is, therefore, unavailable.
Unsurprisingly, none of the reasons given in the Intervenor States’ motion for relief under
Rule 60(b)(6) can overcome the insurmountable obstacle of the Seventh Circuit’s decision. The
Intervenor States point to panel opinions from the Fourth and Ninth Circuits supporting the validity
of the Rule. Dkt. 260 at 10 (citing City & County of San Francisco v. U.S. Citizenship & Immigr.
Servs., 944 F.3d 773 (9th Cir. 2019); Casa de Md., Inc. v. Trump, 971 F.3d 220 (4th Cir. 2020)).
This Court is, of course, bound by the decisions of the Seventh Circuit, not the Fourth or the Ninth.
But in any event, the State Intervenors ignore the subsequent history of the panel decisions on
which they rely. While a panel of the Ninth Circuit in 2019 stayed two preliminary injunctions of
the Rule issued by district courts, a subsequent panel of the Ninth Circuit in December 2020
affirmed the Northern District of California preliminary injunction and vacated only the portion of
the Eastern District of Washington injunction making it applicable nationwide, otherwise
affirming the injunction. City & County of San Francisco v. U.S. Citizenship & Immigr. Servs.,
981 F.3d 742 (9th Cir. 2020). And although a panel of the Fourth Circuit initially reversed a
preliminary injunction of the Rule, the court subsequently granted rehearing en banc, vacating the
panel opinion. Casa de Md., Inc. v. Trump, 981 F.3d 311 (Mem) (4th Cir. 2020); see also 4th Cir.
R. 35(c).4 The State Intervenors’ survey of other circuits’ case law also ignores the decision of the
Second Circuit affirming preliminary injunctions of the Rule. New York v. U.S. Dep’t of Homeland

4

The Fourth Circuit appeal was voluntarily dismissed before the en banc Court ruled. See Order,
Casa de Md., Inc. v. Joseph Biden, Jr., Case No. 19-2222, ECF No. 211 (4th Cir., Mar. 11,
2021).
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Sec., 969 F.3d 42 (2d Cir. 2020), cert. dismissed, No. 20-449, 2021 WL 1081216 (U.S. Mar. 9,
2021). The circuits are thus aligned: The Rule is invalid.
The Intervenor States also point to the Supreme Court’s orders granting stays. Dkt. 260 at
10. But the stay orders—unaccompanied by any supporting opinion—were not “merits ruling[s]”
and have no precedential effect. Cook County, 962 F.3d at 233; see also Ind. State Police Pension
Tr. v. Chrysler LLC, 556 U.S. 960, 960 (2009) (per curiam) (emphasizing that decision to grant or
deny stay is “not a decision on the merits of the underlying legal issues”); Barefoot v. Estelle, 463
U.S. 880, 907 n.5 (1983) (Marshall, J., dissenting) (“the denial of a stay can have no precedential
value”); compare also, e.g., Doe v. Reed, 130 S. Ct. 486 (2009) (granting stay against disclosure
requirements), with Doe v. Reed, 130 S. Ct. 2811 (2010) (upholding disclosure requirements on
the merits against facial challenge).
Finally, the Intervenor States rehash various arguments that the actual parties have
extensively presented, and this Court and the Seventh Circuit have carefully weighed, regarding
the proper interpretation of the public charge statute. See Dkt. 260 at 10–12. Notably, however,
the Intervenor States say nothing about the Seventh Circuit’s decision holding the Rule
procedurally invalid on the ground that it was arbitrary and capricious. Cook County, 962 F.3d at
229–33. The Seventh Circuit’s ruling on procedural grounds is an independent basis for
invalidating the Rule, in addition to and separate from its interpretation of the statute under
Chevron step two. See id. (“even if we are wrong about step two,” the Rule “has numerous
unexplained serious flaws” that make it “likely to fail the ‘arbitrary and capricious’ standard”).
Thus, even if this Court were free to adopt all of the State Intervenors’ arguments notwithstanding
the Seventh Circuit’s prior statutory interpretation, that still could not support Rule 60(b)(6) relief
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for the Intervenor States. The Rule would still be invalid due to its “numerous and unexplained”
procedural flaws—and this Court’s vacatur order would stand.
2.

There Are No Exceptional Circumstances That Would Justify Rule
60(b)(6) Relief.

The Intervenor States’ failure to put forth a meritorious challenge to the Court’s prior ruling
is sufficient to deny their request for relief. But they also have failed to carry their burden to
establish the exceptional circumstances that are necessary to justify the extraordinary relief they
seek under Rule 60(b)(6).
The Intervenor States’ primary argument is that the federal Defendants committed “unusual
and extraordinary litigation conduct” by voluntarily dismissing their appeal under Federal Rule of
Appellate Procedure 42(b). Dkt. 260 at 6; see also id. at 8 (accusing the United States of “colluding
with now-aligned plaintiffs to dismiss this action”). This argument is baseless. Far from being
“unusual and extraordinary,” it is commonplace for an agency, after a change in presidential
administration, to shift its policies and positions—including in litigation. Indeed, this is the
ordinary working of our system of government and courts. “A change in administration . . . is a
perfectly reasonable basis for an executive agency’s reappraisal of the costs and benefits of its . . .
regulations,” as well as a reevaluation of its “priorities in light of the philosophy of the
administration.” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 59 (1983) (Rehnquist, J., concurring in part and dissenting in part); see also Chevron,
U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 865–66 (1984) (noting that the
“incumbent administration” makes policy choices with regard to ambiguous congressional
directives “in light of everyday realties”).5 Thus, it is “commonplace” for “the incumbent

5

This prospect is so far from “unusual and extraordinary” that the U.S. Code explicitly addresses
the prospect that the Department of Justice will “determine[] . . . not to appeal or request review
23
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administration [to] abandon[] a previous administration’s interpretation of a statute,” and such
changes “are not always implemented through the formal notice-and-comment process,” but
instead can be implemented in a variety of ways, including through legal briefs. Josh
Blackman, Presidential Maladministration, 2018 U. Ill. L. Rev. 397, 4056; see also Adam
Liptak, Trump’s Legal
(Aug.

28,

court.html

U-Turns

2017),

(discussing

May

Test

Supreme

Court’s

Patience,

N.Y. TIMES

https://www.nytimes.com/2017/08/28/us/politics/trump-supremethe

Trump administration’s position changes); cf. Sandifer v. U.S.

Steel Corp., 678 F.3d 590, 599 (7th Cir. 2012) (noting that “oscillation” in views from
administration to administration is “a normal phenomenon of American politics”).
The Intervenor States also suggest that the stipulated dismissal in this case was improper
because the agency instead was required to “rescind[] the rule per the APA, and then promulgat[e]
a new rule through notice and comment rulemaking.” Dkt. 260 at 6. Indeed, the Intervenor States
go so far as to describe the dismissal as an “end-run around the APA.” Id. at 9. Not so. The APA’s
remedial scheme expressly enlists federal courts to check agency decisions and provides that
reviewing courts shall “hold unlawful and set aside agency action, findings, and conclusions found
to be arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”
5 U.S.C. § 706(2)(A). That is precisely what the Court did in this case. Dkt. 222 at 2–7.
The APA does not require an agency to provide a notice-and-comment period to rescind
the Rule. To the contrary, the APA instructs that notice and comment is not required when an

of any judicial, administrative, or other determination” holding a federal rule or regulation
unconstitutional. 28 U.S.C. § 530D(a)(1)(B)(ii).
6
For example, the Bush Administration filed a petition for writ of certiorari in Environment
Protection Agency v. New Jersey (No. 08-512) in August 2008, and in February 2009, just before
the petition would have been distributed for conference, the Obama Administration’s Acting
Solicitor General moved to dismiss the petition. Blackman, supra, at 414. The Court granted the
motion and dismissed the petition. Id.
24
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agency for good cause finds that compliance would be “impracticable, unnecessary, or contrary to
the public interest.” 5 U.S.C. § 553(b)(3)(B). On March 15, 2021, DHS issued a final rule
removing the Vacated Rule from the Code of Federal Regulations. See 86 Fed. Reg. 14,221. In
that final rule, DHS stated that it had determined good cause existed to bypass the notice and
comment requirement based on the need to implement this Court’s vacatur order immediately. Id.
Consistent with this finding, courts have affirmed the “good cause” exception where, as here,
“rulemaking without notice and comment is ‘a reasonable and perhaps inevitable response to’ a
‘court order.’” EME Homer City Generation, L.P v. EPA, 795 F.3d 118, 134 (D.C. Cir. 2015)
(quoting Am. Fed’n of Gov’t Emps. v. Block, 655 F.2d 1153, 1157 (D.C. Cir. 1981)). In short,
rather than constituting “extraordinary circumstances,” the Court’s vacatur order, followed by
DHS’s subsequent rescission of the Rule for good cause, represent the course of events envisioned
by the APA.
Next, the Intervenor States argue that they “have not had opportunity to participate in either
this litigation or the regulatory process.” Dkt. 260 at 7. As an initial matter, the Intervenor States
could have submitted comments when the Rule was first proposed in 2018, but appear to have
declined to do so. Moreover, the Intervenor States claim they “did not have the opportunity” to
appeal at an earlier stage in this litigation “because the United States would have objected on the
ground that it adequately represented the [Intervenor] States’ interests.” Id. at 9. But the Intervenor
States do not assert at any point that they asked the United States whether it would have objected,
see Dkt. 260, and counsel for Texas represented to the Court that she did not know whether the
Intervenor States had asked. Ex. A, May 18, 2021 Hr. Tr. 15:9–15. The Intervenor States took no
step to timely participate in this case, even though they knew then-Candidate Biden’s position on
the Rule prior to the election (id. 12:2–6), knew that then-President Elect Biden planned to
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eliminate the Rule within his first 100 days (id. 12:7–14), and knew that the Executive Order
instructed Defendants to reexamine the Rule (id. 11:19–25). See also supra at pp. 5–7. This “lack
of diligence” further confirms that the current administration’s decision “is not an extraordinary
circumstance justifying relief from the judgment” under Rule 60(b)(6), but instead the predictable,
logical consequence of a presidential election. See Gonzalez v. Crosby, 545 U.S. 524, 537 (2005).
Moreover, the Intervenor States will have the opportunity to participate in the notice-andcomment process set to begin when DHS issues its ANPRM later this summer. DHS/USCIS,
Announcement of Advance Notice of Proposed Rulemaking in Unified Agenda, Inadmissibility
on

Public

Charge

Grounds,

RIN

1615-AC74

(June

11,

2021),

available

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202104&RIN=1615-AC74.

at
The

Intervenor States therefore will not “lose their procedural right to defend their interests,” Dkt. 260
at 13, as they can participate in the regulatory process in support of their preferred rule going
forward at that time.
There is also no merit to the Intervenor States’ contention that they are harmed because the
district court’s holding could hamstring future rulemaking. Dkt. 260 at 14. The Intervenor States
assert that “this Court’s memorandum opinion and order . . . is somewhat ambiguous as to whether
it held that the current Rule violated Chevron Step 1 or Chevron Step 2.” Id. (citing Dkt. 222 at 3
& n.*). According to the Intervenor States, “[u]nder the Supreme Court’s current precedent, a
holding based on a conclusion that the statute was [un]ambiguous would preclude the next
Administration from re-adopting the Rule even with notice-and-comment rulemaking.” Id. (citing
Nat’l Cable & Telecom. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 982–83 (2005)).
But this Court’s decision was not remotely ambiguous. While it initially granted Plaintiffs’
motion for a preliminary injunction based on Chevron step one, Dkt. 106 at 15–28, the Seventh
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Circuit disagreed with that holding. Cook County, 962 F.3d at 226 (“This case cannot be resolved
at Chevron step one.”). The Seventh Circuit explained that it could nevertheless “affirm the district
court’s issuance of a preliminary injunction on any basis in the record,” and went on to hold that
the preliminary injunction was properly issued because the Vacated Rule fails at Chevron step two.
Id. at 226, 229 (“We find that the interpretation reflected in the Rule falls outside the boundaries
set by the statute.”). Only after the Seventh Circuit issued its preliminary injunction opinion did
this Court grant summary judgment and vacate the Rule—based on the Seventh Circuit’s binding
decision. Dkt. 222 at 2–3 (“the Seventh Circuit’s opinion affirming the preliminary injunction
effectively resolves the APA claim on the merits in Plaintiffs’ favor”); see also Ex. A, May 18,
2021 Hr. Tr. 14:4–6 (“[W]hat we have here is a district court decision under Chevron II, because
what I did was basically adopted the Seventh Circuit’s analysis, as I was required to do.”).
Accordingly, as the Intervenor States conceded at the May 18 hearing on this motion, their Brand
X concern must “fall away.” Ex. A, May 18, 2021 Hr. Tr. 13–15.
Additionally, the Intervenor States provide no evidentiary support for their contention that
they “will be required to budget for and expend many millions of dollars in additional aid through
Medicaid and other programs that would otherwise not have been required.” Dkt. 260 at 13. And
the Intervenor States maintain that these funds will “never be recoverable” despite explaining their
precise avenue for recovery—i.e., seeking reimbursement from a sponsor—just two pages earlier.
Id. at 11, 13. To follow the Intervenor States’ attenuated logic, their harm stems from a
circumstance in which: (1) an immigrant is admitted to the United States who would have
otherwise been denied under the Vacated Rule; (2) that particular immigrant resides in Texas or
one of the other the Intervenor States at the end of five years after admission; that same individual
(3) meets all the eligibility criteria under federal and very restrictive state law; (4) that person is
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not otherwise insured; (5) that immigrant chooses to avail themselves of Medicaid; and (6) the
Intervenor State does not recover reimbursement from the immigrant’s sponsor. The Intervenor
States argue that they will spend unquantified “millions” on Medicaid-eligible immigrants who
would have been denied an adjustment of status or admission to the U.S. under the Vacated Rule,
id. at 11, while overlooking the fact that during the year that the Vacated Rule was in place, only
five cases were affected by the public charge rule change. See Gov’t Resp. Br. at 23–24, Texas v.
Cook County, No. 20A150 (filed Apr. 9, 2021). Such speculative assertions are not grounds for
Rule 60(b)(6) relief.
Finally, as discussed above, the Plaintiffs will suffer significant harm if the Rule 60(b)
motion is granted. See supra at pp. 8–11. Absent any specific, non-speculative harm to the
Intervenor States, and in light of the well-established harms that the Vacated Rule inflicts upon
Plaintiffs, the motion for relief pursuant to Rule 60(b) must be denied.
CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that this Court deny the Intervenor
States’ motions for intervention, Dkt. 256, and relief from judgment pursuant to Federal Rule of
Civil Procedure 60(b), Dkt. 259.
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1
1

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

2
3
4
5
6

COOK COUNTY, ILLINOIS, an
Illinois governmental
entity, and ILLINOIS
COALITION FOR IMMIGRANT AND
REFUGEE RIGHTS, INC.,
Plaintiffs,

7
8

-vs-

15

CHAD F. WOLF, in his
official capacity as Acting
Secretary of the U.S.
Department of Homeland
Security; U.S. DEPARTMENT OF
HOMELAND SECURITY, a federal
agency; KENNETH T.
CUCCINELLI II, in his
official capacity as Acting
Director of U.S. Citizenship
and Immigration Services;
and U.S. CITIZENSHIP AND
IMMIGRATION SERVICES, a
federal agency,

16

Defendants.

9
10
11
12
13
14

17
18

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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BEFORE THE HONORABLE GARY FEINERMAN

19
20
21
22
23
24
25

Court Reporter:
CHARLES R. ZANDI, CSR, RPR, FCRR
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4
1

(Proceedings heard in open court:)

2
3

THE CLERK: 19 C 6334, Cook County, Illinois, versus
Wolf.

4
5

THE COURT: Good morning. Who do we have for Cook
County?

6

MS. MILLER: Good morning, your Honor. Special

7

Assistant State's Attorney Lauren Miller on behalf of the

8

County.

9
10

MS. SCHELLER: Good morning, your Honor. Assistant
State's Attorney Jessica Scheller on behalf of the County.

11
12

MR. MORRISON: Good morning, your Honor. David
Morrison of Goldberg Cohen on behalf of Cook County.

13

THE COURT: Very good. Illinois Coalition for

14

Immigrant and Refugee Rights, or ICIRR, who do we have for

15

them?

16
17

MS. SVATEK: Good morning, your Honor. This is
Marlow Svatek of Sidley Austin behalf of ICIRR.

18
19

MS. FLINT: Good morning, your Honor. This is Tacy
Flint from Sidley Austin on behalf of ICIRR.

20
21

MR. GORDON: Good morning, your Honor. David Gordon,
Sidley Austin, on behalf of ICIRR.

22

MS. CARTER: Good morning, your Honor. This is

23

Meghan Carter, Legal Council for Health Justice, on behalf of

24

ICIRR.

25

MS. WALZ: Good morning, your Honor. This is
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5
1

Katherine Walz, National Poverty Law Project, on behalf of

2

ICIRR.

3

MS. PAGAN: Good morning, your Honor. This is

4

Militza Pagan from the Shriver Center on Poverty Law on behalf

5

of ICIRR.

6

THE COURT: Okay. And our -- the federal defendants?

7

MR. CHOLERA: Good morning, your Honor. This is

8

Kuntal Cholera from the Department of Justice on behalf of the

9

defendants.

10

THE COURT: And anyone else?

11

MR. CHOLERA: Just me for the government, your Honor.

12

THE COURT: Very good. And for the proposed state

13
14
15
16
17

intervenors, who do we have?
MS. PETTIT: Deputy Solicitor General Lanora Pettit
on behalf of the state intervenors, just me.
THE COURT: And anyone else for the proposed state
intervenors?

18

MS. PETTIT: Nope, just me, your Honor.

19

THE COURT: All right. Very good.

20

So, judgment -- or I guess partial judgment was

21

entered back in November. There was a stipulation to dismiss

22

in March. And then last week, there was -- the proposed state

23

intervenors filed a motion to intervene, an answer, and a

24

Rule 60(b) motion.

25

So, my first question is -- is for -- well, why don't
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6
1

we just go down the line in terms of our original parties and

2

current parties. Cook County, do you oppose either or both of

3

these motions?

4

MS. MILLER: Your Honor, this is Lauren Miller for

5

Cook County. We have reviewed the motions, and we do oppose

6

them. And of course, given the likelihood of an appeal in

7

this instance, we would also request an opportunity to respond

8

in order to create a full record of our arguments for appeal.

9
10

THE COURT: That's fine. ICIRR, how about you? Same
thing?

11

MS. SVATEK: Yes, your Honor. We agree.

12

THE COURT: And what's the federal defendants'

13

position on these two motions?

14

MR. CHOLERA: Thank you, your Honor. We believe that

15

Rule 60(b)(6) relief is inappropriate, and consequently oppose

16

both motions.

17

THE COURT: All right. And so -- and you're -- and

18

the proposed state intervenors, it looks like the existing

19

parties are opposing your motions. I think given that, it

20

would make sense to set a briefing schedule. Is that all

21

right with you?

22

MS. PETTIT: Certainly, your Honor.

23

THE COURT: Very good. So, can we do 28 days and

24
25

14 days? Would that work? Cook County?
Cook County?
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7
1
2

MS. MILLER: Apologies, your Honor. This is Lauren
Miller for Cook County. That's fine with us.

3
4
5

THE COURT: Great. ICIRR, is that all right with
you?
MS. CARTER: Yes, your Honor. The only -- this is

6

Meghan Carter, an attorney for plaintiff ICIRR, for the

7

record. The only thing we would propose is since the motion

8

to intervene is sort of a precedent to their ability to seek

9

relief under Rule 60(b), we would propose for the Court's

10

consideration whether the Court would prefer to first consider

11

whether the proposed intervenor states should be able to

12

intervene at all and handle that motion first before

13

considering the subsequent motion.

14

THE COURT: Right. Although I -- I get that, that

15

intervention might possibly be logically anterior to

16

everything else; but I thought that the proposed state

17

intervenors argued in their 60(b) brief that they can get

18

60(b) relief even without intervening, so does that kind of

19

put both -- both motions up front without one being logically

20

anterior to the other?

21
22
23
24
25

MS. CARTER: Your Honor, we'd be happy to handle it
that way. Thank you for your consideration.
THE COURT: Sure. And government -- or federal
government, is 28 and 14 all right with you?
MR. CHOLERA: Yes, your Honor.
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8
1

THE COURT: Okay. So, let's do this. Why don't --

2

let's say that the response briefs will be filed by -- I'm

3

just looking at my calendar here.

4

You know what, let's do this. Why don't -- you know,

5

the motions were filed last Wednesday, so why don't I give the

6

non-movants four weeks from last Friday, and so I think that

7

would be June 11th for the response, and then we'll say

8

June 25th for the reply.

9

And then, Jackie, maybe we can come in during the

10

afternoon -- I want to give everybody a chance to digest the

11

reply briefs. Could we come in maybe the afternoon of the

12

29th or maybe on the 30th, assuming it's all right with our

13

lawyers?

14

THE CLERK: Let me check our 29th.

15

Sure. How about 1:30 on June 29th?

16

THE COURT: So, I'm going to ask, if that doesn't

17

work for any of our lawyers, speak up; and if you don't speak

18

up, I'll assuming it's okay.

19
20
21

MS. PETTIT: State intervenors do not object to that
date.
MR. CHOLERA: Your Honor, I was -- this is Kuntal

22

Cholera with the federal government. I was going to be out

23

that week. That being said, I'm more than happy to join the

24

call still if that's what's easiest for the Court and for

25

everyone else.
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9
1

THE COURT: You know what, I -- you've been involved

2

with this from the get-go, counsel, so I don't -- I don't want

3

to impose on any week off. Let me ask this. Is everybody

4

available -- and then we can push out the briefing schedule a

5

little, too -- if we move the hearing to Wednesday, July 7th?

6

MS. PETTIT: Your Honor, would it be -- this is

7

Lanora Pettit for the state intervenors. Would it be possible

8

to have it on July 9th? I've got a Fifth Circuit argument, I

9

believe, the previous day.

10
11

THE COURT: All right. Yeah, we could do -- so, you
have a Fifth Circuit argument on the 6th?

12
13

MS. PETTIT: Either the 5th or the 6th. I don't have
it immediately in front of me.

14
15

THE COURT: Okay. So, you'd like to do it on the
9th?

16

MS. PETTIT: Yes.

17

THE COURT: Is that all right with our other parties?

18

Well, if it's not all right with our other parties, speak up.

19

Okay. Great. And then let's -- Jackie, can we give

20

them a time?

21

THE CLERK: Sure. June 9th, let's say --

22

THE COURT: July 9th.

23

THE CLERK: July 9th. I'm sorry. Let's say

24
25

9:30 a.m.
THE COURT: Is that all right with everybody? Great.
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10
1

MS. CARTER: That should be okay, your Honor.

2

THE COURT: So, let's do this. I'll give you a

3

little relief on the briefing schedule. Why don't we have

4

the response briefs come in on June 15th, and the reply

5

briefs could come in on July 1st.

6
7

So, I think that will push things out a bit and
hopefully make it a little more comfortable for everybody.

8

MS. CARTER: Thank you, your Honor.

9

MR. CHOLERA: Thank you.

10

THE COURT: So, I just wanted to -- I read the

11

motions, and I just wanted to raise a couple of -- just ask a

12

couple of questions. And this is not -- this is not all that

13

I'm interested in, but they're things that just occurred to me

14

that I thought since we have a few moments, I would raise.

15

So, the proposed state intervenors, on page 5 of

16

their intervention brief, say that they've been aware of their

17

interest in the rule for some time. So, I just wanted to

18

dig -- dig beneath the surface a little bit on that.

19

And, counsel -- Deputy Solicitor General, I don't

20

know if you know the answers to these, and if you don't,

21

that's perfectly fine. But I'm wondering, did Texas or any of

22

the other states submit comments to the notice of proposed

23

rulemaking that preceded the adoption of the final rule in

24

2019?

25

MS. PETTIT: Your Honor, I don't know that off the
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top of my head. I'd hate to make a representation, given the

2

number of dates. But we can definitely look into that and

3

provide it in our reply.

4

THE COURT: All right. And did Texas -- you can

5

probably just answer for Texas. I don't know if you can

6

answer for the other states. Was Texas, and the AG's office

7

in particular, keeping tabs on the promulgation of the rule

8

and the litigation that was filed in response to the rule's

9

promulgation?

10

MS. PETTIT: Yes, your Honor, we were keeping tabs

11

on the litigation; but we didn't intervene, as we explained,

12

because the United States was ably defending the rule.

13

THE COURT: Right. And was Texas keeping tabs on

14

the positions of the various presidential candidates on the

15

then current public charge rule?

16

MS. PETTIT: That, I'm a little less certain of. I'm

17

sure that there were certain people in the office who were. I

18

don't know that the office as a general matter was.

19

THE COURT: Okay. And did -- was Texas aware of the

20

executive order that was issued on February 2nd of 2021

21

pertaining to -- or at least part of which pertained to the

22

public charge rule?

23

MS. PETTIT: We were aware that the administration

24

was reexamining a number of its positions, including the

25

public charge rule. We were not aware that they were
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intending to dismiss the case in the way that they did.

2

THE COURT: Okay. But you were aware that the

3

administration was -- had a negative view of the public charge

4

rule, right?

5
6
7

MS. PETTIT: Yes, your Honor, that was public
information.
THE COURT: And were you aware that, as a candidate,

8

the current president announced -- again, this was when he was

9

a candidate -- that in the first 100 days of an administration

10

if he was elected, that the administration would reverse the

11

public charge rule that had been promulgated in 2019?

12

MS. PETTIT: I don't remember exactly what he said.

13

I know that he was planning on looking at it within the first

14

100 days.

15

THE COURT: All right. So, one of the issues under

16

Rule 24 is that the Court has to make an evaluation of -- or

17

the proposed intervenor has to show, and the Court obviously

18

has to evaluate, that not allowing the proposed intervenors

19

to intervene may, as a practical matter, impair or impede

20

their interests.

21

And one of the arguments made in the Rule 60(b) brief

22

is that this Court's judgment invalidating the rule under the

23

APA would prevent the proposed state intervenors from seeking

24

future re-adoption of the rule, including by some future

25

administration.
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What's the -- what's the basis for that argument?

2

Why would the decision of a district court preclude a future

3

administration from promulgating a rule that looks like the

4

public charge rule that was promulgated in 2019?

5

MS. PETTIT: Certainly, your Honor. I think this is

6

best explained in Judge Van Dyke's dissent in the

7

San Francisco case, but it's basically an operation of the

8

finality of the judgment in combination with the Supreme

9

Court's decision in Brand X, which states that an

10

administrative agency cannot -- cannot effectively interpret

11

what had previously been a gap in the language of the statute

12

if there is a binding judgment interpreting what the law means

13

under certain circumstances.

14

THE COURT: And I have a couple of follow-ups on

15

that, but if you could just indulge me for a couple of

16

minutes, we have a 9:45 case that should not take long at

17

all. So, I'm going to ask that you just stay on the line.

18

(Recess had.)

19

THE COURT: So, we're back --

20

THE CLERK: 19 C 6334, Cook County, Illinois, versus

21
22
23
24
25

Wolf.
THE COURT: All right. Thanks for your patience.
That was longer than a minute or two.
So, I thought Brand X, counsel, involved the stare
decisis effect of a Court of Appeals decision that was based
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on Chevron I, and that might possibly pin in or limit the

2

range of motion for a -- an administration in terms of the

3

regulation.

4

But what we have here is a district court decision

5

under Chevron II, because what I did was basically adopted

6

the Seventh Circuit's analysis, as I was required to do.

7

So, is it your position that Brand X would preclude

8

a future administration from pivoting again and reimposing

9

the public charge rule or something that looks a lot like the

10
11

public charge rule?
MS. PETTIT: Your Honor, our view of a number of the

12

opinions is that they were a little ambiguous as to whether

13

they were Chevron step 1 or Chevron step 2. If they, in fact,

14

were Chevron step 2, then probably not. The Brand X concern

15

would fall away. But that doesn't immediately eliminate

16

our -- the other interests we explained in our motion.

17

THE COURT: I see. And what about the district court

18

aspect of it? My -- my understanding is that district court

19

decisions are not precedential and don't have stare decisis

20

effect. Do you have a contrary understanding?

21

MS. PETTIT: I do not have a contrary understanding,

22

your Honor. However, the Seventh Circuit precedent on whether

23

its original ruling on the preliminary injunction is somewhat

24

unclear as to the stare decisis effect of the Seventh Circuit

25

decision; and the only way we can seek review of that, as the
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Supreme Court told us, is to come and ask you to intervene

2

here.

3

THE COURT: All right. And then in the -- just one

4

last thing. On the 60(b) brief, at page 9, it says the state

5

intervenors could not have intervened before the time to

6

appeal the Court's judgment passed because the United States

7

would have objected on the ground that it adequately

8

represented the states' interests.

9

My question is: Did the states ask the United States

10

at that time whether it would have objected to intervention by

11

the states?

12

MS. PETTIT: Your Honor, I wasn't involved in the

13

case at that time, so I would have to check with the other

14

counsel in that. We did ask in other cases in which I was

15

involved, and they did object on that ground.

16

THE COURT: Okay. Was that in November or December?

17

MS. PETTIT: I believe so, your Honor. It might have

18

been in January, but it was during the transition between

19

administrations.

20

THE COURT: Okay. And if the United States had

21

objected, would that have bound the Court to deny an

22

intervention motion?

23

MS. PETTIT: No, your Honor, but we would have been

24

in a similar position. We were a little unclear as to what

25

was going on, particularly given that it was also pending in
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multiple courts at the time.

2

THE COURT: Right. But only one court had issued a

3

final judgment invalidating the rule under the APA.

4

Everything else was preliminary injunction, right?

5

MS. PETTIT: Yes, your Honor. But we would have been

6

in the same position where we would have had to seek 60(b) --

7

I apologize for talking over you.

8

THE COURT: That's all right. Go ahead.

9

MS. PETTIT: We would have been in the same position

10

where we would have had to seek 60(b) relief, which is an

11

extraordinary form of relief, that we -- and the United

12

States's objection would probably have carried considerable

13

weight because you had already entered a final judgment by

14

then.

15

THE COURT: Right. But you don't -- at least you

16

personally don't know whether the states asked the federal

17

government in November or December, before the 30 days ran,

18

whether the federal government would have objected to an

19

intervention?

20

MS. PETTIT: I personally do not know, your Honor.

21

THE COURT: All right. That's all I have. If

22

there's any -- again, the briefing was just filed, and I'm

23

looking very forward to getting the briefs, the response

24

briefs from our current parties and the reply brief from

25

the proposed state intervenors.
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1

I asked a bunch of questions, and I don't want to let

2

the hearing be adjourned without -- if the state intervenors

3

would like to add anything else, I wanted to give you an

4

opportunity to do so.

5

MS. PETTIT: No, I think that that's all. As I

6

mentioned a couple of times during our colloquy, we intervened

7

promptly. This is a -- and we mentioned several times in our

8

brief, the United States's actions in this case are very, very

9

unusual when it comes in terms -- when it comes to how they

10

handle changes of regulatory position upon the change of

11

administration.

12

And so it would not have been a typical move for us

13

to have asked to have intervened, for the reasons that I

14

explained, prior to their change in position; and their method

15

by which they changed position in this case, as Judge Van Dyke

16

recognized, was extremely unusual. And we sought to intervene

17

promptly thereafter in the Seventh Circuit, where the case had

18

been pending at that time, and then in the Supreme Court.

19

So, we think that we are entitled to intervene now.

20

THE COURT: I see. Very good.

21

So, Cook County, maybe you want to -- and ICIRR and

22

federal defendants, maybe you want to just speak through your

23

briefs, and then we could argue things -- or you all could

24

argue things and I could ask questions and listen on July 9th.

25

But if there's anything you'd like to add at this point, I
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wanted to give you the opportunity.

2

Cook County, anything?

3

MS. MILLER: Nothing else for the County. Thank you,

4

your Honor.

5

THE COURT: ICIRR?

6

MS. SVATEK: No, your Honor. Thank you.

7

THE COURT: Federal defendants?

8

MR. CHOLERA: No, your Honor. Thank you. I also

9
10
11
12
13

just want to thank you for the accommodation on the dates for
the hearing.
THE COURT: No problem at all. And so everybody be
well -- I'm sorry. Go ahead.
MS. PETTIT: I was just going to say the same. This

14

is Lanora again. Thank you for accommodating my previously

15

scheduled arguments.

16

THE COURT: No problem at all. So, we'll get back

17

together on the 9th. Be well, everybody. And good luck on

18

your argument in the Fifth Circuit, counsel.

19
20

MS. PETTIT: Thank you.
(Which were all the proceedings heard.)

21
22
23
24
25
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
COMMONWEALTH OF PENNSYLVANIA,
et al.,
Plaintiffs,

v.

ELISABETH D. DEVOS, in her official
capacity as Secretary of Education, et al.,
Defendants,
Case No. 20-cv-01468-CJN

and
FOUNDATION FOR INDIVIDUAL RIGHTS
IN EDUCATION, et al,
Intervenor-Defendants,
and
STATE OF TEXAS,
[Proposed] Intervenor-Defendant.

TEXAS’ PARTIALLY OPPOSED MOTION TO INTERVENE AS DEFENDANT
Putative Intervenor-Defendant, the State of Texas, by and through the Attorney General of
Texas, and pursuant to Federal Rule of Civil Procedure 24, moves to intervene as of right in the
above-captioned action or, in the alternative, permissively. In support of this Motion, Texas relies
on the following contemporaneously-filed documents:
1.

Memorandum in Support of Texas’ Partially Opposed Motion to Intervene;

2.

[Proposed] Intervenor-Defendant Texas’ Answer; and

3.

[Proposed] Order Granting Texas’ Motion to Intervene.
1
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For the reasons stated in this Motion and accompanying documents, Texas respectfully
requests that the Court grant its Motion to Intervene.

Date: January 19, 2021

Respectfully submitted.

KEN PAXTON
Attorney General of Texas

PATRICK K. SWEETEN
Associate Deputy for Special Litigation
Texas State Bar No. 00798537

BRENT WEBSTER
First Assistant Attorney General

WILLIAM T. THOMPSON
Special Counsel
Texas State Bar No. 24088531
/s/ Kathleen T. Hunker
KATHLEEN T. HUNKER
Special Counsel
Texas State Bar No. 24118415
OFFICE OF THE ATTORNEY GENERAL
P.O. Box 12548 (MC-009)
Austin, Texas 78711-2548
Tel.: (512) 936-1414
Fax: (512) 936-0545
patrick.sweeten@oag.texas.gov
kathleen.hunker@oag.texas.gov
will.thompson@oag.texas.gov
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CERTIFICATE OF CONFERENCE
Counsel for Putative Intervenor-Defendant Texas sought conference via e-mail and
telephone on January 15, 16, and 18, 2021 with counsel for Plaintiff States, Defendants, and
existing Intervenor Defendants. Counsel for Plaintiff States responded that their clients oppose
Texas’ motion to intervene. Counsel for Defendants replied that Defendants will take a position
after the motion is filed and counsel have an opportunity to review it. Counsel for existing
Intervenor Defendants stated that their clients do not oppose the motion.
/s/ Kathleen T. Hunker
Kathleen T. Hunker

CERTIFICATE OF SERVICE
I, Kathleen T. Hunker, hereby certify that on this the 19th day of January, 2021, a true and
correct copy of the foregoing document was transmitted using the CM/ECF system, which
automatically sends notice and a copy of the filing to all counsel of record.
/s/ Kathleen T. Hunker
Kathleen T. Hunker
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The State of Texas (“Texas”) moves to intervene in defense of the Department of
Education’s (“the Department”) Final Rule addressing Title IX obligations, which took effect on
August 14, 2020.1 At the start of this suit, Texas’ interests were aligned with the Department. On
January 20, however, President elect Joe Biden will assume office and redirect the Department’s
policy regarding Title IX. The President elect has condemned the Final Rule, calling it “a green
light to ignore sexual violence” and promising to bring it to a “quick end.” The Biden Agenda for
Women, JOEBIDEN.COM, https://joebiden.com/womens-agenda/ (last visited Jan. 15, 2021). In
light of this sea change, Texas can no longer rely on the Department to adequately represent its
interests in defending the Final Rule.
BACKGROUND
During the Obama Administration, the Department issued its misguided 2011 Dear
Colleague Letter2 and 2014 Questions and Answers on Title IX Sexual Violence (“2014 Question
and Answers”).3 Although neither underwent notice and comment rulemaking, the two guidance
documents put recipients in a no-win situation where either conforming or failing to conform to
the guidance documents would expose them to significant risk of litigation.4 The President-elect
played a key role in the development and implementation of the Obama Administration’s policies

1

Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal
Financial Assistance, 85 Fed. Reg. 30,026 (May 19, 2020).
2
Russlynn Ali, OCR, U.S. Dept. of Educ., Dear Colleague Letter: Sexual Violence (Apr. 4, 2011),
http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf.
3
U.S. Dept. of Educ., Questions and Answers on Title IX and Sexual Violence (Apr. 24, 2014),
https://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf.
4
See, e.g., Taylor Mooney, How Betsy DeVos plans to change the rules for handling sexual
misconduct on campus, CBS NEWS (Nov. 24, 2019) (“Prior to 2011, the number of lawsuits filed
against universities for failing to provide due process in Title IX cases averaged one per year. It is
expected there will be over 100 such lawsuits filed in 2019 alone.”), https://www.cbsnews.
com/news/title-ix-sexual-misconduct-on-campus-trump-administration-changing-obama-rulescbsn-documentary/.
1
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on sexual harassment,5 including the changes the administration advanced regarding Title IX. The
President-elect, in fact, stood as the Obama Administration’s spokesperson for the Dear Colleague
Letter, announcing its publication to students at the University of New Hampshire in Durham. See
Press Release, U.S. Dept. of Educ., Vice President Biden Announces New Administration Effort to
Help Nation’s Schools Address Sexual Violence (Apr. 4, 2011), https://www.ed.gov/news/pressreleases/vice-president-biden-announces-new-administration-effort-help-nations-schools-ad.
In response to growing criticism, the Department rescinded the Dear Colleague Letter and
the 2014 Questions and Answers in 2017.6 It soon became apparent, however, that the withdrawal
could not repair the damage caused by the two guidance documents on its own, as there was
significant confusion regarding recipients’ obligations to combat sexual harassment. On May 19,
2020, therefore, the Department issued the Final Rule that is the subject of this action. The Final
Rule, for the first time, clearly demarcated the outer boundaries of federal fund recipients’
obligations under Title IX with respect to sexual harassment. It thereby reduced their risk of
liability and resolved the dilemma of how to enforce Title IX without sacrificing the rights of either
the victims of sexual harassment or the accused.
At the time this lawsuit commenced, the Department understood and respected the
detrimental impact that the Obama Administration’s misguided guidance documents had on
common providers of education like Texas. That will all change on January 20, 2021 when the
President-elect is inaugurated into office. The President-elect has not altered his opinion about

Unless otherwise stated, the term “sexual harassment” encompasses all forms of sexual
harassment, including sexual violence and sexual assault. Likewise, unless otherwise stated, the
term, “academic institutions” encompasses all entities covered by the new Final Rule issued by
the Department, including schools, colleges, and universities, both primary and secondary.
6
See Candice Jackson, OCR, U.S. Dept. of Educ., Dear Colleague Letter (Sept. 9, 2017), https://
www2.ed.gov/about/offices/list/ocr/letters/colleague-title-ix-201709.pdf.
5
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Title IX policy since advocacy of the Dear Colleague Letter. He has announced his intent to
advance the same objectives for Title IX as he did during the Obama Administration, which means
curtailing, if not repealing outright, the reforms contained in the Final Rule. See The Biden Plan
To End Violence Against Women, JOEBIDEN.COM, https://joebiden.com/vawa/ (last visited Jan. 15,
2021). To that end, the President-elect has promised his supporters that the Department under his
administration will put a “quick end” to the Final Rule. The Biden Agenda for Women,
JOEBIDEN.COM, https://joebiden.com/womens-agenda/ (last visited Jan. 15, 2021). As head of the
executive branch, the incoming President will have authority over the Department. His objectives
will inform the Department’s approach to Title IX, up to and including the Department’s defense
of the Final Rule and the resolution of this lawsuit. Texas therefore files this motion to intervene.
LEGAL STANDARD
The Federal Rules provide two mechanisms for third-party intervention in a lawsuit:
intervention of right under Federal Rule of Civil Procedure 24(a) and permissive intervention
under Rule 24(b). For intervention of right to apply, the movant must demonstrate that: (1) the
motion is timely; (2) the movant has a legally protected interest in the action; (3) the action must
threaten to impair that interest; and (4) the movant’s interest is not adequately represented by the
existing parties. See United States v. Facebook, Inc., 456 F. Supp. 3d 105, 108 (D.D.C. 2020).
“[T]he inquiry” into these factors “is a flexible one, which focuses on the particular facts and
circumstances surrounding each application.” Edwards v. City of Houston, 78 F.3d 983, 999 (5th
Cir. 1996). Accordingly, “intervention of right must be measured by a practical rather than
technical yardstick.” Facebook, 456 F. Supp. 3d at 108.
To qualify for permissive intervention, the movant must show: (1) an independent ground
for subject matter jurisdiction; (2) a timely motion; and (3) a claim or defense that has a question
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of law or fact in common with the main action. Facebook, 456 F. Supp. 3d at 108. “As its name
would suggest, permissive intervention is an inherently discretionary enterprise.” E.E.O.C. v. Nat’l
Children’s Ctr., Inc., 146 F.3d 1042, 1046 (D.C. Cir. 1998). The D.C. Circuit has adopted “a liberal
application in favor of permitting intervention.” Nuesse v. Camp, 385 F.2d 694, 702 (D.C. Cir.
1967). A liberal approach to intervention is especially appropriate “where the subject matter of
the lawsuit is of great public interest, the intervenor has a real stake in the outcome and the
intervention may well assist the court in its determination through . . . the framing of issues.”
Daggett v. Comm’n on Gov’t Ethics, 172 F.3d 104, 116–17 (1st Cir. 1999) (Lynch, J., concurring).
Texas meets the requirements for both intervention as of right and permissive intervention.
ARGUMENT
I.

The Court should grant intervention as of right.
A.

Texas’ motion is timely.

In light of the impending change of Administrations, Texas moves to intervene in defense
of the Final Rule. The motion is timely because it was filed close in time to the change in
circumstances requiring intervention: President-elect Biden’s inauguration on January 20. See
Smoke v. Norton, 252 F.3d 468, 471 (D.C. Cir. 2001) (judging a motion to intervene timely because
it was filed when “the potential inadequacy of representation came into existence”).
The timeliness of a motion to intervene is “judged in consideration of all the
circumstances.” Id. (quoting United States v. AT&T, 642 F.2d 1285, 1295 (D.C. Cir. 1980)).
Though the “time elapsed since the inception of the suit is relevant, measuring the length of time
passed is not in itself the determinative test,” Roane v. Leonhart, 741 F.3d 147, 151 (D.C. Cir.
2014) (internal citations omitted), “particularly where intervention is sought as of right.” Hodgson
v. United Mine Workers of Am., 473 F.2d 118, 129 (D.C. Cir. 1972). Rather, “[t]he crucial date for
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assessing the timeliness of a motion to intervene is when proposed intervenors should have been
aware that their interests would not be adequately protected by the existing parties.” Smith v.
Marsh, 194 F.3d 1045, 1052 (9th Cir. 1999).
During the Trump Administration, Texas had no reason to intervene. Like Texas, the
previous administration defended the Final Rule as an effective means of combating sexual
harassment without sacrificing either clarity or constitutional liberties. The President-elect,
however, has expressed open and adamant hostility to the Final Rule, necessitating Texas’
intervention if it is to protect its interests. See infra at I.D; see also W. Energy All. v. Zinke, 877
F.3d 1157, 1169 (10th Cir. 2017) (holding that “the change in the Administration raises the
possibility of ‘divergence of interest’ or a ‘shift’ during litigation”). The Department will cease
adequately representing Texas’ interests only after January 20, 2021 when the new administration
takes over and begins implementing its own policies. This is not an occasion where a non-party
sat on its rights. Texas has actively monitored the present action from the beginning and exhibited
proper diligence in bringing its motion.
Further, the timing of Texas’ motion does not prejudice any of the existing parties. As this
Court previously held, courts “do not require timeliness for its own sake.” 100Reporters LLC v.
U.S. Dep’t of Justice, 307 F.R.D. 269, 275 (D.D.C. 2014) (quoting Roane, 741 F.3d at 151); see
Ute Indian Tribe of Uintah & Ouray Indian Reservation v. U.S. Dep’t of the Interior, 1:18-CV00547 (CJN), 2020 WL 1465886, at *1 (D.D.C. Feb. 5, 2020) (“[T]he timeliness requirement was
not designed to penalize prospective intervenors for failing to act promptly.”). The requirement is
instead “aimed primarily at preventing potential intervenors from unduly disrupting litigation, to
the unfair detriment of the existing parties.” Thus, “in assessing timeliness,” the court must weigh
“whether any delay in seeking intervention unfairly disadvantaged the original parties.”
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100Reporters, 307 F.R.D. at 275 (citing Roane, 741 F.3d at 151); see 7C Charles Alan Wright, et
al., Fed. Prac. & Proc. § 1916 (3d ed.) (“The most important consideration in deciding whether a
motion for intervention is untimely is whether the delay in moving for intervention will prejudice
the existing parties to the case.”).
This case is still in its relatively early stages. The Department has not yet filed its answer.
See, e.g., Wash. All. of Tech. Workers v. U.S. Dep’t of Homeland Sec., 395 F. Supp. 3d 1, 19
(D.D.C. 2019) (deeming intervention timely after positively noting that defendant failed to file
answer even though the case commenced three years ago); Forest Cty. Potawatomi Cmty. v. United
States, 317 F.R.D. 6, 13 (D.D.C. 2016) (ruling intervention timely nine months after litigation
commenced because it was filed before any of the defendants had filed an answer). And while the
parties have started filing dispositive motions over the past month, Texas’ addition will not disrupt
or delay the parties’ schedule or force the parties to assume additional work. Texas adopts, as its
own, the arguments that the Department makes in its cross-motion for summary judgment and its
brief opposing Plaintiff States’ motion for summary judgment – both of which will be filed before
January 20, 2021. Texas merely seeks the opportunity to defend these arguments after the Biden
Administration assumes office and the Department is no longer able to adequately represent Texas’
interests. Texas also agrees to abide by the schedule the parties negotiated. See Cayuga Nation v.
Zinke, 324 F.R.D. 277, 284 (D.D.C. 2018) (requiring that intervening party submits noncumulative arguments and complies with scheduling order). Texas’ intervention therefore will
have minimum impact on the original parties. If anything, Texas’ addition will avert a potential
disruption to the case should the federal government withdraw its support of the Final Rule and
refuse to defend it. The motion is timely.
B.

Texas has significant protectable interests directly affected by this litigation.

6
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As a provider of public education, Texas has clear and substantial interests at stake in this
action. Indeed, its interests are the “mirror-image” of Plaintiff States’ interests. While the Plaintiff
States allege that they “are being injured by the [Final Rule],” Texas “w[ould] be injured by [the
Final Rule’s] invalidation.” Builders Ass’n of Greater Chi. v. City of Chicago, 170 F.R.D. 435,
440 (N.D. Ill. 1996).
Like Plaintiff States, Texas “administers a system of primary and secondary public
education that is funded by both state and federal money.” ECF 102 ¶ 274; see also Tex. Educ.
Agency, 2020 Comprehensive Biennial Report on Texas Public Schools at 297 (Dec. 4, 2020)
(reporting that Texas received $5.3 billion dollars for K-12 education), https://tea.texas.gov/
sites/default/files/comp_annual_biennial_2020.pdf. The Texas Constitution charges the Texas
Legislature “to establish and make suitable provision for the support and maintenance of an
efficient system of public free schools.” Tex. Const. art. VII, § 1. Pursuant to this charge, Texas
funds, regulates, and oversees the second largest system of K–12 public education in the nation,
serving over 5.4 million students across 1,200 school districts. Tex. Educ. Agency, Enrollment in
Texas Public Schools 2019-20 at 1 (Aug. 12, 2020), https://tea.texas.gov/sites/default/files/enroll
_2019-20.pdf.
Texas also funds, supports, and administers a robust network of higher education—same
as Plaintiff States. See ECF 102 ¶ 277. Texas is home to 119 public postsecondary institutions,
including 37 universities and 82 two-year colleges and technical schools. See Tex. Higher Educ.
Coordinating Bd., 2020 Texas Public Higher Education Almanac at 28, 47 (Sept. 28, 2020),
https://reportcenter.highered.texas.gov/agency-publication/almanac/2020-texas-public-higher-ed
ucation-almanac/. While most states have just one or two public university systems, Texas has six.
The largest of these systems—the University of Texas—has 14 separate locations that educate
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approximately 240,000 students each year. See About The University of Texas System, THE
UNIVERSITY OF TEXAS SYSTEM, https://www.utsystem.edu/about (last visited Jan. 15, 2021). All
told, the State’s entire network of higher education enrolled just shy of 1.7 million students in
2019. See Tex. Higher. Educ. Coordinating Bd., at 13.
Because Texas “receives federal funding from the Department for primary and secondary
education, [Texas] and its public primary and secondary education systems are subject to” the
Final Rule. ECF 102 ¶ 276. Likewise, “[e]ach of the institutions in [Texas’s] systems of higher
education receives federal funding and, as a result, is subject to the Rule” as well. ECF 102 ¶ 279.
This means that Texas and its academic institutions have an obligation to investigate and enforce
alleged violations of Title IX. Texas is intensely interested in the Final Rule as a result.
First, the Final Rule clarified the definition of sexual harassment as well as the conditions
that must be met before a recipient’s obligations under Title IX are activated. Invalidating the Final
Rule would create uncertainty, harming the Texas institutions regulated under Title IX. See infra
Part I.C. Earlier guidance had caused a great deal of uncertainty regarding recipients’ legal
responsibilities under Title IX.7 Recipients did not know how to comply with the new mandates
or whether failure to do so would incur legal consequences. See Janet Napolitano, “Only Yes
Means Yes”: An Essay on University Policies Regarding Sexual Violence and Sexual Assault, 33
YALE L. & POL’Y REV. 387, 394–395 (2015).

7

The Task Force on Federal Regulation of Higher Education specifically identified the Dear
Colleague Letter and 2014 Question and Answers as guidance documents that were meant to
eliminate uncertainty but only led to more confusion. See Recalibrating Regulation of Colleges
and Universities at 14 (Feb. 12, 2015), available at https://www.acenet.edu/Documents/HigherEducation-Regulations-Task-Force-Report.pdf.
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In an abundance of caution, many academic institutions, including those funded by Texas,
elected to revise their policies to cover a greater range of conduct and make it easier for
administrators to arrive at a determination of guilt. See Doe v. Univ. of Scis., 961 F.3d 203, 213
(3d Cir. 2020) (describing the pressure universities faced as a result of the Dear Colleague Letter).
But that led to litigation. Hundreds of lawsuits have been filed since the Dear Colleague Letter was
issued—a sizeable number of which academic institutions lost or settled. See Jonathan Taylor,
Milestone: 600+ Title IX/Due Process Lawsuits in Behalf of Accused Students, Title IX for All
(Apr. 1, 2020), https://www.titleixforall.com/milestone-600-title-ix-due-process-lawsuits-inbehalf-of-accused-students.
Second, the Final Rule reduced Texas’ risk of liability. While previous guidance had
supported an improperly broad view of Title IX liability, the Final Rule fixed those issues. By
confining Title IX liability to proper limits set by statute, the Final Rule benefits Texas. If it were
invalidated, Texas institutions would be subject to litigation expenses, which, in turn, would lead
to higher compliance costs and diversion of resources.
In short, earlier guidance put Texas institutions between a rock and a hard place. Not
following the guidance would risk federal enforcement actions, but following the guidance would
lead to lawsuits, litigation expenses, and ultimately monetary settlements. Id.; see also Greta
Anderson, More Title IX Lawsuits by Accusers and Accused, INSIDER HIGHER ED (Oct. 3, 2019),
https://www.insidehighered.com/news/2019/10/03/students-look-federal-courts-challenge-titleix-proceedings (describing the “high cost of addressing sexual misconduct. . . a lose-lose situation
for universities”). The Final Rule, by contrast, resolves the dilemma. It provides clear guidance
limiting Texas’ liability and reducing expected litigation expenses.

9
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These interests support intervention. If Plaintiff States’ systems of public education give
them standing to challenge the Final Rule, then Texas’ system similarly gives it a protectable
interest sufficient for intervention. See Indep. Petrochemical Corp. v. Aetna Cas. & Sur. Co., 105
F.R.D. 106, 109 (D.D.C. 1985) (explaining that the court follows a “liberal formulation of the
‘interest’ test,” which is more forgiving than the interest necessary to initiate a lawsuit); Nuesse,
385 F.2d at 700 (describing the purpose of the interest test as “involving as many apparently
concerned persons as is compatible with efficiency and due process”).
C.

Disposition of this action may impair or impede Texas’ ability to protect its
interests.

As explained above, the Final Rule provides important benefits to Texas, its schools, and
its citizens. It both limits the scope of potential Title IX liability and also provides clarity that helps
schools follow the law. But Plaintiffs ask this Court to deprive Texas of those benefits by vacating
the Final Rule. See ECF 102 § 14. Those “practical consequences” are more than sufficient to show
impairment of Texas’ interests. Nat. Res. Def. Council v. Costle, 561 F.2d 904, 909 (D.C. Cir.
1977). When a movant benefits from a regulation, invalidation of that regulation would necessarily
impair the movant’s interests. See, e.g., Wash. All. of Tech. Workers v. U.S. Dep’t of Homeland
Sec., 395 F. Supp. 3d 1, 20 (D.D.C. 2019); Waterkeeper All., Inc. v. Wheeler, 330 F.R.D. 1, 8
(D.D.C. 2018); Envtl. Def. Fund, Inc. v. Costle, 79 F.R.D. 235, 242 (D.D.C. 1978), aff’d, (D.C.
Cir. July 31, 1978).
“[R]elegat[ion] to the status of amicus curiae” would not enable Texas to protect their
interests in this case and “is not an adequate substitute for participation as a party.” Nuesse, 385
F.2d at 704 n.10. In such a scenario, no party would provide a comprehensive defense of the Final
Rule to the Court. Texas would not be able to file motions or appeal if necessary. Id. Although
Texas acted as amicus curiae earlier in the proceeding, it did so when the Department adequately
10
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represented Texas’ interests and Texas was merely supplementing the Department’s arguments.
For the reasons stated below, those interests will diverge on January 20, 2021. See infra Part I.D.
Texas will likely be the sole party then defending the Final Rule in its entirety, making it essential
that its arguments be part of the Court’s deliberations. “Participation by [Texas] as amicus curiae
is not sufficient to protect against these practical impairments.” Feller v. Brock, 802 F.2d 722, 730
(4th Cir. 1986). Texas should be granted intervenor status.
D.

The parties no longer adequately represent Texas’ interests.

Rule 24(a)’s inadequate representation requirement is “not onerous.” Fund For Animals,
Inc. v. Norton, 322 F.3d 728, 735 (D.C. Cir. 2003) (citing Dimond v. District of Columbia, 792
F.2d 179, 192 (D.C. Cir. 1986)). “[T]he burden of making that showing should be treated as
minimal.” Trbovich v. United Mine Workers of Am., 404 U.S. 528, 538 n.10 (1972). Movants
“ordinarily should be allowed to intervene unless it is clear that the party will provide adequate
representation for the absentee.” United States v. Am. Tel. & Tel. Co., 642 F.2d 1285, 1293 (D.C.
Cir. 1980); see also Smuck v. Hobson, 408 F.2d 175, 181 (D.C. Cir. 1969) (holding that the burden
is on the parties opposing intervention to demonstrate that existing representation is adequate).
After January 20, neither the Department nor the current Intervenor-Defendants will adequately
represent Texas’ interests.
1.

The incoming administration is hostile to the Rule and Texas’
interests.

As an initial matter, “the change in the Administration raises ‘the possibility of divergence
of interest’ or a ‘shift’ during litigation.” W. Energy All, 877 F.3d at 1169. This possibility, on its
own, satisfies Rule 24(a)’s requirement of inadequate representation. See Forest Cty. Potawatomi
Cmty., 317 F.R.D. at 11 (stating that all movant need show is “a possibility that its interests may
not be adequately represented absent intervention”) (emphasis added). However, in addition to the
11
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general uncertainty surrounding a change of party in the White House, the President-elect has
repeatedly (and erroneously) asserted that the Final Rule is “a green light to ignore sexual
violence.” The Biden Agenda for Women, JOEBIDEN.COM, https://joebiden.com/womens-agenda/
(last visited Jan. 15, 2021). Promising to put a “quick end” to the Final Rule, he plans to “restore
[earlier] Title IX guidance for colleges, including the 2011 Dear Colleague Letter.”8 Id; The Biden
Plan To End Violence Against Women, JOEBIDEN.COM, https://joebiden.com/vawa/ (last visited
Jan. 15, 2021). These statements are evidence of an unavoidable, fundamental divide between
Texas and the Department under the President-elect’s incoming administration. Texas cannot trust
that the Department will serve as an adequate representative going forward.
2.

Existing intervenors do not have the same interests as Texas.

Earlier in the proceedings, the Court permitted the intervention of three non-profits
dedicated to promoting free speech and due process on college campuses. Although these
organizations support the Final Rule, they represent “different interest[s]” than Texas. Fund For
Animals, 322 F.3d at 737 (holding “that interests need not be wholly adverse” for representation
to be inadequate). The Intervenor-Defendants advocate on behalf of students, alumni, and faculty,
many of whom were subject to Title IX proceedings. Texas, in contrast, is a provider of public
education, for which it and its associated academic institutions receive federal funds. Thus,
whereas Intervenor-Defendants represent individuals whose rights may have been violated as a
result of a Title IX action, Texas represents institutions subject to Title IX.

8

The President-elect offered similar remarks in a statement he and his campaign released following
the Department’s announcement of the Final Rule, whereby he promised the Final Rule would “be
put to a quick end in January 2021.” Joe Biden, Statement on the Trump Administration Rule to
Undermine Title IX and Campus Safety (May 6, 2020), https://medium.com/@JoeBiden
/statement-by-vice-president-joe-biden-on-the-trump-administration-rule-to-undermine-title-ixand-e5dbc545daa.
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The differences between Texas and Intervenor-Defendants do not end there. As sovereign,
Texas has an independent duty to provide “a quality education that enables [students] to achieve
their potential and fully participate now and in the future in the social, economic, and educational
opportunities of our state and nation.” TEX. EDUC. CODE § 4.001. In doing so, Texas must respect
the rights of students suffering from sexual harassment as well as those accused of misconduct.
The Intervenor-Defendants, as private parties, are not subject to the same tensions. Cf. Trbovich v.
United Mine Workers of Am., 404 U.S. 528, 539 (1972) (concluding that government cannot
adequately represent private parties because it is also entrusted with protecting vital public
interests).
Because of these differences, Texas and the Intervenor-Defendants have adopted distinct
legal positions, which has significant implications for the resolution of this case. Texas takes a
position similar to the one advanced by the Department prior to the change in administration:
namely, it emphasizes that the Final Rule is consistent with federal statutes that form the basis of
Plaintiff States’ suit. The Intervenor-Defendants, on the other hand, contend that the Constitution
mandates many of the provisions in the Final Rule notwithstanding what is authorized by federal
statute.
The Intervenor-Defendants explained in their motion to intervene that courts, including the
D.C. Circuit, “look skeptically on government entities serving as adequate advocates for private
parties.” ECF 27 at 12 (quoting Crossroads Grassroots Policy Strategies v. Fed. Election Comm'n,
788 F.3d 312, 321 (D.C. Cir. 2015)). This is because governments often serve “numerous complex
and conflicting interests” that have the potential to affect their approach to litigation.
Commonwealth of Pennsylvania v. President of the United States of Am., 888 F.3d 52, 61 (3d Cir.
2018) (citing Kleissler v. U.S. Forest Serv., 157 F.3d 964, 973 (3d Cir. 1998)). The same logic

13

Case:Case
1:19-cv-06334
1:20-cv-01468-CJN
Document #:
Document
267-2 Filed:
130-1
06/15/21
Filed 01/19/21
Page 23 ofPage
25 PageID
19 of 21
#:3329

applies here, just in reverse. As private parties, the Intervenor-Defendants lack the complex and
competing duties and concerns that define Texas’ interest in Plaintiff States’ challenge to the Final
Rule.
II.

In the alternative, the Court should permit permissive intervention.
Texas satisfies all the requisites for permissive intervention. See New Hampshire v. Holder,

293 F.R.D. 1, 8 (D.D.C. 2013) (requiring movant to show an independent ground for subject matter
jurisdiction, a timely motion, and claim or defense that has a question of law or fact in common
with the main action). The Court should exercise its “wide latitude” and permit Texas to intervene
in this action even if Texas does not qualify for intervention as of right. Sault Ste. Marie Tribe of
Chippewa Indians v. Bernhardt, 331 F.R.D. 5, 9 (D.D.C. 2019).
First, Texas has an independent ground for subject matter jurisdiction, as the action raises
a federal question. See 7C Charles Alan Wright, et al., Fed. Prac. & Proc. Civ. § 1917 (3d ed.)
(“[T]he need for independent jurisdictional grounds is almost entirely a problem of diversity
litigation. In federal-question cases there should be no problem of jurisdiction with regard to an
intervening defendant nor is there any problem when one seeking to intervene as a plaintiff relies
on the same federal statute as does the original plaintiff.”).
Second, Texas’ motion is timely. As explained above, the need for intervention arises on
January 20, so Texas has not delayed, much less prejudiced any existing parties. See supra Part
I.A.
Third, Texas’ position in support of the Final Rule involves common questions of law and
fact. Nat’l Children’s Ctr., 146 F.3d at 1047 (noting courts in this jurisdiction “afforded this
requirement considerable breadth”). Both “the main action” and Texas’ defense center on whether
the Final Rule is consistent with Title IX and the Administrative Procedures Act. Fed. R. Civ. P.
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24(b)(1)(B). Those common questions of law and fact are sufficient for permissive intervention.
See Weinberg v. Barry, 604 F. Supp. 390, 392 n.1 (D.D.C. 1985).
Finally, the Court should exercise its discretion to permit intervention because Texas offers
a unique, important perspective that is currently absent from the proceeding. See Humane Soc. of
U.S. v. Clark, 109 F.R.D. 518, 521 (D.D.C. 1985) (judging it appropriate “[i]n light of the ‘scope
and complexity of plaintiffs’ challenge,’” to have absent interests “directly represented”). Like
Plaintiff States, Texas is a common provider of education, whose schools, universities, and other
academic programing are subject to Title IX. But unlike Plaintiff States, Texas believes that the
Final Rule will not only facilitate enforcement of Title IX but also discourage unconstitutional
practices that have violated the rights of individuals accused of misconduct. See Envtl. Def. Fund,
Inc. v. Costle, 79 F.R.D. 235, 244 (D.D.C. 1978), aff’d, (D.C. Cir. July 31, 1978) (considering
whether movant will “supplement the position already taken by the other parties”).
Texas can provide a broad-based defense of the Final Rule, enabling the Court to fully
assess its validity through adversarial proceedings, despite the new Administration’s change of
position on the merits. Clark, 109 F.R.D. at 521 (granting intervention because movant showed
“willingness and ability to contribute to the full development of the factual and legal issues
presented”).
CONCLUSION
For the foregoing reasons, the State of Texas respectfully requests that the Court grant its
motion to intervene as a matter of right under Rule 24(a) or, in the alterative, for permissive
intervention under Rule 24(b).
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ILLINOIS COALITION FOR IMMIGRANT
AND REFUGEE RIGHTS, INC.,
Case No. 19-cv-6334
Plaintiff,
Judge Gary Feinerman
v.
ALEJANDRO MAYORKAS, in his official
capacity as Secretary of U.S. Department of
Homeland Security; U.S. DEPARTMENT OF
HOMELAND SECURITY,
et al.,
Defendants.
DECLARATION OF LAWRENCE BENITO IN OPPOSITION TO TEXAS, ET AL. MOTION
TO INTERVENE AND MOTION FOR RELIEF FROM JUDGEMENT PURSUANT TO FED.
R. CIV. P. 60(B)
I, Lawrence Benito, Executive Director of the Illinois Coalition for Immigrant and Refugee
Rights (ICIRR), declare as follows:
1. I am over the age of 18, competent to testify as to the matters herein and make this
declaration based on my personal knowledge.
2. On September 26, 2019, I filed a declaration in this court detailing ICIRR’s role in
challenging the 2019 public charge rule, and the need created by this rule for us to divert
resources and staff time away from projects critical to the organization’s mission in order to
dedicate resources toward combating the chilling effect of the rule. Dkt. 27-1 at 340 (Sep. 26,
2019). ICIRR and its members observed a reduction in enrollment in public benefits
programs, even those benefits not subject to the public charge rule, such as unemployment
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benefits and WIC. ICIRR and its members further observed that many immigrants, including
even those who are not subject to the public charge rule, were attempting to disenroll from
SNAP, Medicaid, TANF, and WIC for themselves and even their U.S. citizen children out of
fear that the rule will harm their immigration status and options.
3. On April 13, 2020, I filed a declaration in the Supreme Court of the United States detailing
the widespread confusion that ICIRR and its members observed regarding the application of
the public charge rule to medical treatment and testing for COVID-19. Mot. to Lift of Modify
Stay at 199, DHS v. New York, No. 19A785 (U.S. Apr. 20, 2020). ICIRR and its members
received an increase in calls expressing concern that COVID-19 related medical testing or
treatment for themselves or their family members will subject them to public charge, and
thus impact their ability to remain in the country. This was especially true of seniors or
individuals with underlying health conditions, even though they are at greater risk of serious
health complications or even death due to COVID-19.
4. A recent study released by the Urban Institute showed that immigrant communities continued
to avoid government benefits for which they were eligible despite these communities being
among the hardest hit by the pandemic. In December 2020, half of low-income immigrant
households reported the pandemic negatively impacted their employment. Food insecurity
was an issue for 41.4 percent of low-income immigrant households, while 26.8 percent
reported problems paying medical bills and 25.7 percent had a household member that did
not get needed medical care. Even with these challenges, 27.5 percent of low-income
immigrant households reported avoiding available cash and noncash benefits for fear of
negative immigration consequences. This chilling effect caused 13.2 percent of low-income
immigrant families to avoid nutrition assistance, 10.9 percent to avoid health programs, and
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9.8 percent to avoid housing assistance. See. Hamutal Bernstein, et al., Adults in Low-Income
Families Were Deeply Affected by the COVID-19 Crisis yet Avoided Safety Net Programs in
2020, Urban Institute (May 2021), https://www.urban.org/sites/default/files/publication/
104280/adults-in-low-income-immigrant-families-deeply-affected-by-pandemic-yet-avoidedsafety-net.pdf.
5. To combat this chilling effect, ICIRR committed substantial resources developing materials
to spread accurate information to the immigrant community and other partners, conducting
trainings on the implications of the rule, engaging in community outreach, and responding to
inquiries from partners and individuals who feared they are directly impacted.
6. From January 2017 to present, ICIRR estimates that the value of staff time and resources
diverted to date to public charge activities amounts to $200,000, including the costs of paying
unplanned overtime; conducting at least 95 trainings – 55 of which were in 2020 or 2021-and holding other community education events. In fiscal year 2021 alone, ICIRR has
dedicated $163,292.00 to media advertising intended to combat the chilling effect of the rule.
7. ICIRR has also had to commit significant resources to continually responding to the
fluctuating nature of the public charge rule’s application, and the need to update training and
outreach materials accordingly. ICIRR notified its members and communities that the rule
was not going into effect when the first nationwide preliminary injunction was issued on
October 11, 2019. A preliminary injunction was also granted by this court on October 14,
2019, temporarily blocking the rule from being implemented in Illinois, but then the U.S
Supreme Court decision stayed the Illinois injunction on February 21, 2020, permitting the
rule to go into effect in Illinois. ICIRR had to change its materials and trainings to advise
members and communities that they may be subject to the Trump administration’s public
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charge rule. On July 29, 2020, the Southern District of New York issued a nationwide
preliminary injunction enjoining the rule for the duration of the state of emergency related to
the COVID-19 pandemic, but that injunction was later limited to New York, Connecticut,
and Vermont, and then vacated entirely on September 11, 2020. When this court vacated
public charge rule on November 2, 2020, ICIRR immediately notified its members and
communities. Only a day later, however, the rule was back into effect and ICIRR again had
to change its messaging. This back-and-forth served to dramatically increase confusion and
required a greater commitment of resources and staff time to continue to update and spread
timely and accurate information to ICIRR’s members and the community.
8. While the legal dispute surrounding the rule was continuing, then presidential candidate
Joseph Biden made statements that he would reverse the Trump administrations public
charge rule.
9. On February 2, 2021, President Biden directed the Secretary of Homeland Security, along
with the Attorney General, the Secretary of State, and other relevant agency heads, to review
the public charge rule and the agencies’ implementation of it. ICIRR regarded this Executive
Order as a clear signal that the public charge rule would be reversed and communicated that
expectation to members.
10. On March 9, 2021, the government filed motions dismissing public charge related appeals,
including its appeal of the partial summary judgment entered by this court vacating the 2019
rule. In reliance on that dismissal, ICIRR issued a press release on its website
(https://www.icirr.org/News/Public%20Charge%20Legal%20Fight%20Ends), held live
events on social media, and conducted a press conference to declare that the legal fight
concerning the public charge rule was over, and that the rule was no longer applicable. In
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further reliance on this dismissal - and what ICIRR had interpreted as the Biden
administration’s commitment to honoring the vacatur order - ICIRR dismissed its equal
protection clause claim, terminating the case in this court on March 11, 2021.
11. Two months passed between the termination of the case and the filing of the motions for
intervention and relief from judgment, and in that time ICIRR has committed substantial
resources to outreach to partners and the community spreading the message that the Trump
administration’s public charge rule is no longer in effect. ICIRR staff have dedicated at least
five hours to updating resources such as fact sheets, screening tools, presentations, and other
materials to reflect the termination of the case. Since the Executive Order on February 2,
2021, ICIRR has conducted 16 trainings on the application of the public charge rule, 10 of
which occurred after the rule was vacated.
12. Since the termination of the case, ICIRR has had additional capacity for activities central to
its mission to advance the rights of immigrants, such as efforts to expanded state-funded
health insurance coverage to segments of the immigrant population, assisting immigrants in
accessing stimulus payments and tax credits made available under federal COVID relief
legislation, and pursuing its state legislative agenda that includes, among other items, state
funding for direct cash assistance for immigrants excluded from federal COVID relief
and increased state support for education among immigrant communities regarding public
benefit eligibility.
13. If either the motion to intervene or the motion for relief from judgement is granted, ICIRR
expects widespread confusion and the persistence of the chilling effect consistent with the
organization’s experience combating these calculated impacts of the Rule for over four years.
A legal dispute that was resolved will again be thrown into doubt, and work done by ICIRR
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and its partners to combat the chilling effect after the termination of the case will have been
squandered. Even more immigrants, who ICIRR is still trying to convince that it is safe for
them to secure needed public assistance, will refrain from seeking Medicaid and other
necessary health services, food, and other programs for themselves and their children, based
on renewed fears that using those benefits will prevent them from adjusting status.
14. To mitigate this harm, ICIRR and its members will again be forced to divert their limited
resources to address the broad chilling effect on public benefits enrollment that the Final
Rule was designed to effect and causing further harm to a community still reeling from the
impacts of the COVID-19 pandemic.
I, Lawrence L. Benito, declare under penalty of perjury that the foregoing is true and correct to
the best of my knowledge.
Executed this 15th day of June 2021 in Cook County, Illinois.

Lawrence Benito

