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INTRODUCTION 

Defendant Mark Brnovich, in his official capacity as Attorney General of the 

State of Arizona (the “Attorney General”), hereby moves to dismiss Plaintiffs’ 

Complaint (Doc. 1) (“Compl.”) under Federal Rule of Civil Procedure 12(b)(1). 

Plaintiffs’ Complaint challenges the validity of the SAFE Agreement between 

Defendant Brnovich and Federal Defendants and alleges that it caused them injury.  

The SAFE Agreement, however, has never been acted upon and thus has not caused 

Plaintiffs any cognizable—or even conceivable—injury.  The Complaint must 

accordingly be dismissed for lack of Article III standing. 

In particular, the SAFE Agreement has never been operationalized even once in 

the slightest manner. It was completely disavowed by Federal Defendants, who have 

never honored its terms in any manner whatsoever. As a result of Federal Defendants’ 

prompt disavowal, the SAFE Agreement for all intents and purposes here exists only 

on paper. 

As a result, Plaintiffs have not suffered any injury from the SAFE Agreement, 

since it has never been actually put into operation by Federal Defendants. Plaintiffs 

accordingly lack standing to bring their claims, rendering dismissal under Rule 12(b)(1) 

appropriate. 

BACKGROUND 

On January 8, 2021, the Department of Homeland Security (“DHS”) signed a 

Sanctuary for Americans First Enactment Agreement (“SAFE Agreement”) with the 

Arizona Attorney General.  Ex. A; see Compl. at ¶ 1.  The SAFE Agreement, among 

other things, included an agreement by which the Attorney General’s Office (“AGO”) 

and Arizona Department of Law (“ADL”) would “provide information and assistance 

to help DHS perform its border security, legal immigration, immigration enforcement, 

national security, and other law enforcement missions in exchange for DHS’s 

commitment to consult [AGO and ADL] and consider its views before taking any 
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action adopting or modifying a policy or procedure” that could affect aspects of DHS’s 

immigration enforcement activities.  Ex. A at 2.  The SAFE Agreement also provides 

that “[a]ny party may terminate its involvement in this Agreement” with 180 days’ 

written notice and such “termination will be effective 180 days after the written 

termination request was submitted or upon a date agreed upon by all parties, whichever 

is earlier.”  Id. at 7. 

Shortly after the SAFE Agreement was signed, DHS issued a January 20 

memorandum modifying DHS policy, including instituting a 100-day pause in 

removals.  Compl. at ¶ 5.  In response, the Attorney General sent Acting DHS 

Secretary David Pekoske a letter on January 26, 2021, titled “Request for DHS to 

comply with its agreement with the Arizona Attorney General’s Office before 

instituting ‘pause on removals.’”  Ex. B.  This letter was ignored and AGO followed up 

via an email from Joseph Kanefield, Chief Deputy & Chief of Staff, to Acting Secretary 

Pekoske on February 1, 2021.  Ex. C.   

On February 2, 2021, DHS through Acting Secretary Pekoske responded by 

letter (the “Pekoske Letter”) to the Attorney General stating that “The Document 

between DHS and Arizona is void, not binding, and unenforceable” and 

“Notwithstanding that the Document is void … this letter also provides notice … that 

DHS, CBP, ICE, and USCIS rescinds, withdraws, and terminates the Document, 

effective immediately.”  Ex. D.  The SAFE Agreement has thus never been 

operationalized, with DHS rejecting its validity and simultaneously giving notice of its 

termination upon the Attorney General’s first attempt to utilize it.  The language of the 

Pekoske Letter makes clear that DHS has no intention of following the terms of the 

SAFE Agreement even before its 180-day termination period has expired. 

Meanwhile, on January 22, 2021, the State of Texas sued DHS over the January 

20 memorandum, and ultimately obtained a preliminary injunction of the 100-day 

pause on removals on February 23, 2021.  Compl. at ¶ 76.  The Arizona Attorney 
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General also filed a suit against DHS on February 3, 2021, amending that complaint on 

March 8, 2021, alleging that DHS’s issuance of the January 20 memorandum and 

subsequent February 18 Interim Guidance violate the Administrative Procedure Act 

(“APA”).  Compl. at ¶¶ 80-81.  Notably, the Attorney General’s litigating position has 

been that the plaintiffs in that suit “are not seeking specific performance of the [SAFE 

Agreement]” but rather “seek a declaration that the Removal Moratorium is void, and 

inter alia, the [SAFE Agreement] establish[es] that DHS changed its removal policy, 

[and] did not follow proper procedure in doing so.”  State of Arizona, et al. v. DHS, et al., 

2:21-cv-00186-SRB (D. Ariz. Apr. 5, 2021), Reply in Support of Mot. for Preliminary 

Injunction, Doc. 38 at 16, Ex. E.  On March 10, 2021, the Attorney General joined 

with several other states to file a motion to intervene in an already-ongoing appeal 

regarding another DHS policy change to the “Public Charge Rule.”  Compl. at ¶ 82.  

Both cases are still pending before their respective courts.  

Plaintiffs filed this suit on March 16, 2021, alleging injuries from the SAFE 

Agreement, which was never operationalized, DHS has expressed it will not be 

following, and which has not been otherwise enforced—nor has its specific 

performance been sought—in any court. 

ARGUMENT 

I. Plaintiffs’ Allegations Fail To Satisfy Standing Requirements 

Plaintiffs lack standing as they cannot point to any injury actually stemming 

from the implementation of the SAFE Agreement between the Attorney General and 

DHS.  This burden of demonstrating standing falls on Plaintiffs alone.  Sierra Club v. 

U.S. E.P.A., 762 F.3d 971, 976 (9th Cir. 2014).  To establish standing, (1) Plaintiffs 

must have suffered an “injury in fact” to a “legally protected interest,” (2) “the injury 

has to be ‘fairly ... trace[able] to the challenged action of the defendant, and not ... th[e] 

result [of] the independent action of some third party not before the court,’” and (3) “it 

must be ‘likely,’ … that the injury will be ‘redressed by a favorable decision.’”  Lujan v. 
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Defs. of Wildlife, 504 U.S. 555, 560–61 (1992) (quoting Simon v. Eastern Ky. Welfare Rights 

Organization, 426 U.S. 26, 41–43 (1976)).  Plaintiffs’ claims fail to satisfy this “irreducible 

constitutional minimum.”  Id.   

a. Plaintiffs Cannot Suffer Damages From An Agreement That Was 
Never Operationalized 

As a threshold matter, Plaintiffs cannot have suffered any damages as a result of 

the SAFE Agreement because the agreement has never been put into operation and 

DHS—the only party to it capable of making the potential changes to immigration 

policy of which Plaintiffs complain—has expressly stated that it considers it void.  Yet 

the Complaint claims that “But for the unlawful SAFE Agreement and Defendant 

Brnovich’s efforts to enforce it,” Plaintiffs would not suffer the alleged injuries.  Doc. 1 

at ¶¶ 93, 100, 104, 112, 113.  To the extent that Plaintiffs’ allegations are that future 

injuries may occur, they have likewise failed to meet their burden of showing that such 

injury is “actual and imminent, not conjectural or hypothetical.”  Davidson v. Kimberly-

Clark Corp., 889 F.3d 956, 967 (9th Cir. 2018) (internal quotation marks omitted).  

As the agreement was never operationalized, it cannot be that the agreement 

itself has led to any injury to Plaintiffs.  This is especially true where, as here, any 

obligation under the agreement was disavowed by DHS almost immediately.  And 

while Plaintiffs identify certain lawsuits in which the Attorney General is involved, 

none of these are actually seeking specific performance of the SAFE Agreement.1  

 
1 The Complaint identifies two cases in which the Attorney General is involved that 
they allege are attempts to enforce the SAFE Agreement.  Compl. at ¶¶ 80-82.  The 
first, Arizona v. DHS, brings multiple claims independent of the SAFE Agreement and 
does not seek enforcement of the agreement through specific performance.  State of 
Arizona, et al. v. DHS, et al., 2:21-cv-00186-SRB (D. Ariz.), Compl. Doc. 1; and Ex. E.  
The second involves an appeal that began in 2019, well before the SAFE Agreement 
was signed, in which the Attorney General is part of a multi-state coalition that filed a 
motion to intervene, and that motion to intervene does not mention the SAFE 
Agreement even once.  City & Cnty. of San Francisco v. U.S. Citizenship & Immigr. Servs., 
No. 19-17213 (9th Cir. Mar. 10, 2021), Mot. to Intervene, ECF No. 143, Ex. F. 
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With no actual enforcement or discharge of obligation under the SAFE Agreement 

properly alleged in the Complaint, it follows that Plaintiffs cannot have actually been 

injured as they claim. Nor have Plaintiffs plausibly alleged otherwise. 

b. Plaintiffs Have No “Legally Protected Interest” In Preventing The 
Attorney General From Bringing Suits Under The APA. 

Plaintiffs’ claims are improper because they are not a party to the SAFE 

Agreement and “a party does not have standing to bring a declaratory judgment claim 

regarding rights and obligations under a contract to which it is neither a party nor a 

third-party beneficiary.” Tri-State Generation & Transmission Ass’n. v. BNSF Ry. Co., No. 

CV08-272-PHX-MHM, 2008 WL 2465407, at *2 (D. Ariz. June 17, 2008).  Standing 

requires that Plaintiffs have a “legally protected interest,” yet Plaintiffs cannot establish 

such an interest pertaining to the SAFE Agreement as they are neither parties nor 

third-party beneficiaries to that agreement.  Lujan, 504 U.S. at 560; cf. Ass'n of Pub. 

Agency Customers v. Bonneville Power Admin., 733 F.3d 939, 952 (9th Cir. 2013) (legally 

protected interest is found where plaintiff had “an interest in receiving whatever it is 

guaranteed under its contracts”).  With no interest in the benefits or guarantees of the 

SAFE Agreement upon which Plaintiffs’ claims all rest, Plaintiffs cannot have standing 

here. 

Further, Plaintiffs can assert no legal interest in preventing the Arizona Attorney 

General from bringing or taking part in lawsuits alleging that DHS has acted 

unlawfully.  The Arizona Attorney General is authorized by statute to represent the 

state in federal court, and may “go to the courts for protection of the rights of the 

people.”  State ex rel. Morrison v. Thomas, 297 P.2d 624, 628 (Ariz. 1956); A.R.S. §§ 41-

192, -193.  And the Attorney General is not himself making any of the policy changes.  

See Arizona v. U.S., 567 U.S. 387, 394, 416 (2012) (“The Government of the United 

States has broad, undoubted power over the subject of immigration and the status of 
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aliens” and “the State may not pursue policies that undermine federal law”).  Instead, 

he is merely asking federal courts to adjudicate claims under federal law.  Any resulting 

“injury” from such decisions is attributable to the federal courts, not the Attorney 

General—especially “since it will be the courts alone who in all such cases make the 

final decisions and not the Attorney General.”  Morrison, 297 P.2d at 628.  Further, the 

Attorney General’s involvement in each of the lawsuits Plaintiffs cite as causes of their 

alleged injuries is not limited to claims relying on the SAFE Agreement, and therefore 

Plaintiffs cannot plausibly maintain their key allegation that such actions would not 

have been taken “but for” the SAFE Agreement.  E.g., Compl. at ¶ 93.  Plaintiffs thus 

have no legally protected interest in preventing the Attorney General from carrying out 

his statutorily-conferred duties, much less an interest in interfering with the 

proceedings or judgments of federal courts.  

c. Plaintiffs’ Alleged Injuries Are Not Traceable To The Agreement 

Plaintiffs’ alleged injuries also fail to meet the second Lujan factor because they 

are not traceable to the Agreement and caused by “the independent action of some 

third party not before the court.”  504 U.S. at 560.  Indeed, the Plaintiffs here each 

specify other causes of their injuries in the Complaint.  Throughout the Complaint, 

Plaintiffs point to several third parties—including the courts and their own members—

who are or would be the direct cause of their injuries, which makes it “substantially 

more difficult” for Plaintiffs to carry their burden of establishing standing as they are 

not the “object of the government action” being challenged.  Missouri ex rel. Koster v. 

Harris, 847 F.3d 646, 653-654 (9th Cir. 2017) (quoting Lujan, 504 U.S. at 562).  Plaintiff 

Puente notes that “[w]hen the DHS Memo went into effect, the number of calls that 

Puente fielded daily … dropped significantly,” but “Since the DHS Memo’s pause on 

removals was enjoined … Puente’s staff have had to devote … hours to providing 

advice to members and their families regarding the quickly evolving status of the law 
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governing removals and addressing members’ fear of impending removal proceedings.”  

Compl. at ¶¶ 87-88.  These facts clearly point to the injunction issued by the Southern 

District of Texas (see Compl. at ¶ 76) at the request of the Attorney General of Texas—

i.e., not Arizona’s Attorney General.  State attorneys general are not interchangeable 

parts such that Plaintiffs can obtain redress against Texas’s attorney general by suing 

Arizona’s. 

Plaintiffs pointing to the Texas TRO as the key element that ended the brief 

drop in call volume they experienced after DHS’s January 20 Memorandum is thus 

unavailing.  So, too, is their reliance on the alleged redirection of resources “[a]s a result 

of the two … removal cases” “Defendant DHS has reopened” “[s]ince the DHS 

Memo’s pause on removals was enjoined.”  Id. at ¶¶89-90.  The allegations do not even 

establish whether the post-injunction call volume was higher than that experienced 

under the Trump Administration prior to January 20.  Additionally, the greater call 

volume cited appears to be due to Puente’s “members’ fears of impending removal 

proceedings.”  Id. at ¶ 88.  Puente’s enhanced workload due to its members feelings of 

uncertainty about changes in immigration law at the time of a change in presidential 

administration is a direct effect of the “independent action of some third party” or 

parties not traceable to the Attorney General’s actions.  Lujan, 504 U.S. at 560.   

Plaintiff CPLC complains that “the Trump Administration’s Public Charge Rule 

placed a substantially greater burden on green-card applicants” which “forced CPLC’s 

staff to spend approximately three additional hours per client.”  Compl. at ¶ 97.  The 

only action the Attorney General is alleged to have taken regarding CPLC’s claimed 

injuries (id. at ¶¶ 94-104) is filing “a motion to intervene in a pending Ninth Circuit 

proceeding seeking to reinstate the rule” after the Biden Administration stopped 

enforcing it.  Id. at ¶ 98.  Here, CPLC attributes any actual injury to the effects of a 

policy created by the Trump Administration and can only complain that the Attorney 
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General has attempted to intervene in a suit brought by another party in order to get a 

court’s determination of whether that policy was properly discontinued. 

Plaintiff FIRRP cannot even point to any actual action taken by the Attorney 

General to cause its alleged injuries.  Id. at ¶¶ 105-113.  It claims that “FIRRP has 

expended considerable resources in anticipation of the Biden Administration’s rolling 

back the [Migrant Protection Protocols] in Arizona” including hiring “an additional, 

full-time staff member.”  Id. at ¶ 110.  These are self-imposed costs wholly independent 

of the Arizona Attorney General.  FIRRP names two actions by Arizona that it claims 

lead to its injuries: (1) a “letter to Defendant Mayorkas condemning the ‘repealing [of] 

the [MPP]’” by “Arizona’s Governor, Doug Ducey,” and (2) “Arizona has sued to 

enjoin the DHS Memo’s pause on removals, indicating its intent to aggressively enforce 

its purported rights under the SAFE Agreement.”  Id. at 111.  But Arizona’s governor 

is not a party to this case, nor can a letter expressing his opinion directly cause an 

allegedly injurious change in federal policy.  And it is notable that, while FIRPP 

references the lawsuit described in paragraphs 80-81 of the Complaint, that lawsuit has 

nothing to do with the MPP, the only immigration policy to which FIRPP attaches its 

claims.  Other than its fear that the Attorney General might act on an “intent to 

aggressively enforce” his rights through the courts, FIRPP has no basis for alleging any 

injury from Defendant Brnovich. 

Plaintiffs may not use this auxiliary challenge to interfere with proceedings 

before another court.  The Complaint not only fails to establish any direct means by 

which the Attorney General’s actions have caused their injuries, it provides the facts of 

alternative, direct causes of these same injuries, often involving the actions of third 

parties or even the Plaintiffs’ choices, themselves.  At best, the Complaint alleges 

prospective injuries that would only come to pass if (1) the SAFE Agreement is 

unlawful, and (2) the Attorney General nevertheless obtains a federal court judgment 

that enforces the SAFE Agreement’s terms.   
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But, among myriad other problems, this allegation is self-defeating, for if a 

federal court rules that the SAFE Agreement is enforceable and so orders it to be 

enforced, then it cannot have been an unlawful agreement in the first place and so the 

Attorney General would not be wrong for enforcing it.  Nevertheless, the Attorney 

General’s claims in the cases Plaintiffs describe are not for the specific performance of 

the SAFE Agreement, nor does the Complaint establish that they are, and so even that 

prerequisite is absent.  Instead, this suit is an improper attempt to increase the Attorney 

General’s costs of bringing separate challenges under the Administrative Procedure Act 

to federal policy changes where Plaintiffs believe the changes benefit them.  Thus, 

Plaintiffs fail to satisfy the second Lujan requirement for standing. 

d. A Favorable Decision Here Cannot Redress Plaintiffs’ Alleged 
Injuries Stemming From Decisions Of Other Federal Courts 

Even if Plaintiffs were to prevail here, such a judgment would not redress their 

alleged injuries.  As this Court recently noted, “[r]edressability in this context means 

that ‘it must be likely, as opposed to merely speculative, that the injury will be redressed 

by a favorable decision.’” CDK Global LLC v. Brnovich, No. CV-19-04849-PHX-GMS, 

2020 WL 1640444, at *2 (D. Ariz. Apr. 2, 2020) (quoting Planned Parenthood Ariz., Inc. v. 

Brnovich, 172 F. Supp. 3d 1075, 1086 (D. Ariz. 2016)).  As discussed above, Plaintiffs’ 

claims that they would be injured are contingent upon the Attorney General obtaining 

a favorable judgment—and one based on the SAFE Agreement—in either this Court 

or before the Ninth Circuit in one of the separate cases described in the Complaint.  See 

Compl. at ¶¶ 80-82.  Yet this case does not present the same issues as Arizona v. DHS, 

No. 2:21-cv-00186-SRB, and so this Court would not have the opportunity to directly 

overrule any judgment obtained in that case, even if it were so inclined.  Nor would this 

Court have authority to countermand a judgment by the Ninth Circuit in City & Cnty. of 
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San Francisco v. U.S. Citizenship & Immigr. Servs., No. 19-17213. Review of this Court’s 

judgments is vested in the Ninth Circuit.  Not the other way around. 

This is not a matter of Plaintiffs’ attempts to intervene or appear as amici in the 

cases the Complaint says will actually affect their rights, but one of whether they can 

bring a wholly separate case in order to stop the effects of other ongoing federal 

proceedings.  As the issues of those cases are not litigated here, it would be impossible 

for Plaintiffs’ favorable judgment here to redress their alleged injuries.  Therefore, 

Plaintiffs fail to meet the core requirement of redressability as well. 

II. Plaintiffs’ Claims Should Be Dismissed As Moot 

Additionally, Plaintiffs’ claims are prudentially moot now and will soon be 

constitutionally moot under Article III as well.  E.g., Campbell-Ewald Co. v. Gomez, 577 

U.S. 153, 160 (2016) (U.S. CONST., art. III, § 2 “demand[s] that an actual controversy 

… be extant at all stages” of litigation) (internal quotation marks omitted).  Defendants 

have not operationalized the SAFE Agreement and Plaintiffs cannot point to any 

specific use or enforcement of the agreement leading to their alleged injuries.  As DHS 

has confirmed it will not be altering its policies based on the SAFE Agreement going 

forward, either, there is no opportunity for such an injury to occur and Plaintiffs’ 

claims are therefore moot.  See, Pekoske Letter, Ex. D. 

a. The SAFE Agreement Will Expire In Days 

DHS gave notice of termination of the SAFE Agreement on February 2, 2021, 

triggering the 180-day termination provision within the agreement.  SAFE Agreement, 

Ex. A; Pekoske Letter, Ex. D.  This gives an official termination date of August 1, 

2021, by the SAFE Agreement’s own terms. Upon that date, there will be no way for 

the Plaintiffs to suffer the prospective harms they allege may occur should the Attorney 

General attempt to enforce the SAFE Agreement. 
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b. Plaintiffs’ Claims Are Prudentially Moot 

And while the official termination date has not yet occurred, Plaintiffs’ claims 

are prudentially moot as a SAFE Agreement that DHS has expressed no intention of 

complying with, even while technically active, has no practical significance to Plaintiffs.  

“The doctrine of prudential mootness permits a court to ‘dismiss an appeal not 

technically moot if circumstances have changed since the beginning of litigation that 

forestall any occasion for meaningful relief[.]’”  Deutsche Bank Nat. Tr. Co. v. FDIC, 744 

F.3d 1124, 1135 (9th Cir. 2014).   

Prudential mootness reflects the common-sense recognition that, “if events so 

overtake a lawsuit that the anticipated benefits of a remedial decree no longer justify 

the trouble of deciding the case on the merits, equity may demand not decision but 

dismissal.”  Winzler v. Toyota Motor Sales U.S.A., Inc., 681 F.3d 1208, 1210 (10th Cir. 

2012).  And courts of appeal nationwide that have considered the issue have concluded 

that actions (such as this one) seeking only declaratory and equitable relief—

i.e., discretionary relief—can properly be dismissed as moot on prudential grounds, even 

if the case is not moot within the meaning of Article III.  See, e.g., Ard v. FDIC, No. 09-

4115, 2010 U.S. Dist. LEXIS 25113, at *19-20 (C.D. Cal. Mar. 17, 2010) (“The 

prudential mootness doctrine has been adopted by the First, Third, Fourth, Fifth, Sixth, 

Eighth, Tenth, and D.C. Circuits; no circuit or district court has rejected it.”) (collecting 

cases).  

The SAFE Agreement has not been—and, by all indications, will never be—

operationalized. It will thus soon fade from being (1) practically irrelevant and affecting 

no one, into (2) a formal nullity, which still tangibly affects no one. The dispute that 

Plaintiffs attempt to pose about the SAFE Agreement’s validity thus lacks any practical 

significance now, and is thus prudentially moot given the Federal Defendants’ prompt 

disavowal and the rapidly approaching formal mootness. And whether dismissed as 
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prudentially moot now, or constitutionally moot with a few weeks (or less) of the 

motions to dismiss being fully briefed, the ultimate result here is not in doubt: dismissal 

under Rule 12(b)(1) is inevitable. 
 

CONCLUSION 
 For the reasons above, the Court should dismiss Plaintiffs’ Complaint. 
 

RESPECTFULLY SUBMITTED this 14th day of June, 2021. 

 
MARK BRNOVICH 
ATTORNEY GENERAL 
 
 
By /s/  Anthony R. Napolitano    

ANTHONY R. NAPOLITANO (NO. 34586) 
     Assistant Attorney General  
OFFICE OF THE ARIZONA ATTORNEY GENERAL 
2005 N. Central Ave. 
Phoenix, Arizona 85004 
Telephone: (602) 542-3333 
Facsimile: (602) 542-8308 
ACL@azag.gov 
Anthony.Napolitano@azag.gov 
 

 
Attorneys for Defendant Mark Brnovich,  
in his official capacity as Attorney General of the State of 
Arizona 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 14th day of June, 2021, I electronically transmitted 

the foregoing document to the Clerk’s Office using the CM/ECF system, which will 

send a notice of filing to all counsel of record.  

  /s/  Anthony R. Napolitano  
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AGREEMENT UETWEEN THE DEPARTMENT OF HOMELAND SECURITY AN]) 
THE ARIZONA ATTORNEY GENERAL'S OFFICE AND THE ARIZONA 

DEPARTMENT OF LAW 

The parties to this Sanctuary for Americans First Enactment (SAFE) Agreement (Agreement) are 

on the one hand: 

(I) The Department ofHomeland Security, 
(2) U.S. Customs and Border Protection (CBP), 
(3) U.S. Inunigration and Customs Enforcement (ICE), and 
(4) U.S. Citizenship and Immigration Services (USCIS);1 

and on the other hand : 

(5) the Arizona Attorney General ' s Office and the Arizona Department of Law 

(Agency). 

I. A UTHOIUTY 

The authorities governing this Agreement include, but are not limited to: 

(I) Inunigration Refonn and Control Act of 1986, Pub. L. No. 99-603, I 00 Stat. 3359, as 
amended. 

(2) Illegal lnun.igration Reform and Inunigrant Responsibility Act of 1996, Pub. L. 
No. 104-208, 110 Stat. 3009, as amended. 

(3) Privacy Act, 5 U.S.C. Section 552a, as amended. 
( 4) The Inter-Governmental Cooperation Act, 31 U.S. C. Section 6501 , et. seq. as 

amended. 
(5) Homeland Security Act of 2002, 116 Stat. 2135, 6 U.S.C. Section 101, et seq. as 

amended. 
(6) Inunigration and Nationality Act, 8 U.S.C. Section II 01, et seq. as amended. 

TI. PURPOSE AND COMMITMENT 

DHS recognizes that Agency, like other state agencies and municipalities, is directly and 

concretely affected by changes to DHS rules and policies that have the effect of easing, relaxing, 

or limiting immigration enforcement. Such changes can negatively impact Agency's law 

enforcement needs and budgets, as well as its other important health , safety, and pecuniary 

interests of the State of Arizona. The harm to Agency is particularly acute where Agency's 

1 The Department of Homeland Security, CBP, ICE, and USCIS are collectively referred to in 
tltis Agreement as "DHS." The Department of Homeland Security, CBP, lCE, and USCIS enter 
into this Agreement individually and collectively, such that termination or removal of one or 
more of those parties (whether by law or contract) (including the Department of Homeland 
Security) does not terminate this Agreement as to any other parties. 
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budget has been set months or years in advance and it has no time to adjust its budget to respond 

to Dl IS policy changes . SpecificHil y, DHS recognizes that the following actions result in direct 

and concrete injuries to Agency, including increasing the rate of crime, consumption of public 

benefits and services, strain upon the healthcarc system, and harm to the environment, as well as 

increased economic competition with the State of Arizona 's current residents for, among other 

things, employment, housing, goods and services: 

(1) 
(2) 

(3) 
(4) 
(5) 

(6) 
(7) 
(8) 

(9) 

a decrease of any immigration enforcement priorities; 
a voluntary reduction in the number of DHS agents performing immigration 
enforcement functions; 
a decrease or pause on returns or removals of removable or inadmissible aliens; 
a decrease or pause on apprehensions or administrative arrests; 
relaxation of the standards for granting relief from return or removal, such as 
asylum; 
an increase in releases from detention; 
a relaxation of the standards for granting release from detention; 
changes to immigration benefits or eligibility, including work authorization, 
discretionary actions, or discretionary decisions; and 
rules, policies, procedures, and decisions that could result in significant increases 
to the number of people residing in a community. 

time, Agency recognizes that DHS relies on cooperation with Agency and 

information shared by Agency to carry out DHS's functions, including but not limited to 

combating financial crimes, internet crimes against children, and human trafficking, as well as 

immigration enforcement. Any decrease in a State's or municipality's cooperation or information 

sharing with DHS can result in a decrease in these law enforcement priorities. 

At the same 

To that end, tllis Agreement establishes a binding and enforceable commitment between DHS 

and Agency, in which Agency will provide information and assistance to help DHS perform its 

border security, legal immigration, immigration enforcement, national security, and other law 

enforcement missions in exchange for DHS's conunitment to consult Agency and consider its 

views before taking any action, adopting or modifying a policy or procedure, or making any 

decision that could: 

(1) reduce, rediTect, reprioritize, relax, or in any way modify immigration 
enforcement; 

(2) decrease the number ofiCE agents performing immigration enforcement duties; 
(3) pause or decrease the number of returns or removals of removable or inadmissible 

aliens from the country; 
(4) increase or decline to decrease the number of lawful, removable, or inadmissible 

aliens; 
(5) increase or decline to decrease the number of releases from detention; 
(6) relax the standards for granting relieffrom return or removal, such as asylum; 
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(7) relax the standards for granting release from detention; 
(8) relax the standards for, or otherwise decrease the number of, apprehensions or 

administrative arrests; 
(9) increase, expand, extend, or in any other way change the quantity and quality of 

immigration benefits or eligibility for other discretionary actions for aliens; or 
( 1 0) otherwise negatively impact Agency. 

ln case of doubt, DHS will err on the side of consulting with Agency. 

lU. RESPONSIBILITIES 

A. DHS agr·ees to : 

( I) Utilize its inunigration authorities, to the maximum extent possible, to prioritize 

the protection of the United States and its existing communities. This includes: 

a. enforcing the immigration laws of the United States to prohibit the entry 
into, and promote the return or removal from, the United States of 
inadmissible and removable aliens; 

b. enforcing the immigration laws of the United States to prioritize detention 
over release of inadmissible and removable aliens; 

c. enforcing the inunigration laws of the United States to apprehend and 
administratively arrest inadmissible and removable aliens; 

d. eliminating incentives and so-called "pull factors" for illegal immigration; 
e. limiting eligibility for asylum and other relief from detention, return , or 

removal to the statutory criteria; and 
f. refusing asylum and other relief from detention, return, or removal for 

those aliens who pose a danger to the United States, whether due to prior 
criminal history, the security of the United States, health, or some other 
bar. 

(2) Consult with Agency before taking any action or making any decis ion that could 

reduce immigration enforcement, increase the number of illegal aliens in lhe 

United States, or increase immigration benefits or eligibility for benefits for 

removable or inadmissible aliens. This includes policies, practices, or procedures 

which have as their purpose or effect: 

a. reducing, redirecting, reprioritizing, relaxing, lessening, eliminating, or in 
any way modifying immigration enforcement; 

b. decreasing the number of ICE agents within Agency's territorial 
jurisdiction performing inunigration enforcement duties; 

c. pausing or decreasing the number of returns or removals of removable or 
inadmissible aliens from the country; 

d. decreasing the number of or criteria for detention of removable or 
inadmissible a liens from the country; 

e. decreasing or pausing apprehensions or administrative arrests; 
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f. increasing or declining to decrease the number of lawful , removable, or 
i nadm issi ble a liens res iding in the Unit eel States; 

g. increasing, expanding, extend ing, or in e~ny way changing the quantity or 
quality of immigration benefits or e ligibility fo r these benefits or o ther 
discretionary actions for aliens; or 

h. otherwise negatively impacting Agency. 

(3) Provide Agency with J 80 days' written notice (in the manner provided for in 

Sections IV of this Agreement) of the proposed action and an opportunity to 

consult and comment on the proposed action, before tak ing any such action listed 

above. 

(4) Consider Agency 's input and provide a deta iled written explanation of the 

reasoning behind any decision to reject Agency's input before taking any action 

lis ted in Section III .A.2. 

(5) Err on the side of consulting with Agency in case of doubt as to whether OilS 's 

action is implicated by this provision. 

B. Agency agrees to: 

( l ) Provide the support, cooperation, assistance, and information that is reasonably 

necessary for DHS to perform its missions. 

(2) To the extent permitted by Agency' s budget and resources in the good-faith 

determination of the Arizona Attorney General, continue partic ipating in law 

enforcement task forces, including working with Homeland Security 

Investi gations as part of the Financial Crimes Task Force, Internet Crimes Against 

Children (ICAC) Task Force, and any applicable anti-human trafficking task 

force(s), as well as any future task forces on these subjects. DHS and Agency 

understand and agree that the specifics of cooperation for any particular task force 

may be governed by a separate agreement regarding the particular task force . 

(3) Honor and assist DHS, to the extent consistent with applicable state and federal 

law and when covered under Agency's jurisdiction, with (1) ICE or CBP 

" detainer requests" or " requests to hold" issued to Agency and (2) DHS requests 

for records or information from Agency. 

IV. NOTICES 

All notices required hereunder shall be given by certified United States mail, postage prepaid 

return receipt requested, and addressed to the respective parties at their addresses set forth beJQ\;v, 

Page 4 of 10 

Case 2:21-cv-00446-JJT   Document 37-1   Filed 06/14/21   Page 5 of 60



or at such other add ress as any party shall hereafter inform the other party by vlrilten notice. All 

written notices so given shall be deemed effective upon receipt. 

Department of Homeland Security 
Secretary of Homeland Security 
Washington, DC 20528 

U.S. Customs and Border Protection 
Office of the Commissioner 
1300 Pe1msylvania Ave. NW 
Washington, D.C. 20229 

U.S. Immigration and Customs Enforcement 
Office of the Director 
500 12th Street SW 
Washington, D.C. 20536 

U.S. Citizenship and Immigration Services 
Office of the Director 
5900 Capital Gateway Drive 
Suitland, MD 20746 

Arizona Attorney General's Office 
Attn: ChiefDeputy Attorney General 
2005 N. Central A venue 
Phoenix, AZ 85004 

V. PENALTIES 

Agency acknowledges the information it receives from DHS pursuant to this Agreement is 

governed by the Privacy Act, 5 U.S.C. section 552a(i)(l), and that any person who obtains this 

information under false pretenses or uses it for any purpose other than as provided for in this 

Agreement, or otherwise permitted by another agreement with DHS or applicable law, may be 

subject to civil or criminal penalties. 

VI. INJUNCTIVE RELillF 

It is hereby agreed and acknowledged that it will be impossible to measure in money the damage 

that would be suffered if the parties fail to comply with any of the obligations herein imposed on 

them and that in the event of any such failure, an aggrieved party will be irreparably damaged 

and will not have an adequate remedy at law. Any such party shall, therefore, be entitled to 

injunctive relief (in addition to any other remedy to which it may be entitled in law or in equity), 

including specific performance, to enforce such obligations. If any action should be brought in 
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equity to enforce any of the provisions of this Agreement, none of the parties hereto shall rai se 

the defense that there is an adequate remedy at law. 

VH. THIRD PARTY LIABILITY 

Each party to this Agreement shall be solely responsible for its own defense against any claim or 

action by third parties arising out of or related to the execution or performance of this 

Agreement, whether civil or criminal, and retains responsibili(y for the payment of any 

corresponding liability. 

Nothing in this Agreement is intended, or should be construed, to create any right or benefit, 

substantive or procedural, enforceable at law by any non-party to this Agreement against any 

party, its agencies, officers, or employees. 

VIII. DISPUTE RESOLUTION 

DHS and Agency will endeavor to the best of their abi lity to resolve their disputes informall y 

and through consultation and communication. Disagreements on the interpretation of the 

provisions of this Agreement that cannot be resolved between the parties should be provided in 

writing to the heads of all parties for resolution. If settlement cannot be reached at thi s level, the 

disagreement may be adjudicated by invoking the judicial or alternative dispute resolution 

process. 

IX. CONFLICTS 

This Agreement constitutes the full agreement on this subject between DHS and Agency. Any 

inconsistency or conflict between or among the provisions of this Agreement will be resolved in 

the followi ng order of precedence: (1) this Agreement and (2) other documents incorporated by 

reference in this Agreement. 

X. SEVERABILITY 

The Parties agree that if a binding determination is made that any term of this Agreement is 

unenforceable, such unenforceability shall not affect any other provision of this Agreement, and 

the remaining terms of this Agreement shall, unless prohibited by law, remain effective as if such 

unenforceable provision was never contained in this Agreement. 

The parties additionally agree that if this Agreement is found to be unenforceable as to one or 

more of the parties comprising DHS, including the Department of Homeland Security, such 

unenforceability shall not affect the validity of this Agreement as to the remaining parties and 

this Agreement shall remain effective as if such party was never a party to this Agreement. 

Page 6 of 10 

Case 2:21-cv-00446-JJT   Document 37-1   Filed 06/14/21   Page 7 of 60



XI. ASSIGNMENT 

Agency may not ass ign this Agreement , nor may it assign any of its rights or obligations under 

this Agreement. To the greatest extent possible, this Agreement shall inure to the benefit of, and 

be binding upon, any successors to DHS and Agency without restriction. 

XII. WAIVER 

No waiver by any party of any breach of any provision of this Agreement shal l constitute a 

waiver of any other breach. Failure of any party to enforce at any time, or from time to time, any 

provision of this Agreement shall not be construed to be a waiver thereof. 

XIII. EFFECTIVE DATE 

This Agreement shall be effective immediately when both the DHS authorized officials and the 

Agency authorized officia l have signed this Agreement. This Agreement shall continue in effect 

unless modified or terminated in accordance with the provisions of this Agreement. 

XIV. MODIFICATION 

This Agreement is subject to periodic review by DHS, it s authorized agents or designees, and, if 

necessary, periodic modification or renewal, consistent with this Agreement's terms, to assure 

compliance with current law, policy, and standard operating procedures. This Agreement 

constitutes the complete Agreement between the parties for its stated purpose, and no 

modification or addition will be valid unless entered into by mutual consent of all parties 

evidenced in writing and signed by all parties. 

Any party may accomplish a unilateral administrative modification to change POC information. 

A written bilateral modification (i.e., agreed to and signed by authorized officials of all parties) is 

required to change any other term of this Agreement. 

XV. TERMINATION 

Any party may terminate its involvement in this Agreement by submitting a request in writing to 

the other parties and providing 180 days' notice of intent to terminate its involvement in thi s 

Agreement. The termination will be effective 180 days after the written termination request was 

submitted or upon a date agreed upon by all parties, whichever is earlier. Termination by one 

party of its involvement in this Agreement shall not terminate the Agreement as to the remaining 

parties. 

XVI. STATUS 

The foregoing constitutes the full agreement on this subject between DHS and Agency. 
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Nothing in this Agreement may be construed to (I) negate any right of action for a State, local 

government, other person, or other entity affected by thi s Agreement; or (2) alter the laws or the 

United States. 

XVII. KNOWING AND VOLUNTARY ACKNOWLEDGMENT 

The parties enter into this Agreement voluntarily, without coercion or dmess, and fully 

understand its terms. The parties acknowledge they had an opportunity to review and reflect on 

this Agreement and have discussed its provisions with their respective counsel , if any. The 

parties attest they understand the effect of each of the provisions in this Agreement and that it is 

binding on all parties. 

XVIII. COUNTERPARTS 

Tllis Agreement may be executed in counterparts, each of which shall be deemed to be an 

original , but all of which together shall constitute one agreement. 

XIX. FORMALIZATION 

The undersigned represent that they are authorized to execute this Agreement on behalf of CBP, 

ICE, USCIS, and Agency, respectively. 

Ftuthermore, the tmdersigncd execute this Agreement on behalf of CBP, fCE, USCIS, Agency, 

respectively. 

[Signatures on the following pages] 
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Signature for the Department of Homeland Security 

DEPARTMENT OF HOMELAND SECURITY 

Kenneth T. Cuccinelli II Date 

Senior Official Performing the Duties of the Deputy Secretary 

Signed individually and collectively2 

2 “Signed individually and collectively” as used here indicates that the agency is entering into this Agreement 

both (1) for itself, independently, and (2) along with the other entities that comprise DHS, collectively.  Should 

one agency, for whatever reason, cease to be a party to this Agreement, this Agreement shall still survive for all 

other parties and be read and interpreted as if the removed party had never been a party to this Agreement.  

1/8/2021
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Signature for the Atizona Attorney General's Office and the Arizona Deparhnent of Law 

THE ARIZONA A TTORNEY GENERAL'S OFFICE AND THE ARIZONA DEPARTMENT OF L A \V 

Mark Brnovich 
Attorney Genera l 

Date 
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M ARl< BRNOVICH 
AnoRNEY GENERAL 

O FFICE OF THE A noRNEY G ENERAL 

STATE OF A RIZONA 

Mr. David Pekoske 
Acting Secretary 

January 26, 2021 

U.S. Department of Homeland Security 
Washington, D.C. 20528 
ogc@hq .dhs.gov 
ogcexecsec@hq. dhs.gov 
david.palmer@hq.dhs.gov 
stephen.mccleary@hq. dhs.gov 
sharmistha.das@hq .dhs.gov 
VIA EMAIL AND CERTIFIED MAIL 

Re: Request for DHS to comply with its agreement with the Arizona Attorney 
General's Office before instituting "pause on removals" 

Dear Mr. Pekoske: 

I am writing to request that you comply with the Sanctuary for Americans First 
Enactment (SAFE) Agreement Between the U.S . Department of Homeland Security 
("DHS") and the Arizona Attorney General's Office and Arizona Department of Law 
(collectively, "AZAGO"), which the parties entered into on or about January 8, 2021 (the 
"Agreement"). I am enclosing a copy of the Agreement for your reference. 

On January 20, 2021, you ordered a blanket halt on nearly all deportations of 
removable or inadmissible aliens. 1 Specifically, your memorandum directed DHS to 
impose "an immediate pause on removals of any noncitizen with a final order of removal 
[subject to limited exceptions] for 100 days to go into effect as soon as practical and no 
later than January 22, 2021."2 This avoidance of DRS's obligation to enforce federal 

1 "Al iens" is used herein consistent with the statutory definition. See 8 U.S.C. § 110 l(a)(3) . 
2 Memorandum from David Pekoske, Review of and Interim Revision to Civi l Immigration Enforcement 
and Removal Policies and Priorities (Jan. 20, 2021 ), at p. 3, available at 
https://www.dhs.gov/sites/default/files/publications/21_0120_enforcement-memo_signed.pdf(footnote 
omitted) (last visited Jan. 26, 2021 ). 
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Letter to Acting Secretary Pekoske 
January 26, 2021 
Page 2 

immigration law-particularly to discontinue processing the removal of persons who 
have been convicted of or charged with crimes-is unlawful and will seriously harm law 
enforcement efforts and public safety in Arizona.3 DHS itself has previously 
acknowledged that "a decrease or pause on returns or removals of removable or 
inadmissible aliens" "result[s] in direct and concrete injuries to [AZAGO], including 
increasing the rate of crime .... " Agreement § II. 

As the Chief Law Enforcement Officer for the State of Arizona, one of my duties 
is to ensure the protection of our State's residents. The memorandum's directive to pause 
deportations could lead to overcrowding at ICE facilities, forcing the release of 
dangerous offenders into our State. Additionally, it has come to our attention that people 
charged with or convicted of felonies have been released without coordination with the 
appropriate court or probation department. I am sure you can see how this is a serious 
and valid concern. 

DHS agreed to consult with AZAGO before reducing immigration enforcement, 
pausing removals, or declining to decrease the number of removable aliens residing in the 
United States. See Agreement § § II, III.A. DHS is also obligated to provide 180 days' 
written notice, consider AZAGO's input, and provide a detailed written explanation of 
the reasoning behind any decision to reject AZAGO's input before taking any such 
action. See Agreement § III.A.2-4. 

Prior to issuing the memorandum, DHS did not contact AZAGO, much less 
comply with the notice and consultation requirements of our Agreement. Moreover, 
should such a directive be left unchallenged by AZAGO, DHS could attempt to renew it 
indefinitely, thus allowing the current Administration to unilaterally amend the 
immigration laws as applied to the vast majority of the removable or inadmissible aliens 
in this country without the required congressional approval. 

This letter serves as notice that AZAGO believes DHS has violated the 
Agreement; it is not a comprehensive list of the AZAGO's contentions regarding legal 
defects in the memorandum. See Agreement § VIII. AZAGO would like to resolve this 
dispute, and we ask you to immediately rescind the memorandum as it applies to 
"pausing" the removal of aliens charged or convicted of crimes in Arizona. We further 
request that, consistent with the recent order entered by Judge Tipton, you provide 

3 While the memorandum provides (at 4) for an exception for aliens for whom "removal is required by 
law," that requires an "individualized determination" by the Acting Director of ICE following 
consultation with the General Counsel, which is unlikely to encompass more than a very small group of 
people. Also, while the memorandum also provides an exception (at 4 n.2) for "voluntary waiver," which 
it states "encompasses noncitizens who stipulate to removal as patt of a criminal disposition," that would 
not apply to aliens who refuse to stipulate to removal. 
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Letter to Acting Secretary Pekoske 
January 26, 2021 
Page 3 

AZAGO with data of "the number of individuals in custody that were subject to an Order 
of Removal who have been released from custody in the United States since Friday 
January 22, 2021 and the locations from which they were released."4 

AZAGO believes strongly that a collaborative effort with the federal government 
is necessary to ensure the safety of Arizonans. If the above concerns cannot be addressed 
in a timely manner, however, we will consider all legal options, including judicial 
resolution as contemplated by the Agreement. We look forward to your prompt response 
in a few days. Please respond to Chief Deputy/Chief of Staff Joe Kanefield at: 
Joe.Kanefield @azag.gov or 602-542-8080. 

Enclosure 

Cc via Email and Cettified Mail: 

U.S. Customs and Border Protection 
Office of the Commissioner 
1300 Pennsylvania Ave. NW 
Washington, D.C. 20536 
Robert.E.Perez@cbp.dhs.gov 
Robert.Perez@cbp.dhs.gov 

Sincerely, 

~l 
Mark Brnovich 
Attorney General 

U .S. Citizenship and Immigration Services 
Office of the Director 
5900 Capital Gateway Drive 
Suitland, MD 20746 
Tracy .L.Renaud@uscis.dhs.gov 
Tracy .Renaud@uscis .dhs.gov 

U.S. Immigration and Customs Enforcement 
Office of the Director 
500 12th Street SW 
Washington, D.C. 20536 
Tae.D.Johnson@ice.dhs.gov 

4 See Texas v. United States, Case No. 6:20-cv-00003, 1/25/2021 Minute Entry. 
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Attorney General Mark Brnovich 
Desk: 602-542-8080  
Joe.Kanefield@azag.gov 
http://www.azag.gov  

 

From: Kanefield, Joe <Joe.Kanefield@azag.gov>  
Sent: Monday, February 1, 2021 4:37 PM 
To: OGC <ogc@HQ.DHS.GOV>; OGC Exec Sec <OGCExecSec@HQ.DHS.GOV>; Palmer, David 
<David.Palmer@hq.dhs.gov>; MCCLEARY, STEPHEN <stephen.mccleary@hq.dhs.gov>; DAS, 
SHARMISTHA <sharmistha.das@hq.dhs.gov> 
Cc: PEREZ, ROBERT E <ROBERT.E.PEREZ@cbp.dhs.gov>; PEREZ, ROBERT 
<ROBERT.PEREZ@CBP.DHS.GOV>; Renaud, Tracy L <Tracy.L.Renaud@uscis.dhs.gov>; 
'tracy.renaud@uscis.dhs.gov' <tracy.renaud@uscis.dhs.gov>; 'tae.d.johnson@ice.dhs.gov' 
<tae.d.johnson@ice.dhs.gov> 
Subject: DHS Arizona MOU Matter 

Dear Mr. Pekoske, 

I am writing on behalf of Arizona Attorney General Mark Brnovich.  General Brnovich has not received a 
response from you regarding his January 26, 2021 letter.  We would appreciate a response by COB 
tomorrow.   We are considering all legal options, including filing suit, but would prefer to hear back from 
you first. 

We note from the declaration recently filed by Robert Guadin in Texas v. U.S., No. 6:21‐cv‐00003 
(S.D.TX), that in the first three days following the “pause” memorandum, DHS released 27 aliens with 
final removal orders in the Phoenix area.  This is the third highest in the country, behind only Atlanta 
and San Antonio.  Please tell us in your response if any of those released in Phoenix have been convicted 
of or charged with crimes, and what steps were made to coordinate with applicable courts and parole 
departments in connection with those releases. 

As Attorney General Brnovich said in his letter, we believe strongly that a collaborative effort with the  
federal government is necessary to ensure the safety of Arizonans.  We look forward to your 
response.  Take care, 

Joe 

Joseph Kanefield 
Chief Deputy & Chief of Staff 
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Secretary 

U.S. Department of Homeland Security 

Washington, DC 20528 

February 2, 2021 

Mark Brnovich 
Attorney General 
State of Arizona 
2005 N. Central Avenue 
Phoenix, Arizona  85004 

Dear Attorney General Brnovich: 

I am writing in response to your letter to me of January 26, 2021 alleging that the 
Department of Homeland Security (DHS) has violated a purported “Agreement” (Document) 
with the State of Arizona.   

The State of Texas has initiated a lawsuit against DHS seeking to enjoin, on the basis of a 
substantially similar document, the Department’s lawful exercise of its authority.  Texas v.

United States, No. 6:21-cv-00003, Complaint, ECF No. 1 (S.D. Tex. filed Jan. 22, 2021).  The 
Document between DHS and Arizona is void, not binding, and unenforceable, for the same 
reasons set forth in the Defendants’ Memorandum of Points and Authorities in Opposition to 
Plaintiffs’ Application for a Temporary Restraining Order, ECF No. 8 (filed Jan. 24, 2021) in 
Texas v. United States.   

Notwithstanding that the Document is void, not binding, and unenforceable—and 
preserving all rights, authorities, remedies, and defenses under the law—this letter also provides 
notice, on behalf of DHS, U.S. Customs and Border Protection (CBP), U.S. Immigration and 
Customs Enforcement (ICE), and U.S. Citizenship and Immigration Services (USCIS), that 
DHS, CBP, ICE and USCIS rescinds, withdraws, and terminates the Document, effective 
immediately.  DHS will continue to comply with applicable executive orders, statutes, 
regulations, and court orders.    

Please direct any further correspondence concerning the Document to the 
Department of Justice. 

Sincerely, 

David Pekoske 
Acting Secretary 
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2 

COPIES OF NOTICE TO:

Brian M. Boynton 
Acting Assistant Attorney General 
Civil Division, U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, D.C. 20530 

Department of Homeland Security 
c/o Joseph B. Maher, Acting General Counsel 
Washington, D.C. 20528 

U.S. Customs and Border Protection 
c/o Troy Miller, Senior Official Performing the Duties of the Commissioner 
Office of the Commissioner 
1300 Pennsylvania Ave. NW 
Washington, D.C. 20229 

U.S. Immigration and Customs Enforcement 
c/o Tae Johnson, Acting Director 
Office of the Director 
500 12th Street SW 
Washington, D.C. 20536 

U.S. Citizenship and Immigration Services 
c/o Tracy Renaud, Senior Official Performing the Duties of the Director 
Office of the Director 
5900 Capital Gateway Drive 
Suitland, Maryland 20746
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MARK BRNOVICH 
ATTORNEY GENERAL 
(Firm State Bar No. 14000) 
 
Joseph A. Kanefield (No. 15838) 
Brunn (Beau) W. Roysden III (No. 28698) 
Drew C. Ensign (No. 25463) 
Anthony R. Napolitano (No. 34586) 
Robert Makar (No. 33579) 
2005 N. Central Ave 
Phoenix, AZ 85004-1592 
Phone: (602) 542-8958  
Joe.Kanefield@azag.gov  
Beau.Roysden@azag.gov  
Drew.Ensign@azag.gov  
Anthony.Napolitano@azag.gov  
Robert.Makar@azag.gov  
Attorneys for Plaintiffs State of Arizona 
and Mark Brnovich in his official capacity 

AUSTIN KNUDSEN 
MONTANA ATTORNEY GENERAL 
 
 
David M. Dewhirst* 
   Solicitor General 
215 N Sanders St. 
Helena, MT 59601 
Phone: (406) 444-4145 
David.Dewhirst@mt.gov  
 
*pro hac vice granted 
 
Attorneys for Plaintiff State of Montana  

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

State of Arizona; State of Montana; and 
Mark Brnovich, in his official capacity as 
Attorney General of Arizona,  

             Plaintiffs, 

 v. 

United States Department of Homeland 
Security; United States of America; 
Alejandro Mayorkas, in his official 
capacity as Secretary of Homeland 
Security; Troy Miller, in his official 
capacity as Acting Commissioner of 
United States Customs and Border 
Protection; Tae Johnson, in his official 
capacity as Acting Director of United 
States Immigration and Customs 
Enforcement; and Tracy Renaud, in her 
official capacity as Acting Director of U.S. 
Citizenship and Immigration Services, 

             Defendants.  
 

No. 2:21-cv-00186-SRB 
 
REPLY IN SUPPORT OF MOTION 
FOR PRELIMINARY INJUNCTION
 
(Oral Argument Set for April 8, 2021 
at 10:30 a.m.) 
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INTRODUCTION 

Plaintiffs’ Motion for Preliminary Injunction can and should be resolved based on 

the flagrant procedural illegalities of the January 20 Memorandum—an issue that DHS 

has already lost in Texas v. United States and chose not to appeal.  See Dkt. 12-1 at 66.  

The illegality of the Memorandum extends to the nearly identical Interim Guidance, 

which is necessarily built upon the Memorandum as its indispensable foundation. 

The policy announced by the Acting DHS Secretary on January 20—but in truth 

“author[ed]” by an incoming White House staffer in an act of political ventriloquism—

was to “pause” removals of all but a narrow subset of aliens with final removal orders 

(the “Removal Moratorium”).1  In its haste to announce a policy appealing to certain 

aspects of its political base on Inauguration Day, the Biden administration engaged in 

fundamental—and quite possibly unprecedented—violations of the APA and 

immigration laws.  First, the Removal Moratorium is arbitrary and capricious because 

DHS failed to consider the harms and alternatives to its nearly blanket prohibition on 

removals of those with final removal orders. Indeed, there is no indication that DHS 

considered anything at all.  Second, the Removal Moratorium squarely violates the 

APA’s notice-and-comment requirements.  Third, the Removal Moratorium establishes 

an official policy to violate 8 U.S.C. § 1231(a)(1)(A)’s unequivocal mandate to process 

final orders of removal within 90 days.  Fourth, the Removal Moratorium violates the 

MOUs between DHS and Plaintiffs. 

Defendants’ response attempts to sidestep these patent violations under the 

pretense that this case is limited to the Memorandum—which has already been enjoined.  

DOJ goes so far as to refer this Court to a different twenty-five page brief filed in 

Florida if “the Court believes this action does implicate the February 18 Guidance[.]”  

Response at 3 n.2. But this case is not so limited, and Plaintiffs have been clear that 

“This action also challenges the ‘Interim Guidance.’”  Dkt. 12 ¶ 9. 

                                              
1  As noted in the Motion, “Removal Moratorium” herein refers both to that moratorium 
in the Memorandum and in the Subsequent Interim Guidance unless otherwise noted.  See 
Dkt. 17 at 3 n.3; see also infra pp. 8, 12 (discussing Interim Guidance). 

Case 2:21-cv-00186-SRB   Document 38   Filed 04/05/21   Page 3 of 39Case 2:21-cv-00446-JJT   Document 37-1   Filed 06/14/21   Page 24 of 60



 

2 

 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

In any event, that apparently incorporated-by-reference response is heavily 

focused on 8 U.S.C. § 1226—not 8 U.S.C. § 1231, which is the provision actually at 

issue here.  And putting that aside, the Florida brief in turn refers to yet another brief, 

which was filed in the Texas case for certain key issues—such as whether the removal 

pause violates § 1231.  Response to Preliminary Injunction, Florida v. United States, No. 21-

cv-541, Dkt. 23 at 20 (M.D. Fla. Mar. 23, 2021).   All of this attempted incorporating other 

briefs by reference is procedurally improper, and this Court should reject Defendant’s 

arguments as to the Interim Guidance on that basis alone.  D’Agnese v. Novartis Pharm. 

Corp., 952 F. Supp. 2d 880, 885 (D. Ariz. 2013) (disregarding cross-references, noting 

“this attempt to incorporate various documents by reference that include arguments 

related and unrelated to the current issues before the Court circumvents … rules 

governing page limits.”). 

Those referenced briefs make plain that the Interim Guidance’s restatement of the 

Removal Moratorium in slightly modified form is nothing more than an unsuccessful 

attempt to paper over the defects in the Removal Moratorium in the original 

Memorandum, which was enjoined in Texas and not appealed.  See Dep’t of Commerce 

v. New York, 139 S. Ct. 2551, 2573-76 (2019) (rejecting pre-textual agency action).  For 

the reasons set forth below, the Court should grant the Motion and should enjoin the 

Removal Moratorium in the Interim Guidance as well in the Memorandum.  

ARGUMENT 

I. Plaintiffs Have Shown a Likelihood of Success on the Merits 
A. Defendants’ Threshold APA Defenses Fail 

Defendants raise the same threshold defenses they raised in Texas v United 

States.  They fail here for the same reasons that they were rejected by that court. 

1. This decision is not committed to agency discretion by law 

Defendants cannot overcome the APA’s “strong presumption in favor of judicial 

review[.]”  INS v. St. Cyr, 533 U.S. 289, 298 (2001).  Because Section 1231(a)(1)(A) 

contains an express command to execute the final step in the removal process within 90 
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days, Congress has removed agency discretion from this particular provision of the INA.  

See Heckler v. Chaney, 470 U.S. 821, 832-33 (1985).  Even if the statute were to vest the 

agency with some discretion, the Removal Moratorium amounts to an abdication of 

DHS’s statutory duty and, thus, still runs afoul of the APA.  See id. at 833 n.4.   

Section 1231(a)(1)(A) is best understood as the culmination of Congress’s 

statutory scheme for removal.  It is categorically not the type of general investigative, 

prosecutorial, or police task committed to agency discretion under Chaney or Castle 

Rock.  Although other INA provisions may contain enforcement flexibility, the 

unambiguous mandatory language of § 1231(a)(1)(A) does not.  See Lema v. INS, 341 

F.3d 853, 855 (9th Cir. 2003) (“Ordinarily, the INS must remove an alien in its custody 

within ninety days from the issuance of a final removal order.” (emphasis added)).   

Congress enacted § 1231(a)—and its less-stringent predecessor § 1252(i)—to 

“reduc[e] prison overcrowding and cost to the government” and therefore impos[ed] a 

duty on the [government] to deport criminal aliens[.]”  Giddings v. Chandler, 979 F.2d 

1104, 1109-10 (5th Cir. 1992) (citing 8 U.S.C. § 1252(i) (1986)); Prieto v. Gluch, 913 

F.2d 1159, 1165 (6th Cir. 1990) (“the burden of inaction [in removals] falls on the State 

and local governments and not on the Federal system.”) (quotations omitted).  For that 

reason, “Congress intended for inadmissible, excludable, or removable aliens to be 

deported within 90 days, if possible.”  Ulysse v. Dep’t of Homeland Sec., 291 F. Supp. 2d 

1318, 1325 (M.D. Fla. 2003).  Congress in § 1231(a)(1)(A) has left virtually no room for 

agency discretion when it comes to the agency’s timely removal of aliens; Defendants 

may not skirt that statutory duty by rearranging enforcement priorities.  See Lincoln v. 

Vigil, 508 U.S. 182, 193 (1993) (“[A]n agency is not free simply to disregard statutory 

responsibilities: Congress may always circumscribe agency discretion to allocate 

resources by putting restrictions in the operative statutes[.]”).   

The statutory language and context § 1231(a) divest DHS of any possible 

discretion.  See Dunlop v. Bachowski, 421 U.S. 560 (1975) (mandatory “shall” language 

required Secretary of Labor to investigate complaint filed by union worker); Chaney, 470 
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U.S. at 833 (distinguishing Dunlop statute from FDA’s general decision to forego 

enforcement proceeding).  A statutory event, such as the filing of a complaint or the 

entering of a final order of removal, combined with “shall” sets these situations apart 

more generalized enforcement decisions under Chaney.  As discussed in section I.B.1., 

infra, the use of “shall” in the statutory context shows this command to be mandatory.   

Moreover, even general enforcement commands, are not completely immune from 

judicial review under Chaney when a plaintiff challenges an agency’s enforcement policy 

rather than an individual enforcement decision.  See Crowley Caribbean Transp., Inc. v. 

Pena, 37 F.3d 671, 676 (D.C. Cir. 1994).  This is because “an agency’s pronouncement 

of a broad policy against enforcement poses special risks that it ‘has consciously and 

expressly adopted a general policy that is so extreme as to amount to an abdication of its 

statutory responsibilities[.]’”  Id. at 677 (quoting Chaney, 470 U.S. at 833 n.4); see also 

Abreu v. United States, 796 F. Supp. 50, 54 (D.R.I. 1992) (INS “abrogates its statutory 

duty by delaying deportation hearings until the expiration of a prison term”) (citing 8 

U.S.C. § 1252(i) (1988)). DHS’s wholesale exemption of nearly all final orders of 

removal is just such a policy.   

Defendants cannot evade APA review by hiding behind generalized—and 

capacious—assertions of enforcement discretion.  Congress has spoken and the 

Moratorium directly conflicts with the unambiguous directives in § 1231(a)(1)(A).   

2. Congress has not precluded judicial review here  

None of the INA provisions cited by Defendants preclude judicial review because 

they pertain only to individuals’ claims challenging removal.  Sections 1252(a)(5) and 

1252(b)(9) are inapplicable because they merely limit how aliens can challenge their 

removal proceedings and channel judicial review to the courts of appeals.  See J.E.F.M. v. 

Lynch, 837 F.3d 1026, 1031 (9th Cir. 2016).  Section 1231(h)’s text shows that Congress 

enacted it to bar aliens from filing lawsuits under § 1231, not to protect unlawful agency 

action from APA challenge.  See Zadvydas v. Davis, 533 U.S. 678, 687 (2001).  

The text of § 1252 makes clear that it applies to “[j]udicial review of orders of 
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removal.” See 8 U.S.C. § 1252.  This applies to individual filing petitions challenging 

orders of removal, not Plaintiff states. See Martinez v. Napolitano, 704 F.3d 620, 622 (9th 

Cir. 2012); 8 U.S.C. § 1252(d).  The States are not challenging a judicial order of 

removal and therefore § 1252(a)(5) does not apply.   

Section 1252(b)(9) is likewise inapplicable because it concerns individuals’ 

challenges to final orders of removal.  See 8 U.S.C. § 1252(b)(9) (“Judicial review of all 

questions of law and fact . . . arising from any action taken or proceeding brought to 

remove an alien from the United States under this subchapter shall be available only in 

judicial review of a final order under this section.”); see also Reno v. Am.-Arab Anti-

Discrimination Comm., 525 U.S. 471, 499 (1999) (Stevens, J., concurring) (“[T]he 

meaning of 8 U.S.C. §[] 1252(b)(9)” is “perfectly clear.” The statute “postpones judicial 

review of removal proceedings until the entry of a final order ….”).   

Section 1231(h) also does not bar review.  The term “any party,” as used in 

§ 1231(h), unambiguously refers to aliens involved in removal proceedings.  As a result, 

“[s]ection 1231(h)’s bar is irrelevant” because the States do “not bring any claims under 

that section.”  See Chhoeun v. Marin, No. SACV 17-01898-CJC, 2018 U.S. Dist. LEXIS 

132363, at *17 n.3 (C.D. Cal. Mar. 26, 2018).  This conclusion is confirmed by the 

statutory and legislative history of § 1231.   

Section 1231(a)(1)(A) has two prior corollary statutes, 8 U.S.C. § 1252(i)2 and 8 

U.S.C. § 1252(c).3  See Channer v. Hall, 112 F.3d 214, 216 (5th Cir. 1997).  In enacting 

these earlier versions, Congress was concerned with prison overcrowding because “the 

burden of inaction [on removals] falls on the State and local governments[.]”  See Prieto, 

913 F.2d at 1165 (citing 132 Cong. Rec. H9794 (daily ed. Oct. 9, 1986) (statement of 

Rep. MacKay)).4  
                                              
2  “In the case of an alien who is convicted of an offense which makes the alien subject to 
deportation, the Attorney General shall begin any deportation proceedings as 
expeditiously as possible after the date of conviction.” 8 U.S.C. 1252(i) (1986).   
3  “[T]he Attorney General shall have a period of six months from the date of [a final 
order of deportation under administrative processes] . . . to effect the alien’s departure.” 8 
U.S.C. 1252(c) (1994).  
4  Accord Campos v. INS, 62 F.3d 311, 314 (9th Cir. 1995); Giddings, 979 F.2d at 1109; 
Hernandez-Avalos v. INS, 50 F.3d 842, 847 (10th Cir. 1995); Gonzalez v. United States 
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The Ninth Circuit subsequently ruled that § 1252(i) also created a duty to 

incarcerated aliens, putting them within the zone of interest for mandamus actions.  See 

Campos, 62 F.3d at 312.  Congress disapproved of this interpretation and enacted § 225 

of the Immigration and Nationality Technical Corrections Act of 1994 (“INTCA”) to 

address the problem.  Pub. L. No. 103–416, 108 Stat. 4305 (“nothing in … 8 U.S.C. § 

1252(i)[] shall be construed to create any substantive or procedural right or benefit that is 

legally enforceable by any party against the United States or its agencies or officers or 

any other person”).  The Ninth Circuit acknowledged that § 225 was likely in direct 

response to its prior holding.  See Campos, 62 F.3d at 314.  It also noted that “[b]y 

enacting section 225, Congress made clear that the sole purposes of section 1252(i) are 

economic, not humanitarian.”  Id.  The term “party” only applies to aliens involved in 

removal proceedings and does not bar Plaintiffs’ APA claims.5  

3. The States are not barred by the “zone of interests” test 

The zone of interest test is not especially demanding, and the States need only be 

“‘arguably’” within what is protected or regulated by the statute.  See Match-E-Be-Nash-

She-Wish Band of Pottawatomi Indians v. Patchak, 567 U.S. 209, 225 (2012).  The States 

easily satisfy this “lenient” standard for an APA claim. Sierra Club v. Trump, 929 F.3d 

670, 703 n.26 (9th Cir. 2019).   

The interests the States seek to protect fall directly within the zone of interests of 

the INA.  See Texas v. United States, 809 F.3d 134, 163 (5th Cir. 2015) (quoting Arizona 

v. United States, 567 U.S. 387, 397 (2012) (“The pervasiveness of federal regulation does 

not diminish the importance of immigration policy to the States,” which “bear[] many of 

the consequences of unlawful immigration.”).  This “[r]eflect[s] a concern that ‘aliens 

have been applying for and receiving public benefits from Federal, State, and local 

                                                                                                                                                  
INS, 867 F.2d 1108, 1110 (8th Cir.1989) (§ 1252(i)).  
5  In 1996, Congress transferred §§ 1252(i) and (c) to a new section, § 1231, with the 
Illegal Immigration Reform and Immigrant Responsibility Act, Pub. L. No 104-208, 110 
Stat. 3009 (1996).  See Channer, 112 F.3d at 215–16 (discussing transfer).  The language 
of § 1231(h) is nearly identical to § 1252(i).5  Thus, § 1231(h) was meant to correct the 
Ninth Circuit’s ruling and nothing else. The statutory text, context, and legislative history 
eliminate any doubt regarding Congress’s intent in enacting § 1231(h).   
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governments at increasing rates[.]’” Id. (quoting 8 U.S.C. § 1601).  “‘Congress deemed 

some unlawfully present aliens ineligible for certain and local public benefits unless the 

state explicitly provides otherwise.’ With limited exceptions, unlawfully present aliens 

are ‘not eligible for any State or local public benefit.’”  Id. (quoting 8 U.S.C. § 1621(a)).6   

Defendants mistakenly rely on dicta from the Tenth Circuit’s decision in 

Hernandez-Avalos. Dkt. 26 at 13-14.  Hernandez-Avalos, importantly, did not involve an 

APA claim.  50 F.3d at 845 n.8.  And the claim made by four aliens serving prison 

sentences seeking a writ of mandamus to initiate deportation proceedings.  Id. at 843.  

Hernandez-Avalos was also decided prior to the Supreme Court’s decision in Gonzaga 

Univ. v. Doe, 536 U.S. 273 (2002), which loosened the zone of interest test.  See id. at 

283.  The dicta in Hernandez-Avalos cannot overcome the definitive statutory history and 

plethora of caselaw showing that § 1231(h) applies only to aliens.     

4. The Removal Moratorium Is Final Agency Action 

The Removal Moratorium constitutes final agency action.  DHS chose to institute 

a binding 100-day Moratorium for a statute containing a 90-day window for removal that 

directly affects rights and obligations and has immediate legal consequences.  Defendants 

attempt to characterize this abdication of statutory duty as “a temporary shift in 

priorities” which “defer[s] enforcement for a brief period;” but the action deserving 

scrutiny is the pause itself, which took effect immediately and constituted the 

consummation of the agency’s (i.e., the White House’s) decision-making process, such as 

it were.  Dkt. 26 at 14.  The possibility that DHS may supersede the Moratorium with 

another final agency action down the line does not insulate it from review.  See Sackett v. 

EPA, 566 U.S. 120, 127 (2012).   

The Removal Moratorium suspends DHS’s statutory obligation to remove aliens 

within 90 days.  See Lema, 341 F.3d at 855.  It demands that DHS officials defy 
                                              
6  Although not required, Plaintiffs also satisfy the zone of interest test when applied 
specifically to § 1231.  See Clarke v. Sec. Indus. Ass’n, 479 U.S. 388, 401 (1987).  As 
discussed in Part I(A)(2), supra, § 1231(a)(1)(A) and its prior corollary statutes, 8 U.S.C. 
§ 1252(i) and 8 U.S.C. § 1252(c), were intended to remove burdens on the State and local 
governments.  See, e.g., Campos, 62 F.3d at 314; Prieto, 913 F.2d at 1165; Giddings, 979 
F.2d at 1109.   
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§ 1231(a)(1)(A).  See NRDC v. EPA, 643 F.3d 311, 320 (9th Cir. 2011).  Section B of the 

Memorandum tellingly stated “nothing [herein] prohibits the apprehension or detention 

of individuals unlawfully in the United States who are not identified as priorities” but 

specifically did not mention removals.  Dkt. 12-1, Ex. A at 3 (emphasis added).   

The Interim Guidance later expanded that pronouncement to “the arrest, detention, 

or removal of any noncitizen” and set forth a process whereby ICE may allegedly 

institute removal actions against non-priority persons.  Id., Ex. G at 3, 6 (emphasis 

added).  But this new scheme merely hides the same non-removal policy behind a slightly 

more creative veil of discretion.7  Even if the Guidance confers some discretion, it 

reverses the statutory presumption in favor of removal and forces ICE to seek approval 

from high-level officials to carry out its most routine statutory functions.  See Lema, 341 

F.3d at 855.   

There are also legal consequences flowing from these rights and obligations.   

Bennett v. Spear, 520 U.S. 154, 177-78 (1997).  DHS’s abdication of its statutory duty 

has significant legal consequences for those with final orders of removal who are 

detained.  See Zadvydas, 533 U.S. at 683-84; id. at 701 (discussing 8 U.S.C. § 

1231(a)(6)).  It also orders “assessments of alternatives to removal” for all previous final 

orders of removal.  Dkt. 12-1, Ex. A at 4.  As discussed in section II, infra, it also affects 

the obligations of the States.  See, e.g., Campos, 62 F.3d at 314; Prieto, 913 F.2d at 1165; 

8 U.S.C. § 1231(i) (empowering the Attorney General to contract with States to offset the 

costs that States incur when detaining criminal aliens). 

The Removal Moratorium affects rights and obligations for multiple parties.    

The legal consequences are such that it clearly constitutes final agency action regardless 

of post hoc efforts by DHS to appear otherwise.    

                                              
7  See Molly O’Toole, Biden directs ICE to focus arrests and removals on security 
threats, L.A. TIMES (Feb. 18, 2021) (“John Sandweg, acting ICE director and general 
counsel at the Homeland Security Department under President Obama, said … ‘ICE 
follows its policies to a T … I don’t share the groups’ concerns that somehow they will 
… result in individuals who don’t pose public safety being apprehended or deported.’”).   
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B. Defendants’ Merits Defenses Also Fail 

Plaintiffs are likely to succeed on the merits of their claims because the Removal 

Moratorium is contrary to law under 8 U.S.C. § 1231(a)(1) and a violation of the APA 

and of the MOUs.  While Plaintiffs are likely to succeed on their multiple claims, “a party 

seeking a preliminary injunction need only demonstrate a likelihood of success on one 

claim for which injunctive relief would otherwise be appropriate.”  Piper v. Gooding & 

Co. Inc., 334 F. Supp. 3d 1009, 1021 n. 7 (D. Ariz. 2018). 

1. The Memorandum and Interim Guidance are Contrary to Law 
under 8 U.S.C. § 1231(a)(1) 

The Removal Moratorium is contrary to law under 8 U.S.C. § 1231(a)(1) and an 

improper assertion of agency discretion.  The word “shall” in § 1231(a)(1)’s 90-day 

removal directive is mandatory language.  See Lema, 341 F.3d at 855 (“Ordinarily, the 

INS must remove an alien in its custody within ninety days from the issuance of a final 

removal order. See 8 U.S.C. § 1231(a)(1)(A)-(B).”) (emphasis added).  Defendants’ 

contrary assertions (at Dkt. 26 at 15-16) rely almost exclusively upon Castle Rock.  But 

that case involves interpretation of different statutory language (described as “vague” by 

the Supreme Court), a different basis for plaintiff’s claims (Due Process Clause rights and 

§ 1983), and different requested relief (monetary damages for a single incident of non-

enforcement).  Town of Castle Rock, Colorado v. Gonzales, 545 U.S. 748, 754, 763 

(2005).  And its holding was based on a different question of whether the plaintiff had a 

“protected property interest” in the benefit of police enforcement of the restraining order 

against her husband: “Even if the statute could be said to have made enforcement of 

restraining orders ‘mandatory’ … that would not necessarily mean that state law gave 

respondent an entitlement to enforcement of the mandate.”  Id. at 751, 764-65. 

Unlike § 1231(a)(1), the language of the Colorado statute at issue in Castle Rock 

provides for discretion on its face, first stating a “peace officer shall use every reasonable 

means to enforce a restraining order” and “shall arrest, or, if an arrest would be 

impractical … seek a warrant for the arrest of a restrained person” when probable cause 

of a violation exists.  Id. at 759 (quoting Colo. Rev. Stat. § 18-6-803.5(3) (Lexis 1999)).  
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As the Court noted, this imprecision and potential for choice leaves unclear “the precise 

means of enforcement that the Colorado restraining-order statute assertedly mandated. … 

Such indeterminacy is not the hallmark of a duty that is mandatory.”  Id. at 763.  And one 

of the options, “seeking of an arrest warrant[,] would be an entitlement to nothing but 

procedure—which we have held inadequate even to support standing[.]”  Id. at 764. 

Contrast this with “Except as otherwise provided in this section … the Attorney 

General shall remove the alien from the United States within a period of 90 days[.]”  8 

U.S.C. § 1231(a)(1)(A).  Here, the means of enforcement are clear: removal within 90 

days.  Exceptions must be prescribed in the law.  The language of § 1231(a)(3) regarding 

supervision after the 90-day period does not make the 90-day removal period any less 

mandatory, especially where § 1231(a)(1) acknowledges that Congress may provide for 

exceptions to the 90-day timeframe, such as where the alien fails to obtain travel 

documents or “conspires or acts to prevent the alien’s removal” as outlined by 

§ 1231(a)(1)(C).8  Section 1231(a)(3)’s language merely shows that Congress recognized 

the need for regulations to cover those instances in which reality does not conform to the 

90-day removal period, such as in those exceptions it expressly provided.  But that is not 

license for DHS to disregard the statute’s mandatory language as applied wholesale to 

entire classes of aliens with final orders of removal. 

To the contrary, as the Ninth Circuit recognized in Lima, “shall” means “must” in 

§ 1231(a)(1)(A), and it is proper for this Court to hold that the same language continues 

in its recognized, mandatory meaning.  341 F.3d at 855.  DHS’s authority is bound by the 

language of the U.S. Constitution and of relevant statutes enacted by Congress, and “does 

not include the authority to ‘suspend’ or ‘dispense with’ Congress’s exercise of 

legislative Powers in enacting immigration laws.”  Texas v. U.S., 2021 WL 723856, at 

*37 (S.D. Tex. Feb 23, 2021).  Thus the 100-day Removal Moratorium is unlawful 
                                              
8  Indeed, the Ninth Circuit also held that the “shall” in § 1231(a)(3) means “must,” 
which supports a reading of the word to conform to the same meaning throughout the 
same statutory text.  See, Kim Ho Ma v. Ashcroft, 257 F.3d 1095, 1115 (9th Cir. 2001); 
and Powerex Corp. v. Reliant Energy Servs., Inc., 551 U.S. 224, 232 (2007) (“A standard 
principle of statutory construction provides that identical words and phrases within the 
same statute should normally be given the same meaning”).   
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because it violates § 1231(a)(1)’s mandatory 90-day removal language on its face. 

2. The Memorandum and Interim Guidance Failed to Consider 
Alternatives Under State Farm and Regents  

The Removal Moratorium is also arbitrary and capricious because DHS failed to 

“supply a reasoned analysis for the change” and to consider policy alternatives.  Motor 

Vehicle Mfrs. Ass’n of U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42, 51 (1983); 

DHS v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1913 (2020) (“Regents”) (“when an 

agency rescinds a prior policy its reasoned analysis must consider the ‘alternative[s]’ that 

are ‘within the ambit of the existing [policy].’”) (quoting State Farm, 463 U.S. at 51).  

Indeed, as the Supreme Court reaffirmed this week, the “APA’s arbitrary-and-capricious 

standard requires that agency action be reasonable and reasonably explained.”  FCC v. 

Prometheus, No. 19-1231, slip op. at 7 (U.S. Apr. 1, 2021).   

Defendants provide almost no reasoning or explanation for the Memorandum—a 

scant seven-page administrative record consisting of a broadly worded executive order 

and the Memorandum itself—and refused to provide any record or other evidence of 

analysis supporting the Interim Guidance.  Admin. Record at AR_000001-7, Texas v. 

United States, No. 6:21-cv-00003 (S.D. Tex. Feb. 3, 2021), ECF No. 59-1;  Dkt. 18 at 2-

3; Dkt. 20.  Defendants’ position appears to be that all the evidence of the agency’s 

“reasoned analysis” necessary to support either documents for the purposes of this 

Motion for Preliminary Injunction is contained in the text of the Memorandum itself.  

Dkt. 18 at 3 (claiming an administrative record for the Interim Guidance is not necessary 

because of its link to the Memorandum).  Defendants offer nothing else to sustain it.   

This is not remotely sufficient. “When an administrative agency sets policy, it 

must provide a reasoned explanation for its action. That is not a high bar, but it is an 

unwavering one.” Judulang v. Holder, 565 U.S. 42, 45 (2011). But DHS’s decision 

documents only announce what DHS is doing and make no attempt to explain why. In 

doing so, DHS failed to surmount the APA’s not-high bar. 

The absence of any genuine reasoning is particularly alarming in light of 

Defendants’ admission that “DHS ‘display[ed] awareness that it is changing position.’”  
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Dkt. 26 at 18 (quoting FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009)).  

Yet the Memorandum fails to provide any indication that the agency even considered the 

important costs of its new policy, despite such decision-making being “the agency’s 

job[.]”  Regents, 140 S.Ct. at 1914.  DHS even fails to supply an explanation for the 

length of its 100-day pause in removals.  Why not 50 or 180 days? DHS certainly never 

even hints why (though the metadata reveals it was because that it was length that the 

White House dictated to it).  Defendants argue that it is somehow fatal to Plaintiffs’ case 

that the States have not suggested their own policy alternatives, but (1) not only has 

Regents made clear that doing so is DHS’s job—not Plaintiffs’ and (2) Plaintiffs did 

actually name alternatives in their briefing by questioning why a 100-day pause was 

chosen over some other number, such as 50 or 200.  Dkt. 26 at 18; Dkt. 17 at 5.  DHS still 

failed to provide evidence of having weighed even these obvious alternatives. 

The lack of evidence of any prior analysis or weighing of factors exposes the 

Removal Moratorium as resting on impermissible pretextual basis. To the extent that any 

actual analysis actually occurred here: (1) it was performed by the White House, not 

DHS, and (2) is entirely imperceptible—i.e., completely absent from the administrative 

record produced to date and Defendants’ own submissions to-date here.  

Defendants note that the standard of review allows for proportionality regarding 

the evidence required on each side, and choosing a policy may involve “a complicated 

balancing” of factors within the agency’s expertise.  Dkt. 26 at 18.  Maybe so. But there 

is no evidence that DHS did any such balancing. “The grounds upon which an 

administrative order must be judged are those upon which the record discloses that its 

action was based.” SEC v. Chenery Corp., 318 U.S. 80, 87 (1943).   

Unlike the cases Defendants cite, Plaintiffs do not ask the Court to judge the 

policy wisdom of DHS’s preferred policy against Plaintiffs’. Plaintiffs simply ask this 

Court to take note of the near-complete absence of actual reasoning by DHS and weigh 

that against that the APA demands under State Farm and its progeny, under which DHS’s 

analysis is palpably wanting.  See, Dkt. 26 at 18.   
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The administrative record provides no support for the Memorandum. And 

Defendants’ briefing admits that validity of the Removal Moratorium rests on the validity 

of the Memorandum alone.   Dkt. 26 at 17 n 8 (“Defendants do not rely on the Guidance 

to defend the policy the States challenge.”).  Moreover, even if DHS were to attempt to 

provide more justification now, such rationale must be rejected as post hoc pretext since 

the evidence here shows that DHS irretrievably committed to the Moratorium at a time 

when it had done no analysis whatsoever to support that decision.  Dep’t of Commerce, 

139 S.Ct. at 2573-76.  It is thus arbitrary and capricious.  

3. The Memorandum and Interim Guidance Failed to Comply with 
Notice and Comment  

The Memorandum and Interim Guidance both failed to comply with the APA’s 

notice and comment requirements.  5 U.S.C. § 553.  Defendants acknowledge that the 

Removal Moratorium is a rule subject to the APA, but assert that it is exempt as either a 

“general statement of policy” or a “procedural rule.”  Dkt. 26 at 18-19.  But “[a]gencies 

have never been able to avoid notice and comment simply by mislabeling their 

substantive pronouncements.”  Azar v. Allina Health Servs., 139 S.Ct. 1804, 1812 (2019).  

“[C]ourts have long looked to the contents of the agency’s action, not the agency’s self-

serving label, when deciding whether statutory notice-and-comment demands apply.”  Id.   

The Removal Moratorium is neither a general statement of policy nor a procedural 

rule.  A general statement of policy must “not impose any rights and obligations” and 

may only “advise the public prospectively of the manner in which the agency proposes to 

exercise a discretionary power.”  Community Nutrition Institute v. Young, 818 F.2d 943, 

946 (D.C. Cir. 1987); and Mada-Luna v. Fitzpatrick, 813 F.2d 1006, 1012-13 (9th Cir. 

1987).  Similarly, “a procedural rule does not itself ‘alter the rights or interests of 

parties.’”  Elec. Privacy Info. Ctr. v. U.S. Dept. of Homeland Sec., 653 F.3d 1, 5 (D.C. 

Cir. 2011) (quotations omitted).  But the Removal Moratorium does just that: it is of 

immediate effect, “commands that DHS stop performing its obligation under section 

1231(a)(1)(A),” and “affects the rights of those with final orders of removals by calling 

for a reassessment of all previous orders of removal[.]”    Ex. A at 3; Texas, 2021 WL 
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723856, at *45.  Indeed that is the very point of the Moratorium: confer on those with 

final removal orders a new right to avoid removal.9   

More generally, a rule is not procedural if it “encodes a substantive value 

judgment” thereby “putting a stamp of [agency] approval or disapproval on a given type 

of behavior.”  Chamber of Commerce of the U.S. v. U.S. DOL, 174 F.3d 206, 211 (D.C. 

Cir. 1999) (cleaned up). The Moratorium plainly does that: it places DHS’s “stamp of 

disapproval” on removals for 100 days in a manner no line officer could fail to perceive. 

The Moratorium also affects the rights and obligations of states that suffer the 

costs of the Removal Moratorium, such as those leading to Plaintiffs’ irreparable injury 

discussed in section II., infra.  And the Removal Moratorium is not an exercise of a 

discretionary power, as discussed in sections I.A.1. and I.B.1., supra.  Thus the rule 

cannot be a mere statement of policy or procedural rule. 

4. The Memorandum and Interim Guidance failed to follow any part 
of the MOUs, even the commitment by DHS to consult and provide 
a written explanation for rejecting State’s requests  

DHS’s failure to follow the MOUs supports these claims.  But for one footnote, 

Defendants’ Response is generally preoccupied with a mischaracterizing of Plaintiffs’ 

claims regarding the MOUs.  Dkt. 26 at 20 n 9 (“The States raise the agreements only in 

support of an APA claim”).  Plaintiffs are not seeking specific performance of the MOUs.  

Dkt. 26 at 20-23.  Rather, Plaintiffs seek a declaration that the Removal Moratorium is 

void, and inter alia, the MOUs establish that DHS changed its removal policy, did not 

follow proper procedure in doing so—including a failure to comply with either the APA 

or the MOUs’ requirements to provide notice and an explanation of that change—and 

recognized that such a change would cause Defendants irreparable harm.  Dkt. 12 at 15.  

DHS’s non-compliance with the MOUs exposes its non-compliance with APA 

requirements.  Even if DHS could not bind itself to later specific performance claims via 

the MOUs, these documents support Plaintiffs’ APA claims, highlighting policy change 

and DHS’s failure to follow statutory procedures in adopting it. 

                                              
9  The States’ obligations are also affected.  See section I.A.4., supra. 
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II. Plaintiffs Have Standing And Have Established Irreparable Injury 
Warranting a Preliminary Injunction Here  

Defendants’ position is that no State—not Arizona, Montana, Texas, or Florida—

has standing to challenge DHS’s sudden change in policy on carrying out the 

immigration laws and also that no State suffers irreparable injury from the predictable 

consequences of DHS’s actions.10  But this extreme position has already lost in this 

Court on similar issues.  See United States v. Arizona, 2011 WL 13137062, at *1-2 (D. 

Ariz. Oct. 21, 2011) (finding Arizona had standing to bring counterclaims).  And the 

United States has already lost in Texas v. United States on this very issue in the context 

of the Memorandum.  See Dkt. 12-1 at 73-81, 104.  The same result should obtain here.   

As a preliminary matter, the Court can easily reject DHS’s argument (at 5) that 

the Texas preliminary injunction eliminates standing for the simple reason that this case 

also challenges the Interim Guidance, which was not at issue in Texas.   

DHS also admitted in its MOUs that “a decrease or pause on returns or removals 

of removable or inadmissible aliens” would “result in concrete injuries” to Plaintiffs.  

Dkt. 17 at 16.  DHS further acknowledged that “an aggrieved party will be irreparably 

damaged and will not have an adequate remedy at law.”  Id.  DHS responds by offering 

its merits argument about the validity of the MOUs.  Dkt. 26 at 7.  But “the question 

whether a plaintiff states a claim for relief ‘goes to the merits’ in the typical case, not the 

justiciability of a dispute[.]”  Bond v. United States, 564 U.S. 211, 219 (2011).  

Moreover, the harm alleged with respect to the MOU is a procedural harm—the harm 

from DHS’s breach of its commitment to hear the States’ concerns and provide a written 

explanation if it rejects those concerns.  Such procedural harm is irreparable for purpose 

of injunctive relief.  Dkt. 17 at 23 (collecting cases).  And contrary to Defendants’ 

argument (at 7), this procedural injury is sufficiently tied to the other concrete harms that 

the State discussed in its Motion and supported with affidavit evidence—the financial 

                                              
10  See Dkt. 26 at 4-7 (arguing that Arizona and Montana cannot establish standing or 
irreparable injury); see also Dkt. 12-1 at 73-81, 104 (reviewing and rejecting argument 
that Texas lacks standing and irreparable injury in Texas v. United States); Response to 
Preliminary Injunction, Florida v. United States, No. 21-cv-541, Dkt. 23 at 7 (M.D. Fla. 
Mar. 23, 2021) (arguing that Florida lacks standing and irreparable harm).  
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harms that Plaintiffs will suffer from a sudden and ill-conceived change in policy.   

Indeed Plaintiffs identified three specific bases for standing and irreparable harm 

separate from the MOU:  incarceration costs, other increased law enforcement costs such 

as traffic, and healthcare costs for unauthorized aliens.  Dkt. 17 at 16-22.  The State also 

demonstrated that many of these costs are unrecoverable, and thus irreparable.  Id.  

Importantly, DHS never responded to the increase in unauthorized traffic leading to 

greater law enforcement expenditures (Motion at 18).  See also, Ex. M at ¶ 20 and Ex. P 

at 10 (Aliens illegally crossing the southern border and remaining present in the United 

States facilitate drug trafficking, and the increased costs of enforcing drug laws and 

combating drug-related crime have taxed Montana’s already limited resources.).  DHS’s 

failure to respond to this argument—which was supported by specific evidence— 

concedes irreparable injury.  See United States v. Duro, 2009 WL 10669404, at *11 n.8 

(C.D. Cal. Apr. 1, 2009) (“Based on the Government’s failure to respond to the merits of 

this argument, the Court finds that it has waived the right to oppose the Court’s ruling on 

this issue.”); Doe v. Dickenson, 615 F. Supp. 2d 1002, 1010 (D. Ariz. 2009) (same).  

Defendants also never address special solicitude standing.  Dkt. 17 at 15 n.9.  This is 

because they have no response to this. 

Defendants’ only response to the other unrecoverable financial harms 

(incarceration and medical expenses) is to argue that these events are contingent on the 

actions of third parties.  Dkt. 26 at 7. But the cases Plaintiffs cited in the Motion are on 

point and hold that when the actions of third parties are a predictable consequence of the 

defendant’s actions, standing and irreparable injury are met.  Most significantly in 

California v. Azar, the Ninth Circuit held that a causal chain did not fail simply because it 

has multiple “links”; and a state meets its burden by demonstrating an event is 

“reasonably probable[.]”  911 F.3d 558, 571-72 (9th Cir. 2018).11  In the Motion, the 

State noted that in Texas the recidivism rate for unauthorized aliens was 70%.  Further 

                                              
11  Defendant’s attempts to distinguish this and other cases fail.  See, e.g., Washington v. 
DeVos, 466 F.Supp.3d 1151, 1169-70 (E.D. Wash. 2020); Dep’t of Commerce v. New 
York, 139 S. Ct. at 2565. 

Case 2:21-cv-00186-SRB   Document 38   Filed 04/05/21   Page 18 of 39Case 2:21-cv-00446-JJT   Document 37-1   Filed 06/14/21   Page 39 of 60



 

17 

 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

data shows that in the Pinal County Jail, individuals with ICE Detainers have a 

recidivism rate of approximately 53%.  Ex. Q (Lamb Supplemental Declaration.).  

Plaintiffs have thus shown a reasonable probability of suffering unrecoverable financial 

costs from the Removal Moratorium. The State’s argument therefore is not that there is a 

“mere increase in population,” Dkt. 26 at 6, but rather that DHS’s new policy to limit 

removals even after final orders of removal have been issued will result in specific, 

unrecoverable costs to healthcare and law enforcement.12  In sum, Plaintiffs have met 

their burden of showing standing and irreparable injury to support a preliminary 

injunction. 

III. The Balance of the Equities and Public Interest Factors Support Plaintiffs  

Respondents argue (at 23) that any injunction would “restrain[] core article II 

authority.”  But that contention is belied by their refusal to appeal the Texas injunction. 

Respondents are not acquiescing in an unconstitutional evisceration of their executive 

powers; they are simply abandoning defense of the indefensible. 

Ultimately, the Moratorium is not an exercise of discretion by DHS. It is an 

outright prohibition imposed by White House political staffers eager to demonstrate 

progress on “day 1” and contemptuous of statutory mandates and APA procedural 

requirements. And the most relevant Constitutional concern here is not “core article II 

authority”—it is the executive’s patent violation of Congress’s exercise of its authority 

“[t]o establish an uniform Rule of Naturalization.”  U.S. CONST. art. I, § 8, cl 4.. 

CONCLUSION 

Plaintiffs respectfully request that the Court issue a preliminary injunction 

preventing Defendants from implementing the Removal Moratorium. 

 

 

                                              
12  The Response’s factual premise (at 5-6) that because the moratorium excludes those 
arriving after 11/1/20, it does not encourage additional unauthorized immigration.  That 
factual premise contravenes common sense and extensive news reports.  Moreover, 
Defendants do not provide any citation to the administrative record to support this bare 
assertion.  Instead this is mere attorney argument that cannot make up for the lack of any 
meaningful administrative record in this case. 
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 0 

INTRODUCTION 

 The States of Arizona, Alabama, Arkansas, Indiana, Kansas, 

Louisiana, Mississippi, Montana, Oklahoma, Texas, and West Virginia (the 

“States”) respectfully move to intervene in this action, both as of right and 

permissively.  The States seek intervention so that they can file a petition 

for certiorari seeking review of this Court’s December 2, 2020 decision, 

which considered the validity of a 2019 Rule, Inadmissibility on Public 

Charge Grounds, 84 Fed. Reg. 41,292 (Aug. 14, 2019) (“Public Charge 

Rule”).  See generally City & Cty. of San Francisco v. U.S. Citizenship & 

Immigration Servs. (“San Francisco”), 981 F.3d 742 (9th Cir. 2020).  Because 

invalidation of the Public Charge Rule will impose injury on the States—

estimated at $1.01 billion in foregone savings in transfer payments for all 

states annually—and all of the requirements for intervention are met, this 

Court should grant this motion.1 

The “cert. worthiness” of the States’ potential petition is already 

apparent: the Supreme Court already granted review in a case involving 

identical issues.  See Dep't of Homeland Sec. v. New York, No. 20-449, __ S. Ct. 

__, 2021 WL 666376, at *1 (Feb. 22, 2021).  And this Court specifically stayed 

the mandate in this action “pending the Supreme Court’s final disposition” 

 
1  The Plaintiffs in the three cases and the Federal Defendants oppose this 
motion. 
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 1 

of that petition and a petition in “Wolf v. Cook County, Illinois, petition for 

cert. pending, No. 20-450 (filed Oct. 7, 2020).”  Doc. 139 at 3 (No. 19-17213). 

But despite successfully convincing the Supreme Court to grant 

certiorari on February 22, Defendants suddenly shifted course and filed a 

joint stipulation of voluntary dismissal of their petitions on March 9, which 

was granted the same day by the Clerk of the Supreme Court.  In essence, 

Federal Defendants have now effectively abandoned defense of the Public 

Charge Rule. 

Because invalidation of the Public Charge Rule will directly harm the 

States, they now seek to intervene to offer a defense of the rule so that its 

validity can be resolved on the merits, rather than through strategic 

surrender.  This motion is plainly timely, filed a single day after the Federal 

Defendants’ volte-face, which made plain that the States’ interests were no 

longer being adequately represented. 

BACKGROUND 

 These appeals involve challenges to the 2019 final rule that defined 

“public charge” for purposes of federal immigration law, specifically 8 

U.S.C. § 1182(a)(4)(A).  Given this Court’s familiarity with the background 

of this case, as evident from its 47-page slip opinion, the States will not 

belabor it here.   

A few important facts are particularly salient for the instant motion, 

Case: 19-17213, 03/10/2021, ID: 12031584, DktEntry: 143, Page 7 of 18Case 2:21-cv-00446-JJT   Document 37-1   Filed 06/14/21   Page 49 of 60



 2 

however.  As this Court noted, “The Rule itself predicts a 2.5 percent 

decrease in enrollment in public benefit programs[.]”  San Francisco, 981 

F.3d at 754 (citing Public Charge Rule, 84 Fed. Reg. at 41,302, 41,463).  In 

addition, the federal government only pays a portion of the costs involved 

in the public benefit programs at issue:  

For example, the Federal Government funds all SNAP 
food expenses, but only 50 percent of allowable 
administrative costs for regular operating expenses. 
Similarly, Federal Medical Assistance Percentages 
(FMAP) in some U.S. Department of Health and Human 
Services (HHS) programs, like Medicaid, can vary from 
between 50 percent to an enhanced rate of 100 percent in some 
cases. Since the state share of federal financial 
participation (FFP) varies from state to state, DHS uses 
the average FMAP across all states and U.S. territories of 
59 percent to estimate the amount of state transfer payments.  

Public Charge Rule, 84 Fed. Reg. at 41,301 (emphases added).  DHS thus 

estimated that the Public Charge Rule would save all of the states “about 

$1.01 billion annually” in direct payments.  Id. (emphasis added). 

More generally, the Public Charge Rule will reduce demand on 

States’ already over-stretched assistance programs.  For example: 

• In FY 2019, Arizona spent $3,059,000,000 on Medicaid benefits 

and $104,000,000 on administrative costs for Medicaid (as well 

as the Children’s Health Insurance Program).2  Increasing the 

 
2 Medicaid and CHIP Payment and Access Commission, MACStats: 
Medicaid and CHIP Data Book 45 (2020), https://www.macpac.gov/wp-
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number of Medicaid participants would increase the State’s 

spending on Medicaid (the costs of which typically exceed State 

general fund growth) and would require the State to make 

budget adjustments elsewhere.3 

• In 2019, Arizona paid $85 million in maintenance-of-effort costs 

for the Temporary Assistance for Needy Families program 

(“TANF”).4  Because TANF resources are limited—in 2016, less 

than a quarter of impoverished families received this 

assistance5—admitting aliens into the United States who are not 

likely to utilize this resource will make this program more 

accessible to others who are in need. 

• States incur administrative costs for each SNAP recipient.6  For 

FY 2016, Arizona paid $77,730,088 in administrative costs for 

 
content/uploads/2020/12/MACStats-Medicaid-and-CHIP-Data-Book-
December-2020.pdf 
3 Robin Rudowitz et al., Medicaid Enrollment & Spending Growth: FY 2018 & 
2019 5 (2018), http://files.kff.org/attachment/Issue-Brief-Medicaid-
Enrollment-and-Spending-Growth-FY-2018-2019 
4 Center on Budget and Policy Priorities, Arizona TANF Spending, (2019), 
https://www.cbpp.org/sites/default/files/atoms/files/tanf_spending_az
.pdf 
5 Center on Budget and Policy Priorities, Policy Basics: An Introduction to 
TANF (2018), https://www.cbpp.org/sites/default/files/atoms/files/7-
22-10tanf2.pdf 
6 Daniel Geller et al., AG-3198-D-17-0106, Exploring the Causes of State 
Variation in SNAP Administrative Costs 18–19 (2019), https://fns-
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 4 

administering this program.7  By admitting aliens who are 

unlikely to depend on this resource, the State will save money 

that would have otherwise gone to fund administrative costs 

for aliens who would depend on the program. 

LEGAL STANDARD 

 This Court’s consideration of a motion to intervene is governed by 

Federal Rule of Civil Procedure 24.  See Int’l Union, United Auto., Aerospace 

& Agric. Implement Workers of America, AFL-CIO, Local 283 v. Scofield, 382 

U.S. 205, 217 n.10 (1965); Day v. Apoliona, 505 F.3d 963, 965 (9th Cir. 2007); 

see also Sierra Club, Inc. v. EPA, 358 F.3d 516, 517-18 (7th Cir. 2004) 

(“[A]ppellate courts have turned to ... Fed. R. Civ. P. 24.”); Mass. Sch. of Law 

at Andover, Inc. v. United States, 118 F.3d 776, 779 (D.C. Cir. 1997) (same). 

Rule 24(a) authorizes anyone to intervene in an action as of right 

when the applicant demonstrates that 

(1) the intervention application is timely; (2) the applicant 
has a “significant protectable interest relating to the 
property or transaction that is the subject of the action”; 
(3) “the disposition of the action may, as a practical 
matter, impair or impede the applicant’s ability to protect 

 
prod.azureedge.net/sites/default/files/media/file/SNAP-State-Variation-
Admin-Costs-FullReport.pdf 
7 Food and Nutrition Service, Supplemental Nutrition Assistance Program 
State Activity Report Fiscal Year 2016 12 (2017), https://fns-
prod.azureedge.net/sites/default/files/snap/FY16-State-Activity-
Report.pdf 
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its interest”; and (4) “the existing parties may not 
adequately represent the applicant’s interest.”  

 
Prete v. Bradbury, 438 F.3d 949, 954 (9th Cir. 2006); see also Fed. R. Civ. P. 

24(a)(2).  Rule 24(a) is to construed “‘broadly in favor of proposed 

intervenors. ’”  Wilderness Soc’y v. U.S. Forest Serv., 630 F.3d 1173, 1179 (9th 

Cir. 2011).  

 This Court’s intervention analysis is “‘guided primarily by practical 

considerations,’ not technical distinctions.”  Sw. Ctr. for Biological Diversity 

v. Berg, 268 F.3d 810, 818 (9th Cir. 2001); see also Wilderness Soc’y, 630 F.3d at 

1179 (reiterating importance of “‘practical and equitable considerations’” as 

part of judicial policy favoring intervention).  Courts are “required to 

accept as true the non-conclusory allegations made in support of an 

intervention motion.”  Berg, 268 F.3d at 819. 

ARGUMENT 

I. THIS COURT SHOULD GRANT THE STATES INTERVENTION 
AS OF RIGHT 

A. The States’ Motion To Intervene Is Timely 

This Court has repeatedly explained that “the ‘general rule is that a 

post-judgment motion to intervene is timely if filed within the time 

allowed for the filing of an appeal.’” U.S. ex rel McGough v. Covington 

Technologies Co., 967 F.2d 1391, 1394 (9th Cir. 1992) (quoting Yniguez v. 

Arizona, 939 F.2d 727, 734 (9th Cir. 1991) (alteration omitted)).  The 
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Supreme Court has similarly held that where a party “filed [its] motion 

within the time period in which the named plaintiffs could have taken an 

appeal … the [party’s] motion to intervene was timely filed[.]” United 

Airlines, Inc. v. McDonald, 432 U.S. 385, 396 (1977).  

Under 28 U.S.C. § 2101(c), parties generally have 90 days to file a 

petition for certiorari.  That period has now been extended to 150 days as a 

matter of course during the coronavirus pandemic.8  The deadline to file a 

petition for seek Supreme Court review here is thus May 1, 2021 (150 days 

after this Court’s December 2, 2020 Opinion).  This motion is filed more than 

a month before that deadline, and is therefore timely. 

More generally, this motion presents no prejudice to the other 

parties.  See Sierra Club v. Espy, 18 F.3d 1202, 1205 (5th Cir. 1994) (holding 

that the “requirement of timeliness is ... a guard against prejudicing the 

original parties”).  Intervention here only ensures that these cases and 

others will be resolved on the merits, rather than through abdication.  

Denying the parties a potential opportunity to obtain their desired ends 

through the contrivance of surrender inflicts no cognizable prejudice.  

Instead, the parties’ positions will be “essentially the same as it would have 

 
8  March 19, 2020 Order, available at  
https://www.supremecourt.gov/orders/courtorders/031920zr_d1o3.pdf.   
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been” had the State intervened earlier in the proceedings.  McGough, 967 

F.2d at 1395. 

B. The State Has A Significant Protectable Interest In The 
Subject Matter Of This Action, Which Would Be Affected By 
Any Adverse Ruling That Stands. 

As set forth above, the States’ have a protectable interest in the 

continuing validity of the Public Charge Rule.  It is estimated that the rule 

will save all of the states cumulatively $1.01 billion annually, and the 

moving States here would save a share of that amount.  Supra at 2-5.  And 

invalidating the Public Charge Rule9 will deprive the States of those 

savings, thereby injuring them. More generally, the Public Charge Rule 

would reduce demands on States’ already overstretched assistance 

programs and invalidating it will harm them accordingly. 

In addition, the States have “quasi-sovereign interest[s] in the health 

and well-being—both physical and economic—of [their] residents in 

general.”  Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 

607 (1982).  The Public Charge Rule serves that interest by promoting self-

reliance of their residents and encouraging immigration of non-citizens 
 

9  Although the preliminary injunctions at issue no longer directly apply in 
the States following this Court’s vacatur of the nationwide injunction, San 
Francisco, 981 F.3d at 763, this Court outright held that the Public Charge 
Rule violates the Administrative Procedure Act.  San Francisco, 981 F.3d at 
762.  As such, absent Supreme Court review, the district courts on remand 
will be required to enter judgment in favor of Plaintiffs on the merits, and 
vacatur of the Public Charge Rule is at least likely. 
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(including into the States) who are not dependent upon public resources.  

84 Fed. Reg. 41,305.  But invalidating the rule will injure the States by 

depriving them of these beneficial impacts. 

C. Intervention By The State Now Will Ensure That The State’s 
Interests Will Be Adequately Represented. 

This Court has held that the “burden of showing inadequacy of 

representation is ‘minimal’ and satisfied if the applicant can demonstrate 

that representation of its interests ‘may be’ inadequate.”  Citizens for 

Balanced Use v. Mont. Wilderness Ass’n, 647 F.3d 893, 898 (9th Cir. 2011) 

(quoting Arakaki v. Cayetano, 324 F.3d 1078, 1086 (9th Cir. 2003)).  The Court 

considers several factors, including 

(1) whether the interest of a present party is such that it 
will undoubtedly make all of a proposed intervenor’s 
arguments; (2) whether the present party is capable and 
willing to make such arguments; and (3) whether a 
proposed intervenor would offer any necessary elements 
to the proceeding that other parties would neglect. 

 
Perry v. Proposition 8 Official Proponents, 587 F.3d 947, 952 (9th Cir. 2009). 

 Here, Federal Defendants have essentially abandoned their defense 

of the Public Charge Rule, and it is doubtful that they will make any further 

arguments in support of it, let alone willing to make “all of a proposed 

intervenor’s arguments.”  Id.  The States’ protectable interests in the 

continued validity of the Public Charge Rule are thus not adequately 

represented by the Federal Defendants.  
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II. PERMISSIVE INTERVENTION IS WARRANTED HERE 

Even if the Court declines to grant the States’ timely motion to 

intervene as of right, this is precisely the type of case where permissive 

intervention is warranted.  Federal courts may permit intervention by 

litigants who have “a claim or defense that shares with the main action a 

common question of law or fact.”  Fed. R. Civ. P. 24(b)(1)(B).  Where a 

litigant “timely presents such an interest in intervention,” the Court should 

consider: 

[T]he nature and extent of the intervenors’ interest, their 
standing to raise relevant legal issues, the legal position 
they seek to advance,  and its probable relation to the 
merits of the case[,] whether changes  have occurred in 
the litigation so that intervention that was once denied 
should be reexamined, whether the intervenors’ interests 
are adequately represented by other parties, whether 
intervention will prolong or unduly delay the litigation, 
and whether parties seeking intervention will 
significantly contribute to full development of the 
underlying factual issues in the suit and to the  just and 
equitable adjudication of the legal questions presented. 

 
Perry v. Schwarzenegger, 630 F.3d 898, 905 (9th Cir. 2011). 

As set forth above, this motion is timely and the States have a 

compelling stake in the outcome of these actions.   

Moreover, the issues presented here are exceptionally important and 

hotly debated—as evidenced by the splits among four circuit courts and 

the Supreme Court granting certiorari.  Those important issues should be 
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decided on the merits, rather than through surrender.  The State’s 

participation will “significantly contribute to ... the just and equitable 

adjudication of the legal questions presented.”  Schwarzenegger, 630 F.3d at 

905.  Moreover, a central issue in these cases was the costs imposed on the 

states.  City & Cty. of San Francisco v. U.S. Citizenship & Immigration Servs., 

944 F.3d 773, 801-04 (9th Cir. Dec. 2019); San Francisco, 981 F.3d at 759-60.  

The presence of the moving States here will ensure that the broad 

perspective of the several states is represented. 

A favorable exercise of discretion is therefore warranted. 

CONCLUSION 

For the foregoing reasons, the States’ motion to intervene should be 

granted. 
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STEVE MARSHALL 
Alabama Attorney General 
 
LESLIE RUTLEDGE 
Arkansas Attorney General 
 
THEODORE E. ROKITA 
Indiana Attorney General 
 
DEREK SCHMIDT 
Kansas Attorney General 
 
JEFF LANDRY 
Louisiana Attorney General 
 
 

AUSTIN KNUDSEN 
Montana Attorney General 
 
LYNN FITCH 
Mississippi Attorney General 
 
MIKE HUNTER 
Oklahoma Attorney General 
 
KEN PAXTON 
Texas Attorney General 
 
PATRICK MORRISEY 
West Virginia Attorney General 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 10th day of March, 2020, I caused the 

foregoing document to be electronically transmitted to the Clerk’s Office 

using the CM/ECF System for Filing and transmittal of a Notice of 

Electronic Filing to CM/ECF registrants.   

 
       s/ Drew C. Ensign    
       Drew C. Ensign 
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