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Case No. 6:21-cv-00191  

 
DECLARATION OF DON LEE 

 
1. My name is Donald Lee. I am over 18 and competent to make this 

declaration. The facts in this Declaration are based on my personal knowledge, and I 

would testify to these facts in open court if called upon to do so.  

2. I am the President of Texas Essential Healthcare Partnerships (TEHP).  

TEHP is an association of over 100 Texas hospitals that participate in the State’s 

Medicaid program as providers.  Our members include urban, rural, critical access, 

and children’s hospitals throughout the state.  Our Board of Directors consists of 

leaders from 12 major hospital systems with locations in diverse regions of the state, 

from both urban and rural areas.  Typically, our member hospitals are among the 

largest employers in their home counties, and in several areas of the state our 

member hospitals are the only acute care hospital provider available within miles. 
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3. TEHP supports policies that strengthen the healthcare safety-net 

system, and improve access to, and the availability, delivery, efficiency and funding 

of, quality healthcare services within the State of Texas. My responsibilities as 

President of TEHP include managing meetings of our Board of Directors and working 

to understand factors affecting their ability to deliver quality care in the Texas 

Medicaid program.  I also speak regularly with officials from the Texas Health and 

Human Services Commission (HHSC), the state’s Medicaid agency, to share 

information about factors impacting hospital Medicaid providers in the state.  In my 

role as President of TEHP, I am familiar with the urgency hospitals communicated 

to HHSC concerning the need to renew the waiver on an emergency basis to help 

stabilize the state’s acute care safety net in response to the COVID-19 pandemic. 

Information about healthcare services 

4. As a hospital association, TEHP meets with its Board members on a 

weekly basis to discuss Medicaid issues impacting hospitals in Texas.  TEHP as an 

association focuses primarily on how Texas’ various Medicaid supplemental payment 

programs interact to support the delivery of hospital acute care services to indigent 

Texans.  In my role as TEHP President, I have developed an understanding of how 

important the Texas Healthcare Transformation and Quality Improvement Program 

(“THTQIP” or the “Texas 1115 waiver”) is to the Medicaid ecosystem as a whole in 

this state. 

5. Financially speaking, the Texas 1115 waiver authorizes not only Texas’ 

uncompensated care (UC) pool and its Delivery System Reform Incentive Program 
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(DSRIP), but also the Medicaid managed care delivery system in Texas, which 

includes directed payment programs that additionally support the provision of 

Medicaid services.  Directed payment programs like the multi-billion dollar Uniform 

Hospital Rate Increase Program (UHRIP) provide much-needed supplemental 

reimbursement to hospitals for each Medicaid managed care patient they assist, and 

the available funding for these programs is determined by the amount of “budget 

neutrality room” established by the Texas 1115 waiver.   

6. Our member hospitals rely on the waiver and related programs, such as 

UHRIP, not just to provide care to uninsured Texans but also to partially offset 

significant shortfalls in Medicaid base rates statewide.  Without the UC pool directly 

authorized by the Texas 1115 Waiver, our member hospitals would see substantially 

reduced reimbursement for the millions of dollars in charity care they provide to 

uninsured, low-income patients each year.  As the DSRIP program authorized by the 

waiver expires this fall, our member hospitals will lose the funding on which they 

have relied to create and implement innovative collaborations with mental health 

providers, case coordinators, and community leaders, among other things.  And 

without directed payment programs such as UHRIP, our member hospitals would be 

reimbursed for only about 60 cents of every dollar spent on a Medicaid managed care 

patient.  Altogether, the payment programs authorized directly and indirectly 

through the waiver provide billions dollars of funding for the overall Medicaid 

program in Texas, and many of our member hospitals rely on these supplemental 

payments for a substantial part of their operating budget each year. 
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THTQIP/DSRIP 

7. The shift to the managed-care model under THTQIP has fundamentally 

changed how our member hospitals deliver healthcare services to Medicaid 

recipients.  Most Medicaid patients seen by our member hospitals are enrolled in 

Medicaid managed care plans.  However, that change is not complete, and our 

member hospitals still see many of their chronic and complex Medicaid patients on a 

fee-for-service basis.  Additionally, Texas still has a high complement of uninsured 

patients—including many patients who would not be eligible for Medicaid coverage 

even if the state elected to expand the program.  The Texas 1115 waiver provides 

funding needed to support the care of these individuals through the UC pool and the 

DSRIP pool.   

8. Because the waiver plays such a central role in supporting the overall 

healthcare safety net in Texas, the upcoming expiration of, and transition away from, 

DSRIP has been a topic of concern and discussion for our member hospitals since at 

least 2019, when we began participating in HHSC’s DSRIP transition stakeholder 

meetings. While the expiration and transition away from DSRIP was included in the 

2018 Texas 1115 waiver extension, our members are extremely concerned that they 

will not have the financial ability to maintain services currently supported by DSRIP, 

particularly services that impact uninsured patients and other patients who will not 

be reached by Medicaid managed care.  Additionally, our members are very concerned 

that the expiration of DSRIP in the context of the current uncertainty regarding the 

future of the Texas 1115 waiver program as a whole makes it very difficult to 
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understand what funds may or may not be available for other key programs, for 

example directed payments under UHRIP or its proposed successor programs. 

COVID 

9. Another key factor currently impacting our member hospitals is, of 

course, COVID-19.  The COVID-19 pandemic has dramatically changed how patients 

use, and how our member hospitals furnish, healthcare services. While most of our 

member hospitals have seen an increase in emergency-room use, all of them have also 

experienced a significant delay in elective and preventative care, which has a 

dramatic impact on overall hospital revenues.  At the same time, hospital expenses 

have increased, particularly for staffing.  Additionally, even as the pandemic begins 

to level off and patients begin to seek out care for other urgent needs, many of our 

hospitals are seeing a substantial increase in both Medicaid patients and uninsured 

patients as a percentage of their overall populations.  All of these factors have only 

increased the importance of a financially stable Medicaid program to help our 

member hospitals maintain continuity of care. 

Extension of the Texas 1115 waiver and DSRIP 

10.   During the last quarter of 2020 and the first quarter of 2021, TEHP’s 

Board meetings consistently focused on two issues: how our hospitals were 

responding to COVID-19 and how a possible extension of the Texas 1115 waiver 

might impact our hospitals’ ability to continue to respond and recover from the 

pandemic.  My board members were unanimously concerned that the upcoming 

expiration of DSRIP in 2021 and the potential “fiscal cliff” posed by the expiration of 
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the Texas 1115 waiver in 2022 would make it difficult for their hospitals to maintain 

current service delivery levels for Medicaid and uninsured patient populations, 

especially while the hospitals continued to deal with increased costs and decreased 

elective procedures for insured patients resulting from the pandemic.   

11. In my role as president of TEHP, I also meet periodically with leaders 

from other Texas hospital associations, including the Texas Organization of Rural 

and Community Hospitals (TORCH), the Children’s Hospital Association of Texas 

(CHAT), the Teaching Hospitals of Texas Association (THOT), the Texas Association 

of Voluntary Hospitals (TAVH) and the Texas Hospital Association (THA).  The same 

two topics of discussion were routinely the focus of meetings I participated in with 

these groups in the last quarter of 2020 and the first quarter of 2021.  In particular, 

the associations frequently discussed the increased costs hospitals were incurring to 

maintain staff during the COVID-19 surge in Texas, and the uncertainty many 

hospitals were experiencing both as a result of the pandemic and as a result of the 

anticipated expiration of DSRIP in 2021 and of the entire waiver in 2022.  As a result 

of these discussions, TEHP joined a multi-association letter to HHSC and the Texas 

Governor expressing the importance of the Medicaid program in helping Texas’ heath 

care safety net providers weather the pandemic.  That letter isattached as Exhibit A 

to my declaration.  

12. I also designated representatives of TEHP to participate in an HHSC-

hosted workgroup in September and October of 2020 to evaluate the UHRIP program 

and propose potential modifications or additions to Texas’ directed payment programs 
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in light of the upcoming DSRIP transition.  I presided over discussions of the 

workgroup’s recommendations with our Board.  The workgroup recommended 

development of several Medicaid supplemental payment programs, including the 

Comprehensive Hospital Increase Reimbursement Program (CHIRP), which is a 

proposed successor program to UHRIP currently being evaluated for approval by the 

Centers for Medicare and Medicaid Services (CMS).  

13. I understand the workgroup was focused on how directed payments 

could be used to help offset the impact of the transition of the Texas Medicaid program 

away from the successful DSRIP.  My board members’ feedback throughout the 

workgroup process was that (1) stability in overall Medicaid funding would be critical 

to their hospitals’ ability to maintain service levels during and after the pandemic; 

and (2) while directed payment programs focusing on supporting Medicaid managed 

care rates could be part of that solution, the loss of DSRIP can’t be fully absorbed 

without some continuation or expansion of the UC pool and other funding sources to 

support acute hospital care for uninsured Texans.  Additionally, the workgroup 

participants shared feedback with our Board that HHSC was concerned about 

creating a “fiscal cliff” by starting new programs to replace DSRIP that would be 

almost immediately undermined when the 1115 waiver as a whole expires in 2022.  

[As a result of these discussions, TEHP joined a multi-association letter to HHSC and 

the Texas Governor expressing the need for financial stability and the interconnected 

nature of Medicaid supplemental payments in Texas. The final draft of that joint 

letter is attached as Exhibit B to my declaration. 
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14. TEHP’s member hospitals strongly supported HHSC’s efforts to extend 

both the Texas 1115 waiver as a whole and the DSRIP program in particular on an 

expedited basis, given the financial uncertainty caused by COVID-19 and the 

upcoming expiration of the waiver program.  Expedited resolution of the Texas 1115 

waiver negotiation was—and remains—urgently needed for financial stability in 

Texas’ health care safety net.  It is my understanding that this position was shared 

among similar providers, as the attached multi-association letters reflect. 

15. Once our members received word that the extension application had 

been approved, our association and our individual members took steps to engage with 

the county governments and hospital districts that operate Local Provider 

Participation Funds (LPPFs) in Texas, in support of setting mandatory payment 

rates that would be necessary to provide the non-federal share for the anticipated 

waiver programs and related directed payment programs provided as part of the 

Texas waiver approval documentation. These mandatory payments are assessed 

against all the hospitals in a local jurisdiction based on a uniform percentage of their 

net patient revenue. Once a mandatory payment rate is set, it is unusual for a local 

government to amend it downward, and the use of these funds is restricted by statute.  

The hospitals relied on the Texas waiver approval to support the mandatory payment 

rates to be set by the local governments. Without the January approval of the 1115 

waiver, our members would not have supported these mandatory payment rates or 

would have advocated for reasonable delays in rate setting until more information 

about the Texas 1115 waiver and related programs became available. 
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Rescission 

16. TEHP learned of CMS’s April 16 letter purporting to rescind its January 

6 approval of HHSC’s extension application shortly after the letter was provided to 

HHSC.  

17. That purported rescission created incredible uncertainty in our 

individual members’ budgets and operational plans for furnishing care. Additionally, 

local governments throughout Texas are collecting mandatory payments sufficient to 

support the non-federal share for programs whose viability is now in doubt.  These 

collections (particularly given an uncertain Medicaid payment) further challenge our 

member hospitals’ cash flow and financial stability.   

18. Without clarity on the viability and size of the UC pool and the budget 

neutrality available to support directed payments such as CHIRP, our hospitals have 

no idea how much funding will be available to support both their charity care and 

their Medicaid managed care programs.  This uncertainty comes at the worst possible 

time, when our member hospitals are trying to support vaccination efforts, address 

the ongoing pandemic and the new Delta variant of COVID-19, and plan for delivery 

of services in a post-COVID “new normal.” 

19. As a result of feedback from TEHP’s member hospitals, I have 

provided testimony at public hearings on the Texas 1115 waiver, urging HHSC to 

proceed expeditiously with resubmitting the waiver and stressing the importance of 

maintaining the same pool sizes and budget neutrality authorized by the original 

January 1115 waiver extension approval.  TEHP also joined a multi-association 
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comment letter to the Governor emphasizing the importance of these issues.  This 

comment letter is attached to my declaration as Exhibit C. 

 
I declare under the penalty of perjury that the foregoing is true and correct. 
 

Executed on July 9, 2021 

/s/ Donald Lee                              

DONALD LEE, PRESIDENT, TEXAS 
ESSENTIAL HEALTHCARE PARTNERSHIPS 
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June 10, 2020 

Phil Wilson  

HHSC Executive Commissioner  

P.O. Box 13247 

Austin, Texas 78711-3247 

 

Dear Commissioner Wilson:  

On behalf of our more than 450 member hospitals and health systems, the Texas Hospital Association 

thanks you for your continued support of health care providers and your tireless work to ensure access 

to essential services for Texans through the COVID-19 pandemic and beyond.  

Texas hospitals are proud to serve on the frontlines, protecting the health and safety of our 

communities. Like the state and other employers, Texas hospitals are facing significant financial 

challenges and are working to recover from unparalleled expenses and losses as a result of COVID-19. 

We understand that state leadership has asked the Texas Health and Human Services Commission and 

other state agencies to identify cost savings to reduce state appropriations by 5% for the 2020-2021 

biennium.  We write to ask that you preserve hospitals’ base Medicaid payment rates and the enhanced 

rates for trauma, rural and safety net hospitals.   

When the outbreak reached Texas, our facilities quickly adjusted their operations, including postponing 

non-essential surgeries and procedures and building out alternative care sites, to meet the state’s 

growing need for COVID-19 care. The American Hospital Association estimates that from March through 

June 2020, hospitals and health systems across the country will have suffered more than $200 billion in 

losses related to the pandemic. At a time when access to specialized, critical care is needed most, 

hospitals have been forced to furlough and lay off staff, including direct care providers.   

The Medicaid program is critical to the stability of the health care safety net, on which millions of Texans 

rely. Cutting hospital rates—which currently do not cover the full cost of providing care—would 

jeopardize Medicaid clients’ access to timely, medically necessary care. We are grateful that Medicaid 

and CHIP benefits and eligibility levels, public health services, behavioral health care and other services 

for vulnerable Texans are not subject to the cuts.  

As employers and businesses, we understand the economic challenge the pandemic presents for both 

the state and HHSC. Reducing the budget of an agency the size of HHSC is no small task, and tough 

decisions must be made. However, we are hopeful that, in these critical times, you will prioritize Texans’ 

access to needed care and payments to support hospitals’ economic stabilization and recovery. In 

addition, we encourage you to consider using the enhanced federal medical assistance percentage 
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savings and the anticipated increase in Medicaid managed care organizations’ experience rebates 

toward the 5% target. Fewer people are accessing non-COVID-19-related health care services during the 

pandemic, resulting in fewer claims being paid by the Medicaid MCOs and higher profit margins, which 

ultimately are turned over to the state through the experience rebate. 

The strength of our hospitals is fundamental to combatting COVID-19 and supporting the state’s 

economic revival. We look forward to continuing to work with you to achieve that strength. Thank you 

for your commitment to health and wellness of all Texans and for considering this request. Please do not 

hesitate to reach out with any questions or for further information. 

Sincerely,  

 

Ted Shaw      John Henderson 

President/CEO      President/CEO 

Texas Hospital Association                                                      Texas Organization of Rural & Community 

Hospitals 

 

 

W. Stephen Love     Maureen Milligan   

President/CEO       President/CEO 

Dallas-Fort Worth Hospital Council    Teaching Hospitals of Texas 

 

 

 

      

Stacy Wilson       Larry L. Tonn 
President      Principal 
Children’s Hospital Association of Texas                              Texas Association of Voluntary Hospitals 

 

 

 

 

Donald Lee 

President 

Texas Essential Healthcare Partnerships 

 

 

 

Cc: Trey Wood, chief financial officer, HHSC 
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Sept. 21, 2020 
 
Cecile Young 
Executive Commissioner  
Texas Health and Human Services Commission 
P.O. Box 13247 
Austin, Texas 78711-3247 
  
Dear Commissioner Young: 
 
On behalf of the more than 450 hospitals and health systems our organizations collectively represent, 
we thank you for your service to the state of Texas and stand ready to assist you in your new role. As 
you know, the hospital finance landscape is ever-changing, and Texas hospitals currently are facing a 
number of complex issues that impact both our work and the patients we serve. Specifically, we want to 
share our perspective on the Uniform Hospital Rate Increase Program and how a number of other 
programs could work to ultimately impact UHRIP and Texas’ overall system of financing hospital 
payments for indigent and Medicaid clients.  
 
We appreciate the Texas Health and Human Services Commission’s transparency and willingness to 
work with stakeholders on the future of the Uniform Hospital Rate Increase Program. We offer the 
following principles to guide HHSC’s approach for UHRIP and other hospital payment programs moving 
forward.  
 

1. Navigate and Mitigate Uncertainty in the Hospital Finance System Together. A strong hospital 
finance system is critical to ensure Texas patients can access the best possible care. But a 
number of complex variables contribute to the uncertainty that affects both providers’ and the 
state’s ability to plan for a strong and reliable hospital system. Texas hospitals are eager to work 
together and with the state to improve and inform these programs going forward.  
 

• Budget Neutrality & the Medicaid 1115 Waiver. Perhaps the most significant 
unanswered question is around how budget neutrality would be calculated in a 
subsequent Medicaid 1115 Waiver. In response to the Centers for Medicare & Medicaid 
Services’ adjustment to budget neutrality calculations under 1115 Waivers, HHSC has 
begun modeling potential budget neutrality scenarios. While we understand the models 
rely on assumptions that require further clarification from CMS, we ask that you work 
closely with stakeholders to ensure we can plan for and advise on the future of the 
waiver.  
 

• Future of DSRIP. Texas hospitals appreciate the progress HHSC has made to transition 
the Delivery System Reform Incentive Payment program, and we understand that the 
COVID-19 pandemic challenges further progress for both providers and the state. Texas 
hospitals and providers still support HHSC pursuing at least a one-year extension of 
DSRIP, as stated in our previous requests.  
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• Available UHRIP Funding. We understand that CMS requires robust documentation to 
support the rates proposed under UHRIP, and we appreciate HHSC’s attention to these 
requirements. Texas hospitals look forward to working with HHSC to increase the 
amount of available funding under UHRIP.  

 
2. Preserve the Inherent Purpose of UHRIP. Texas hospitals are committed to providing the best 

possible care for every Texan. Medicaid payment rates historically do not cover the actual cost 
of providing hospital care. HHSC should maintain the original intent of UHRIP, which is to make 
hospital payment more commensurate with the cost of providing care and increase access 
across the state. While we understand that CMS wants measurable, demonstrable ties to the 
state’s quality strategy, UHRIP payments should not be contingent upon performance. As 
currently designed, UHRIP addresses the Texas Medicaid quality strategy goals of ensuring 
timeliness of and access to services and improving member satisfaction with care.  Hospitals will 
help HHSC develop an evaluation plan to measure the impact of UHRIP on these two quality 
strategies, or other strategies if determined to be more appropriate.   

 
3. Quality Incentive Arrangements Can Work Alongside UHRIP. Separately, HHSC should consider 

opportunities to develop an incentive arrangement in the context of DSRIP transition. Such an 
arrangement would include specified activities, targets performance measures, or quality-based 
outcomes that support program initiatives as specified in the state’s quality strategy, which 
would also complement the goals of UHRIP. Quality incentives are most effective when built on 
top of a system that adequately reimburses providers’ costs.  

 
We appreciate your work to support Texas hospitals and your willingness to engage with us on these 
issues. We look forward to continuing these important discussions, and we stand ready to assist you in 
protecting the health and well-being of Texas patients.  
  
Sincerely,  
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May 12, 2021 
  
The Honorable Greg Abbott 
Office of the Governor 
P.O. Box 12428 
Austin, Texas 78711-2428 
 
Dear Governor Abbott: 
 
On behalf of the hospitals, health systems and health care providers we collectively represent, we request your 
support of two key priorities for the potential negotiations around Texas’ Medicaid 1115 Waiver extension. As you 
know, the Centers for Medicare & Medicaid Services recently rescinded Texas’ 10-year Medicaid 1115 Waiver 
extension that it approved in January. Texas hospitals truly appreciate your leadership to secure a waiver 
extension that was carefully tailored to meet the needs of the health care safety net and Texas patients. You 
negotiated and secured two key items in the January waiver extension that determine providers’ ability to deliver 
quality health care services: a favorable budget neutrality calculation and strong uncompensated care pools. You 
well know that the stability of Texas’ health care safety net hinges on these items, and we urge the state to 
prioritize them again in potential future waiver extension negotiations.  
 
While the current waiver and its existing UC pool remain intact through Sept. 30, 2022, the waiver extension 
rescission hurls the state at a “budget neutrality” or fiscal cliff that is severe and imminent. Without the waiver 
extension, the funds available to Texas in any future waiver—regardless of whether it includes any Medicaid 
expansion components—are severely limited. Short of the technical adjustments from the extension, any new 
waiver and its associated funding would be wholly insufficient to support the 4.6 million Medicaid beneficiaries 
and 5 million uninsured Texans that rely on our health care safety net. In addition, Texas is committed to 
maintaining its uncompensated care pools as an essential part of the safety net. Assuming Texas resubmits its 
previous extension request, Texas hospitals urge support of the following priorities.  
 

1. Budget Neutrality Determinations: The budget neutrality determinations in any future waiver 
extension must be the same as or better than what CMS approved in January 2021.  
 

a. Texas sought and received the necessary budget neutrality room to sustain needed programs in 
the January extension. An inadequate budget neutrality determination threatens to significantly 
reduce the overall available funding for Texas’ new waiver extension period and hinder Texas' 
ability to maintain its current Medicaid program, services for the uninsured and payment 
programs to offset costs providers incur for treating underinsured and uninsured individuals.  

b. Without adequate budget neutrality room, the state’s ability to transition the Delivery System 
Reform Incentive Payment program and improve care quality with new directed payment 
programs would be significantly limited. The Texas Health and Human Services Commission 
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currently is working with CMS to approve and implement several new DPPs through Medicaid 
managed care. These new payments will provide safety net providers, particularly rural and 
behavioral health providers, with invaluable sources of supplemental funds to improve care 
quality and offset looming losses from the scheduled DSRIP transition. The state only has budget 
neutrality room under the current waiver to fund the programs for one year. A budget neutrality 
rebasing that cuts funds available for these new programs just as they are getting off the ground 
would result in the “fiscal cliff” that would have serious implications for providers and patients.  
 

2. Strong Uncompensated Care Pools: Texas needs continued funding for the existing uncompensated 
care pool as well as new funding for the new UC pool for community mental health centers and 
public health providers that was created in the January 2021 extension. 

 
a. Even if Texas were to expand Medicaid eligibility, Texas providers would continue to incur 

significant UC costs. Expansion would cover about 1.2 million more Texans, leaving the remaining 
3.8 million still reliant on indigent care services that the UC funding helps offset the cost of.  

b. Limiting or eliminating UC pools hurts patients’ access to care and the safety net providers that 
are required by the Emergency Medical Treatment and Labor Act to provide emergency care for 
anyone who seeks it, regardless of their ability to pay. Even after funding from the waiver and 
other supplemental payment programs were applied, Texas hospitals incurred more than $4.6 
billion in UC costs in 2020 alone.  

Texas hospitals have supported and led efforts to address the high number of uninsured in Texas. Coverage 
expansion alone is insufficient to meet the unique health care needs of a state as demographically diverse and fast 
growing as Texas. While Texas hospitals believe we need both coverage expansion and a strong waiver, the waiver 
extension provided stability for an essential component of Texas’ health care safety net.  
 
We look forward to continuing our close work to address the waiver extension rescission and appreciate your 
leadership on this issue. A clear process going forward is critical to providers’ ability to plan for the future and 
ensure access to care. Thank you for your work to protect the health of all Texans. 
  
Sincerely,  
 
 

  
Ted Shaw      Stacy Wilson 
President/CEO      President 
Texas Hospital Association    Children’s Hospital Association of Texas 
 

 
 
      

Maureen Milligan      John Henderson   
President/CEO       CEO/President  
Teaching Hospitals of Texas    Texas Organization of Rural & Community Hospitals 
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Larry L. Tonn       Donald Lee 
Principal      President 
Texas Association of Voluntary Hospitals    Texas Essential Healthcare Partnerships 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 
 
STATE OF TEXAS, TEXAS 
HEALTH AND HUMAN SERVICES 
COMMISSION, 
 
 Plaintiffs, 
 
v. 
 
CHIQUITA BROOKS-LASURE, in 
her official capacity as 
Administrator of the Centers for 
Medicare & Medicaid Services; THE 
CENTERS FOR MEDICARE AND 
MEDICAID SERVICES; XAVIER 
BECERRA, in his official capacity as 
Secretary of the Department of 
Health and Human Services; the 
UNITED STATES DEPARTMENT 
OF HEALTH AND HUMAN 
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DECLARATION OF BRITTANI BILSE 
              
 
STATE OF TEXAS   § 
COUNTY OF TRAVIS  § 
 
 I, Brittani Bilse, do hereby swear, affirm, and attest as follows, based upon my 
personal knowledge of the matters contained herein: 
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1. My name is Brittani Bilse, I am over the age of 18 years of age, of sound mind, 
and capable of making this declaration. I have personal knowledge of the facts 
stated herein, and they are true and correct.  
 
2. I offer this declaration to supplement my previous declaration dated May 14, 
2021. I would testify to the facts stated in either declaration in open court if called 
upon to do so. And I offer both in support of plaintiffs’ motion for a preliminary 
injunction. 
 
3. I currently work as the Director of 1115 Waiver Strategy in Medicaid CHIP 
Services for the Texas Health and Human Services Commission (HHSC). I’ve held 
this position since November 2, 2020. 

 
4. In 2011, Texas submitted to the Centers for Medicare and Medicaid Services 
(CMS) an application for a Section 1115 Demonstration Waiver, which continued 
the journey of growing risk-based managed care in Texas while preserving locally 
funded supplemental payments to hospitals. The Texas Legislature instructed 
Texas Medicaid to secure federal flexibility to grow Medicaid managed care while 
preserving supplemental funding. Texas Medicaid thus sought a waiver under 
Section 1115 to pursue the transition to this cost-effective model of care. Savings 
generated from the transition from the traditional fee for service (FFS) model to 
managed care could be reinvested to stabilize and to maintain the Texas Medicaid 
provider networks across the State. Over the life of the 1115 Texas Healthcare 
Transformation Quality Improvement Program (THTQIP) waiver, Texas has 
expanded managed care to include additional services, populations, and product 
lines, and it has made significant improvements in the programs’ design and 
incentives to drive quality while containing cost growth.   

 
5. Managed-care initiatives achieved under the 1115 waiver authority include 
statewide expansion of STAR and STAR+PLUS, the carve-in of pharmacy and 
inpatient services, a new dental-maintenance managed-care model, the launch of a 
new product line – STAR Kids, and recently the expansion of Non-Emergency 
Medical Transportation.  

 
6. Texas Medicaid serves 4.3 million beneficiaries under the 1115 THTQIP 
waiver (as of March 2021).  

 
7. Future changes to the 1115 THTQIP waiver include a pending amendment 
related to our Medically-Fragile population, changes for our STAR Kids program 
related to the Preferred Drug List, updates related to autism services, a pilot 
program concerning the Long-Term Services and Supports for Individuals with 
Intellectual and Developmental Disabilities (IDD), and other initiatives as directed 
by the Texas Legislature.  
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8. Under the managed-care authority and approvals provided under 42 C.F.R. 
§ 438.6(c), directed-payment programs have been implemented within the Medicaid 
managed-care capitation. With CMS direction to terminate the Delivery System 
Reform Incentive Payment (DSRIP) pool, the Texas transition plan contemplated 
the launch of new directed-payment programs as well as a new option for 
uncompensated care. In order to maintain a secure Medicaid managed-care 
network, Texas Medicaid is working to launch these programs for fiscal year 2022. 

 
9. Budget neutrality under the 1115 THTQIP waiver calculates expected 
expenditures for Texas Medicaid without the approval of the waiver and then 
expected expenditures with the waiver. The difference in these expenditures is 
considered savings under the 1115 waiver. These savings may be invested as 
authorized and approved by CMS.   

 
10. Over the life of the 1115 THTQIP waiver, Texas has evaluated various 
extension options but has continually operated under the 1115(a) authority to 
develop and maintain a coordinated delivery system through the use of risk-based 
managed care. In November 2020, Texas requested expedited approval of an 
extension through the use of the fast-track application.  CMS proposed the idea of 
a longer extension, which would further achieve the goals of the waiver, simplify 
the administrative work in extension requests, and further provide the security and 
planning vital for Texas Medicaid. A longer approval period also provided the 
stability needed for the 17 Medicaid managed-care organizations (MCOs), 288 
performing providers in DSRIP, 864 nursing facilities in the Quality Incentive 
Payment Program (QIPP), 529 providers in the Uncompensated Care Program, and 
3 Dental Maintenance Organizations. It also provided a new opportunity for longer 
term planning for Medicaid managed-care strategy. I made the necessary updates 
to the Special Terms and Conditions in order to request an extension approval 
through 2030.  

 
11. As a part of negotiations, CMS identified various updates and requests for 
changes to the waiver.  Texas accommodated these requests, many of which have 
required additional man hours and teams to implement.  The Texas strategy during 
negotiations was to remain focused on securing a stable funding outlook to address 
the instability Medicaid providers were facing. As CMS asked for additional 
requirements, the Texas team complied in order to secure the vital budget 
neutrality stability needed for Texas Medicaid.     

 
12. As further part of the negotiations, Texas outlined budget neutrality terms to 
secure stable funding for the over 4 million beneficiaries served under the THTQIP.   
In response, CMS further requested specificity and updates to funding pools as the 
extension would be over a longer period of time. These terms included resizing 
exercises for the uncompensated care pool as well as rebasing exercises for the 
overall waiver, including specificity around the years which would be used for 
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rollover savings calculations. Rebasing is a new concept for States utilizing an 1115 
Waiver. Texas is likely the first or one of the first States to negotiate and agree to 
these types of terms for rebasing.    

 
13. During the public comment period in 2020, stakeholders noted ongoing support 
for the Texas Medicaid DSRIP extension request from October 2020 and the 1115 
Waiver extension request from November 2020. During the most recent public 
comment period ending June 28, 2021, stakeholders again noted support for the 
1115 Waiver extension but further commented and requested that the budget 
neutrality terms and conditions included be the same as or better than what CMS 
approved in January 2021.  

 
14. I hosted four public hearings on the 1115 THTQIP Waiver extension 
application in June 2021 and listened to all testimony provided. I am not aware of 
any testimony requesting a change to the DSRIP pool terms and conditions 
approved by CMS on January 15, 2021. 

 
15. The October 2020 Special Terms and Conditions (STCs) require that the Texas 
Governor submit an extension request under an 1115(a) prior to September 2021. 
Texas submitted an extension request on November 30, 2020, meeting this deadline. 
Without an extension request, the STCs require a transition or phase-out plan 
which trigger its own set of requirements and regulations. When faced with the 
expiration of the 1115 THTQIP Waiver authority previously, CMS granted Texas a 
shorter or temporary extension to maintain the objectives of the program without 
causing undue harm.   

 
16. For Texas Medicaid to unravel, transition, and phase out the 1115 THTQIP 
Waiver, months of planning would be required. Texas has been transitioning from 
the expensive, and outdated FFS model to a more efficient, quality-based MCO 
model over a period of decades. The 1115 THTQIP has been a critical component of 
that transition. With over 4 million beneficiaries now served under the 1115 Waiver 
and the waiver expenditures estimated to be $33 to–34 billion annually, reversing 
course would be a large undertaking and the impact would be felt across Texas, 
including by beneficiaries, providers, and health plans.  

 
17. Texas Medicaid and the Governor took the necessary steps to provide and to 
plan for a stable and secure Medicaid program through 2030. If the 1115 Waiver 
authority is no longer approved or is delayed, Texas Medicaid will work to identify 
the best path forward including the review and analysis of a transition back to an 
FFS model and supplemental payment programs.  Legislative and fiscal impacts 
will be developed and analyzed.   This will be a reversion from comprehensive 
coverage which is currently provided by the MCOs with value-added services, back 
to a traditional FFS model, where such comprehensive coverage is impractical if not 
entirely unavailable. The resulting instability in the health care market will create 
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long-lasting effects, disturbing access to care and benefits provided to vulnerable 
populations served by Texas Medicaid.  
 
18. To phase out the THTQIP waiver, Texas Medicaid will evaluate each 
population served and the benefits included under its authority.   The analysis will 
identify where transitions are feasible and where reversions back to supplemental 
payments are necessary.  Phase out of the THTQIP waiver will result in major 
program changes, delays, and disruptions to managed care, possibly including the 
upcoming managed care procurement.  Without the waiver, Texas will be required 
to evaluate impacted expenditures and trends as efficiencies and coordination 
achieved under the waiver are lost.  The unforeseeable impacts are worrisome at 
least and cataclysmic at worst.    
 
19. Texas Medicaid would need to work with the Texas Legislature and CMS to 
prepare for and end the THTQIP Waiver.  

 
20. After receiving and accepting the January 15, 2021 approval from CMS, Texas 
Medicaid received no communications from CMS indicating concerns over the 
approval of the THTQIP extension, the application for that extension, the 
accompanying request to waive the federal and state public notice requirements in 
whole, or the DSRIP extension request that had preceded them. That is until, 
without warning, HHSC received the letter from CMS on April 16, 2021, purporting 
to rescind their approval. 

 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed in Travis County, State of Texas, on the ____ of July, 2021. 

      ______________________________________ 
      BRITTANI BILSE 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 

STATE OF TEXAS, TEXAS 
HEALTH AND HUMAN SERVICES 
COMMISSION, 

Plaintiffs, 

V. 

CHIQUITA BROOKS-LASURE, in 
her official capacity as 
Administrator of the Centers for 
Medicare & Medicaid Services; THE 
CENTERS FOR MEDICARE AND 
MEDICAID SERVICES; XAVIER 
BECERRA, in his official capacity as 
Secretary of the Department of 
Health and Human Services; the 
UNITED STATES DEPARTMENT 
OF HEALTH AND HUMAN 
SERVICES; and the UNITED 
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DECLARATION OF VICTORIA GRADY 

STATE OF TEXAS § 

COUNTY OF TRAVIS § 

I, Victoria Grady, do hereby swear, affirm, and attest as follows, based upon 
my personal knowledge of the matters contained herein: 
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1. My name is Victoria Grady, I am over the age of 18 years of age, of sound mind, 
and capable of making this declaration. I have personal knowledge of the facts 
stated herein and they are true and correct. I offer this declaration to supplement 
the declaration I made on May 14, 2021. I would testify to the facts stated in either 
declaration in open court if called upon to do so. 

2. I currently work as the Director of Provider Finance for the Texas Health and 
Human Services Commission (HHSC). I've held this position since September 24, 
2018. 

3. The Provider Finance Department at HHSC is responsible for establishing 
reimbursement rates for fee-for-service Medicaid and administering various 
supplemental and directed-payment programs. The decisions that informed the 
original pursuit of the 1115 Waiver had a significant impact on the Provider 
Finance Department's operations, and I am well-versed in the historical 
implementation decisions from 2011-2014 and have personal knowledge of the 
Waiver related events from December 2014 to present. 

4. In a fee-for-service delivery system, providers are reimbursed based upon the 
volume of services they deliver rather than a value-based approach that prioritizes 
client health. In recent years, Medicaid has, like private health insurance, moved 
dramatically from this inefficient system in the direction of managed care. Medicaid 
managed care generally refers to Medicaid Managed Care Organizations (MCOs) 
that receive capitated payments per member per month. The MCOs are responsible 
for reimbursing providers, coordinating client care, and promoting improved health 
outcomes while limiting excessive costs and unnecessary services. Aiming to 
improve client care while simultaneously reducing costs, in 2011, the Texas 
Legislature passed Senate Bill 7, Texas Legislature, Regular Session, 2011, which 
directed the expansion of Medicaid managed care statewide. The managed-care 
delivery system was expected to provide cost savings because MCOs were able to 
negotiate specific reimbursement rates with Medicaid providers and improve client 
care by promoting less costly service delivery options, like primary care. 

5. In 2011, Texas had 2.7 million clients in Medicaid managed care, which 
represented 75.53% of all Medicaid beneficiaries. In 2021, after several population 
and service expansions were incorporated in the 1115 waiver, Texas had 4.3 million 
clients in Medicaid managed care, which represented 96.1% of all Medicaid 
beneficiaries. 

6. The Provider Finance Department was, and continues to be, highly impacted 
by the transition to managed care. For the approximately four percent of Medicaid 
clients that remain in traditional fee-for-service plans, we continue to set fee-for
service rates. For the other 96 percent of Medicaid beneficiaries in managed care, 
MCOs frequently negotiate discounted rates with their network of providers, using 
the rates established by the Provider Finance Department as a reference point. 
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7. In addition to these expansions, Texas plans to carve additional services and 
populations into Medicaid managed care in the future. HHSC has communicated 
its intent to the Centers for Medicare and Medicaid Services (CMS) to incorporate 
these changes, which have been directed by the Texas Legislature, into our 1115 
waiver. The additional services include changes related to our Medically-Fragile 
population, autism services, and to serve persons with intellectual and development 
disabilities. 

8. Texas's 1115 waiver has been in existence for 10 years-but the services 
provided and populations receiving care under the waiver today are substantially 
different than at its inception in 2011. In fact, there are very few populations or 
services provided outside of the 1115 waiver in Texas. And through regular 
amendments. HHSC continues to advance-with CMS's knowledge and approval
innovative policy and financial changes. 

9. Under Medicaid's budget-neutrality rules, the expenditures made within the 
1115 Waiver must be less than or equal to the same amount that would have been 
spent without the waiver. The calculation of the "With Waiver" (WW) and the 
"Without Waiver" (WOW) expenses is complex but essentially compares actual 
expenditures under the waiver to the theoretical expenditures that would have been 
made otherwise. The difference between WOW and WW is referred to as "budget
neutrality room" and that amount is available to a State to make other types of 
healthcare expenditures, subject to CMS approval. This critical calculation provides 
an upper limit for the potential expenditures a State can make and gives 
considerably more financial and budget certainty for CMS; without the waiver, the 
State would be entitled to essentially unlimited expenditures, as there is no limit 
to cost cap for fee-for-service expenditures. 

10. When Texas began transitioning Medicaid into managed care, Texas was 
operating the Upper Payment Limit program (UPL). In this program, certain 
hospital, physician, nursing facility, and ambulance providers could be reimbursed 
for services provided to Medicaid clients beyond the established fee-for-service 
rates, up to the equivalent of Medicare payment for the same service. Following the 
expansion, Texas was informed by CMS that UPL payments would no longer be 
allowed because the capitation rate paid to the MCO was required to be actuarially 
sound, meaning that it must be sufficient to pay for the all reimbursement 
associated with specific claims. 

11. It is my understanding that the negative impact of losing those payments led 
HHSC to pursue an 1115 Waiver to obtain the authority to create two funding pools: 
the Uncompensated Care program (UC) and the Delivery System Reform Incentive 
Payment program (DSRIP). Texas was able to create these pools with the 
approximately $4 billion in identified UPL "budget-neutrality room." These pools 
were intended to stabilize safety-net providers who serve both Medicaid patients 
and the uninsured to allow local communities to develop projects and initiatives to 
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improve client care. They also provided resources targeted to rural and semi-urban 
areas. These pools would not have been available to Texas had the State pursued 
authority for managed care through another vehicle, such as a state plan 
amendment. The Provider Finance Department has administered the UC and 
financial aspects of DSRIP since their inception in 2011. 

12. In 2015, HHSC applied for an extension of the 1115 waiver, seeking 
substantially similar terms as the original 1115 waiver that was approved in 2011. 
Negotiations between CMS and States are common and often require concessions 
on both sides to reach an agreement that is acceptable to both sides. Negotiations 
between Texas and CMS resulted in some substantial changes to the terms and 
conditions of the 1115 waiver. CMS granted Texas a partial extension of 15 months 
using the same terms and conditions as the first 5 years to allow for additional time 
to negotiate major policy items. This 15-month extension was not contemplated in 
Texas' original application, but HHSC understood CMS may offer States a longer 
duration when in the best interests of the waiver's beneficiaries. 

13. Throughout negotiations from 2015-2017, CMS insisted that Texas reduce and 
ultimately eliminate the DSRIP program. CMS also required Texas to implement 
substantial changes to the UC program, including the transition of the program to 
pay exclusively for qualified charity-care expenses and a resizing of the program's 
expenditure authority. These changes were not contemplated in Texas' application 
in 2015, but through the mutual efforts of Texas and CMS to achieve a compromise 
to allow for the continued operation of Medicaid managed care in Texas under the 
1115 waiver, the terms were accepted. The 5-year 1115 waiver extension began in 
2017 with an expiration date of September 30, 2022. HHSC was required by the 
2017 special terms and conditions to submit a DSRIP transition plan with various 
milestones to be met or there would be financial penalties imposed. Similarly, 
HHSC faced financial penalties if various milestones related to the UC transition 
were not met. 

14. Both DSRIP and UC are operated using "demonstration years" that correspond 
to the federal fiscal years. From 2012 through 2017, DSRIP was a pool of funds that 
could be used to make payments to providers for achieving milestones on locally 
developed, CMS-approved healthcare improvement projects. Beginning with the 
new waiver extension terms, in 2018, DSRIP transitioned from project-based 
payments to outcome-based payments, wherein providers had to demonstrate 
achievement of performance measures to receive their payments. The amount of the 
allowable payments per year varied but was approximately $3.1 billion per year. 

15. For fiscal years 2012 through 2019, UC reimbursed providers for a percentage 
of their combined unreimbursed costs for Medicaid clients and the uninsured. 
Beginning in fiscal year 2020, payments were authorized to be made exclusively for 
a subset of uninsured costs, known as charity care. The payments in the UC 
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program also varied each year, but were around $3.1 billion until the pool was 
resized in fiscal year 2020 to $3.87 billion per year. 

16. In 2017, when CMS required that Texas begin to reduce and then eliminate 
DSRIP, providers were anxious and concerned about what the transition plan would 
entail. In anticipation of the changes, providers and their representatives proposed 
and promoted potential legislative changes during the 2019 Texas legislative 
session. Those potential changes included creation of new provider types and adding 
reporting requirements for HHSC about the upcoming transition. Provider anxiety 
around the transition plan was high, as the potential financial impact of the 
transition was significant. HHSC ~eveloped plans with milestones in compliance 
with the terms and conditions in the 1115 waiver. 

17. HHSC assumed that the transition of DSRIP would require creation of new 
directed-payment programs so the program funds could be replaced within the 
confines of the Medicaid program where federal matching funds would be available. 
Sustaining DSRIP payments to providers outside of the Medicaid program would 
have required an additional investment of nearly $2 billion per year of state general 
revenue, assuming that local funds would continue to be contributed for the more 
than $1 billion per year that local governments currently transfer to support 
DSRIP. The potential for the legislature to decide to continue this type of state-run 
program would have to occur during the legislative session, which only occurs once 
every two years. Specifically, it would have required the Texas Legislature to choose 
to provide the additional funding during the 2021 legislative session. 

18. Knowing that the DSRIP funding was reduced to $0 in DYll (October 1, 2021-
September 30, 2022), in the fall of 2019, HHSC began designing Medicaid programs 
that would take effect September 1, 2021. Programs like the ones envisioned 
typically take 18-24 months to develop. HHSC assumed that the calculations of 
future budget-neutrality room would be done in a manner that would incorporate 
these planned transitions to allow the funds to be sustained for the long term. The 
planning for these changes was already underway before anyone knew (or could 
have known) that COVID-19 would emerge and cause major disruption. 

19. As early as March 13, 2020, HHSC began hearing concerns from providers and 
their representatives regarding COVID-19 and the forthcoming expiration of the 
DSRIP. We received emails and calls from the Teaching Hospitals of Texas, the 
Texas Hospital Association, the Texas Council (who represents 39 Local Mental 
Health Authorities), and others who expressed deep concern about the financial 
stability of their organizations both immediately and for the long term. I also had 
conversations with individual hospital owners and operators. They all expressed 
that they were concerned the COVID-19 would impede their ability to contribute to 
a smooth transition from DSRIP and that the unforeseen financial impacts of 
COVID-19 would shake the foundation of the health care systems that DSRIP had 
created and supported. HHSC's resources were substantially diverted to responding 
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to the once-in-a-century global pandemic, and CMS, recognizing the impact to 
HHSC's ability to plan for the DSRIP transition, offered the opportunity to adjust 
milestone dates. 

20. In light of the effects of COVID-19, CMS also agreed to many flexibilities for 
providers, both in and outside of DSRIP. Nevertheless, HHSC began to see signs of 
a developing market contraction across the State of Texas as providers reported to 
us that their revenues were decreasing as people deferred preventative procedures 
and care, while expenses were simultaneously increasing related to staffing and 
personal protective equipment. The early signs of a contraction included reports 
that there were furloughs of non-essential personnel combined with staffing 
shortages for some categories of specialty care, reports of facilities limiting hours or 
services, and requests from providers for increased rates to keep up with unusual 
cost patterns. The combination of these events forebodes a market that will be 
operating at a reduced capacity. Initially, providers began contacting my 
department to request that HHSC increase reimbursement rates to try to sustain 
their operations and minimum necessary critical care infrastructure. When an 
individual is furloughed or laid off, it is not unusual for them to seek other 
employment, which means a facility may be faced with a long-term staffing shortage 
even when they try to resume normal operations. Staffing is critical to providing 
quality medical care and the effects of staffing shortages are extremely detrimental. 
Additionally, when providers utilize their cash reserves to pay for abnormal 
expenses (like PPE or higher contract staff costs), they reduce their ability to 
weather more routine financial fluctuations in the future. Effectively, when they 
exhaust their "savings", the ability to cope if something unforeseen comes up is 
diminished and they are more likely to be at risk of closure or other cost cutting 
measures (like reducing services). Rebuilding capacity once it is lost is difficult and 
time consuming because it requires a re-accumulation of initial financial capital to 
finance outlays until clients return for services at a normal level; additionally, a 
provider must be confident that if capacity is rebuilt, the clients will choose to 
resume receiving their services from that provider and clients may be hesitant to 
return for services if a provider has not illustrated stability. As a result of this 
plethora of concerns, providers and their representatives also immediately began 
asking HHSC to seek an extension of DSRIP for one more year. 

21. HHSC faced many challenges in its efforts to collect data in real time to 
independently validate provider claims regarding their financial a:n.d operational 
challenges. First, providers rightly focused their resources on client care rather 
than administrative reporting to HHSC or other governmental entities during the 
emergence of the public health emergency. The United States Department of Health 
and Human Services (HHS) seemed to recognize this and made relief funds 
available to providers prospectively based upon historical billing data with plans to 
require necessary financial reporting after the fact. HHS will only begin collecting 
financial reporting related to those relief funds in late 2021. Second, providers need 
to budget and plan at least several months and more often years in advance as they 
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must ensure they have sufficient resources to provide care. This means when 
providers begin experiencing surges in cost or losses in revenue, they must attempt 
to forecast the impact of that shift in normal business operations for the future. 
With many significant unknowns related to how long COVID-19 would last and no 
reliable historical data of a comparable situation or ability to compare the data year
over-year, providers were faced with having to make budgetary and operational 
decisions that assumed the worst. 

22. I was contacted regularly by representatives of nursing facilities, ground 
ambulance providers, hospitals, and physician practice groups - all of w horn benefit 
from the 1115 Waiver and many of whom received payments through DSRIP. 
Without the ability to adequately staff facilities, providers risked health and safety 
violations that could cause immediate jeopardy to clients and force facility closures. 
The providers repeatedly asked for guidance or assurances, as some providers were 
contemplating contractual decisions about leased facility space renewals, 
employment contracts, and other long-term financial decisions. Providers were 
already nervous and fearful that there would not be an adequate solution to 
mitigate the transition from DSRIP that was scheduled to occur on September 30, 
2021. COVID-19 immediately heightened and exacerbated this uncertainty. From 
March 2020 through July 2·020, most of my focus with providers was working on 
assessing the immediate impact of COVID-19 and exploring potential immediate 
remedies. Nevertheless, providers continued to mention the challenges they faced 
and the fear they had of a looming financial cliff. 

23. Based upon my knowledge from past discussions of medical professional 
workforce shortages and past facility openings and closures, that specialized 
healthcare providers take time to develop. Specifically, training additional doctors 
and nurses requires the investment of time and funding to ensure that sufficient 
educational and post-educational opportunities are available. I have also observed 
the closure of hospitals, especially rural hospitals, and have seen that when a 
hospital in a community closes, attempts to re-open have failed, leaving Texans in 
those communities with more challenges in accessing care. In my discussions with 
other state-owned institutions, like the University of Texas Health Science Center 
at Houston, I know that they were trying to determine whether they should 
continue to operate clinic locations and renew employment contracts, as those types 
of negotiations take months and even years to plan. Opening a new facility requires 
assurance of financial viability and up-front capital to invest in employment and 
operational expenses. In my observation, the decline of a facility or a decision for 
someone to leave the workforce can occur much more rapidly than the decision to 
create a new location or build a workforce. Prior to COVID-19, Texas had 
experienced challenges with having enough specialty providers, and I believe that 
further loss of providers could be catastrophic. 

24. At the end of July 2020, I was asked to help form plans for new programs and 
to expand the existing Uniform Hospital Rate Increase Program (UHRIP) to assist 
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with the DSRIP transition. UHRIP is a directed-payment program that directs rate 
increases for inpatient and outpatient hospital services in managed care. It began 
in 2017; the initial estimated value ofUHRIP in fiscal year 2021 was $2.67 billion. 
The first program design was a directed-payment program that we named the 
Comprehensive Hospital Increased Reimbursement Program (CHIRP), which 
would serve replace UHRIP and would expand to support the DSRIP transition. It 
would incorporate sufficient funds to replace both the legacy UHRIP payments and 
DSRIP payments to hospitals for a total of $5.02 billion annually. CHIRP would 
increase reimbursement rates (and therefore payments) to hospitals for inpatient 
and outpatient services delivered to Medicaid managed care clients. The other 
program was a directed-payment program we named the Texas Incentives for 
Physicians and Professional Services (TIPPS), that would serve as a successor to 
the DSRIP transition for physicians and would be sized at $600 million annually. 
TIPPS includes multiple payment opportunities for certain types of physician 
groups where payments can be earned for demonstrated performance achievements 
on quality measures. However, unlike DSRIP that had a multi-year structure with 
guaranteed expenditure authority, CHIRP and TIPPS must be approved annually 
by CMS and there is no guarantee of future approvals. 

25. In August 2020, on behalf of HHSC, I commissioned a survey and report from 
Deloitte to examine the financial impact of COVID-19 on providers in an effort to 
validate the statements we were receiving from providers and their representatives. 
Deloitte developed and administered the survey, which was launched in October 
2020. The survey was available to any provider and asked detailed and financially 
focused questions about both the immediate impact of COVID-19 and provider's 
assessment of the impact that COVID-19 would have on them financially in the 
future. 

26. Despite the ongoing work to try to create CHIRP and TIPPS, providers 
continued to ask HHSC to request a DSRIP extension for an additional year to 
provide more time for transition planning and for COVID response and recovery. 
They made these requests because while CHIRP and TIPPS were able to overall 
serve as a potential replacement for DSRIP, they include a broader array of 
participating providers than DSRIP did so they do not replace all DSRIP funds on 
a specific provider level. Additionally, there was and is no guarantee that CMS will 
approve the proposed programs. In October 2020, HHSC sent a letter to CMS asking 
that it extend DSRIP for one-year. No formal response was ever received. 

27. In late October 2020, HHSC received guidance from CMS related to how 
budget neutrality would be calculated for a future waiver extension. Based on sub
regulatory guidance that does not account for the effect of COVID-19 and was not 
issued when the DSRIP transition timelines were agreed upon in the 2017 special 
terms and conditions, CMS planned to use federal fiscal year 2021 as the basis of 
any future financial calculations. Although CMS and HHSC had jointly agreed that 
the DSRIP replacement programs would not be created until federal fiscal year 
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2022, the impact of this policy would mean that even if we created programs in 
compliance with the DSRIP transition plan for fiscal year 2022, there would be 
insufficient budget-neutrality room for future years to sustain any new programs 
for fiscal year 2023 and after. In 2022, we would be able "afford" to create the 
programs for the DSRIP transition only by using accrued savings under the existing 
waiver, further constricting options in the future. 

28. CMS's choice to use federal fiscal year 2021 as the base year for future waiver 
budget neutrality meant that if we moved forward with creating the DSRIP 
transition programs in 2022, we had no way to sustain them for 2023 because we 
wouldn't have sufficient budget neutrality room. So the end of DSRIP became a 
financial a cliff with no bridge to get off absent a waiver of this new CMS approach. 
This realization combined with the dire picture that the providers had painted 
prompted me to suggest on October 22, 2020, to the HHSC Chief Financial Officer 
that HHSC seek a waiver extension immediately. Without the granting of a waiver 
extension, I did not believe that HHSC could confidently pursue the creation of the 
DSRIP transition programs without knowing whether they would be sustainable. 

29. At that time, we were only three weeks into federal fiscal year 2021, but Texas 
was experiencing a second COVID-19 surge (a surge that did not peak until January 
2021) following a major surge in cases in Texas that had occurred in July. Thus, we 
anticipated that the entire FY2021 would be wholly encompassed by a federally
declared public-health emergency. This is not a proper baseline for future waiver 
years because expenditure patterns in 2021 were extremely abnormal. Within a 
matter of days, the decision was made to pursue a 5-year extension of the 1115 
waiver and to ask CMS to grant the approval on an expedited basis. We chose a 5-
year period because, while we were uncertain how long the public-health emergency 
would continue, we anticipated that the length of time needed to respond to the 
COVID-19 emergency, stabilize our healthcare industry, and implement a 
successful DSRIP transition would take years. 

30. While preparing our application, we received the results of the survey that we 
had commissioned with our providers' feedback. The results were alarming. 
Providers who responded to the survey described already having taken steps to 
reduce services and close locations and voiced serious concerns about their future 
financial stability. Without an extension, providers did not know that they could 
renew leases, continue employment contracts, and continue providing care to 
clients. Based on our collective experience, my colleagues and I feared that 
providers would stop accepting Medicaid clients or leave the healthcare market 
altogether. If those actions occurred, Texans would be gravely and seriously 
harmed. We shared with CMS what our providers were stating and our belief that 
the situation constituted a true emergency that, without immediate action, would 
jeopardize our Medicaid beneficiaries' health and safety. 
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31. In November 2020, HHSC submitted to CMS an application to extend the 1115 
waiver and requested an exemption, permitted by 42 C.F.R. § 431.416(g), from the 
normal public notice-and-comment procedures. In the application, HHSC cited 
concerns the impact COVID-19 was having on Medicaid providers and the potential 
effects of a market contraction on Medicaid beneficiaries. HHSC also provided 
summaries of comments received during the state notice-and-comment period to 
CMS with HHSC's initial application and in subsequent conversations. In the 
application, we sought terms that would allow for federal fiscal year 2022 to be used 
as the baseline for budget-neutrality calculations, meaning the WOW calculation 
for the future waiver would include the DSRIP transition programs we had been 
planning for months that would secure the stability our providers need. 

32. CMS and HHSC spent more than 6 weeks negotiating over the terms, 
conditions and contents of HHSC's proposed 1115 waiver. One of the primary 
concerns was the terminating DSRIP. HHSC used the extension application to 
propose, negotiate, and develop a detailed plan to transition from the 2017 1115 
waiver to new terms and conditions approved as part of the extension. In early 
December 2020, CMS asked Texas to consider a different duration of time for the 
extension period, suggesting a 10-year extension period, rather than a 5-year 
period. In response to this request, my colleagues and I within the Chief Financial 
Officer division of HHSC prepared forecasts and projections to evaluate whether a 
nearly 10-year extension would be viable.1 We believed it would be, and HHSC 
agreed to CMS's suggestion. We understood that CMS would gain budget certainty 
for a longer period of time by this agreement, resulting in a potentially significant 
benefit for federal financial participation. 

33. When HHSC initially submitted the extension application, we had 
compartmentalized the prior request to extend DSRIP for one year from the 
extension request. In December 2020, CMS encouraged HHSC to think creatively 
about whether there were any solutions that could be formed under the new waiver 
extension that would assist with the DSRIP transition. At this suggestion, HHSC 
proposed to CMS a new uncompensated-care pool for certain public-health 
providers known as the Public Health Provider-Charity Care Program (PHP
CCP). The program's focus would be on providers who were directly engaged in 
COVID-19 response and had been historical DSRIP participants: local mental
health authorities and local health departments. The program would serve as a 
partial replacement of DSRIP because it could potentially include non-DSRIP 
participating providers and there is no guarantee that each provider would continue 
to receive the same level of funding that they did under DSRIP, though the overall 
program size is equivalent to the portion of DSRIP that was dedicated to the types 
of services provided by local mental health authorities and local health 
departments. The program was intended to reimburse providers for mental-health 

1 The extension became effective upon approval on January 15, 2021, and would 
expire in September 2030. 
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services, preventative care, and certain other healthcare services when the costs of 
that care are not offset by another payer. 

34. The creation of this new pool of funds would serve only as a partial replacement 
for DSRIP because the payments would not be guaranteed to be equivalent to those 
that providers received under DSRIP. Additionally, the scope of providers were 
likely to be broader than historical DSRIP participants. This would dilute the funds 
available because there are upper limits to the amount that is able to be paid, 
regardless of whether there is cost data to support the payments. Nevertheless, we 
believed that CMS's guidance that we should present an alternative to the DSRIP 
extension request was made in good faith as they sought to find a resolution. While 
the PHP-CCP was not contemplated in the November 2020 extension application, 
discussions with providers about the need for additional transition solutions for 
public-health providers had been extensive up to that point, and the State felt that 
this agreement with CMS would appropriately reflect the many months of 
comments we had received from providers asking if a funding pool could be 
available. 

35. In mid-December, I was part of a small group of staff that flew to Washington, 
D.C. to meet with CMS staff to share the concerns Texas had about the use of 2020 
data for budget-neutrality calculations, propose the new program pool, and 
negotiate the waiver. In those conversations, we discussed the real and fragile 
circumstances that our State was experiencing. CMS shared with us in those 
conversations the many asks and requirements they would have of us to reach a 
waiver agreement. 

36. In addition to suggesting a 10-year extension term, CMS requested (1) that we 
rebase our budget-neutrality room twice during the 10-year period to ensure that 
cost trends to be used were accurate and efficient, (2) that we resize the 
uncompensated care pools twice during the 10-year period to ensure that 
expenditure authority would be limited to only the amount of costs that would be 
validated at each re-sizing exercise, (3) that we conduct substantial and additional 
reporting on home and community-based services, which increases the 
administrative burden on the State, (4) that we conduct additional monitoring and 
reporting related to the source of funds used as our non-federal share, (5) that we 
use a framework to work through directed-payment program approval processes 
that place rigorous time constraints and deadlines on the state, with potential 
financial penalties if we did not meet them, and (6) that we accept major financial 
penalties ifwe did not meet deadlines to implement the new PHP-CCP. 

37. We accepted almost every term and condition that they presented, no matter 
the cost and administrative burden it would place on the State-we needed 
approval to protect the Texans that we are responsible for serving. The agreement 
reached between CMS and Texas was crafted to be beneficial for the clients served 
under the waiver. and the changes that were made from Texas' initial application 
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were made almost exclusively at the request of CMS. Other than the speed of the 
negotiations-which was necessitated by the exigency of the circumstances-the 
discussions of substantial policy matters and the changes made by the State to 
accommodate CMS's requests were very consistent with past experiences we have 
had in these types of negotiations. 

38. The combined impact of the additional requirements that CMS placed on the 
State through these requests is equivalent to millions of dollars in increased 
administrative expenses, as well as potential limitations on client services 
expenditures in the hundreds of millions of dollars over the 10-year term of the 
waiver. 

39. On January 15, 2021, CMS approved HHSC's application to extend the 1115 
Waiver. HHSC abandoned its opportunity to extend the DSRIP based on the 
exemption and approved extension. With the adoption of the PHP-CCP and DSRIP 
transition plan, HHSC did not need to continue with the extension request for 
DSRIP. 

40. The Texas Legislature began the 87th Texas Legislative Session in January 
2021, and HHSC did not put forward requests for new general revenue expenditures 
or for funding for fiscal years 2022, 2023, and 2024 beyond what was contemplated 
under the 2021 waiver terms. We believed that the waiver approval provided the 
financial certainty and authority that was needed to transition from DSRIP and 
recover from COVID-19. Because the Texas Legislature only meets once every two 
years, and forms a budget based upon the information provided to them by state 
agencies and stakeholders, legislators depended on HHSC to tell them what 
resources are needed for the Medicaid program and to continue the HHSC mission 
and vision. 

41. Within hours of receiving the waiver approval, I immediately re-tasked senior 
staff in my department with forming external stakeholder workgroups to 
implement the waiver and create the new program we had received approval for in 
the waiver. We created and adopted rules2 for the various directed payment 
programs and the PHP-CCP that we intended to use as a DSRIP replacement. We 
developed application forms and portals and held open enrollments for CHIRP, 
TIPPS, RAPPS, and DPP for BHS between March 15 and April 13, variably. We 
launched a multi-provider workgroup on March 24, 2021 to work on PHP-CCP 
implementation deliverables. I spent at least part of every day from January 15, 

2 TAC Section 353.1309 and 353. 1311 for TIPPS were adopted on March 12, 2021. 
Texas Administrative Code Section 353.1306, 353.1307 for CHIRP were adopted on 
March 26, 2021. TAC 353.1313 and 353.1315 for RAPPS were proposed on January 
29, -2021 and were adopted on April 23, 2021. TAC 353.1320 and 1322 for DPP for 
BHS were proposed on January 29, 2021 and were adopted on April 16, 2021. TAC 
353.8215 for the PHP-CCP was proposed on March 26, 2021. 
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2021 through April 16, 2021 working in some capacity on implementing the terms 
of the new waiver. Between January and April, hundreds of staff hours were 
dedicated to implementing the new terms of the waiver and to pursuing the formal 
approval of the directed-payment programs that were discussed with CMS. The 
external stakeholders joined weekly meetings and also contributed hundreds of 
hours to providing expertise and input into the development of the protocols and 
tools that would be required to implement the waiver. These resource investments 
made in those months are equivalent to hundreds of thousands of dollars. 

42. When we announced the awarding of the 1115 waiver publicly in January, the 
reception by providers and their representatives was overwhelmingly positive. 
When I shared the news with the Executive Director of the provider association that 
represents the local mental-health authorities that we had gotten the PHP-CCP 
created, I was met with gratitude and joy that CMS and HHSC had come together 
to provide a solution. Our stakeholders supported the agreement and concessions 
we made to achieve stability, certainty, and sustainability. 

43. Without warning, on April 16, 2021, CMS rescinded our waiver extension. I 
immediately began to call providers and tell them that all of the efforts were for 
naught. My fears of the serious harm that could befall innocent, vulnerable 
Texans-many of whom are children, pregnant women, disabled individuals, 
minority populations, and the underserved-have intensified because the time 
frame to find a new solution is even more compressed. The time we spent working 
to implement the waiver from January through April not only cost us actual 
resources but was also costly in that we spent critical months working to implement 
the terms and conditions of an approved waiver rather than pursuing other 
solutions or program ideas. We relied upon and understood CMS's approval in 
January to be final because they told us it was. 

44. Since April, Texas providers have expressed their uneasiness and 
apprehension about what the future holds. They have heightened concerns about 
the abrupt discontinuation of DSRIP without support for a smooth transition. In 
the short term, HHSC's plan to implement $7 billion in new directed-payment 
programs is still being pursued, but without certainty that they can be sustained 
on the parts of the State, providers, or beneficiaries. Further, CMS has not granted 
approval of any of the directed-payment programs that we have submitted to date, 
which leaves us less than 60 days from the proposed start date of those programs, 
with no certainty of w-hat will happen. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed in Travis County, State of Texas, on the ~of July 2021. 

~w--VICTORIA GRADY 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 

§ 
STATE OF TEXAS, TEXAS § 
HEALTH AND HUMAN SERVICES § 
COMMISSION, § 

§ 
Plaintiffs, § 

§ 
v. § Case No. 6:21-cv-00191 

§ 
ELIZABETH RICHTER, in her § 
official capacity as Acting § 
Administrator of the Centers for § 
Medicare & Medicaid Services, et al., § 

§ 
Defendants. § 

DECLARATION OF CYNTHIA HUEHLEFELD 

1. My name is Cynthia Huehlefeld. I am over 18 and competent to make 

this declaration. The facts in this Declaration are based on my personal knowledge, 

and I would testify to these facts in open court if called upon to do so. 

2. I have served as Chief Business Officer for UT Physicians since 2018. 

My responsibilities in that position include the overall direction, operation, financial 

management, coordination, and performance of UT Physicians, the physician practice 

plan of UTHealth Houston McGovern Medical School. 

Information about healthcare services 

3. UT Physicians, the practice plan of UTHealth McGovern Medical 

School, is a 50lc3 physician led non-profit organization of over 2,000 providers in 
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more than 80 specialties serving in more than 100 clinical locations across the 

greater Houston area. We are committed to increasing access to affordable, 

comprehensive primary and specialty care for all Texans, especially vulnerable 

populations and/or those in medically underserved areas. As one of the largest 

ambulatory, outpatient practices in Texas, UT Physicians delivers patient-centered 

primary care to improve quality of life while reducing unnecessary healthcare costs. 

4. In 2019, UT Physicians served approximately 343,000 unique patients 

and provided over 1 million outpatient visits. Approximately 20% of the patient 

population was classified as Medicaid, low-income uninsured (MLIU). Many of these 

patients benefitted from the clinics and programs created from funding received as 

part of the Texas 1115 Waiver. In UT Physicians' experience, the loss of even a 

single provider in a community in Houston, such as the Rosenberg and 

Eastex/Jensen areas, could devastate the availability of healthcare services. Loss 

of medical and supportive services could leave patients scrambling for alternatives, 

very few of which would be in their communities. Adverse events often result from 

discontinuity of care as patients seek other more costly and inappropriate 

healthcare options such as emergency room visits, resulting in additional strain to 

other parts of the Texas healthcare system. 

5. Payments from the DSRIP pool are for supporting the delivery of 

primary and specialty care services throughout our practice plan, particularly for 

our most vulnerable population which includes patients classified as Medicaid or 

Low-income Uninsured (MLIU). This includes staffing, training, supplies, and 
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infrastructure support. The services offered include, but are not limited to: chronic 

disease management, primary care services including various cancer screenings and 

immunizations, hepatitis C management, pediatric care, maternal care and 

behavioral health services. These payments have helped enable UT Physicians to 

serve over 82,000 unique patients (>33,000 Medicaid/Low-income Uninsured) from 

Demonstration Years 3 through 10, which accounted for over 447,000 total 

encounters. Furthermore, in order to address social, economic, and educational 

barriers to health outcomes, primary care providers made over 36,000 referrals to 

ancillary health teams. These health teams - comprised of social workers, clinical 

case managers, community health workers, diabetes educators and clinical 

pharmacists - are all supported by DSRIP payments. These payments enable UT 

Physicians to serve patients in 13 community-based outpatient clinics (some located 

in medically underserved areas); offer care coordination for patients with complex 

chronic diseases, co-locate physical and behavioral health services, provide 

enhanced maternal and specialized pediatric care; and fund an additional 100 

clinicians and 275 clinical staff who support DSRIP/NAIP programs such as the UT 

Physicians Comprehensive Sickle Cell Center and the UT Physicians Pediatric High 

Risk Clinic. p. 

6. UT Physicians typically plans for capital expenditures, labor costs, and 

other matters (e.g., cash flows, accounting and billing systems and changes) at least 

2-3 years in advance. For example, planning for MCO contract changes, setting up 

the practice for UC/DSRIP billings and payments, coordinating with the RHP, lease 
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negations for DSRIP-supported clinics, and staffing plans require many months of 

preparation. Fully integrating UT Physicians practice with the MCO/THTQIP 

system/RHP took more than 12 months. It is my understanding that CMS itself 

allows one year for providers to revise their accounting systems and care programs 

to comply with CMS requirements when those requirements change. 

THTQIP/DSRIP 

7. The shift to the managed-care model under THTQIP has fundamentally 

changed how UT Physicians delivers healthcare services to Medicaid recipients, 

including telemedicine, management of patients' chronic morbidities, and 24-7 

medical home model for high risk patients. However, these changes are not complete 

and still being refined to further improve patient care and health care outcomes. 

8. The upcoming expiration of, and transition away from, DSRIP has been 

a topic of concern and discussion for UT Physicians since 2019. The goals of DSRIP 

1.0 were to expand access to primary care while containing costs. We focused on 

expanding primary care access in medically underserved areas or to medically 

underserved populations. On average, it took between 12-18 months to build, staff 

and open community-based clinics and often times another 12-18 months to gain the 

community's trust and to grow into a thriving practice. As an academic health

related institution, we care for a large volume of patients with high-cost and/or 

complex medical issues. We learned investments into primary/secondary prevention 

and treatment/management of chronic conditions are only realized after many years 
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of dedicated patient care, not merely in months. True cost-savings and return on 

investment analyses requires at least 5-10 years to show cost-savings and 

improvement in long-term clinical health outcomes. 

COVID 

9. The COVID-19 pandemic has dramatically changed how patients use, 

and how we furnish, healthcare services. In the outpatient setting, patients initially 

did not come in for their regularly scheduled appointments and a few opted for 

telemedicine visits. Our elderly patients struggled to adapt and many went without 

appointments. Patients were discharged from hospitals with more serious and 

uncontrolled chronic diseases, indicative of poor management during the pandemic. 

Patients chose to abstain from preventive services such as routine immunizations 

and cancer screenings. 

10. This financial impact of COVID has also been dramatic and resulted in 

signification decreases in patient access to care and revenue for UT Physicians. Since 

UT Physicians was designated as a community vaccine hub in January 2021, we have 

provided vaccinations to over 54,000 patients, employees, and community members 

over the past seven months. Although the COVID-19 vaccines and administration 

supplies were received at no cost, UT Physicians had to invest significantly in 

creating the infrastructure (e.g., personnel, IT, social distancing barriers, space, etc) 

to run a mass vaccine distribution site that could vaccinate up to 2,700 individuals 

per day. 
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11. COVID pandemic has elucidated the need to address the social 

determinants of health that impede patients' access to care. The pandemic resulted 

in myriad stressors such as loss of employment, housing insecurity, loss of childcare, 

social isolation, and loneliness. Consequently, rates of substance use, binge drinking, 

intimate partner violence/family violence, depression, and suicidality have increased 

over the past 18 months. The pandemic also reiterated that patients prefer close-to

home medical care. This was especially clear in COVID vaccine distribution. Many 

patients did not want to travel beyond their "home" clinic to receive the COVID 

vaccine because they did not have reliable/available transportation to travel longer 

distances to the centralized community vaccine hubs. As supply outpaced demand, 

organizations were able to deploy more vaccine distribution resources out into the 

community. 

Extension of 1115 waiver and DSRIP 

12. The model of care provided at UT Health community-based clinics, 

many in underserved areas, would not be possible with traditional Medicaid 

funding alone. These programs and services depend on financial support currently 

provided through Delivery System Reform Incentive Payment (DSRIP) program, the 

Network Access Improvement Program (NAIP), and other supplemental payment 

programs. Without fully offsetting losses from DSRIP and NAIP in the current 

waiver, access to care through these clinics will be eliminated, displacing thousands 

of our patients and leaving only the emergency room for their care. With no 
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concrete extension of the 1115 waiver, UT Health is expected to have a funding loss 

of more than $100 million annually. These funding shifts will significantly impact 

public providers' ability to provide critical services to low-income and Medicaid 

patients in Harris County and throughout Texas, thereby crippling our state's 

health care safety net. 

13. Without comprehensive funding, UT Physicians will be forced to close 

additional clinics in 2022, resulting in hundreds of layoffs and, more importantly, 

the loss of access to care for thousands of Medicaid and low-income patients. 

Without a community clinic, many of our existing patients will turn to emergency 

rooms for their care - resulting in higher costs, worse patient health outcomes, and 

an overall decline in the quality of life for patients. 

14. The extension will allow us to continue maintenance and/or pursuit of 

Patient-Centered Medical Home (PCMH) status for our clinics, which is the gold 

standard for outpatient care delivery. More specifically, it will enable us to 

continue funding the expenses needed to operate these various sites, and the 

positions required to support an effective and efficient PCMH model of care. Within 

this model, we will be able to continue core programs like provision of screening and 

follow-up services, chronic care management, increased access to patient's health 

care team, provision of vaccinations, and integration of physical and behavioral 

health care services. 
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Rescission 

15. The week of April 16th, UT Physicians learned of CMS's letter 

purporting to rescind its January 6 approval of HHSC's extension application. 

16. That purported rescission created incredible uncertainty in UT 

Physicians' plans for furnishing care and ability to maintain our entire clinical 

network. 

17. UT Physicians has providers representing over 80 specialties and 

subspecialties and is situated in the world-renowned Texas Medical Center. 

Historically, many patients who have complex and/or rare conditions travel from 

other parts of the state and sometimes interstate to seek care with our providers. 

UT Physicians provides specialty care to patients with complex, costly illnesses 

such as sickle cell, cerebral palsy, spina bifida, congenital heart disease, liver and 

renal diseases/transplant and autoimmune diseases. Clinics such as the 

Comprehensive Sickle Cell Center and Pediatric High-Risk Clinic may not be able 

to stay open. 

18. Without the 1115 Medicaid waiver, people would lose access to 

comprehensive medical care, including specialty care for disease areas most 

prevalent in those communities. The waiver also provided ancillary care teams to 

address the non-medical and behavioral factors that significantly impact 

healthcare. For example, community health workers, funded by the 1115 waiver, 

helped navigate patients and families with food insecurity to programs and services. 
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Currently, we have a crisis transition team that supports patients and community 

members at risk of suicide or intimate partner violence with resources to integrated 

behavioral health care. Without these connections to addressing social 

determinants of health, we expect that depression, suicidality, family violence, and 

substance use rates will continue to increase. The pandemic has created global 

trauma. Left unaddressed, mental and physical outcomes will have cascading 

consequences for Texas such as potential increases in ED visits, unemployment, etc. 

19. UT Physicians has communicated our significant concerns with the 

waiver rescission to HHSC and appealed to the agency to fully support a waiver 

extension that funds our critical programs and services. 

I declare under the penalty of perjury that the foregoing is true and correct. 

CHIEF BUSINESS OFFICER 

UT PHYSICIANS 
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TYLER DIVISION 

 

 

STATE OF TEXAS, TEXAS 

HEALTH AND HUMAN SERVICES 

COMMISSION, 
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v. 

 

ELIZABETH RICHTER, in her 

official capacity as Acting 

Administrator of the Centers for 
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Case No. 6:21-cv-00191  

 

DECLARATION OF REBECCA MCCAIN 
 

1. My name is Rebecca McCain. I am over 18 and competent to make this 

declaration. The facts in this Declaration are based on my personal knowledge, and I 

would testify to these facts in open court if called upon to do so.  

2. I have served as CEO for Electra Hospital District since 2015. My 

responsibilities in that position include management of a Critical Access Hospital, 

three rural health clinics, a home health agency, EMS service, medical supply 

company, two retail pharmacies and a childcare center.  The Hospital District served 

as the anchor for Regional Healthcare Partnership (RHP) 19 as part of the DSRIP 

program within the Texas 1115 Waiver.  I have served as the DSRIP Coordinator for 

the Region since 2011. 
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Information about healthcare services 

3. Electra Memorial Hospital provides acute care services, inpatient 

rehab services, outpatient services including physical therapy, occupational 

therapy, speech therapy, cardiac rehab, pulmonary rehab, laboratory, x-ray, CT, 

MRI, ultrasound, EKG, doppler, respiratory, sleep studies, IV infusions, among 

others.  We are located in Wichita County, Texas that includes the communities of 

Electra, Iowa Park, Burkburnett and the county seat, Wichita Falls.  Wichita 

County has a population of approximately 132,000 with approximately 105,000 in 

Wichita Falls on the eastern edge of the county.  Electra is located on the western 

edge of the county with rural health clinics in Electra and Iowa Park, 15 miles to 

the east. 

4. The Hospital and 3 rural health clinics (RHCs) serve approximately 

7,500 patients per year. Of those, approximately 1,400 (18%) are Medicaid patients. 

Medicaid patients make up 15.6% of the population in Wichita County, which 

demonstrates that our facilities and providers are serving a higher percentage of 

Medicaid patients than the average health care provider in the area. 

5. In the Hospital District’s experience, the loss of even a single provider 

in a community such as Electra or Iowa Park can devastate the availability of 

healthcare services.  In 2011, Electra’s clinic was home to 4 physicians and one 

nurse practitioner.  With the support of local taxpayers, the Hospital and Electra 

Medical Clinic accepted Medicaid patients but could not provide the capacity 

needed.  When 3 physicians left (2 in 2011 and another in 2013), access to care was 
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a huge problem.  Since that time, another physician was recruited, only to leave 

after 2 years, and then another recruited that has been here for 3 years.  However, 

with only one year left on her contract and her intentions to stay unsure, we are 

facing yet another possible shortage of physicians.   

Before 2014, Iowa Park had only one physician and 3 nurse practitioners to 

serve the approximately 6,300 people in that community.  However, they did not 

provide services to Medicaid patients.   

6. Electra Hospital District’s annual net income is approximately 

$4,300,000.  Medicaid payments account for more than 100% of that amount. 27% 

are from MCOs with which the District contracts, 9% from the THTQIP UC pool; 

and 90% from DSRIP. 

7. Payments from the DSRIP pool are for primary and specialty care 

services that have been put into place since 2012.  These payments have enabled 

Electra Hospital District to increase capacity by recruiting additional providers to 

the area – primary care providers locally and specialty care providers to the Wichita 

Falls area.  When DSRIP began in 2012, our one clinic provided just under 12,000 

visits per year, 16% of which were Medicaid, low income or uninsured (MLIU).  By 

recruiting providers and building a primary care clinic in Iowa Park, we increased 

total encounters to over 14,500 just four years later, 24% of which were MLIU.  In 

2020, our clinics served 7,258 patients and provided over 22,000 encounters, with 

more than 27% of those to the MLIU population.   Our DSRIP projects successfully 

recruited one primary care physician, five nurse practitioners, and more than 10 
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specialists would not have been hired or provided services to MLIU patients, along 

with at least 40 other employees including nurses, lab and x-ray personnel, and 

other support staff. 

8. Electra Hospital District typically prepares an annual budget three 

months in advance that includes operational & labor costs.  Capital expenditures 

are budgeted 3 years in advance. For example, building a clinic required an entire 

year of planning, recruiting providers took over two years, and putting processes in 

place to fully integrate a second clinic practice took over nine months. Based on 

what we learned through our RHP Learning Collaboratives, it is my understanding 

that similar providers operate on a similar timeline. I understand that CMS itself 

allows one year for providers to revise their accounting systems and care programs 

to comply with CMS requirements when those requirements change. 

THTQIP/DSRIP 

9. The shift to the managed-care model under THTQIP has fundamentally 

changed how Electra Hospital District delivers healthcare services to Medicaid 

recipients.  However, that change is not complete.  The MCOs have different 

processes, different pre-certification requirement, different review criteria, and many 

other things that make it difficult.   

10. The upcoming expiration of, and transition away from, DSRIP has been 

a topic of concern and discussion for Electra Hospital District since at least 2019. 

There are so many things that we will be unable to provide and we are concerned that 

we will not be able to provide the best care for our patients.  For example, under the 
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DSRIP program, we utilize our home health and EMS services to do well checks on 

patients that frequent our emergency department. This has been very successful but 

is not a reimbursable service.  We have also been successful in helping providers focus 

on preventative care during clinic visits instead of just treating the current problem 

and moving on to the next patient.  Our back-to-school fairs have been successful in 

getting children vaccinated prior to school starting. 

We are apprehensive about the overlap of DSRIP and the new Directed 

Payment Programs.  We have been postponing consideration of a new computer 

system until the end of DSRIP.  However, we now know that the DPPs will start 

before DSRIP ends, which creates either another delay or a loss of data during the 

initial DPP period. 

COVID 

11. The COVID-19 pandemic has dramatically changed how patients use, 

and how we furnish, healthcare services. Our emergency room was utilized by many 

instead of coming to our clinics.  Patients were terrified and often wanted to be treated 

in their cars.  Clinic visits dropped dramatically because patients either delayed 

preventive care or cancelled visits for chronic care.    

12. This financial impact of this change has also been dramatic. 75% of the 

employees in one of our clinics were infected by the spouse of the index case in our 

county causing that clinic to close and convert to telehealth almost overnight.  

Eventually, all of our clinics converted to telehealth for a period of six weeks due to 

staffing issues.   
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13. This impact has been particularly difficult in Electra, a smaller 

community that has few healthcare providers. As the local provider of almost all 

healthcare services, our staff was forced to perform their regular duties as well as fill 

in the gaps in departments that were short-staffed due to infection or quarantine.  

Some staff left the health care industry because of the stress brought on by the 

pandemic.  Those that stayed worked long hours to keep our community safe while 

continuing to take the best care of our patients with limited resources. 

14. Now that there is a decline in the number of cases, we are taking time 

to reflect on our experience and give our employees and community the opportunity 

decompress with hopes that we don’t see another surge this winter.  We have and are 

still preparing so that should another surge occur we have the resources we need.  

Extension of 1115 waiver and DSRIP 

15. The 1115 waiver has given us the ability to transform healthcare 

delivery.  We provide services that were previously not available to our patients 

because they are not reimbursable.  We have implemented processes and programs 

that reach out to our Medicaid patients in advance of illnesses and keep them 

healthy.  The value of something that doesn’t happen is hard to measure, such as 

keeping a patient healthy and out of the emergency room.  With the loss of the 

waiver and DSRIP funding, we expect that sick visits and emergency visits will 

increase once again.  We urge you to approve the State’s request for renewal. 

16. When the initial application was submitted to CMS last year, we were 

in the middle of the COVID-19 pandemic surge.  We were desperate for a quick 
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resolution to assure financial viability in the future.  When the application was 

approved in January, we were extremely thankful and relieved that we could at 

least know what our future financial planning would entail.  We had no idea how 

long the surge would last, and in January, at the height of the surge, our staff was 

exhausted but continuing to work through the most difficult time in their careers.  

17. With an extension of the 1115 waiver, we will be able to continue our 

primary care projects, work with our patients and communities in a proactive 

manner, and make sure that our Medicaid patients continue to get the care they 

need.  Other than the FQHC in Wichita Falls, our three rural health clinics are 

among a very small number of providers that care for Medicaid and uninsured 

patients in Wichita County.  Our home health agency is the ONLY agency in the 

area that accepts Medicaid patients and does so only because of the availability of 

DSIRP and UC funds. 

18. As we move closer to September 30, 2021 when the DSRIP program 

and our fiscal year end, we are apprehensive about how to plan for the next fiscal 

year.  We have begun our budgeting process but have no idea how to budget as we 

transition to a post-DSRIP system.  Further delaying an approval would only cause 

more chaos, which we’ve had enough of this past 15 months. 

19. It is my understanding that this position is shared among other rural 

hospitals and rural health clinics in our area.  Urgency for a resolution is a topic of 

almost every discussion in the health care industry.  
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20. Once Electra Hospital District received word that the extension

application had been approved, our health information staff began preparing to 

compile the information as required by the DPPs.   

21. For the past 4 months, they have worked diligently to prepare and

check the data to ensure accuracy of the measure reporting.  These steps would not 

have otherwise been taken. 

Rescission 

22. Electra Hospital District learned of CMS’s April 16 letter

purporting to rescind its January 6 approval of HHSC’s extension application. 

23. That purported rescission created incredible uncertainty in Electra’s

plans for furnishing care.  With no programs approved and no details of how the 

funds would flow to providers, we were once again forced to stop in our tracks and 

go into a holding pattern.  Our technology staff that had spent months planning for 

data extraction to meet the program requirements are frustrated at best by the lack 

of direction.  Our clinical staff that we have been discussing metrics with are now 

being told that what we’ve been planning for may not happen.  Without clear 

direction, it is very difficult to give direction. 

24. Consequences of the loss of DSRIP funding because the extension was

cancelled include disengagement of staff due to ongoing confusion and changes in 

planning, the inability to continue to provide programs that were put in place with 

DSRIP funds, and the loss of proactive initiatives that keep our patients healthy. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 
 
STATE OF TEXAS, TEXAS 
HEALTH AND HUMAN SERVICES 
COMMISSION, 
 
 Plaintiffs, 
 
v. 
 
ELIZABETH RICHTER, in her 
official capacity as Acting 
Administrator of the Centers for 
Medicare & Medicaid Services, et al.,  
 
 Defendants. 
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Case No. 6:21-cv-00191  

 
DECLARATION OF EDDIE PARADES 

 
1. My name is Eddie Parades. I am over 18 and competent to make this 

declaration. The facts in this Declaration are based on my personal knowledge, and I 

would testify to these facts in open court if called upon to do so.  

2. I have served as Administrative Director for the Coalition of 

Independent Nursing Home Providers (Coalition) since 2019. My responsibilities in 

that position include coordination of administrative activates related to 12 nursing 

home owners that operate 475 facilities and serve over 40,000 Texas Seniors daily.  

Information about healthcare services 

3. The Coalition members collectively serve approximately 30,000 

Medicaid beneficiaries on any given day in the provision of nursing home services 

at 475 facilities located throughout the State of Texas.  
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4. The Coalition serves approximately 100,000 unique patients per year. 

Of those, approximately 45,000 are Medicaid patients. Those Medicaid patients 

make up 45% of the total Medicaid patients needing nursing home services in 

various Texas counties 

5. In the Coalition’s experience, the loss of even a single provider in 

Texas could devastate the availability of healthcare services, disrupt patient care 

and cause further disruption in families that would be required to relocate nursing 

home residents.  

6. Coalition members collectively rely upon Medicaid for about 70 percent 

of total revenue.  In fact, Medicaid is the single greatest source of nursing home 

revenue within the State of Texas. Of those payments, approximately 95% are 

payments from the MCOs with which Coalition members contract; 13 percent are 

from the Quality Incentive Payment Program (QIPP).  

7. Payments from the QIPP pool are 100% earned with achievements for 

quality improvements. These earned payments have enabled nursing homes to 

increase quality process and outcomes in several areas and in fact have enabled 

Texas to move several metrics from among the worst in the nation to better than 

the National Average.  The QIPP payment directly benefits nursing home residents 

by increasing the quality of care and services provided.  

8. Nursing homes typically plans for capital expenditures, labor costs, 

and other operational matters, 12 months in advance. For example, implementing a 

strategy to support a QIPP metric may require 3-6 months to develop, several 
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months to implement and another several months to evaluate and adjust 

performance.  Similarly, revising internal business processes to conduct operations 

with managed care plans has required years to develop and implement.  And, given 

the extensive footprint of Medicaid managed care in Texas the former fee-for-service 

infrastructure has been disassembled and would require months to put back into 

place. Fully integrating Coalition members business practices with MCOs took 12 

months to implement.  It is my understanding that similar providers operate on a 

similar timeline. I understand that CMS itself allows one year for providers to 

revise their accounting systems and care programs to comply with CMS 

requirements when those requirements change. 

THTQIP/QIPP 

9. The shift to the managed-care model under THTQIP has fundamentally 

changed how Coalition members deliver healthcare services to Medicaid recipients. 

The THTQIP integrated nursing homes into managed care and established the 

successful and proven QIPP program.  But more needs to be done to fully affect the 

integration with managed care and expand QIPP participation. However, that change 

is not complete. 

COVID 

10. The COVID-19 pandemic has dramatically changed how patients use, 

and how we furnish, healthcare services. Nursing homes have fundamentally altered 

the manner in which services are delivered.  
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11. This financial impact of this change has also been dramatic. Nursing 

homes have seen a decrease in total revenue while at the same time facing an increase 

in costs.  

12. This impact has been particularly difficult in rural areas of the state 

that must rely on fewer healthcare providers.  As in urban areas, costs have increased 

and competition for resources, particularly trained staff, has been intense.  

Extension of 1115 waiver and DSRIP 

13. Texas nursing homes have entered a renaissance of quality 

improvement because of the Texas 1115 waiver. The changes have been truly 

transformative. QIPP must continue in order to Texas nursing home to continue the 

transformation process.  

14. Of course, the unforeseen COVID 19 Public Health Emergency took 

everyone by surprise and created chaos within the Texas healthcare community.  In 

order to achieve a level of financial certainty relative to future operations it was 

imperative for HHSC to act quickly to ensure the waiver would remain in place.  

The quick action by HHSC and CMS provided financial certainty for Coalition 

members at a time when it was desperately needed.  

15. It is my understanding that this position was shared among many 

other providers in the healthcare industry. 

16. When Coalition members learned that the extension application had 

been approved planning immediately began for the next phase of QIPP.  These were 

steps taken that would not have otherwise been taken, particularly those involving 
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development of plans for future quality measures and resources to support those 

actions.  

Rescission 

17. Coalition members learned through the CMS April 16 letter purporting 

to rescind its January 6 approval of HHSC’s extension application.  

18. That purported rescission created incredible uncertainty in Coalition 

members plans for furnishing care and developing plans for future QIPP measures.  

Additionally, the rescission created significant uncertainty in the financial markets 

because of projected changes in revenue forecast.  

19. If QIPP were to be discontinued the impacts to the Texas nursing 

home industry would be disastrous.  The investment in quality would simply be 

discontinued.  QIPP has become the single source of funding to advance quality 

improvement in Texas nursing homes.  These improvements not only accrue 

benefits to Texas Medicaid but also benefit other payers, including Medicare.   

20. If the waiver is not renewed and QIPP is not extended many Coalition 

members would need to reassess operations to determine the financial viability of 

continue operations in certain areas of the state and intention to continue as a 

Medicaid provider, with the very real potential impact of limiting access to care.   

21. We regularly communicate with HHSC regarding QIPP and its 

importance to the nursing home industry and Coalition members. 
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I declare under the penalty of perjury that the foregoing is true and correct. 
 

Executed on July 7, 2021 

                             

EDDIE PARADES, ADMINISTRATIVE 
DIRECTOR 

INDEPENDENT COALITION OF NURSING 
HOME PROVIDERS 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 
 
STATE OF TEXAS, TEXAS 
HEALTH AND HUMAN SERVICES 
COMMISSION, 
 
 Plaintiffs, 
 
v. 
 
ELIZABETH RICHTER, in her 
official capacity as Acting 
Administrator of the Centers for 
Medicare & Medicaid Services, et al.,  
 
 Defendants. 
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Case No. 6:21-cv-00191  

 
DECLARATION OF MICHAEL PATRIARCA 

 
1. My name is Michael Patriarca. I am over 18 and competent to make this 

declaration. The facts in this Declaration are based on my personal knowledge, and I 

would testify to these facts in open court if called upon to do so.  

2. I have worked for The University of Texas Rio Grande Valley since 2017, 

and currently serve as Executive Vice Dean for the School of Medicine and Executive 

Director of UT Health Rio Grande Valley (UT Health RGV), our clinical practice. My 

responsibilities include financial and administrative oversight of our clinical practice 

of the School of Medicine and UT Health RGV.  

Information about healthcare services 

3. Established in 2013, the UTRGV School of Medicine – the only medical 

school serving a region with a population of approximately 1.5 million – educates 
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students and graduates physicians, provides patient care, and performs advanced 

scientific research. UT Health RGV is an innovative and growing academic practice 

focused on providing the families of South Texas with the highest quality of 

personalized patient care.  

4. UT Health RGV is transforming healthcare in the Rio Grande Valley of 

Texas by increasing access to historically underserved clinical specialties in the 

region through more than 120 board-certified and fellowship trained physicians 

across 32 specialties, many of which were the first of their type in the Rio Grande 

Valley. Our experienced doctors provide integrated, compassionate, and advanced 

diagnosis and care for the unique health needs of patients each day where they live, 

reducing the need for patients to travel for specialized health care. UT Health RGV 

has also transformed the patient experience by focusing on patient satisfaction and 

quality, achieving over a 96% patient satisfaction across our 30 locations.  

5. UT Health RGV serves approximately 90,000 unique patients per year. 

Of those, approximately 14,400 are Medicaid patients. Those Medicaid patients 

make up 3% of the total Medicaid patient population in Hidalgo, Cameron, Starr, & 

Willacy Counties. 

6. In UT Health RGV’s experience, the loss of even a single provider in a 

community such as the Rio Grande Valley can devastate the availability of 

healthcare services. Given this expansion of access to primary care and specialty 

care in the Rio Grande Valley, any loss of a provider is a step backward on UT 

Health RGV’s goal of filling the gaps in care that exists in our underserved region.  
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A loss in services most often means that the patients in our region would not have 

the access to care that they desperately need.  

7. UT Health RGV’s annual provider income is approximately 

$37,123,509. Medicaid payments account for approximately 37% of that income 

amount, and almost 79% of the Medicaid payments are from Delivery System 

Reform Incentive Payment (DSRIP) program payments. 

8. Payments from the DSRIP pool increase access for both primary and 

specialty services for underserved patients to address basic and chronic health 

needs. These payments have enabled UT Health RGV to build and offer increasing 

access to primary care in Obstetrics & Gynecology, Family Medicine, General 

Pediatrics, Psychiatry, and Internal Medicine, with over 100 providers at our 

locations across the Rio Grande Valley. Establishing these services has allowed UT 

Health RGV to make a significant impact in the critical primary care needs for the 

underserved and uninsured. For example, our DSRIP pool has allowed us to assist 

in establishing and continuing operations of our “Unimovil” van, our primary care 

clinic on wheels. The Unimovil offers preventive and primary care services each day 

to residents in different low-income, underserved areas in our region where 

residents lack basic services such as drinking water, sewage treatment, or paved 

roads, known as “colonias.” Once we establish primary care for these patients, we 

also provide them access to our many specialists. In addition to Unimovil, we have 

added multi-specialty clinics, which provide multiple services in one location and 

weekend and after-hours urgent care - offering patients with non-emergent needs 
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an evening and weekend access point other than the local emergency departments. 

On the specialty care front, DSRIP funding has allowed us to add a number of 

specialties to increase access to care, many of which are the first in the Rio Grande 

Valley (i.e. head and neck cancer, neurotology, epilepsy, pediatric orthopedics, 

orthopedic oncology), and increase bandwidth in critically needed services such as 

pediatric asthma. Underserved patients in our region were previously not receiving 

these services or having to traveling long distances to receive this type of care. 

These are services that would not otherwise have been offered and retained in our 

area without access to DSRIP funds.  

9. UT Health RGV typically plans for capital expenditures, labor costs, 

and clinical infrastructure (billing system adjustments, quality metric tracking, 

etc.) 18-24 months in advance. For example, recruiting providers, staff and 

establishing operations of a practice requires 12 months of planning. Fully 

integrating UT Health RGV’s practice with the updated system took 6 months. 

Based on this timeframe, as well as discussions with other providers, it is my 

understanding that similar providers operate on a similar timeline. I understand 

that CMS itself allows one year for providers to revise their accounting systems and 

care programs to comply with CMS requirements when those requirements change. 

THTQIP/DSRIP 

10. The shift to the managed-care model under the Texas Healthcare 

Transformation Quality Improvement Program (THTQIP) has fundamentally 
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changed how UT Health RGV delivers healthcare services to Medicaid recipients. 

However, that change is not complete. 

11. The upcoming expiration of, and transition away from, DSRIP has been 

a topic of concern and discussion for UT Health RGV since at least September 1, 2019, 

primarily tied to our concerns regarding the negative impact loss of funding would 

have on our ability to continue furnishing both primary and specialty care services in 

our underserved region.  

COVID 

12. The COVID-19 pandemic has dramatically changed how patients use, 

and how we furnish, healthcare services. As a provider, UT Health RGV has noticed 

a material delay in patients seeking elective and preventative care in our region, 

which is only beginning to shift recently.  

13. This financial impact of this change has also been dramatic. UT Health 

RGV has experienced a material negative impact to our revenue stream tied to the 

shift away from the services mentioned above.  

14. This impact has been particularly difficult in the Rio Grande Valley, a 

smaller community that does not have enough providers in primary or specialty care 

to cover the population that exists.   

Extension of Section 1115 waiver and DSRIP 

15. The Section 1115 Waiver and DSRIP have been a vital component of 

allowing UT Health RGV and the UTRGV School of Medicine to fulfill its’ mission of 

increasing access to healthcare for the underserved in our region of Texas. This has 
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been demonstrated through our numerous outreach locations and efforts across the 

RGV, as well as the number of patients we cover in the area. Given our academic 

alignment, this increased access has also setup pathways for healthcare education, 

with medical students, medical residents, nursing students, social worker students, 

and others.  This funding has been essential to expanding access to care for the 

underserved in the Rio Grande Valley.   

Rescission 

16. UT Health RGV learned of Centers for Medicare and Medicaid 

Services’ April 16, 2021 letter purporting to rescind its January 6 approval of the 

Texas Department of Health and Human Services Commission’s extension 

application.  

17. CMS’s April 16th letter created incredible uncertainty in UT Health 

RGV’s plans for furnishing care. As a provider, UT Health RGV will once again need 

to revise accounting, billing, and clinical infrastructure systems. The largest 

potential impact is financial, and the uncertainty tied to the DSRIP pool is causing 

UT Health RGV to examine our ability to continue with the healthcare access 

channels and outreach services we have established. 

18.  Consequences of ending the 1115 waiver and loss of Medicaid services 

in the Rio Grande Valley would have an overwhelmingly negative and detrimental 

impact on our medically underserved community. Continuity of vital services would 

be in question, and as an extension of that, any positive impact on public health 

achieved up to this point through the DSRIP program would be at risk. UT Health 
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RGV’s ability to continue to fill the gaps in healthcare for those that need it the 

most would be significantly challenged. As a provider whose mission is to serve 

those that have historically not had access to care, UT Health RGV’s largest concern 

is that this impact will be felt most strongly by the underserved and underinsured 

in the Rio Grande Valley.  

 
I declare under the penalty of perjury that the foregoing is true and correct. 

 
Executed on July 12, 2021 

 

___________________________ 

MICHAEL PATRIARCA 
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DECLARATION OF GARY TROUTMAN 

1. My name is Gary Troutman. I am over 18 and competent to make this 

declaration. The facts in this Declaration are based on my personal knowledge, and I 

would testify to these facts in open court if called upon to do so. 

2. I have served as Chief Financial Officer for Baptist Hospitals of 

Southeast Texas (BHSET) since 2008. My responsibilities in that position include 

planning and directing the financial affairs of BHSET. 

3. Baptist Hospitals of Southeast Texas and Subsidiaries (BHSET) 

primarily provide inpatient, outpatient and emergency care services to patients in 

Southeast Texas. These services include medical, surgical, diagnostic, behavioral 

health, oncology and others. Baptist Beaumont Hospital is licensed as a 483-bed 

acute care hospital with inpatient and outpatient services located in Beaumont, 

1 
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Texas, and a second campus is located in Orange, Texas (Orange Campus). BHSET 

also operates Baptist Physicians Network (BPN), which earns revenues by 

providing physician services to patients in the hospital's service areas. 

4. BHSET serves approximately 145,000 patients per year. Of those, 

approximately 22,000 are Medicaid patients. BHSET is one of only two safety-net 

hospital providers in Jefferson County. We provide $5.6 million dollars in 

unreimbursed charity care each year. 

5. In BHSET's experience, the loss of even a single provider in a 

community such as Jefferson County could devastate the availability of healthcare 

services. 

6. BHSET's annual net revenue is approximately $289 million. Medicaid 

payments account for approximately 16.4% of that amount. Of those payments, 

approximately 41 % are payments from the MCOs with which BHSET contracts; 

50% are from the THTQIP UC pool; and 9% are from DSRIP. The 1115 waiver 

affects the amount of all of these payments: The DSRIP pool and the UC pool are 

directly authorized by the 1115 waiver, and our MCO payments are supplemented 

by add-on payments from the Uniform Hospital Rate Increase Program (UHRIP). 

While this directed payment program is not authorized by the waiver, the amount 

of funding available for UHRIP is determined by several factors, one of which is the 

amount of "budget neutrality room" calculated under the terms of the 1115 waiver. 

Payments from the DSRIP pool are for Chronic Disease Management of unfunded 

and underfunded patients. These payments have enabled BHSET to care for 
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numerous uninsured and Medicaid patients and fund numerous community 

benefits. 

7. Knowing that the DSRIP program is scheduled to expire, we are relying 

heavily on continued UC funding and directed payments such as UHRIP (or the 

CHIRP program that has been proposed as a successor to UHRIP) to allow us to 

support the level of indigent care and Medicaid services our community relies on us 

to provide. The unexpected withdrawal of the 1115 waiver puts the existence of the 

UC program and the size of any related directed payment programs, such as UHRIP 

or CHIRP, in doubt. Losing either or both of these supplemental payment streams 

would force us to limit services. 

8. The upcoming expiration of, and transition away from, DSRIP has been 

a topic of concern and discussion for BHSET. 

9. The COVID-19 pandemic has dramatically changed how patients use, 

and how we furnish, healthcare services. Our staffing, drug and supply expenses have 

risen dramatically. In particular, BHSET has had to devote substantial resources to 

retaining qualified staff. We have lost many talented nurses, doctors, and other 

professionals to illness, burnout, or competition from larger urban hospitals or travel 

nursing/locum tenens providers who can offer premium rates. To keep up with the 

market forces and challenging circumstances created by the pandemic, BHSET has 

offered additional paid leave, retention bonuses, and other benefits to keep employees 

from leaving. Our overall cost of increased retention-related expenses due to COVID-
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19 is approximately $5,650,299 to date and shows no sign of slowing down in the near 

term. 

10. The COVID-19 pandemic has made a quick resolution of the 

application necessary to provide needed financial stability, for future financial 

planning and ensure continue availability of BHSET's healthcare resources. 

11. Our understanding is that the closer an approval came to the 

anticipated Sept. 30, 2021, DSRIP cutoff, the more likely it would be that providers' 

plans for service, billing, and finances would be further disrupted. Dramatic 

reductions to BHSET's cost structure and service offerings will need to be planned 

and implemented. 

12. Once BHSET received word that the extension application had been 

approved, our 2022 capital and operating budgets were developed and approved. 

13. BHSET established a new Internal Medicine Residency training 

program with nineteen (19) Internal Medicine residents. 

14. BHSET learned of CMS's April 16 letter purporting to rescind its 

January 6 approval of HHSC's extension application. 

15. That purported rescission created incredible uncertainty in BHSET's 

plans for furnishing care. We will have to discuss critical service offerings to the 

people of Southeast Texas. Discussions of what services to eliminate and how to wind 

up employment and procurement agreements relating to those services take a 

substantial amount of time and would need to start this summer in order to give us 

enough time to adjust service offerings in an orderly fashion by the time the current 
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waiver expires m 2022. Moreover, such discussions will be resource-intensive, 

involving the participation of our executive leadership, our board, and our managers 

throughout the operational chain. The last thing we need right now is to engage in a 

company-wide discussion of what service lines may need to be reduced in the near 

term. Just starting the necessary committee meetings and discussions would be a 

huge blow to employee morale, and would make it even harder for us to retain and 

recruit qualified staff. Such discussions would also lead to uncertainty and damaged 

relationships within the community and with donors, lenders, and the suppliers and 

Medicaid managed care organizations we have long term contracts with. All of these 

stakeholders need certainty about what services we will be able to provide well in 

advance and would certainly be impacted by discussions of service reductions, even 

early in the process of such discussions. 

16. Unless we get some clarity soon on whether the UC pool will remain, 

whether DSRIP can be extended, and whether the budget neutrality negotiated under 

the original January 2021 waiver extension will be available to support Texas' other 

hospital directed payments, we will have to begin discussions that will negatively 

impact employee morale and relationships with our suppliers, Medicaid managed 

care organizations, donors, and community members in ways that will be difficult to 

undo, even if last minute funding ultimately saves the programs and service lines we 

would have to discuss reducing. The harm from beginning serious budget reductions 

discussions will be difficult to measure or predict and likely impossible to repair. 
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I declare under the penalty of perjury that the foregoing is true and correct. 

Executed on July'l_, 2021 

~~~ 
GARY TROUTMAN 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 
 
STATE OF TEXAS, TEXAS 
HEALTH AND HUMAN SERVICES 
COMMISSION, 
 
 Plaintiffs, 
 
v. 
 
ELIZABETH RICHTER, in her 
official capacity as Acting 
Administrator of the Centers for 
Medicare & Medicaid Services, et al.,  
 
 Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

Case No. 6:21-cv-00191  

 
DECLARATION OF LINDA WALKER 

 
1. My name is Linda Walker. I am over 18 and competent to 

make this declaration. The facts in this Declaration are based on 

my personal knowledge, and I would testify to these facts in open 

court if called upon to do so.  

2. I have served as Chief Executive Officer for Val Verde 

Regional Medical Center since 2018. My responsibilities in that 

position include, but not limited to managing the overall 

operations and resources of the organization; Main point of 

communication between the board of directors and corporate 

operations; Communicate with shareholders, government entities and 

the public; Development of the organizations short and long term 

strategy; Maintain awareness of the market, expansion opportunities 
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and industry developments; Oversee the company’s fiscal activity, 

including budgeting, reporting, and auditing; Work with other 

senior officers to assure all legal and regulatory documents are 

in compliance with laws and regulations.  

Information about healthcare services 

3. Val Verde Regional Medical Center (VVRMC) is a non-

profit organization that offers general hospital services and is 

licensed for 93 beds.  Services include Surgery, Obstetrics, 

Level I Nursery, Laboratory, Diagnostic Imaging, Interventional 

Radiology, Respiratory, Emergency Services as a Trauma Level IV, 

Acute Patient Care with a Medical Surgical and Intensive Care 

Unit. Laboratory and radiology services are also offered as an 

outpatient service. We also offer inpatient/outpatient services 

for rehabilitation that includes physical therapy, occupational 

therapy, and speech therapy. Our community is also provided with 

outpatient cardiac rehabilitation services. Our specialty clinic 

offers outpatient services for urology, orthopedics, cardiology, 

podiatric, general surgery and psychiatric services. Our Walk-in 

clinic provides service for non-emergent health care needs.  Our 

Rural Health Clinics offers primary care services for pediatrics, 

adolescents and adults. VVRMC also supports the community with 

educations and resources that include the Cancer Navigation 

program and Community Outreach services. Val Verde Regional 

Medical Center is committed to the organization’s vision 
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statement to “being the premier provider for all healthcare 

needs” as this is essential for the care and health of all the 

patients we are privileged to serve.   

4. VVRMC serves approximately 2,122 inpatient admissions 

in FY 2020 and approximately 69,000+ outpatient hospital 

services.   Of those, approximately 22% are Medicaid patients  

5. In VVRMC’s experience, the loss of even a single 

provider in a community such as rural area can/could devastate 

the availability of healthcare services.  

6. The Medical Center annual net patient service revenue 

is approximately $60 million. Medicaid payments account for 

approximately 35% of that amount. Of those payments, 

approximately 54% are payments from the MCOs with which the 

Medical Center contracts; 17% are from the THTQIP UC pool; and 

18% are from DSRIP. 

7. Val Verde Regional Medical Center (VVRMC) has been and 

remains fully committed to its participation in the Delivery 

System Reform Incentive Payment (DSRIP) and overarching triple 

aim goals: (1) to enhance healthcare access; (2) increase quality 

of care; and (3) improve population health. Our DSRIP processes 

implemented over the years at our Rural Health Clinic have 

included enhancement of care coordination with well-child visits, 

timely immunization return appointments, review of the 

organization’s immunization calendar, and clinical preparation of 
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expected patient needs in advance have been critical in the 

success of our DSRIP Pediatric Bundle. Screening patients for 

prevention and wellness is important in healthcare. Prevention 

consists of screenings to avoid illnesses or to aid in the 

management of chronic diseases that impact healthcare spending 

and costs. This allows for quick attention to the medical needs 

of the patient, identifying patient risk factors, and early 

treatment of diseases or conditions. VVRMC has also collaborated 

with the local school district and other healthcare entities to 

increase the community’s awareness of screening, prevention, 

wellness, and services. VVRMC has also been proactive with using 

the DSRIP funds received over the years to anticipate and meet 

the needs of the community. With the use of the Texas External 

Quality Review Organization (EQRO) reports for Potentially 

Preventable Admissions, Re-admissions, Complications, and 

Emergency Department visits and other internal data we have been 

successful in implementing other programs. For example, in 2018 

we implemented a Cardiac Rehabilitation program that is medically 

supervised program for patients who have had a heart attack, 

heart failure, etc. VVRMC’s Rural Health Clinic and Specialty 

clinics allows for more affordable primary care providers for the 

community and provides with increased access to primary and 

specialty care to better manage our chronically ill patients and 

acute illness and injuries which permits for a decrease in 
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overutilization of our emergency department. VVRMC Walk- in 

clinic provides patients with increased access to affordable care 

in a clinic setting rather than an Emergency Department setting. 

In addition VVRMC has a Nurse Hotline available for patients 

24/7.  Collectively, in return helps minimize the potentially 

preventable admissions, re-admission, complications, and 

emergency department visits. The DSRIP funds have also been used 

to cover expenses acquired with construction and remodeling of a 

temporary modular building for children and adolescents for our 

Rural Health Clinic that would allow expansion of space for 

patient services. As per Data USA, Val Verde County has an 

estimated 21.1% of the population on Medicaid. Val Verde Regional 

Medical Center is the only hospital available to Medicaid and 

self-pay patients within a 60 mile radius which is why VVRMC is 

dedicated to ensuring the needs of the local community are met.  

One of the several constraints we face is the socioeconomic 

status of the Del Rio population. There is approximately 19.9 % 

of the community residents considered to be living in poverty.  

This percentage is high compared to the national average of 

13.1%. This would impact an individual’s nutrition, access to 

healthcare and resources, and increases prevalence of poor health 

status and chronic diseases. With VVRMC being the only hospital 

in Val Verde County, patients facing financial restraints to 

accessing medical care may not be able to afford costs that can 
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be accrued. Lack of DSRIP funding would force patients to making 

expenses on traveling to another hospital or city, lost income 

with time away from work, and even limit the care they receive. 

It is estimated that the patient to physician ratio is 3281 to 1. 

This an indicator of why DSRIP funds are essential for the 

operations of our organization. In summary, the absence of DSRIP 

funds would create challenges, barriers, and limit the care that 

is offered locally and therefore bring negative patient outcomes 

and lack of continuity of care for all Val Verde County 

residents.   Val Verde Regional Medical Center’s Rural Health 

Clinic has expanded its access to care to patients in several 

ways.  It has implemented Telehealth to assist with the delivery 

of healthcare services. This platform is also ideal for managing 

several challenges facing health systems in response to today’s 

health concerns. It also assist the patient to overcome 

challenges and barriers they face such as transportation, 

distance, acute illness, etc.  All patients continue to have the 

option to a traditional face to face, virtual, or tele-med visit. 

We have also implemented a “curbside” face to face visit with the 

providers to allow patients to practice social distancing and 

proper precautions while still being able to have their 

healthcare needs evaluated. DSRIP funds would help cover 

operational expenses needed to manage and sustain these services.  
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8. VVRMC typically plans for expenditures, such as 

operational, capital, and cash flow at a minimum of 12 months in 

advance.  For example, one of the biggest challenges our facility 

has faced in recent years is recruitment/maintaining providers in 

our service area.  On top of recruitment costs, the facility also 

faces negative financial impact in starting up a new 

practice/service line.  Medicare provider enrollment alone can 

take up to one-year.  It is also important to note, Val Verde 

Regional Medical Center is located in rural Texas, less than 5 

miles from the Mexico border.   Our emergency room sees a high-

volume of undocumented aliens that are unfunded.  Year over year, 

we continue to see an increase in our indigent/bad debt.  Hence, 

is why our medical center is very dependent on receiving 

supplemental payments, such as Uncompensated Care and DSRIP.  

These funds have been instrumental to the organization that 

already operates in a very thin margin, to keeping our doors open  

THTQIP/DSRIP 

9. The shift to the managed-care model under THTQIP has 

fundamentally changed how healthcare providers deliver healthcare 

services to Medicaid recipients. For example, we have been able to 

increase participation of preventive care services.  As previously 

mentioned, Medicaid payments account for approximately 35% of that 

amount--this does not cover cost.   However, that change is not 

complete. 
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10. The upcoming expiration of, and transition away from, 

DSRIP has been a topic of concern and discussion for Val Verde 

Regional Medical Center since at least April of 2021 when the 10-

year extension was rescinded. As mentioned previously, our facility 

is very dependent on the supplemental payments to keep our doors 

open.  Our community depends highly on our services as the nearest 

Acute Care Hospital is about 65-miles from Del Rio.  The cost of 

travel can/does play a major financial burden for our community.    

The time provided of dissolving of these programs was not sufficient 

for providers to plan accordingly on the financial and patient care 

impact.  The COVID pandemic not only put a financial strain on 

facilities, but also had a negative impact on our workforce.  

Providers were faced with this world-wide pandemic with the 

uncertainty of providing continuing care.  Our community was 

extremely impacted by this pandemic with closures of business, 

schools, and continuously significant increase of COVID cases. 

During these trying times, adding the burden of traveling for care 

outside of our community would be very detrimental.  Due to our 

geographical location, we are/were faced with an overwhelming 

increase in patient care that included people from outside our 

county and country, many of which were uninsured.   

COVID 

11. The COVID-19 pandemic has dramatically changed how 

patients use, and how we furnish, healthcare services. Since the 
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declaration of the COVID Pandemic, Val Verde Regional Medical 

Center has experienced a significant negative decline in our 

outpatient volume.  In April of 2020, our facility experienced the 

highest decline in gross patient revenue—(54%) decline compared to 

PY 2019.  Outpatient services negatively impacted by the pandemic, 

included Emergency Room services, elective outpatient procedures 

to include preventative services, decline in clinic (both Rural 

Healthcare and Specialty Clinics), and complete suspension of 

Geripsych, Hospice, and Cardiac Rehab services. Val Verde Regional 

Medical Center (VVRMC) participates in the DSRIP Pediatric Bundle 

that includes childhood and adolescent immunizations, tobacco 

screening and counseling, weight assessment and counseling, and 

appropriate treatment for Upper Respiratory Infections and 

Pharyngitis.  D1-108: Childhood Immunization Status (CIS) measures 

the percentage of children 2 years of age who had 4 Dtap, 3 Polio, 

1 MMR, 3 HIB, 3 HepB, 1 Varicella, 4 pneumococcal conjugate, 1 

HepA, 2 rotavirus, and 2 flu vaccines by their second birthday. 

Despite all efforts to meet the needs of the community during the 

Covid-19 pandemic, we were not successful in meeting our CIS 

measure. Challenges faced with the Covid-19 pandemic were 

unsuccessful vaccination efforts, staffing constraints that 

included our medical providers, and unwillingness of parents to 

attend preventative care appointments due to fear of exposure. For 

Performance Year 2019 we achieved our goal at 100% with an 
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achievement rate of 40.29% for Medicaid Low Income Uninsured 

patients, and 41.77% for All payer. For Performance Year 2020, we 

have had a significant decline (14.47%) in our achievement rate of 

25.82% for Medicaid Low Income Uninsured and 30.65% for All Payer.  

12. As mentioned above, Val Verde Regional Medical Center had 

to make some tough decisions in closing/suspending some of our 

service lines.  This decision was made for the safety of the 

population these service lines serviced—high risk patients.  In 

regards to staffing, we have experienced the highest turnover since 

the pandemic.  Turnover rates were as high 27.5%, which is 10% over 

the states median. Due to the high turnover, the hospital was 

financially impacted with increase of overtime, recruitment, and 

contract labor, all of which were unbudgeted dollars.  The cost for 

contract nursing during this time had increased significantly, due 

to the pandemic and shortage in nursing 

Extension of 1115 waiver and DSRIP 

13. We are in favor of the extension of the 1115 waiver and 

DSRIP to allow providers time to implement/transition to the 

Directed Payment Programs (DPP). Implementation of the DSRIP 

quality measures took most providers at least 2-years minimum to 

fully implement the programs.  The initial implementation 

required staffing, reporting, benchmarking, data analytics, 

education, community awareness and much more.  The allotted time 

for DPP transition is limited and may have a negative financial 
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impact for organizations, such increased expenditures, staffing, 

reporting writing, etc.  DSRIP funding would be crucial during 

this transition to help in offsetting unbudgeted operational 

expenses.  In addition, patient care already impacted by COVID 

pandemic, it is our belief that discontinuation of 1115 waiver 

and DSRIP will limit negatively impact the services offered to 

our community. 

14. Based on the community needs assessment, the need for 

Oncology services has been a primary focus.  Local patients in 

need of this service are forced to travel, adding additional 

stress to not only the patient, but family as well.  

Unfortunately, this project has been placed on hold due to the 

pandemic and now limited funding to stand up this program.  The 

cost to renovate the pharmacy, to meet standard of care, is 

estimated at/about $1.8m.  Another project that has been placed 

on hold is the expansion of our Women’s and Pediatric Clinics.  

The estimated cost for this expansion is around $2.5m.  This 

expansion would allow for increased patient care areas, an 

increase to access to care, and increase in providers.  It is 

important to emphasize the need for these service lines as our 

community is limited to local specialty providers. 

15. It is my understanding that this position was shared 

among members of the Texas Organization of Rural Hospitals and 

throughout the healthcare industry.  The decision to rescind the 
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extension of the 1115 waiver and DSRIP funding has been a very 

hot topic amongst healthcare CEO’s and CFO’s.  Many of which have 

been working collaboratively gathering information/data to prove 

to CMS the great need for these funding resources, most 

especially for Rural Hospitals.   

16. Once medical center received word that the extension 

application had been approved, additional staff was added to 

focus on preparation of the new DPP, which would consist of new 

reporting for clinical and billing structures to include 

informatics for data analytic support.  Additional staff to also 

assist with continuing the current DSRIP waiver initiatives on 

oversight and reporting 

Rescission 

17. Val Verde Regional Medical Center learned on April of 

2020 of CMS’s April 16 letter purporting to rescind its January 6 

approval of HHSC’s extension application.  

18. That purported rescission created incredible 

uncertainty in Val Verde hospital and clinics plans for 

furnishing care. Again, just to reiterate limited funding, 

especially still dealing with a worldwide pandemic, has been a 

tremendous financial burden even as state and business have begun 

to open, the healthcare environment will continue to suffer post 

COVID crises.  Major impacts that continue to affect our 

organization negatively, include staff shortages, provider 
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shortages, continued closures of service lines, increased 

indigent/bad debt for the uninsured/under insured, unforeseen 

future of COVID strains and increasing border crises in our 

community.   

19. One of many consequences is the already limited medical 

services available for our community, to include limited 

resources to continue educating our patients on the importance of 

preventive care and continuity of care to prevent/reduce hospital 

readmissions.  Val Verde Regional Medical Center has struggled 

with readmission rates in recent years, mainly due to limited 

financial resources, staffing, and patient deficit on disease 

process both preventive/management of chronic illness.  

20. As mentioned previously, Val Verde Regional Medical 

Center has continuously seen a significant increase in providing 

charity care to the uninsured and underinsured population.  

Charity care accounts for an estimated 14% of our total gross 

patient revenue.   

21. Ongoing challenges with Physician recruitment, include 

limited funding available for compensation and the geographical 

service area, therefore limited primary and specialty access to 

care.   The crisis for nursing shortage will add a financial 

burden to organizations for the years to come.  Rural hospitals 

position is compromised with meeting the needs of the community 
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while facing financial cutbacks, such as the 1115 waiver and 

DSRIP funds.   

22. For the past couple of years, Val Verde Regional 

Medical Center has been working on initiatives to control costs 

(i.e. salaries and benefits) and yet have ended with a loss in 

operations.  The supplemental payments account for 17% of 

Uncompensated Care funding and 18% from DSRIP funding and yet 

still not enough to sustain operational expenses.  We continue 

our commitment to serving Val Verde and surrounding counties as 

we are the sole Acute Care facility within a 65-mile radius that 

would impact over 50,000+ population.   

 
I declare under the penalty of perjury that the foregoing is 
true and correct. 
 

Executed on July 09, 2021 

Linda Walker                    

Linda Walker 

Chief Executive officer 

Val Verde Regional Medical 
Center 

linda.walker@vvrmc.org 
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