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INTRODUCTION 

The Court requested supplemental briefing “addressing whether the Supreme Court’s 

decision in Heckler v. Chaney, 470 U.S. 821 (1985) and its progeny apply” to limit judicial review 

of CMS’s April 16 letter. ECF No. 28. Plaintiffs respectfully submit that they do not.  

The Administrative Procedure Act “sets forth the procedures by which federal agencies are 

accountable to the public and their actions subject to review by the courts.” DHS v. Regents of the 

Univ. of Cal., 140 S. Ct. 1891, 1905 (2020) (quoting Franklin v. Massachusetts, 505 U.S. 788, 796 

(1992)). Its text and structure create a “basic presumption of judicial review [for] one ‘suffering 

legal wrong because of agency action,’” unless the agency action falls within a number of specified 

exceptions. Abbott Labs. v. Gardner, 387 U.S. 136, 140 (1967) (quoting 5 U.S.C. § 702).  

In Heckler, the Supreme Court examined the meaning of one those exceptions, which 

applies “to the extent that . . . agency action is committed to agency discretion by law.” 5 U.S.C. 

§ 701(a)(2). Heckler held that “an agency’s decision not to take enforcement action should be 

presumed immune from judicial review” under 5 U.S.C. § 701(a)(2). 470 U.S. at 832. In 

subsequent cases, the Supreme Court has read both Heckler and § 701(a)(2) narrowly, “confining 

[them] to those rare ‘administrative decision[s] traditionally left to agency discretion’” by long 

tradition—for example, allocation of lump-sum appropriations. Regents, 140 S. Ct. at 1905 

(quoting Lincoln v. Vigil, 508 U.S. 182, 191 (1993)).  

The challenged agency action in this case is Acting Administrator Richter’s April 16, 2021 

purported rescission of CMS’s January 15, 2021 approval of Texas’s Demonstration Project under 

42 U.S.C. § 1315. Acting Administrator Richter’s decision is not one of the rare administrative 

decisions exempt from APA review under § 701(a)(2). It is neither an individualized enforcement 

decision as that term is understood, nor the allocation of lump-sum appropriations. Moreover, 

§ 701(a)(2) only applies when there is no law for a court to apply when reviewing an agency 

decision, but here Title XIX of the Social Security Act and CMS’s own implementing regulations 

provide the requisite law. Instead, it is akin to the rescission of DACA, which the Court held in 

Regents was subject to judicial review.
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ARGUMENT 

Acting Administrator Richter’s April 16, 2021 purported rescission and withdrawal of 

CMS’s January 15, 2021 approval of Texas’s Demonstration Project extension is not an “agency 

action [that] is committed to agency discretion by law” and thus exempt from judicial review under 

the APA. 5 U.S.C. § 701(a)(2). “The APA establishes a basic presumption of judicial review for 

one suffering legal wrong because of agency action.” Regents, 140 S. Ct. at 1905 (cleaned up). 

“That presumption can be rebutted by a showing . . . that the ‘agency action is committed to agency 

discretion by law,’ § 701(a)(2).” Id. “To ‘honor the presumption of review, [the Supreme Court 

has] read the exception in § 701(a)(2) quite narrowly,’ confining it to those rare ‘administrative 

decision[s] traditionally left to agency discretion.’” Id. (citations omitted) (quoting Weyerhaeuser 

Co. v. U.S. Fish & Wildlife Serv., 139 S. Ct. 361, 370 (2018); Lincoln, 508 U.S. at 191). The 

“limited category of unreviewable actions,” id., that are “committed to agency discretion by law,” 

5 U.S.C. § 701(a)(2), does not include a decision to rescind and withdraw the approval or extension 

of a demonstration project pursuant to 42 U.S.C. § 1315. 

 Section 701(a)(2)’s exception to the presumption of judicial review is “very narrow.”  

The Supreme Court has described the exception discussed in Heckler as “very narrow.” 

470 U.S. at 830. While the Court once varied in its approaches to § 701(a)(2), 33 Charles Alan 

Wright & Arthur R. Miller, Fed. Prac. & Proc. § 8325 (2d ed.), it has since summarized its 

holdings on that provision’s scope: 

This Court has noted the “tension” between the prohibition of judicial review for 
actions “committed to agency discretion” and the command in § 706(2)(A) that 
courts set aside any agency action that is “arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law.” A court could never determine 
that an agency abused its discretion if all matters committed to agency discretion 
were unreviewable. To give effect to § 706(2)(A) and to honor the presumption of 
review, we have read the exception in § 701(a)(2) quite narrowly, restricting it to 
“those rare circumstances where the relevant statute is drawn so that a court would 
have no meaningful standard against which to judge the agency’s exercise of 
discretion.” 

Weyerhaeuser, 139 S. Ct. at 370 (citations omitted) (quoting Heckler, 470 U.S. at 829; Lincoln, 
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508 U.S. at 191).  

These limited categories include: (1) a “decision not to institute enforcement proceedings,” 

Regents, 140 S. Ct. at 1905 (citing Heckler, 470 U.S. at 831–32); (2) “a decision not to reconsider 

a final action,” Weyerhaeuser, 139 S. Ct. at 370 (citing ICC v. Brotherhood of Locomotive Eng’rs, 

482 U.S. 270, 282 (1987)); (3) “a decision . . . to terminate an employee in the interests of national 

security,” Lincoln, 508 U.S. at 192 (citing Webster v. Doe, 486 U.S. 592, 599–601 (1988)); and 

(4) “[t]he allocation of funds from a lump-sum appropriation,” Lincoln, 508 U.S. at 192.  

By contrast, in Regents, the Supreme Court recently reaffirmed that rules governing 

“access to [public] benefits” do not fall within the limited categories of decisions that are within 

an agency’s unreviewable discretion because such access “is an interest that ‘courts often are called 

upon to protect.’” Regents, 140 S. Ct. at 1906–07 (citing Heckler, 470 U.S. at 832; Barnhart v. 

Thomas, 540 U.S. 20 (2003)). Regents is particularly telling because the agency action it 

examined—Deferred Action for Childhood Arrivals, or DACA—was a “non-enforcement policy.” 

Id. at 1906. The government asked the Court to hold that “a general non-enforcement policy is 

equivalent to [an] individual non-enforcement decision,” implying that DACA amounted to no 

more than a series of individual decisions subject to Heckler. Id. The Court refused because the 

order “created a program for conferring affirmative immigration relief.” Id. Such a right to relief 

meant that the “creation of that program—and its rescission—is an ‘action [that] provides a focus 

for judicial review.’” Id. (quoting Heckler, 470 U.S. at 832). 

 CMS’s rescission of Texas’s Demonstration Project extension does not fall within 
§ 701(a)(2)’s narrow exception to the presumption of judicial review. 

Like the rescission of DACA, the purported rescission of the extension of Texas’s 

Demonstration Project does not fall within the ambit of agency decisions that the Supreme Court 

has held exempt from APA review pursuant to § 701(a)(2). Courts look to one of two sources in 

determining the scope of this exception: (1) whether “agency discretion is so broad that there is, 

in essence, ‘no law to apply,’” and (2) a broader examination into historical practice. Wright & 

Miller, supra, § 8325. Here, both inquiries yield the same answer: decisions relating to the 

Case 6:21-cv-00191-JCB   Document 36   Filed 08/11/21   Page 4 of 12 PageID #:  3231



4 
 

provision of healthcare to millions of Americans fall well outside the scope of the traditional 

categories of decisions that are unreviewable by law, and the statutes and regulations governing 

CMS’s decision provide ample law to review that decision. As a result, courts have routinely held 

that decisions relating to demonstration projects fall outside the narrow scope of Heckler. 

A. Section 701(a)(2) is inapplicable because there is law for the Court to apply when 
reviewing the challenged action. 

The current trend is to adopt a narrow view of § 701(a)(2) that excludes agency action from 

judicial review only when “a court would have no meaningful standard against which to judge the 

agency’s exercise of discretion.” Weyerhaeuser, 139 S. Ct. at 370 (quoting Lincoln, 508 U.S. at 

191). Both the Supreme Court and the Fifth Circuit have explained that “the APA’s exception to 

judicial review is very narrow and applies only in . . . rare instances.” Ellison v. Connor, 153 F.3d 

247, 251 (5th Cir. 1998) (cleaned up) (citing Citizens to Preserve Overton Park Inc. v. Volpe, 401 

U.S. 402, 410 (1971); Suntex Dairy v. Block, 666 F.2d 158, 163–64 (5th Cir. 1982)).  

A meaningful standard to judge an agency’s actions can come from numerous differing 

sources. For example, the Supreme Court has held that Title VII’s pre-suit reconciliation 

requirement falls outside Heckler because Title VII’s requirement that the Equal Employment 

Opportunity Commission seek “to eliminate [the] alleged unlawful employment practice by 

informal methods of conference, conciliation, and persuasion” before suing an employer provided 

the courts “a manageable standard.” Mach Mining, LLC v. EEOC, 575 U.S. 480, 487–88 (2015) 

(quoting 42 U.S.C. § 2000e-5(b)). Or an “agency’s own regulations can provide the requisite ‘law 

to apply.’” Ellison, 153 F.3d at 251 (citing McAlpine v. United States, 112 F.3d 1429, 1434 (10th 

Cir. 1997); Ctr. for Auto Safety v. Dole, 828 F.2d 799, 803 (D.C. Cir. 1987)); see also ASSE Int’l, 

Inc. v. Kerry, 803 F.3d 1059, 1070–71 (9th Cir. 2015). Indeed “judicially manageable standards 

may be found in formal and informal policy statements” as well as regulations and statutes. 

Physicians for Social Responsibility v. Wheeler, 956 F.3d 634, 643 (D.C. Cir. 2020) (cleaned up). 

The relevant statutes and regulations in this case provide ample law for the Court to apply. 

As explained in Plaintiffs’ Motion for Preliminary Injunction, numerous provisions of the 
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Medicaid Title of the Social Security Act or CMS’s own regulations govern whether and for what 

reasons CMS may rescind, withdraw, or terminate a demonstration project or its extension—CMS 

simply failed to satisfy any of them. ECF No. 11 at 16–26. The Act does not provide that CMS 

may withdraw an extension based on alleged procedural errors in the application process, 42 

U.S.C. § 1315, and CMS’s regulations enumerate only two avenues for ending a demonstration 

project after it is approved. To “suspend or terminate a demonstration . . . any time before the date 

of expiration,” the Secretary must first “determine[] that the State has materially failed to comply 

with the terms of the demonstration project.” 42 C.F.R. § 431.420(d)(1). To “withdraw waivers,” 

the Secretary must first “find[] that the demonstration project is not likely to achieve the statutory 

purposes.” Id. § 431.420(d)(2). The Act defines these purposes; they are “to furnish (1) medical 

assistance on behalf of families with dependent children and of aged, blind, or disabled individuals, 

whose income and resources are insufficient to meet the costs of necessary medical services, and 

(2) rehabilitation and other services to help such families and individuals attain or retain capability 

for independence or self-care.” 42 U.S.C. § 1396-1. 

These instructions are at least as direct as those that courts found sufficient to take a 

decision outside the scope of § 701(a)(2). E.g., Gulf Restoration Network v. McCarthy, 783 F.3d 

227, 240–41 (5th Cir. 2015) (acknowledging that the factors under which the EPA must make a 

“necessity determination” were “general” but concluding that “general factors are still reviewable 

factors”); cf. Forrest Gen. Hosp. v. Azar, 926 F.3d 221, 232–33 (5th Cir. 2019) (reviewing the 

Secretary’s decision to reverse course on a demonstration project even though “[t]he Secretary 

may exercise discretion” on the question in the first instance). Applying these standards—whether 

CMS made a specific determination or a specific finding as required by regulation—is a traditional 

judicial task. 

CMS regulations further establish that “[t]he terms and conditions for the demonstration 

will detail any notice and appeal rights for the State for a termination, suspension or withdrawal 

of waivers.” 42 C.F.R. § 431.420(d)(3). The Special Terms and Conditions (“STCs”) of Texas’s 

Demonstration Project require that CMS “[d]etermine[] that continuing the waiver or expenditure 
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authorities would no longer be in the public interest or promote the objectives of title XIX and title 

XXI,” “promptly notify the state in writing of the determination and the reasons for the withdrawal, 

together with the effective date, and afford the state an opportunity to request a hearing to challenge 

CMS’ determination prior to the effective date” if CMS wishes to “withdraw waivers and/or 

expenditure authorities.” Grady Decl. Ex. C (ECF No. 29-1), at 6. CMS’s regulations also include 

detailed notice-and-comment procedures, 42 C.F.R. §§ 431.408, 431.416, and explain when CMS 

may grant an exemption from the normal process, id. § 431.416(g). Moreover, HHS regulations 

set forth specific notice-and-comment procedures that must be followed when healthcare policy 

decisions implicate reliance interests. 45 C.F.R. § 1.3(b)(2). 

These statutes and regulations provide specific requirements for agency action that are 

sufficient for the Court to assess the lawfulness of Acting Administrator Richter’s decision to 

rescind and withdraw Texas’s Demonstration Project extension. They are far more concrete and 

fixed than regimes that leave terms in an authority’s “sole discretion,” e.g., Wheeler, 956 F.3d at 

643, and even more so than garden-variety regulations that confer discretion through providing 

that an entity or officer “may” perform some act, Weyerhaeuser, 139 S. Ct. at 371. Those cases 

allowed for judicial review. Just so here. 

B. Rescission of a multi-billion-dollar demonstration project does not fit within any 
of the recognized categories of decisions committed to agency discretion. 

Defendants cannot avoid this conclusion by pointing to a historical treatment of 

§ 701(a)(2). The Supreme Court “ha[s] generally limited the exception to certain categories of 

administrative decisions that courts traditionally have regarded as committed to agency 

discretion.” Dep’t of Com. v. New York, 139 S. Ct. 2551, 2568 (2019) (quotation marks omitted). 

The Court has identified four such categories: (1) “a decision not to institute enforcement 

proceedings,” id. at 2568 (citing Heckler, 470 U.S. at 831–32); (2) “a decision by an intelligence 

agency to terminate an employee in the interest of the national security,” id. (citing Webster, 486 

U.S. at 600–01); (3) “a decision not to reconsider a final action” on the grounds of material error, 

Weyerhaeuser, 139 S. Ct. at 370 (citing ICC, 482 U.S. at 282); and (4) “the allocation of funds 
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from a lump-sum appropriation,” id. (citing Lincoln, 508 U.S. at 191). Though the Court has never 

formally held that this is list is exhaustive, lower courts have treated it as such. E.g., Union of 

Concerned Scientists v. Wheeler, 954 F.3d 11, 18 (1st Cir. 2020); M.B. v. Quarantillo, 301 F.3d 

109, 112 (3d Cir. 2002); Newman v. Apfel, 223 F.3d 937, 943 (9th Cir. 2000); Cap. Area 

Immigrant’s Rts. Coal. v. U.S. Dep’t of Just., 264 F. Supp. 2d 14, 22 (D.D.C. 2003) (mem. op.). 

The approval of a Medicaid plan—or demonstration project—is “not one of those areas 

traditionally committed to agency discretion.” Dep’t of Com., 139 S. Ct. at 2568. Since 1965, 

Medicaid has been the preeminent example of the growth of “cooperative federalism,” under 

which programs are “financed largely by the Federal Government,” but “administered by the 

States.” King v. Smith, 392 U.S. 309, 316 (1968). States “have developed intricate statutory and 

administrative regimes over the course of many decades to implement their objectives” through 

this system. Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 581 (2012) (plurality op.). 

CMS’s decision to approve or disapprove a state plan or waiver implicates billions of 

dollars, involves numerous complex questions relating to healthcare policy, and affects potentially 

millions of human lives. Such a decision has absolutely nothing to do with whether continuing to 

employ a potential spy has national security implications. Webster, 486 U.S. at 600–01. And it 

cannot be seen as a decision about whether to use scarce enforcement resources to “act against [a] 

technical violation of the statute [CMS] is charged with enforcing.” Heckler, 470 U.S. at 831–32. 

Enforcement actions are traditionally understood to include “[t]he act or process of compelling 

compliance with a law, mandate, command, decree, or agreement,” [E]nforcement, Black’s Law 

Dictionary 608 (9th ed. 2009), typically by means of “an administrative or judicial filing,” Bush v. 

United States, 989 F.2d 509, 513 (Temp. Emer. Ct. App. 1993). The approval of a waiver creates 

enforceable rights for the reasons that Texas has explained, but it does not create the type of 

compulsory remedy that is typically associated with an enforcement action. Cf. Planned 

Parenthood of Greater Tex. Family Planning & Preventative Health Servs., Inc. v. Kauffman, 981 

F.3d 347, 362 (5th Cir. 2020) (discussing potential enforcement mechanisms available under 

Medicaid). Nor can such an approval be deemed a decision to deny a motion for reconsideration 
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on the grounds of material error in a prior enforcement action or adjudication. See Weyerhaeuser, 

139 S. Ct. at 370. 

The only conceivable recognized § 701(a)(2) category into which CMS’s action could fit 

is the allocation of lump-sum appropriations as recognized in Lincoln, 508 U.S. at 192. But 

comparing the facts of this case to the facts of Lincoln show why this category does not fit either: 

there, the Supreme Court held that the Indian Health Service’s decision to discontinue funding the 

Indian Children’s Program was not subject to judicial review under the APA based on § 701(a)(2). 

Id. at 184. “Congress never authorized or appropriated moneys expressly for the Program . . . .” 

Id. at 187. “[T]he appropriations Acts for the relevant period do not so much as mention the 

Program, and both the Snyder Act and the Improvement Act likewise speak about Indian health 

only in general terms.” Id. at 193–94 (footnote omitted). The Program was “simply . . . an offering 

of the Service’s Albuquerque office.” Id. at 186. The Supreme Court explained that “a fundamental 

principle of appropriations law is that where ‘Congress merely appropriates lump-sum amounts 

without statutorily restricting what can be done with those funds, a clear inference arises that it 

does not intend to impose legally binding restrictions.’” Id. at 192 (quoting LTV Aerospace Corp., 

55 Comp. Gen. 307, 319 (1975)). However, the Supreme Court also explained that this category 

of agency action is limited because “Congress may always circumscribe agency discretion to 

allocate resources by putting restrictions in the operative statutes.” Id. at 193.  

When it comes to the Social Security Act, Medicaid funding to the States, and 

demonstration projects authorized under 42 U.S.C. § 1315, Congress has, by statute, expressly 

appropriated funds to be allocated to the States and specified in great detail how the funds are to 

be allocated. Title XIX of the Social Security Act established Medicaid. Section 1903 of the Act, 

42 U.S.C. § 1396b(a), expressly specifies the amount of appropriated funds that “the Secretary 

(except as otherwise provided in this section) shall pay to each State which has a plan approved 

under [Title XIX].” Title XIX also specifies the requirements for State participation in Medicaid, 

see, e.g., id. § 1396a, and expressly authorizes the waiver of some of those requirements for State 

demonstration projects like Texas’s Demonstration Project, id. § 1315. Congress did not simply 
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appropriate a lump sum to CMS that CMS decided at its discretion to use to fund Medicaid and 

State demonstration projects. Instead, in Title XIX, Congress expressly allocated funds for 

Medicaid and State demonstration projects and also circumscribed agency discretion as to how to 

allocate those funds. Thus, there is no basis to infer that Congress “d[id] not intend to impose 

legally binding restrictions,” and the allocation of the funds at issue in this case is not one that is 

“traditionally regarded as committed to agency discretion.” See Lincoln, 508 U.S. at 192. Because 

§ 1315 does not represent a “congressional commitment to the unfettered discretion of the 

Secretary,” Defendants’ purported rescission of a § 1315 waiver falls outside the scope of 

§ 701(a)(2). Beno v. Shalala, 30 F.3d 1057, 1067 (9th Cir. 1994) (distinguishing a program under 

42 U.S.C. § 1315(a) from the program in Lincoln and finding no “congressional commitment to 

the unfettered discretion of the Secretary”); C.K. v. Shalala, 883 F. Supp. 991, 1003 (D.N.J. 1995) 

(“I note that § 1315(a) does not trigger the type of concerns normally present when courts decline 

to review agency action.”), aff’d sub nom. C.K. v. N.J. Dep’t of Health & Hum. Servs., 81 F.3d 

171 (3d Cir. 1995). 

C. Courts have consistently held that the decision to authorize a demonstration 
project is reviewable. 

Plaintiffs are unaware of any case holding that the approval, disapproval, rescission, or 

withdrawal of a demonstration project is unreviewable pursuant to § 701(a)(2). To the contrary, 

courts that have considered whether demonstration projects authorized pursuant to 42 U.S.C. 

§ 1315 are subject to APA review have answered that question affirmatively. In Beno v. Shalala, 

the Ninth Circuit held that “[t]he district court . . . correctly found that § 1315(a) waivers are 

subject to APA review.” 30 F.3d at 1066–67. It held that “§ 1315(a) provides a meaningful 

standard by which to judge the Secretary’s waiver” and that “[t]he statute does not give the 

Secretary unlimited discretion.” Id. at 1067. “The limitations set forth in § 1315(a) . . . provide 

meaningful standards by which the Secretary’s decision can be judged.” Id. The Ninth Circuit 

noted that “[e]very court which has considered the issue has concluded that § 1315(a) waivers are 

subject to APA review,” listing those prior decisions in a footnote. Id. at 1067 & n.24. The District 
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Court for the District of Columbia recently cited Beno v. Shalala in reaching the same 

conclusion—twice. Stewart v. Azar, 313 F. Supp. 3d 237, 254–56 (D.D.C. 2018) (mem. op.); see 

also Philbrick v. Azar, 397 F. Supp. 3d 11, 21 (D.D.C. 2019) (mem. op.) (citing Stewart v. Azar 

and noting that “Defendants no longer press [the § 701(a)(2)] objection”), aff’d, No. 19-5293, 2020 

WL 262122 (D.C. Cir. May 20, 2020), cert. granted sub nom. Azar v. Gresham, 141 S. Ct. 890 

(2020).  

“Were it otherwise,” courts have noted, “the Secretary could singlehandedly rewrite the 

Medicaid Act.” Stewart, 313 F. Supp. 3d at 255. For example, the Secretary could “approve[] a 

demonstration project targeting the blind. He could then waive Section 1396a’s requirement that 

a state (or all states) cover blind people.” Id. But such a conclusion would be inconsistent with the 

statute’s limitations including, for example, that the demonstration project is “likely to assist in 

promoting” the purposes of Medicaid. 42 U.S.C. § 1315(a). Because approval of a demonstration 

project cannot be unreviewable under § 701(a)(2), neither is its rescission. See Regents, 140 S. Ct. 

at 1905–07 (“Because the DACA program is more than a non-enforcement policy, its rescission is 

subject to review under the APA.”). 

CONCLUSION 

The Court can judicially review Acting Administrator Richter’s April 16 letter. It should 

do so, and, for the reasons set forth in Plaintiffs’ motion briefing, the purported rescission and 

withdrawal of the January 15 extension of Texas’s Demonstration Project should be enjoined and 

ultimately held unlawful and set aside. 
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