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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 

 

THE STATE OF TEXAS; TEXAS   § 

HEALTH AND HUMAN SERVICES §   

COMMISSION    § 

    Plaintiffs,  § 

      § 

v. §  CIVIL ACTION NO. 6:21-CV-191 

§ 

CHIQUITA BROOKS-LASURE, in   §  

her official capacity as   § 

Administrator of the Centers   §  

for Medicare & Medicaid Services, § 

et al.      §   

   Defendants.  §  

 

 

DEFENDANTS’ SUPPLEMENTAL BRIEF 
 
 
 Through its Order of July 29, 2021, ECF No. 28, the Court requested that the parties 

address the application of Heckler v. Chaney, 470 U.S. 821 (1985) and its progeny to this case. 

Defendants submit that the substance of their “action” with regard to Plaintiffs’ underlying 

request to extend the present demonstration project (“THTQIP”) was a determination not to 

exercise agency discretion, and that the Centers for Medicare & Medicaid Services’ (“CMS”) 

inaction under 42 U.S.C. § 1315(a) is unreviewable. See Defs.’ Opp. to Pls.’ Mot. for Prelim. Inj. 

and Mot. to Dismiss (“Opp.”), ECF No. 23 at 15-18, 20-21; Defs.’ Surreply in Support of Opp. 

to Prelim. Inj. (“Surreply”), ECF No. 37 at 4, 9-10. 

 As Plaintiffs indicate in their Supplemental Brief, ECF No. 36 at 9-10, several courts 

have considered the question of 5 U.S.C. § 701(a)(2) unreviewability in the context of 42 U.S.C. 

§ 1315(a) demonstration project approvals and determined that courts can review the Secretary 

of Health and Human Services’ approval of such projects. See, e.g., Beno v. Shalala, 30 F.3d 
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1057 (9th Cir. 1994); Stewart v. Azar, 313 F. Supp. 3d 237, 254–56 (D.D.C. 2018); C.K. v. Shalala, 

883 F. Supp. 991, 1003 (D.N.J. 1995). However, as Plaintiffs note, each one of these cases 

concerns an affirmative exercise of § 1315(a) discretion by the Secretary to approve a project. 

See, e.g., id. A failure to exercise, or decision not to exercise, that approval discretion by, for 

example, declining to approve or otherwise act on an application for a demonstration project or 

extension, is materially different and unreviewable.  

In this case, the agency action allegedly taken by the April 16 Letter, Defs.’ Ex. 2, ECF 

No. 23-2, was no action at all but merely a notice and acknowledgement that CMS’s purported 

prior action under § 1315(a) in the January 15 Letter, Defs.’ Ex. 1, ECF No, 23-1, was in excess 

of agency authority and void ab initio. Opp. at 20-21; Surreply at 4.  In the alternative, the April 

16 Letter was an exercise of CMS’s inherent authority to reconsider, through which it 

determined that the January Letter was in excess of agency authority and void ab initio. Opp. at 

21–23; Surreply at 11. Under either alternative, the eventual “action” of CMS on Texas’s request 

for extension of its § 1315 demonstration project was no action—neither a decision to approve 

nor deny. For the reasons explained in Defendants’ papers, CMS has not taken any lawfully 

effective action to approve (or deny) Texas’s request for extension of THTQIP, and therefore has 

not exercised its authority. 

Even if a CMS decision to approve a § 1315(a) demonstration project or to approve the 

extension of such a project would be reviewable, which Defendants do not concede, the same 

cannot be said for a decision not to exercise that authority. Contrary to some of the statements 

made in Plaintiffs’ prior submissions, Mot. for Prelim Inj., ECF No. 11 at 14 (“CMS may 

exercise the power to approve or disapprove an extension of a demonstration project only to the 

extent the choice is “likely to assist in promoting the objectives” of the Medicaid program” 
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(emphasis added)), § 1315(a) by its plain language imposes no conditions whatsoever on the 

Secretary’s authority to deny a demonstration project or extension request or to simply take no 

action. See 42 U.S.C. § 1315(a). The statute is in fact entirely silent as to any circumstances 

under which the Secretary or his delegee “must” or “should” approve a demonstration or 

extension and speaks only to when he “may” do so.  See id. Indeed, elsewhere in their papers 

Plaintiffs appear to acknowledge this distinction. Reply in Supp. of Prelim. Inj., ECF No. 29 at 

19 (“CMS may have discretion to allow a demonstration project to expire.”). There is also no 

implication in the larger context of the Social Security Act that CMS must or should approve 

demonstration projects, because in the absence of such a project the state will instead simply be 

subject to the normal Medicaid program rules. Cf. 42 U.S.C. § 1315(a)(1). Thus, insofar as it 

concerns inaction on the part of CMS in relation to Texas’s application to extend its 

demonstration project under § 1315(a), the Court has “no meaningful standard against which to 

judge the agency’s exercise of discretion.” Heckler v. Chaney, 470 U.S. 821, 830 (1985).  

The present action is therefore unlike the § 1315(a) approval cases described by Plaintiffs 

in their Supplemental Brief and is instead on all fours with the Third Circuit’s decision in Calle-

Vujiles v. Ashcroft, 320 F.3d 472 (3rd Cir. 2003), and other cases interpreting the same 

Immigration and Naturalization Service (“INS”) regulation, including in this Circuit. See also, 

e.g., Hernandez-Castillo v. Sessions, 875 F.3d 199, 206-07 (5th Cir. 2017) (collecting cases); 

Ekimian v. INS, 303 F.3d 1153, 1154 (9th Cir. 2002); Luis v. INS, 196 F.3d 36, 40 (1st Cir. 

1999); Anin v. Reno, 188 F.3d 1273, 1279 (11th Cir. 1999). The Calle-Vujiles court found, 

relying on Heckler, that a regulation empowering the Board of Immigration Appeals (“BIA”) to 

reopen or reconsider cases sua sponte under exceptional circumstances did not require the BIA to 

do so even when a prima facie case of exceptional circumstances was made. Id. at 474-75. 
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Consequently, a decision not to exercise that authority was committed to agency discretion and 

was unreviewable. Id. (“Because the BIA retains unfettered discretion to decline to sua sponte 

reopen or reconsider a deportation proceeding, this court is without jurisdiction to review a 

decision declining.”). Although the regulation challenged in those cases explicitly states that the 

BIA may deny these applications, while § 1315(a) provides that authority by implication,1 the 

import of the two sections is the same. “No language in the provision requires the BIA to reopen 

a deportation proceeding under any set of particular circumstances. Instead, the provision merely 

provides the BIA the discretion to reopen immigration proceedings as it sees fit . . . . In short, the 

provision gives the BIA unreviewable discretion to dismiss [petitioner’s] claim.” Anin, 188 F.3d 

at 1279 (emphasis added). The same is true for inaction or denials of demonstration projects or 

extensions under § 1315(a). The Secretary has authority to approve projects and extensions, and 

if he chooses to do so, those approvals are subject to various statutory and regulatory provisions. 

42 U.S.C. § 1315(a)(1) (“[T]he Secretary may waive compliance with any of the requirements of 

[certain statutory sections] to the extent and for the period he finds necessary.” (emphasis 

added)). However, the Secretary has no obligation to approve a demonstration project or 

extension and therefore his decision not to exercise that approval discretion is unreviewable. See 

Enriquez-Alvarado v. Ashcroft, 371 F.3d 246, 249 (5th Cir. 2004) (“The permissive ‘may,’ 

indicates that reopening the [BIA] case is not mandatory, but rather within the discretion of the 

IJ…[and] implies that the IJ is under no obligation to reopen…[The regulation] thus suggests 

that a reviewing court has no legal standard against which to judge the IJ’s decision not to invoke 

                                              
1 Plaintiffs do not appear to contend, nor could they on the basis of plain statutory language, that 
CMS has any obligation to approve requests for § 1315(a) demonstration projects or project 

extensions in the first instance. 
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its sua sponte authority.”)2 

 Because the January 15 purported approval of Texas’s demonstration project extension 

request is void by operation of law, as explained in Defendants’ previous filings, CMS has taken 

no action on Texas’s extension request at this point and that inaction is committed to agency 

discretion and unreviewable.  

 

 
Dated:  August 13, 2021     Respectfully Submitted, 
 

BRIAN M. BOYNTON 

Acting Assistant Attorney General 
 

NICHOLAS J. GANJEI 
Acting United States Attorney 

 
MICHELLE BENNETT 
Assistant Branch Director 

 

/s/ Keri L. Berman    
KERI L. BERMAN 
Trial Attorney 
United States Department of Justice 

Civil Division  
1100 L Street NW, Rm. 11206 
Washington, DC 20005 
Tel: (202) 305-7538 

Email: Keri.L.Berman@usdoj.gov 
 

Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing document was served on all counsel of record by 

operation of the court’s electronic filing system and can be accessed through that system.  
 
 
Dated:  August 13, 2021 

        /s/   Keri L. Berman                   
       KERI L. BERMAN 

Trial Attorney 
United States Department of Justice 

Civil Division  
1100 L Street NW, Rm. 11206 
Washington, DC 20005 
Tel: (202) 305-7538 

Email: Keri.L.Berman@usdoj.gov 
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