
 

August 27, 2021 
 

VIA ECF 
 
Lyle W. Cayce, Clerk 
United States Court of Appeals for the Fifth Circuit 
Office Of the Clerk 
F. Edward Hebert Building 
600 S. Maestri Place 
New Orleans, LA 70130-3408 
 
Re: Whole Woman’s Health v. Jackson, No. 21-50792 
 
Dear Mr. Cayce: 
 

Early this morning, Defendants-Appellants in this matter 
filed an emergency motion to stay the district-court proceedings and 
vacate a preliminary-injunction hearing pending appeal. They also 
sought an administrative stay pending resolution of the motion to 
stay. Defendants-Appellants have requested an order on the stay 
motion by 5:00 today. Plaintiffs-Appellees plan to file an opposition 
to the motion to stay and to the administrative stay later today. 

 
Plaintiffs-Appellees write to respectfully request that this 

Court refrain from resolving the stay motion or entering an 
administrative stay before Appellees can file an opposition. The 
pending motion to stay district court proceedings—and by extension 
the motion for an administrative stay—in this Court are frivolous 
and intended solely for the purpose of delay.  
 

Although Plaintiffs-Appellants will provide more detail in 
their forthcoming opposition, they briefly state as follows: 

 
Background 

 
Defendants-Appellants appeal from an interlocutory order 

issued on August 25, 2021, that denies the jurisdictional arguments 
raised in four motions to dismiss filed on behalf of eight defendants. 
See State Agency Defs.’ Rule 12(b)(1) Mot. to Dismiss, D. Ct. ECF No. 
48; Def. Judge Jackson’s Rule 12(b)(1) Mot. to Dismiss, D. Ct. ECF 
No. 49; Def. Mark Lee Dickson’s Mot. to Dismiss for Lack of Subject 
Matter Jurisdiction, D. Ct. ECF No. 50; Def. Penny Clarkston’s Mot. 
to Dismiss for Lack of Jurisdiction, D. Ct. ECF No. 51.  
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Six of those defendants are state officials who have asserted baseless claims to sovereign 
immunity and argued that Plaintiffs lack standing to bring their claims. One defendant, a 
county clerk, argued that Plaintiffs lack standing and also “adopt[ed] the [sovereign immunity] 
arguments of her co-Defendants without further elaboration.” Order, D. Ct. ECF No. 82, at 33 
n.19. An eighth defendant, who is a private citizen, argued that the Plaintiffs lack standing to 
bring their claims against him because the evidence before the district court fails to establish 
that he has credibly threatened to injure Plaintiffs. 

 
The district court correctly disposed of these claims in its order denying the motions to 

dismiss. See Order, D. Ct. ECF No. 82. Defendants-Appellants filed a notice of appeal roughly 
five hours after the district court’s order. 

 
Plaintiffs’ preliminary-injunction motion is fully briefed, with an evidentiary hearing 

requested by Defendants-Appellants set for August 30 so that the district court may consider 
whether to block the challenged Texas law, which has an effective date of September 1, 2021. 
Through extensive and unrebutted evidence, Plaintiffs have demonstrated in the district court 
that the challenged law will immediately cause a severe deprivation of federal constitutional 
rights, threaten the health and livelihood of pregnant Texans and their families, and threaten 
Plaintiffs with ruinous liability, staff layoffs, and closure of their businesses. Any delay in the 
district-court proceedings will result in widespread and irreparable harm. 

 
Despite requesting an evidentiary hearing on the preliminary injunction and 

subpoenaing seventeen different witnesses, Defendants asked the district court at 11:00 am 
yesterday (with only three more business days remaining before the challenged law would take 
effect) to stay all district-court proceedings and vacate its preliminary-injunction hearing. See 
Defs.’ Opposed Mot. to Stay Proceedings and Vacate Prelim. Inj. Hr’g, D. Ct. ECF No. 84. 
Plaintiffs subsequently asked the district court to certify that the Defendants’ pending appeal 
is frivolous and dilatory. The district court has not yet had an opportunity to rule on Defendants’ 
motion for relief, which is identical to the relief they now seek in this Court. 
 

Reasons the Administrative Stay Should Be Denied 
 

1. One of Defendants-Appellants, Mark Lee Dickson, is a private individual who 
moved to dismiss claims against him only on the ground that Plaintiffs purportedly lack 
standing. See Def. Mark Lee Dickson’s Mot. to Dismiss, D. Ct. ECF No. 50. There is no 
injunction or final judgment currently entered against Dickson, and he has not asked the 
district court to certify for appeal its order denying his motion to dismiss. See 28 U.S.C. § 
1292(a). Moreover, Dickson has never claimed to be entitled to immunity of any form (nor 
could he), and the district court order denying his motion to dismiss therefore did not resolve 
any claim of sovereign or other immunity with respect to him. Order, D. Ct. ECF No. 82.  

 
Accordingly, the district court order of which Dickson complains is not appealable as to 

him, either under the final-judgment rule, 28 U.S.C. § 1291; as an injunction, id. § 1292(a); or 
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under the collateral-order doctrine, see, e.g., Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 
541, 546 (1949); see also Catlin v. United States, 324 U.S. 229, 236 (1945) (explaining the 
normal rule that “denial of a motion to dismiss, even when the motion is based upon 
jurisdictional grounds, is not immediately reviewable”). 

 
And Dickson cannot rely on other Appellees’ baseless claims to sovereign immunity as 

a basis for his appeal on standing grounds that are entirely distinct from the immunity issues. 
See Swint v. Chambers Cnty. Comm’n, 514 U.S. 35, 51 (1995) (rejecting “‘pendant party’ 
appellate jurisdiction”). As Dickson previously told this Court, Plaintiffs have “alleg[ed] a 
‘credible threat’ that . . .  Dickson will sue them” when the challenged law takes effect and that 
his actions will impose constitutional and other harms on them. Pet. for Writ of Mandamus, at 
7 n.6, In re Clarkston, No. 21-50708 (5th Cir. Aug. 7, 2021) (claiming that Plaintiffs’ claims 
“will strip Mr. Dickson...of [his] state-law right to sue abortion providers and their enablers”). 
Dickson’s motion to dismiss instead focused on the sufficiency of evidence to support that 
assertion. It did not suggest he enjoyed sovereign immunity or that his standing arguments 
hinged on the existence or absence of sovereign immunity for any other defendants. The Fifth 
Circuit thus lacks jurisdiction to consider Dickson’s appeal from the denial of his motion to 
dismiss.  

 
But even if this Court had jurisdiction over the appeal as to Dickson, it still would not 

justify a stay of the district-court proceedings as to him. See Wright & Miller, Interlocutory 
Injunction Appeals—Trial Court Action Pending Appeal, 16 Fed. Prac. & Proc. Juris. § 3921.2 
(3d ed. 2008); see also, e.g., Alice L. v. Dusek, 492 F.3d 563, 564–65 (5th Cir. 2007) (“[W]here 
an appeal is allowed from an interlocutory order, the district court may still proceed with 
matters not involved in the appeal.”); La. State Conf. of NAACP v. Louisiana, 495 F. Supp. 3d 
400, 416–20 (M.D. La. 2020) (certifying order for interlocutory appeal under 28 U.S.C. 
§ 1292(b) but denying motion to stay district court proceedings). Although Dickson argues that 
the other Defendants will be prejudiced by a preliminary injunction against him, that rationale 
also does not warrant a stay. The Government Defendants will be free to argue later in the case 
as to the facts and law that apply to them. 

 
Defendant Dickson has already filed a baseless petition for writ of mandamus in this 

Court once, see generally Pet. for Writ of Mandamus, In re Clarkston, No. 21-50708, which 
had the effect of delaying district-court proceedings. The Court denied that petition, and it 
should likewise deny his frivolous motion to stay here.  

 
2. The remaining seven defendants each brought baseless sovereign immunity 

arguments in the district court and argued that Plaintiffs lacked standing to bring their federal 
constitutional claims against them. These defendants include (1) Penny Clarkston, a county 
court clerk; (2) Judge Austin Reeve Jackson, a Texas district court judge, and (3) several Texas 
state agency officials, all of whom have a clear connection to, and authority to compel Plaintiffs’ 
compliance with, the challenged law in this case.  
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The district court rejected defendants’ arguments by conducting the “straightforward 
inquiry” of Ex parte Young, which provides an exception to sovereign immunity. Green Valley 
Special Util. Dist. v. City of Schertz, 969 F.3d 460, 471 (5th Cir. 2020) (en banc). That 
“straightforward inquiry” asks whether the complaint names state officials in their official 
capacity, alleges an ongoing violation of federal law, and seeks prospective relief.  Green Valley, 
969 F.3d at 471.  “On its face,” a claim for relief satisfies Ex parte Young where it “requests 
relief prospectively requiring [state officials] to refrain from taking future actions to enforce” 
an allegedly unlawful state law.  Id. at 472.  Here, Plaintiffs have sued state officials (and a 
county official who claims to perform a state function) in their official capacity; Plaintiffs allege 
that those officials’ performance of the duties of their offices violates Plaintiffs’ and Plaintiffs’ 
patients’ federal constitutional rights; and Plaintiffs seek solely prospective injunctive and 
declaratory relief barring officials from taking future actions to enforce the unconstitutional 
law. There is no credible argument that Plaintiffs’ claims fail to satisfy Ex parte Young’s 
exception to sovereign immunity. 

 
3. Under these circumstances, Defendants-Appellants cannot plausibly be entitled 

to seek and obtain emergency relief to stay all district-court proceedings, including with respect 
to a motion for preliminary-injunction that is fully briefed and easily resolved on the filings 
already in the record, where the challenged law is set to take effect in mere days. The only thing 
that remains before the district court can issue a preliminary-injunction decision is the filing 
of Plaintiffs’ reply in support of class certification, and a preliminary-injunction evidentiary 
hearing that—despite the absence of any material dispute of fact—has been set only because 
Defendants-Appellants insisted on subpoenaing seventeen witnesses and having witnesses 
present live testimony. 

 
For the foregoing reasons, Plaintiffs-Appellees ask this Court to refrain from resolving 

the motion for an administrative stay until they are able to file their opposition. 
 

Sincerely, 
/s/ Marc Hearron 
Marc Hearron 
 
Counsel for Plaintiffs-Appellees 
 
cc:  All Counsel of Record 
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