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This reply will address the arguments in docket entry No. 57, which attempt to 

establish jurisdiction over the claims asserted against Mark Lee Dickson. The plain-

tiffs’ arguments in docket entry No. 62 will be addressed in Ms. Clarkston’s reply 

brief.  

I. The Plaintiffs Lack Standing To Sue Mr. Dickson Over 
Section 3 (Claims 1–5) 

The plaintiffs cannot sue Mr. Dickson over section 3 because: (1) Mr. Dickson 

has no intention of suing the plaintiffs under Senate Bill 8 and has not threatened to 

do so; and (2) The plaintiffs have failed to plead facts showing how an injunction 

against Mr. Dickson will “redress” their alleged injuries. The plaintiffs bear the burden 

of pleading and proving facts that establish standing to sue Mr. Dickson, and nothing 

in their brief overcomes either of these insurmountable jurisdictional obstacles.  

A. The Plaintiffs Have Not Established An Injury In Fact Traceable 
To Mr. Dickson Because Mr. Dickson Has Not Threatened To Sue 
The Plaintiffs And Has No Intention Of Doing So 

If Mr. Dickson had threatened to sue the plaintiffs under Senate Bill 8, or if he 

had announced that he would sue them if they violate the statute, then the plaintiffs 

would indisputably have an injury in fact traceable to Mr. Dickson. The threat that 

one will be sued if one chooses to defy Senate Bill 8 qualifies as “injury,” and that 

threat is “fairly traceable” to any person who is threatening enforcement action. That 

remains the case regardless of whether one actually intends to violate Senate Bill 8 in 

response to these threats. The mere chilling effect is enough to inflict injury, regard-

less of whether those chilling effects cause the plaintiffs to change their behavior.1  

The problem for the plaintiffs is that Mr. Dickson is not threatening to sue them 

under Senate Bill 8 and has no intention of doing so, because Mr. Dickson believes 

 
1. See Virginia v. American Booksellers Ass’n, Inc., 484 U.S. 383, 393 (1988) (the 

mere “danger . . . of self-censorship” (emphasis added) will suffice to confer Ar-
ticle III standing). 
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that the plaintiffs have sufficient incentives to comply with the statute regardless of 

what he does. See Supplemental Declaration of Mark Lee Dickson at ¶¶ 6–10, 15 

(attached as Exhibit 1). That means the plaintiffs cannot show a “credible threat of 

prosecution” from Mr. Dickson. See Susan B. Anthony List v. Driehaus, 573 U.S. 149, 

160 (2014). They have injury in fact, to be sure, because they will be sued if they 

perform or assist abortions in violation of Senate Bill 8—and they have injury regard-

less of whether they choose to defy the statute and expose themselves to litigation or 

comply with the statute in response to the possibility of lawsuits. But that injury comes 

from the legislature that enacted the statute, and not from Mr. Dickson.  

The plaintiffs insist that they have established a “credible threat” that Mr. Dickson 

will sue them, despite Mr. Dickson’s renunciation of any intent to do so. The plaintiffs 

complain that Mr. Dickson’s disclaimer “is wholly contingent on whether the Provid-

ers actually comply with the Texas Heartbeat Act.” Pls.’ Br., ECF No. 57, at 7. No, it 

isn’t. Mr. Dickson has never threatened to sue the plaintiffs if they violate Senate Bill 

8,2 and he has no intention of suing the plaintiffs even if they unexpectedly violate the 

statute. See Supplemental Declaration of Mark Lee Dickson at ¶¶ 6, 11–15 (attached 

as Exhibit 1). In the unlikely event that plaintiffs refuse to comply with Senate Bill 8 

after it takes effect, Mr. Dickson will consider suing “only the individuals and entities 

that cannot plausibly assert an ‘undue burden’ defense under section 171.209,” and 

he will not consider suing the plaintiff abortion providers or the plaintiff abortion 

funds under section 171.208 until a court opines that he can do so without encoun-

tering an obstacle from section 171.209’s “undue burden” defense. See id. at ¶¶ 11–

13. Mr. Dickson also knows that there are other individuals who will sue the abortion-

fund and abortion-provider plaintiffs if they defy the statute, and he has renounced 

 
2. See Declaration of Mark Lee Dickson, ECF No. 50-1 at ¶ 6 (“I have never threat-

ened to sue any of the plaintiffs under the private civil-enforcement lawsuits de-
scribed in Senate Bill 8, either publicly or privately”).  
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any interest in “piling on” with a redundant lawsuit. See id. at ¶ 15. So the plaintiffs 

have no evidence of a “credible threat” that Mr. Dickson will sue them—even if one 

assumes that the plaintiffs will defy the statute and expose themselves to lawsuits.  

Mr. Dickson is not arguing that a plaintiff must violate (or intend to violate) a 

statute before seeking pre-enforcement relief. The law is abundantly clear that a liti-

gant is not required to expose himself to penalties before seeking relief to prevent the 

enforcement of a statute,3 and the mere chilling effect imposed by the threat of en-

forcement is enough to establish Article III injury. But a litigant still must show that 

the threat of enforcement is “fairly traceable” to the person that he has sued. This 

requirement is almost always satisfied when a litigant sues a government official 

charged with enforcing the disputed law,4 because it is the government official’s duty 

to enforce the law if the plaintiff violates it. But matters are different when a litigant 

sues a private citizen who is authorized (but not required) to bring lawsuits against 

those who violate a statute. In these situations, enforcement (or threatened enforce-

ment) by the defendant cannot be presumed—and the plaintiffs must produce evi-

dence that the defendant will sue them if they violate the statute, or that the defendant 

is threatening to sue in a manner that deters the exercise of constitutional rights. 

The plaintiffs have no evidence that Mr. Dickson will sue them if they violate 

Senate Bill 8, and they have no evidence that Mr. Dickson has threatened to bring 

such lawsuits. Mr. Dickson’s efforts to enact local ordinances that subject abortion 

 
3. See, e.g., Steffel v. Thompson, 415 U.S. 452, 459 (1974) (“[I]t is not necessary that 

petitioner first expose himself to actual arrest or prosecution to be entitled to 
challenge a statute that he claims deters the exercise of his constitutional rights.”). 

4. Unless, of course, the government official explicitly disavows an intent to prose-
cute or enforce. See Commodity Trend Service, Inc. v. Commodity Futures Trading 
Comm’n, 149 F.3d 679, 687 (7th Cir. 1998) (“The Supreme Court has in-
structed us that a threat of prosecution is credible when a plaintiff’s intended 
conduct runs afoul of a criminal statute and the Government fails to indicate af-
firmatively that it will not enforce the statute.” (citing Virginia v. American 
Booksellers Ass’n, Inc., 484 U.S. 383, 393 (1988)).  
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providers and their enablers to private civil-enforcement lawsuit is not evidence that 

Mr. Dickson intends to become a plaintiff in a Senate Bill 8 enforcement action. See 

Pls.’ Br., ECF No. 57, at 3. And Mr. Dickson’s threats to sue Planned Parenthood 

under the Lubbock abortion ordinance is not evidence of an intent to sue under Sen-

ate Bill 8. See id. Finally, Mr. Dickson’s public support for Senate Bill 8 and his efforts 

to encourage others to bring civil-enforcement lawsuits is constitutionally protected 

speech, and it does not in any way indicate that Mr. Dickson himself intends to sue 

the plaintiffs. See id. at 4. In all events, Mr. Dickson’s unrebutted declarations prevent 

the Court from drawing any such implications from his conduct. 

B. The Plaintiffs Have Failed To Plead Facts Showing That An 
Injunction Against Mr. Dickson Will “Redress” Their Alleged 
Injuries 

An injunction that prevents Mr. Dickson from suing the plaintiffs will not redress 

any Article III injury that the plaintiffs have alleged, because it is undisputed that the 

plaintiffs will face lawsuits from other individuals if they violate Senate Bill 8. See Dec-

laration of Mark Lee Dickson, ECF No. 50-1 at ¶ 8; Declaration of John Seago, ECF 

No. 50-2 at ¶¶ 5–6. The plaintiffs do not contest the fact that others will sue them if 

Mr. Dickson is enjoined. But they try to establish redressability by claiming that an 

injunction against Mr. Dickson will reduce their litigation costs at the margin by elim-

inating any possibility of lawsuits from Mr. Dickson—even as they deal with numer-

ous enforcement lawsuits filed by other individuals. See Pls.’ Br., ECF No. 57 at 10.  

There are two problems with the plaintiffs’ argument. First, Mr. Dickson has dis-

claimed any interest in “piling on” with a “me-too lawsuit” if others are willing to sue 

the plaintiffs—and it is undisputed that there are numerous other individuals who 

will sue the plaintiffs if they defy Senate Bill 8. See Supplemental Declaration of Mark 

Lee Dickson at ¶ 15 (attached as Exhibit 1). So the plaintiffs will not reduce their 

litigation costs by any amount if Mr. Dickson is enjoined. Second, the plaintiffs did 

Case 1:21-cv-00616-RP   Document 64   Filed 08/13/21   Page 8 of 17



reply brief in support of  
motion to dismiss for lack of subject-matter jurisdiction  Page 5 of 13 

not plead facts concerning this theory of redressability in their complaint, and that 

requires dismissal even if this Court thinks they have offered a plausible argument for 

redressability. The Supreme Court has held more times than we can count that com-

plaints must allege facts to establish each element of Article III standing—and com-

plaints that fail to allege these facts must be dismissed. See, e.g., Spokeo, Inc. v. Robins, 

136 S. Ct. 1540, 1547 (2016) (“Where, as here, a case is at the pleading stage, the 

plaintiff must “clearly . . . allege facts demonstrating” each element [of Article III 

standing].”); Clapper v. Amnesty Int’l USA, 568 U.S. 398, 414 n.5 (2013) (“[P]lain-

tiffs bear the burden of pleading and proving concrete facts showing that the defend-

ant’s actual action has caused the substantial risk of harm.”); Whitmore v. Arkansas, 

495 U.S. 149, 155–56 (1990) (“The litigant must clearly and specifically set forth 

facts sufficient to satisfy these Art. III standing requirements. A federal court is pow-

erless to create its own jurisdiction by embellishing otherwise deficient allegations of 

standing.”); Warth v. Seldin, 42 U.S. 490, 518 (1975) (“It is the responsibility of the 

complainant clearly to allege facts demonstrating that he is a proper party to invoke 

judicial resolution of the dispute and the exercise of the court’s remedial powers.”). 

Litigants in abortion cases are not an exception to this rule. The factual allegations 

surrounding the plaintiffs’ theory of redressability are nowhere to be found in the 

complaint, so the Court must dismiss the claims against Mr. Dickson and require the 

plaintiffs to re-plead with the factual allegations needed to show Article III standing.  

The plaintiffs also suggest that a declaratory judgment against Mr. Dickson will 

deter others from suing the plaintiffs and persuade other courts to find the statute 

unconstitutional. See Pls.’ Br., ECF No. 57 at 11. But a judgment from this Court has 

no binding effect on other courts, and it has no binding effect on nonparties to this 

proceeding. See Camreta v. Greene, 563 U.S. 692, 709 n.7 (2011) (“A decision of a 

federal district court judge is not binding precedent in either a different judicial dis-

trict, the same judicial district, or even upon the same judge in a different case.”); 
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Hansberry v. Lee, 311 U.S. 32, 40 (1940) (“[O]ne is not bound by a judgment in 

personam in a litigation in which he is not designated as a party or to which he has 

not been made a party by service of process.”). So there is nothing that relief against 

Mr. Dickson can do to prevent other litigants from suing the plaintiffs, or prevent 

state-court judges from enforcing Senate Bill 8 in those lawsuits.  

The plaintiffs recognize this, so they appeal to the idea that the “persuasive force” 

of the Court’s opinion might cause prospective litigants to drop their plans for an 

enforcement lawsuit or cause state-court judges to change their minds about the stat-

ute’s constitutionality. See Pls.’ Br., ECF No. 57 at 11. But that argument proves too 

much; if the mere persuasive force of a non-binding judicial opinion were enough to 

“redress” a plaintiff ’s injuries, then advisory opinions would meet the criteria for Ar-

ticle III standing. And the Supreme Court has never allowed a litigant to establish 

redressability by arguing that judicial relief might change the behavior of individuals 

who are not legally bound by the court’s judgment. The passage that the plaintiffs 

quote from Steffel v. Thompson, 415 U.S. 452, 470 (1974), is taken out of context; 

the Court was discussing how a declaratory judgment might be “valuable” to a plain-

tiff without ever suggesting that these benefits would satisfy the redressability com-

ponent of Article III standing. See id. at 469–70; id. at 469 (“[A] favorable declaratory 

judgment may nevertheless be valuable to the plaintiff though it cannot make even an 

unconstitutional statute disappear.”). The passage they quote from Roe v. Wade, 410 

U.S. 113 (1973), likewise has nothing to with Article III standing; it merely explained 

why the Court declined to issue an injunction in that case. See id. at 166. And the 

passage from Franklin v. Massachusetts, 505 U.S. 788 (1992), appears in a plurality 

opinion, which the plaintiffs misrepresent as a majority opinion of the Court. See id. 

at 802–03 (plurality opinion).  
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II. The Plaintiffs Lack Standing To Sue Mr. Dickson Over 
Section 4 (Claims 6–7) 

The plaintiffs’ claims against Mr. Dickson over section 4 are premature. It is un-

disputed that Mr. Dickson has never attained “prevailing party” status in any lawsuit 

that seeks to prevent the enforcement of any Texas abortion law,5 so he is incapable 

of suing the plaintiffs under section 4. Mr. Dickson has also stated that he has no 

intention of suing the plaintiffs at the conclusion of this litigation because he expects 

to recover his fees under 42 U.S.C. § 1988(b).6 

The plaintiffs say that Mr. Dickson’s “present intent not to seek fees under S.B. 8 

is contingent on the availability of fees under Section 1988,” but that is false. Mr. 

Dickson has no intention of pursuing fees under section 4 at this time—even if he 

fails to recover fees under section 1988(b)—because he has not considered the matter 

and has not discussed it with his attorneys, and he has not formed any intention one 

way or the other. See Supplemental Declaration of Mark Lee Dickson at ¶ 16 (at-

tached as Exhibit 1). The plaintiffs cannot sue a private litigant for a declaratory judg-

ment or an anti-suit injunction when he made no threat to sue them under the dis-

puted statutory provision and when he denies any present-day intention to do so—

and that is especially true when the defendant is not even capable of suing the plaintiffs 

because he has never attained “prevailing party” status in any abortion-related lawsuit. 

See Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 U.S. 270, 273 (1941) 

(“[T]he question in each case is whether the facts alleged, under all the circumstances, 

show that there is a substantial controversy, between parties having adverse legal in-

terests, of sufficient immediacy and reality to warrant the issuance of a declaratory 

judgment.”); International Longshoremen’s and Warehousemen’s Union, Local 37 v. 

Boyd, 347 U.S. 222, 224 (1954) (a declaratory-judgment action may not be used “to 

 
5. See Declaration of Mark Lee Dickson, ECF No. 50-1 at ¶ 11. 
6. See id. at ¶ 9. 
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obtain a court’s assurance that a statute does not govern hypothetical situations that 

may or may not make the challenged statute applicable.”); id. (“Determination of the 

scope and constitutionality of legislation in advance of its immediate adverse effect in 

the context of a concrete case involves too remote and abstract an inquiry for the 

proper exercise of the judicial function.”). The court should dismiss this claim and 

invite the plaintiffs to seek relief against Mr. Dickson if and when he prevails in this 

litigation and fails to recover his fees under 42 U.S.C. § 1988(b).  

III. The Plaintiffs’ Arguments Concerning The Meaning Of 42 
U.S.C. § 1983 Should Not Be Resolved On A Rule 12(b)(1) 
Motion 

The plaintiffs spend a great deal of their brief discussing whether Mr. Dickson can 

be sued for acting “under color of” state law. See Pls.’ Br., ECF No. 57 at 13–17. But 

those issues go the merits and should not be considered in a Rule 12(b)(1) motion.7 

Mr. Dickson is not seeking a jurisdictional dismissal on these grounds, although he 

intends to move for summary judgment over the plaintiffs’ failure to produce evidence 

that he is conspiring with state officials or planning to coordinate his efforts with 

them. The plaintiffs’ arguments should be addressed at that time.  

IV. The Court Must Consider And Resolve Mr. Dickson’s 
Jurisdictional Objections To The Claims Asserted Against 
Judge Jackson And Ms. Clarkston 

The plaintiffs complain that Mr. Dickson lacks “third-party standing” to assert 

defenses on behalf of Judge Jackson and Ms. Clarkston. See Pls.’ Br., ECF No. 57 at 

 
7. There is ill-considered dictum in West v. Atkins, 487 U.S. 42 (1988), suggesting 

that the requirement that a section 1983 defendant act “under color of state law” 
is “a jurisdictional requisite for a § 1983 action.” Id. at 46. This is plainly wrong, 
as the failure to satisfy the statutory requirements for a cause of action does not 
implicate jurisdiction. See Decker v. Northwest Environmental Defense Center, 568 
U.S. 597, 610 (2013) (“There may be jurisdiction and yet an absence of merits.” 
(citation and internal quotation marks omitted)). 
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17–18. But the doctrine of third-party standing is inapplicable to jurisdictional objec-

tions. See Hamer v. Neighborhood Housing Services of Chicago, 138 S. Ct. 13, 17 

(2017) (“In contrast to the ordinary operation of our adversarial system, courts are 

obliged to notice jurisdictional issues and raise them on their own initiative.”); Howery 

v. Allstate Insurance Co., 243 F.3d 912, 919 (5th Cir. 2001). The plaintiffs acknow-

ledge this in a footnote. See Pls.’ Br., ECF No. 57 at 18 n.3. 

The plaintiffs appear to be suggesting that Mr. Dickson has asserted non-jurisdic-

tional defenses to the claims brought against Judge Jackson and Ms. Clarkston. See 

Pls.’ Br., ECF No. 57 at 18 & n.3. But every defense in Mr. Dickson’s Rule 12(b)(1) 

motion concerns the subject-matter jurisdiction of this Court, and the defendants do 

not identify any merits-based argument that Mr. Dickson has attempted to offer on 

behalf of Judge Jackson or Ms. Clarkston. 

V. The Plaintiffs Must Establish Standing To Challenge 
Every Provision Of Senate Bill 8 

The plaintiffs complain that our severability argument “puts the cart before the 

horse” and they insist that severability cannot be considered until the remedial stage 

of the litigation. See Pls.’ Br., ECF No. 57 at 18 & n.3. The plaintiffs’ stance defies 

the law of the Fifth Circuit, which requires litigants to establish Article III standing 

for “each and every provision that they challenge.” In re Gee, 941 F.3d 153, 160 (5th 

Cir. 2019); id. (“It is now beyond cavil that plaintiffs must establish standing for each 

and every provision they challenge.” (citing authorities)). 

A court cannot determine whether the plaintiffs have Article III standing for 

“each and every provision that they challenge” unless it applies the statute’s severabil-

ity requirements and instructs the plaintiffs to show how they have standing to chal-

lenge “each” of Senate Bill 8’s severable provisions. This is not a question of remedy, 

but a question of standing—and it must be assessed and resolved at the outset of the 

litigation. See Gee, 941 F.3d at 160. The plaintiffs do not deny that the provisions of 
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Senate Bill 8 are severable. Instead, the plaintiffs want this Court to defy the Fifth 

Circuit’s ruling in Gee and allow them to challenge the entire statute, even though 

they have attempted to establish standing only with respect to sections 3 and 4. The 

plaintiffs express concern that “bewildering outcomes”8 might be produced if the 

Court denies them standing to challenge the entirety of Senate Bill 8, but that is not 

an excuse to defy a binding pronouncement from the Fifth Circuit.  

Finally, the plaintiffs do not even attempt to explain how they have standing to 

seek a “universal” injunction that prevents the enforcement of Senate Bill 8 against 

anyone, including non-parties to this litigation. See Doran v. Salem Inn, Inc., 422 U.S. 

922, 931 (1975); In re Abbott, 954 F.3d 772, 786 n.19 (5th Cir. 2020), vacated on 

other grounds by Planned Parenthood Center for Choice v. Abbott, 141 S. Ct. 1261 

(2021). Nor do they explain how they can seek “classwide” relief for nonparties with-

out satisfying the requirements of Rule 23. The Court should dismiss the plaintiffs’ 

claims to the extent that they seek relief on behalf of non-parties to this lawsuit.  

CONCLUSION 

The claims against Mr. Dickson should be dismissed for lack of subject-matter 

jurisdiction. The claims against the remaining defendants should be dismissed to the 

extent that they: (1) Seek to enjoin the enforcement of any provision of Senate Bill 8 

apart from sections 3 and 4; or (2) Seek to enjoin the enforcement of Senate Bill 8 

against anyone other than the named plaintiffs in this case. 

 
8. Pls.’ Br., ECF No. 57 at 19. 
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Whole Woman’s Health, et al., 
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v. 
 
Austin Reeve Jackson, et al., 
 

Defendants. 
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SUPPLEMENTAL DECLARATION OF MARK LEE DICKSON 

I, Mark Lee Dickson, declare as follows: 

1. My name is Mark Lee Dickson. I am over 21 years old and fully competent 

to make this declaration. 

2. I have personal knowledge of each of the facts stated in this declaration, and 

everything stated in this declaration is true and correct. 

3. I am a defendant in this lawsuit. 

4. I have reviewed the plaintiffs’ brief in opposition to my motion to dismiss for 

lack of subject-matter jurisdiction (ECF No. 57). 

5. The plaintiffs continue to claim that they face a “credible threat” that I will 

sue them after the Texas Heartbeat Act takes effect on September 1, 2021. See Pls.’ 

Opp. to Def. Mark Lee Dickson’s Mot. to Dismiss for Lack of SMJ, ECF No. 57 at 

7. 

6. The plaintiffs’ claim is false. I have never threatened to sue anyone under the 

private civil-enforcement mechanism provided in section 3 of Senate Bill 8, and I have 

no intention of suing any of the plaintiffs under that provision when the law takes 

effect on September 1, 2021.  
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7. I continue to expect the plaintiffs to comply with Senate Bill 8 when it takes 

effect, and if the plaintiffs comply it will be impossible for anyone to sue the plaintiffs 

for non-compliance. That is one of many reasons why I have no intention of suing the 

plaintiffs under Senate Bill 8—and why I have made no plans and no threats to do 

so.  

8. My expectations that the plaintiffs will comply with Senate Bill 8 when it 

takes effect have only been strengthened by the plaintiffs’ submissions in this litiga-

tion. Nothing in the plaintiffs’ brief opposing dismissal—and nothing in any docu-

ment that the plaintiffs have filed in this lawsuit—has done anything to alter my ex-

pectation that the plaintiffs will comply with Senate Bill 8 when it takes effect. The 

plaintiffs’ brief does not deny my prediction that they will comply with Senate Bill 8 

rather than expose themselves to private-civil enforcement lawsuits. And none of the 

declarations attached to the motion for summary judgment asserts that any of the 

plaintiffs intends to defy Senate Bill 8 after it takes effect.  

9. A story published in the Houston Chronicle on August 12, 2021, has further 

reinforced my belief that the plaintiffs intend to comply with Senate Bill 8 when it 

takes effect. See Jeremy Blackman, Texas abortion clinics brace for near shutdown as 

new law is enacted: “We have to comply”, Houston Chronicle (Aug. 12, 2021), 

https://bit.ly/3yKtmaL (last visited on August 13, 2021). The article reports that:  

The Texas Equal Action Fund “will likely ‘pause’ its ride share program 
that helps women reach abortion appointments.” 
 
Bhavik Kumar, an abortionist and plaintiff in this lawsuit, is quoted as 
saying: “[I]t is the law, and if it passes, we have to comply.” 
 
The article reports that “[s]ome clinics in the state are preparing not 
only to abide by the new guidelines, but to go beyond them, shuttering 
their abortion offerings entirely.”  
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The article reports that “providers and the people who help women 
access abortions in Texas say they can’t afford the risk of potentially 
endless litigation” 
 
Amy Hagstrom Miller is quoted as saying: “I have one physician who’s 
for sure willing to provide abortions and comply with S.B. 8, . . . [b]ut 
the rest of my 16 physicians are still trying to figure out where their 
risks stop and start, and if they’re willing to provide.” 
 
The article reports that abortion provider Lauren Thaxton and others 
“said they were unaware of anyone who is planning to openly defy the 
law on Sept. 1, though that strategy has also been discussed.” 
 
The article reports that “Planned Parenthood Gulf Coast . . . will con-
tinue offering abortions for women before the fetal heartbeat has been 
detected, as allowed under the law.” 

Nothing in the Houston Chronicle article indicates that any abortion provider or 

abortion fund in Texas intends to defy the statute and expose itself to private civil-

enforcement suits when Senate Bill 8 takes effect on September 1. 

10. An authentic copy of the Houston Chronicle story of August 12, 2021, is 

attached as Exhibit 2 to the reply brief. 

11. In the unlikely and unexpected event that any of the plaintiffs decides to 

violate the Texas Heartbeat Act after it takes effect on September 1, I would consider 

suing only the individuals and entities that cannot plausibly assert an “undue burden” 

defense under section 171.209, and that cannot plausibly assert that the enforcement 

of the Texas Heartbeat Act against them would violate their constitutional rights or 

the supposed constitutional rights of abortion patients.  

12. I would not consider suing the abortion-fund plaintiffs under section 

171.208 if they aid or abet post-heartbeat abortions after Senate Bill 8 takes effect, 

unless and until a court holds that: (a) abortion funds lack third-party standing to 

assert the constitutional rights or the supposed constitutional rights of abortion pa-

tients; or (b) no “undue burden” will be imposed by a lawsuit that limits the ability 

of abortion funds to pay for another person’s abortion. To my knowledge, no court 
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has issued a holding on either of these questions, and I have no intention of suing the 

plaintiff abortion funds until it becomes clear that I can do so without encountering 

an “undue burden” defense under section 171.209. 

13. I would not consider suing the abortion-provider plaintiffs under section 

171.208 if they choose to violate Senate Bill 8, unless and until a court decision makes 

clear that I can do so without encountering an “undue burden” defense under section 

171.209. 

14. I have no intention of suing plaintiffs Forbes or Kanter, either now or in the 

future, regardless of whether they comply with Senate Bill 8 and regardless of any 

future court decision. 

15. Finally, even if one of the plaintiffs decides to violate Senate Bill 8, and even 

if a future court decision makes clear that I can sue the abortion-fund plaintiffs or the 

abortion-provider plaintiffs without encountering an “undue burden” defense under 

section 171.209, I know that there will be countless other individuals who will sue 

the plaintiffs if they violate the statute, and I have no interest in piling on with a me-

too lawsuit. The statute allows only one plaintiff to recover the $10,000 per illegal 

abortion performed. My time is better spent on other matters than pursuing redun-

dant litigation against the plaintiff abortion providers and the plaintiff abortion funds. 

16. I have given no thought or consideration to whether I will sue the plaintiffs 

or their attorneys under section 4 if I attain “prevailing party” status in this litigation 

and fail to recover attorneys’ fees under 42 U.S.C. § 1988(b). The plaintiffs say that 

my “present intent not to seek fees under S.B. 8 is contingent on the availability of 

fees under Section 1988,”1 but that is false. I have no intention of pursuing fees under 

section 4 at this time—even if I fail to recover fees under section 1988(b)—because 

I have not considered the matter and I have not discussed it with my attorneys, and I 

 
1. Pls.’ Br., ECF No. 57 at 13. 
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have not formed any intention one way or the other. And I have not made any threat 

to seek costs and fees under section 4. 

17. I continue to believe that I will successfully recover fees from the plaintiffs at 

the conclusion of this litigation under 42 U.S.C. § 1988(b), even after reading the 

section of their brief that insists that I am subject to suit under 42 U.S.C. § 1983. See 

Pls.’ Br., ECF No. 57 at 13–17.  

This concludes my sworn statement. I swear under penalty of perjury that the 

facts stated in this declaration are true and correct. 

 
 
____________________________________ 
Mark Lee Dickson 
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Texas abortion clinics
brace for near shutdown
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The National Abortion Federation has told doctors in Texas it

will stop referring patients and sending money to clinics that

offer abortions after about six weeks of pregnancy.

In North Texas, the Texas Equal Action Fund will likely

“pause” its ride share program that helps women reach

abortion appointments.

Dr. Bhavik Kumar, an abortion provider for Planned

Dr. Bhavik Kumar, an abortion provider for Planned Parenthood, in Houston on Wednesday, Aug. 11, 2021.
Elizabeth Conley, Houston Chronicle / Staff photographer
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Parenthood, has cleared his schedule to fit in as many

patients as he can before the end of the month.

And online, the group Texas Right to Life has launched a

website for whistleblowers who want to potentially help sue

Kumar and doctors just like him, beginning Sept. 1.
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With only days left until the country’s first six-week abortion

ban rolls out in Texas, abortion clinics and their supporters

are bracing for a virtual shutdown of legal access to the

procedure, at least for several weeks. Some clinics in the

state are preparing not only to abide by the new guidelines,

but to go beyond them, shuttering their abortion offerings

entirely.

“This law is senseless, it’s not in the best interest of the

people of Texas,” said Kumar. “But it is the law, and if it

passes, we have to comply.”

BACKGROUND: Texas’ restrictive new abortion law faces

uncertain path

What unfolds over the coming weeks could have broad

ripple effects. Even a brief pause in access in Texas, the

second most populous state, could affect thousands of

pregnant women and encourage similar laws across much of

the South and Midwest, where abortion care is already

limited.
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“This is a new approach, and it’s going to open up new

opportunities,” said John Seago, legislative director for Texas

Right to Life, which opposes abortion access. “It’s a different

battlefield than what we typically have with pro-life laws,

and that’s why we’re optimistic.”

Abortion providers are trying to delay the rollout in federal

court, but are not counting on a win given the law’s largely

untested enforcement tool. Unlike similar bans in other

states, which have all been blocked by judges, Senate Bill 8

allows ordinary citizens to sue doctors and others who defy

the ban.

That makes it tough to challenge preemptively, because

providers don’t know whom to sue.

Hundreds of Texas lawyers have come out against the law,
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warning it contradicts provisions in the state constitution

and would open the door to absurd outcomes beyond

abortion if allowed to stand. Even proponents of the law

expect many of the suits to be dismissed.

TEXAS TAKE: Get political headlines from across the state

sent directly to your inbox

But providers and the people who help women access

abortions in Texas say they can’t afford the risk of potentially

endless litigation, even if hardly any of it is deemed credible.

Under the law, defendants are unable to recoup legal

expenses.

That’s why some are considering shutting down their

abortion operations altogether, at least until it is clear

whether the law will withstand scrutiny in the courts.

“I have one physician who’s for sure willing to provide

abortions and comply with S.B. 8,” said Amy Hagstrom

Miller, the chief executive of Whole Woman’s Health. “But

the rest of my 16 physicians are still trying to figure out

where their risks stop and start, and if they’re willing to

provide.”

Defying new law not a popular option

Most of the physicians at Whole Woman’s four clinics in

Texas also work at universities and in other states, flying in
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regularly to provide abortions. Hagstrom Miller said she does

not plan to shut down any of the sites, regardless of the law,

and will continue at least providing non-abortion pregnancy

care, as well as counseling and referrals to clinics in states

where abortion access is more protected.

Dr. Lauren Thaxton, a Whole Woman’s provider and a

researcher at the Texas Policy Evaluation Project who is still

weighing her options, said she assumes she will be sued even

if she tries to provide abortion care strictly within the

parameters of the law.

“Whether or not a case is found to be reasonable, or a true

violation of S.B. 8, there are concerns about how that could

affect someone’s other sources of employment,” she said.

“How that could affect their medical licensing. How that

could affect the patients that they see and their potential loss

of privacy.”

Thaxton and others said they were unaware of anyone who

is planning to openly defy the law on Sept. 1, though that

strategy has also been discussed.

Planned Parenthood Gulf Coast, where Kumar works, will

continue offering abortions for women before the fetal

heartbeat has been detected, as allowed under the law. But

most women don’t know they’re pregnant at that point,

typically about six weeks into the gestation period.
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Spokeswomen at the nonprofit’s two other independent

Texas affiliates, one based in San Antonio and the other in

Dallas, declined to describe their plans.

More from Jeremy Blackman: Gov. Abbott is recruiting

nurses to Texas as COVID surge overwhelms hospitals

Kumar said “the vast majority” of Planned Parenthood

patients will need to leave the state for abortion care if the

law proceeds, and that he is personally preparing to pitch in

at whatever clinics continue accepting patients, to help with

the influx.

Providers performed about 54,000 abortions last year, and

56,000 in 2019, according to state data.

The chaos now forming may be the exact scenario that

lawmakers were envisioning when they passed Senate Bill 8

this spring. Republicans, who control all branches of the

Texas government, have tried for years to choke the industry

out of existence, imposing restriction after restriction, many

of them later overturned in federal court.

Past disruptions, including last year when Texas Gov. Greg

Abbott prohibited most abortions at the beginning of the

COVID-19 pandemic, have especially impacted low-income

women and women of color, many of whom lack private

insurance or the resources or time to travel out of state,

according to groups that support abortion access.
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‘They think they can go to jail’

This upheaval could drag on longer, and it’s not clear that

providers would be able to outright block the law even if

they prove that it infringed on their federally protected right

to abortion. Josh Blackman, a constitutional law professor at

South Texas College of Law Houston, said the decisions in

each suit will apply only to that case.

“This is a law designed to prevent Planned Parenthood from

going on offense,” he said. “It keeps them on defense.”

In response, abortion providers and their support networks

in Texas are scrambling to resurrect the out-of-state pipelines

they had in place last year and that than many have feared

would be needed if the conservative-led U.S. Supreme Court

rolls back federal abortion protections. This fall, the justices

are set to hear their first major abortion case in years.

At abortion clinics, employees are being retrained on what

information they will be able to legally give patients on Sept.

1. Those who choose to comply with the law will have to

update their websites and promotional materials.

Earlier this month, the National Abortion Federation, a

coalition of abortion providers, notified clinics in Texas that

it would be pulling support from clinics that defy the ban,

but would fund up to the full cost of patients seeking

abortions within the new guidelines. Chief executive
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Katherine Hancock Ragsdale said in an interview that the

organization is creating a special “concierge team” to assist

women in Texas.

Small abortion funds that operate solely in Texas are also

rethinking their approach, and have been inundated with

questions internally.

“No one knows what’s happening, like, even our volunteers,

they think they can go to jail when that’s not what this is,”

said Kamyon Conner, who heads the Texas Equal Action

Fund.

Despite the rhetoric, abortion opponents and others are not

convinced that providers will comply with the law. Many of

their supporters have been working for months to recruit

women and employees at abortion clinics who would be

willing to help sue. Successful claimants can win at least

$10,000 in damages.

“There’s a lot of people who are interested in this fight from

different angles,” said Seago, of Texas Right to Life. “And

you’re going to see a lot of these people getting involved,

now that they have the tools to do it.”

jeremy.blackman@chron.com
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Jeremy Blackman covers health and politics out of the Chronicle's
Austin bureau. His previous work has appeared in the Los Angeles
Times, Toronto Star, Concord Monitor, PBS NewsHour and Point
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Reyes Light. He is a graduate of U.C. Berkeley.
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A Houston
restaurant owner
didn't trust the
vaccine. Then he
got COVID.
The 43-year-old owner of
Argentina Cafe Empanada
Factory said he didn't know
what to believe about the
coronavirus or the vaccines.

BY JULIE GARCIA

Houston's population grows by nearly 10%, census data shows

HEALTH

VIEW COMMENTS

Texas abortion clinics brace for near shutdown as new law is enacted... https://www.houstonchronicle.com/politics/texas/article/Texas-aborti...

12 of 14 8/12/21, 2:41 PM

Case 1:21-cv-00616-RP   Document 64-2   Filed 08/13/21   Page 12 of 14



'The hardest census': Challenges might mean errors in 2020 data

Census population data releases today. What comes after?

Are chunks of the 2020 census data about to be useless?
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