
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

WHOLE WOMAN’S HEALTH, et al., 
  

 Plaintiffs,  
 
 v. 
 
AUSTIN REEVE JACKSON, et al.,  

 
Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 

 
 
 

CIVIL ACTION 
 
CASE NO. 21-cv-00616-RP 

 
PLAINTIFFS’ PARTIALLY UNOPPOSED MOTION TO EXCEED PAGE LIMITS FOR 
THEIR CONSOLIDATED REPLY IN SUPPORT OF MOTION FOR A TEMPORARY 

RESTRAINING ORDER AND PRELIMINARY INJUNCTION  
 

TO THE HONORABLE COURT: 

Plaintiffs file this Motion for Leave to Exceed Page Limits for their Consolidated Reply in 

Support of Motion for Temporary Restraining Order and Preliminary Injunction, and would show 

the Court as follows:  

1. On August 16, 2021, the State Defendants filed their Opposition to Plaintiffs’ 

Motion for Temporary Restraining Order and Preliminary Injunction.  (ECF No. 69-2).  The 

opposition is 35 pages long (without opposition from Plaintiffs, 15 pages more than normally 

permitted under the Local Rules).  The State Defendants further incorporated by reference their 48 

pages of briefing on their motion to dismiss, and cite that briefing throughout their opposition to 

the motion for a TRO and preliminary injunction.  See, e.g., State Defendant Opp. at 7 (“For the 

reasons stated in the State Defendants’ motions to dismiss and replies in support thereof (ECF 48, 

49, 63, 66) . . . .”) 

2. On August 16, 2021, Defendant Clarkston filed her Opposition to Plaintiffs’ 

Motion for Temporary Restraining Order and Preliminary Injunction.  (ECF No. 68-2).  The 
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opposition is 24 pages long (without opposition from Plaintiffs, four pages more than normally 

permitted under the Local Rules).  Defendant Clarkston also incorporated by reference her 37 

pages of briefing on her motion to dismiss into her opposition to the motion for a TRO and 

preliminary injunction.  See, e.g., Defendant Clarkston Opp. at 7 (“Defendant Clarkston 

incorporates the arguments in her motion-to-dismiss brief and reply in support here  . . . .”) 

3. On August 16, 2021, Defendant Dickson filed his Opposition to Plaintiffs’ Motion 

for Temporary Restraining Order and Preliminary Injunction.  (ECF No. 70).  The opposition is 

19 pages long. 

4. While Plaintiffs could have responded separately to these oppositions, Plaintiffs 

submit that it would be more efficient and easier for the Court if Plaintiffs filed a consolidated 

reply brief.  

5. Plaintiffs accordingly and respectfully request that they be granted leave to exceed 

the 10-page limit in Local Rule CV-7(d) for this purpose.  Plaintiffs’ Consolidated Reply in 

Support of Motion for Temporary Restraining Order and Preliminary Injunction is 44 pages long.  

A copy of the consolidated reply is attached hereto. 

6. Counsel for the State Defendants does not oppose this motion.  Counsel for 

Defendant Clarkston and counsel for Defendant Dickson would be unopposed to a consolidated 

reply brief of 30 pages or less.  Counsel for Defendant Dickson further requested that it be noted 

that his consent to a consolidated reply brief of 30 pages or less is without prejudice to his motion 

to strike.  (ECF No. 71). 

WHEREFORE, Plaintiffs respectfully ask the Court to grant their Motion for Leave to 

Exceed Page Limits for Plaintiffs’ Consolidated Reply in Support of Motion for Temporary 

Restraining Order and Preliminary Injunction. 
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Dated: August 19, 2021 
 
Respectfully submitted, 
 
/s/ Marc Hearron 
Christen Mason Hebert  
(Texas Bar No. 24099898) 
Johns & Hebert PLLC 
2028 East Ben White Blvd 
Suite 240-1000 
Austin, TX 78741 
(512) 399-3150 
chebert@johnshebert.com  
 
Attorney for all Plaintiffs  
 
Marc Hearron (Texas Bar No. 24050739)* 
Center for Reproductive Rights 
1634 Eye St., NW, Suite 600 
Washington, DC  20006 
(202) 524-5539 
mhearron@reprorights.org 
 
Molly Duane* 
Kirby Tyrrell* 
Melanie Fontes* 
Center for Reproductive Rights 
199 Water Street, 22nd Floor 
New York, NY 10038 
(917) 637-3631 
mduane@reprorights.org 
ktyrrell@reprorights.org 
mfontes@reprorights.org 
 
Jamie A. Levitt* 
J. Alexander Lawrence* 
Morrison & Foerster LLP 
250 W. 55th Street 
New York, NY 10019 
(212) 468-8000 
jlevitt@mofo.com 
alawrence@mofo.com 
 
Attorneys for Whole Woman’s Health, Whole 
Woman’s Health Alliance, Marva Sadler, 
Southwestern Women’s Surgery Center, Allison 
Gilbert, M.D., Brookside Women’s Medical 

Julie Murray* 
Richard Muniz*  
Planned Parenthood Federation of 
America 
1110 Vermont Ave., NW Ste. 300 
Washington, DC 20005  
(202) 973-4997  
julie.murray@ppfa.org   
richard.muniz@ppfa.org  
 
Attorneys for Planned Parenthood of 
Greater Texas Surgical Health Services, 
Planned Parenthood South Texas Surgical 
Center, Planned Parenthood Center for 
Choice, and Dr. Bhavik Kumar 
 
Julia Kaye* 
Brigitte Amiri* 
Chelsea Tejada* 
American Civil Liberties Union 
Foundation 
125 Broad Street, 18th Floor 
New York, NY 10004 
(212) 549-2633 
jkaye@aclu.org 
bamiri@aclu.org 
ctejada@aclu.org 
 
Lorie Chaiten* 
American Civil Liberties Union 
Foundation 
1640 North Sedgwick Street 
Chicago, IL 60614 
(212) 549-2633 
rfp_lc@aclu.org 
 
Adriana Pinon (Texas Bar No. 24089768) 
David Donatti (Texas Bar No. 24097612) 
Andre Segura (Texas Bar No. 24107112) 
ACLU Foundation of Texas, Inc. 
5225 Katy Freeway, Suite 350 
Houston, TX 77007 
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Center PA d/b/a Brookside Women’s Health 
Center and Austin Women’s Health Center, 
Alamo City Surgery Center PLLC d/b/a Alamo 
Women’s Reproductive Services, Houston 
Women’s Reproductive Services, Reverend 
Daniel Kanter, and Reverend Erika Forbes 

Tel. (713) 942-8146 
Fax: (713) 942-8966 
apinon@aclutx.org 
ddonatti@aclutx.org 
asegura@aclutx.org 
 
Attorneys for Houston Women’s Clinic 
 
Stephanie Toti 
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Rupali Sharma* 
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Portland, ME 04102 
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Attorneys for The Afiya Center, Frontera 
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Process, Lilith Fund for Reproductive 
Equity, North Texas Equal Access Fund 

 
 

*Admitted pro hac vice 
  

Case 1:21-cv-00616-RP   Document 76   Filed 08/19/21   Page 4 of 6



 

CERTIFICATE OF SERVICE 
 

I certify that, on the 19th day of August, 2021, I electronically filed a copy of the above 

document with the Clerk of the Court using the CM/ECF system. 

 
_/s/ Christen Mason Hebert ___________ 

     Christen Mason Hebert 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

WHOLE WOMAN’S HEALTH, et al., 
  

 Plaintiffs,  
 
 v. 
 
AUSTIN REEVE JACKSON, et al.,  

 
Defendants. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 

 
 
 

CIVIL ACTION 
 
CASE NO. 21-cv-00616-RP 

 

[PROPOSED] ORDER GRANTING PLAINTIFFS’ PARTIALLY UNOPPOSED 
MOTION TO EXCEED PAGE LIMITS FOR THEIR CONSOLIDATED REPLY IN 

SUPPORT OF MOTION FOR TEMPORARY RESTRAINING ORDER AND 
PRELIMINARY INJUNCTION 

 
Having considered Plaintiffs’ Motion to Exceed Page Limits for their Consolidated Reply 

in Support of Motion for Temporary Restraining Order and Preliminary Injunction, and good 

cause being shown therefor, 

IT IS HEREBY ORDERED that Plaintiffs’ Motion is GRANTED. 

 

Dated: _________________________ 

 

 

_________________________________ 
UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

 

WHOLE WOMAN’S HEALTH, et al.,  
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v.     

AUSTIN REEVE JACKSON, in his official capacity as 
Judge of the 114th District Court, and on behalf of a 
class of all Texas judges similarly situated, et al.,         

Defendants. 

 

 

 Civil Action No.: 1:21-cv-00616-RP 
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MOTION FOR TEMPORARY RESTRAINING ORDER  

AND PRELIMINARY INJUNCTION  
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1 

INTRODUCTION 

Without this Court’s intervention, abortion will be banned in Texas in less than two weeks.  

As a result, in September alone, thousands of pregnant Texans will be denied their constitutional 

right to abortion.1  They will be forced to remain pregnant against their will, or to attempt—if they 

have means—to leave Texas in search of health care.  Meanwhile, brave health-care professionals, 

abortion funds, and other patient supporters who have been critical to maintaining abortion access 

in Texas, despite years of attacks and clinic closures, will have no choice but to comply with Senate 

Bill 8, 87th Leg., Reg. Sess. (Tex. 2021) (“S.B. 8”).  If any provider does go forward with abortions 

prohibited by S.B. 8, they cannot possibly serve more than a sliver of those patients in need, and 

they will face rapid court orders compelling them to stop providing abortions, along with what one 

defendant described as “ruinous civil liability” that no “rational” person could accept.  Dickson 

Decl. ¶¶ 5, 7, ECF No. 50-1.  

The Court must step in to grant a preliminary injunction and prevent this irreparable harm.  

Plaintiffs’ likelihood of success on the merits is clear:  S.B. 8 is a pre-viability abortion ban, just 

like countless others that courts have uniformly enjoined.  S.B. 8’s aiding-and-abetting liability is 

void for vagueness and designed to suppress the exercise of constitutional rights, while its rigged 

rules for enforcement proceedings unfairly target abortion providers and supporters for the sole 

purpose of harming them and pregnant Texans.  These aspects of S.B. 8 cannot withstand any level 

of due-process, First Amendment, or equal-protection review, much less the more stringent 

scrutiny that applies.  Finally, S.B. 8’s draconian fee-shifting provision, which is unlike any other 

in the country, unlawfully chills the exercise of First Amendment rights and is preempted. 

                                                 
1 Tex. Health & Hum. Servs., 2020 Selected Characteristics of Induced Terminations of 

Pregnancy YTD – 05/2021 (May 15, 2021), available at https://www.hhs.texas.gov/about-
hhs/records-statistics/data-statistics/itop-statistics (recording 53,573 abortions performed in Texas 
for Texas residents in 2020). 
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Perhaps because S.B. 8 is so antithetical to the rule of law, Defendants do not spill much 

ink defending it.  Instead, they resist injunctive relief by raising one meritless jurisdictional 

argument after another, pointing the finger at someone else as the law’s enforcer, and—in the case 

of Defendant Dickson, whose track record of threats against Plaintiffs is long—attempting to 

muddy the water about his enforcement plans.  This Court should reject these threshold arguments, 

which are at odds with well-established precedent under Article III and Ex parte Young, 209 U.S. 

123 (1908).  And it should disregard Defendants’ bogeyman that ruling for Plaintiffs would open 

the floodgates to constitutional challenges via suits against judges and clerks.  That claim is not 

true:  S.B. 8 presents the unusual case, where the only state action involved in directly enforcing 

S.B. 8 occurs in the courts, without aid of any executive official.  S.B. 8’s proponents have spent 

months saying no other state has tried something like this law.2 Defendants cannot now argue that 

S.B. 8’s demise will have far-reaching consequences for other laws. 

The Court should also reject Defendants’ suggestion that Plaintiffs will have a fair 

opportunity to raise constitutional claims when defending themselves in enforcement actions.  The 

very filing of “countless” bad-faith S.B. 8 lawsuits (Dickson PI Opp’n 16, ECF No. 70) against 

Plaintiffs in any of Texas’s 254 counties would infringe on Plaintiffs’ constitutional rights and 

cause other irreparable harm, regardless of the outcome of those suits.  And Defendants do not 

explain how enforcement would even occur if S.B. 8 works as intended and Plaintiffs comply with 

the ban.  Likewise, the suggestion that Plaintiffs could instead sue state officials in state court is a 

                                                 
2 See, e.g., H’rg on S.B. 8 Before the S. Comm. on State Affairs, 87th Leg., Reg. Sess. 

(Tex. 2021), at 52:20–26, available at https://tlcsenate.granicus.com/MediaPlayer.php?clip_id=
15455 (statement of Chelsea Yoman, Tex. State Dir., Human Coal. Action) (“entirely unique 
heartbeat bill unlike any one that has ever been filed”); Lawrence Decl., Ex. A at 3, ECF No. 53-
1 (S.B. 8 “takes a different approach . . . . Many DAs around the state and around the country 
publicly told us last year, ‘If you pass a heartbeat bill, we will not enforce it.’ . . . . And so that’s 
why Senate Bill 8 doesn’t need their help.”). 
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ruse; S.B. 8 expressly attempts to immunize state officials from suit in precisely that scenario. 

At bottom, this Court has the power to stop the widespread violation of Plaintiffs’ civil 

rights and those of their staff and patients before S.B. 8 crashes into them on September 1.  And it 

may do so by preliminarily enjoining all defendants, including Defendants Jackson and Clarkston 

and the judge and clerk classes they represent.  Although Defendants argue that Section 1983’s 

“judicial officer” limitation on injunctive relief applies here, they are wrong for three key reasons.  

First, Clarkston and other court clerks are not “judicial officers,” as Section 1983 uses that term.  

Second, even if Clarkston and Jackson are both judicial officers, declaratory relief has become 

“unavailable” in this case due largely to Defendants’ delay tactics, and thus injunctive relief is 

expressly permitted by 42 U.S.C. § 1983.  Third, to fall within Section 1983’s limitation on 

prospective injunctive relief, a judicial officer must be acting in a “judicial capacity.”  Given the 

unique ways in which S.B. 8 conscripts judges and clerks into violating constitutional rights, they 

are not acting in a judicial capacity here. 

*  *  * 

Plaintiffs began this case by observing that if Texas is successful in imposing S.B. 8, it is 

not hard to imagine how states and municipalities bent on defying federal law and the federal 

judiciary could override other constitutional rights.  Gun rights, religious rights, and access to 

equal treatment, regardless of race, sex, sexual orientation, and national origin—these and many 

other rights are at stake.  It is telling that Defendants, after hundreds of pages of briefing, do not 

acknowledge, much less refute, this core observation.  Defendants also do not dispute that through 

S.B. 8, the Texas Legislature has attempted to “do precisely that which the [Constitution] forbids,” 

while avoiding judicial review.  Terry v. Adams, 345 U.S. 461, 470 (1953).  In such circumstances, 

precedent does not require this Court to stay its hand; indeed, the rule of law requires relief. 
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ARGUMENT 

I. THIS COURT HAS JURISDICTION OVER PLAINTIFFS’ CLAIMS 

For the reasons set forth in Plaintiffs’ oppositions to the motions to dismiss, this Court has 

jurisdiction over Plaintiffs’ claims against all Defendants.  Plaintiffs made a clear showing that 

they have standing to sue all Defendants, and none of the Defendants has a colorable claim to 

sovereign immunity.  That showing equally rebuts Defendants’ jurisdictional arguments at the 

preliminary-injunction stage, so Plaintiffs respond here only to the extent necessary to address 

discrete arguments that Defendants made in their preliminary-injunction oppositions, or in their 

replies to the motions to dismiss (as incorporated by reference in their opposition briefs).  

A. The Court Has Jurisdiction Over Plaintiffs’ Claims Against Defendants 
Jackson and Clarkston 

1. Plaintiffs have standing to sue Defendants Jackson and Clarkston because they are 

integrally connected to S.B. 8’s enforcement, and for the same reason, neither is entitled to 

sovereign immunity.  See Pls.’ Consol. Opp’n Jackson & Clarkston MTDs 4, 14–15, 31, ECF No. 

62.  Defendants have no meaningful answer to Plaintiffs’ showing and instead attack a straw man 

by suggesting that Plaintiffs contend they have standing to sue the judges and clerks because they 

lack such standing against anyone else.  See Jackson Reply ISO MTD 1–3, ECF No. 66; Clarkston 

Reply ISO MTD 1–3, ECF No. 67; Dickson PI Opp’n 4.  But no one questions that standing must 

be established against these Defendants, regardless of whether standing would be available against 

others.  And unlike the plaintiffs in Valley Forge Christian College v. Americans United for 

Separation of Church & State, Inc., 454 U.S. 464, 489 (1982), who were uninjured but argued that 

they should be permitted to sue because no one else would, Plaintiffs here have explained in detail 

why the injury, causation, and redressability elements of standing are plainly met.  Pls.’ Consol. 

Opp’n to Jackson & Clarkston MTDs 8–21.  Nothing more is required to satisfy Article III. 
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2. Nor must this Court analyze whether the specific conduct of judges and clerks is 

actually unlawful in order to determine whether they have sovereign immunity.  See Dickson PI 

Opp’n 4–5.  That is a merits argument and is inconsistent with the straightforward inquiry required 

under Ex parte Young.  See Pls.’ Consol. Opp’n Jackson & Clarkston MTDs 30–32.  The Ex parte 

Young exception applies here because Plaintiffs allege an ongoing violation of federal law and 

seek only prospective relief.  See id.  Notably, Defendant Dickson and his counsel once thought 

so, too. In briefing and at oral argument in litigation over a Lubbock ordinance similar to S.B. 8, 

Dickson told the court that the plaintiffs lacked standing against the city but could later challenge 

the law in federal court by suing state-court judges who preside over enforcement actions brought 

under the ordinance. See, e.g., Ex. A, at 48:7–12, Tr. of Hr’g on Jurisdictional Issue, Planned 

Parenthood of Greater Tex. Surgical Health Servs. v. City of Lubbock, No. 5:21-cv-114-H (N.D. 

Tex. May 28, 2021); Br. of Amici Curiae Project Destiny Lubbock, et al., at 6–7, Planned 

Parenthood of Greater Tex. Surg. Health Servs. v. City of Lubbock, No. 5:21-cv-114-H (N.D. Tex. 

May 25, 2021), ECF No. 36. That position is completely inconsistent with Dickson’s argument 

here that Ex parte Young does not apply when a judge “presid[es] over a lawsuit brought under an 

allegedly unconstitutional statute.” Dickson PI Opp’n 4. 

3. Nothing in Texas v. Travis County undermines the imminence of Plaintiffs’ injury.  

See Clarkston Reply ISO MTD 3-4 (citing 272 F. Supp. 3d 973 (W.D. Tex. 2017)).  That case was 

not a pre-enforcement challenge to a state law.  Rather, the State passed a law and then sued a 

county before that law’s effective date to try to force the county to comply with the law in the 

future, once it became effective.  See 272 F. Supp. 3d at 976, 979–80.  Travis County might be 

relevant if, for instance, an abortion opponent sued one of the Plaintiffs before September 1 to try 

to enforce future compliance with S.B. 8, but it bears no resemblance to this matter. 
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4. Defendants suggest that Plaintiffs suffer no injury if this Court dismisses Plaintiffs’ 

claims, because they can still assert constitutional defenses, along with a statutory “affirmative 

defense based on the Supreme Court’s undue-burden standard” in the course of fending off S.B. 8 

enforcement actions one by one in state court before judges who can be trusted to follow the law.  

Clarkston Reply ISO MTD 4; see Jackson Reply ISO MTD 4 n.2.  That argument, however, 

ignores that having to defend such actions is its own severe harm. See Pls.’ Consol. Opp’n to 

Jackson & Clarkston MTDs 6–8. And Defendants do not even grapple with Plaintiffs’ explanation 

that the undue burden “affirmative defense” in S.B. 8 is a mangled and constitutionally inadequate 

distortion of the undue-burden standard announced by the U.S. Supreme Court.  See Pls.’ MSJ 11–

12, 27–28, ECF No. 19; see infra p. 17.  

5. Contrary to Defendants suggestion, this Court need not be concerned that 

exercising jurisdiction in this limited and extraordinary case will invite a raft of constitutional 

challenges against judges and clerks.  See State Defs. PI Opp’n 35, ECF No. 69-2; Clarkston PI 

Opp’n 14–15, ECF No. 74.  In the ordinary case, the typical defendant is, of course, “the 

enforcement official authorized to bring suit under the statute.”  In re Justs. of the Sup. Ct. of P.R., 

695 F.2d 17, 21 (1st Cir. 1982).  Parties can be expected to follow that well-worn path in ordinary 

cases—as abortion providers have successfully done in every other challenge to six-week abortion 

bans across the country.  See Pls.’ MSJ 24 & n.5.  This is a unique circumstance because of both 

(1) the Texas Legislature’s cynical design of S.B. 8 to prevent any direct enforcement by executive 

officials and (2) S.B. 8’s subversion of normal courthouse rules so that enforcement proceedings 

will result in the imposition of the Act’s mandatory penalties, regardless of a judge’s honesty and 

good faith.  See Pls.’ Consol. Opp’n to Jackson & Clarkston MTDs 23–27; Lawrence Decl., Ex. 

A, at 3; Compl. ¶ 6 n.1; S.B. 8 § 171.207; Pls’ MSJ 9–14, 29–31.  Accepting Defendants’ 
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jurisdictional arguments would make this Court the first in the Nation to allow a six-week ban to 

take effect, and it would pave the way for other states to similarly undermine their residents’ 

liberties on any established constitutional right disfavored in that state. 

6. Finally, Defendant Clarkston argues that the claims concerning Section 4 of S.B. 8, 

the fee-shifting provision, are not ripe against her.  Clarkston PI Opp’n 17–18.  But Plaintiffs have 

an immediate injury that arises from the chilling effect of S.B. 8’s fee-shifting provision on their 

constitutionally protected activities, since that provision attempts to insulate abortion restrictions 

from judicial review.  See Pls.’ Opp’n State Agency Defs.’ MTD 13–15.  Defendant Clarkston has 

also moved to dismiss Plaintiffs’ remaining claims against her, and if that relief were granted, the 

claims concerning the fee-shifting provisions would need to be addressed. 

B. Plaintiffs Have Standing to Sue Defendant Dickson 

1. Plaintiffs have demonstrated that Defendant Dickson credibly 
threatens to sue them under S.B. 8 

Defendant Dickson acknowledges that where a government official has authority to enforce 

a challenged law, Article III standing is “almost always satisfied.”  Dickson Reply ISO MTD 3 & 

n.4, ECF No. 64.  He contends, however, that the same is not true in his case because he is “a 

private citizen who is authorized (but not required) to bring lawsuits against those who violate” 

S.B. 8.  Id. at 3 (citing no authority); see also id. at 7–8 (arguing Plaintiffs have no standing to 

bring their Section 4 claims because he does not presently intend to seek fees under that provision); 

Dickson PI Opp’n 2–3 (same intent argument with regard to both Sections 3 and 4).  This argument 

is wrong for at least four reasons.  

a. Dickson ignores the nature of Plaintiffs’ claims against him.  As Plaintiffs have 

explained, the State has delegated to Dickson and other private individuals the power to initiate 

S.B. 8 enforcement proceedings, and such action is taken under color of state law for purposes of 
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Section 1983.  See Compl. ¶¶ 15, 50, ECF No. 1; Pls.’ Opp’n to Dickson MTD 13–17, ECF No. 

57; see also infra p. 27.  Plaintiffs’ claims against Dickson must, therefore, be reviewed under the 

same standard applicable to any other state actor, see Jackson v. Metro Edison Co., 419 U.S. 345, 

351 (1974), irrespective of whether a more stringent standard would apply in other contexts.  

Because Dickson is “charged with enforcing the disputed law” and has not “explicitly disavow[ed] 

an intent” to do so, Plaintiffs have standing against him.  Dickson Reply ISO MTD 3 & n.4 (urging 

this standard for government officials); see infra pp. 11–12. 

b. Dickson’s theory that Plaintiffs’ injury is not traceable to him because he is only 

“authorized (but not required) to bring lawsuits” is at odds with controlling law.  Id. at 3.  County 

prosecutors, for example, have wide-ranging discretion over whether to bring charges involving 

criminal conduct.  See e.g., In re Ligon, 408 S.W.3d 888, 895 (Tex. Ct. App. 2013).  Yet courts 

regularly permit individuals to seek relief against prosecutors to prevent the initiation of criminal 

prosecutions based on a challenged law.  See e.g., Roe v. Wade, 410 U.S. 113, 122 (1973).   

c. Even if Dickson were correct that he should be treated like a private individual, not 

a state actor, for standing purposes, Plaintiffs have an injury traceable to him.  Dickson does not 

dispute he has made previous threats against and has monitored Plaintiffs.  See Pls’ Opp’n to 

Dickson MTD 3–6.  He concedes he has directly threatened to sue Planned Parenthood with respect 

to a nearly identical ordinance in Lubbock.  Lambrecht Decl. Ex. 1, ECF No. 19-5.  And in this 

litigation, Dickson has sought to maintain his “state-law right to sue abortion providers and their 

enablers.”  Pet. for Writ of Mandamus at 7 n.6, In re Clarkston, No. 21-50708 (5th Cir. Aug. 7, 

2021).  Federal courts “have long accepted jurisdiction in [this type of] case[],” even where the 

dispute is one involving “threatened enforcement [by] a private party rather than the government.” 

MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 130 (2007) (emphasis omitted).  
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d. While Dickson’s supplemental declaration states he has “no intention of suing [the 

clergy plaintiffs], either now or in the future, regardless of whether they comply with Senate Bill 

8 and regardless of any future court decision,” Dickson Suppl. Decl. ¶ 14, ECF No. 64-1, he makes 

no such statement with respect to any other Plaintiff, confirming only that he would not file a 

“redundant” lawsuit where another plaintiff stands to recover the “$10,000 per illegal abortion 

performed,” id. ¶¶  11–15.  And his suggestion (id. ¶ 12) that he might await a court decision that 

he subjectively believes would prevent Plaintiffs from relying on S.B. 8’s “undue-burden” defense 

is meaningless, particularly given Dickson’s history of willfully refusing to acknowledge binding 

law.  See Ex. B ¶¶ 18, 33, 1st Dickson Aff., Afiya Ctr. v. Dickson, No. DC-20-08104 (Tex. Dist. 

Ct. Aug. 18, 2020) (professing to believe that abortion bans are constitutional and “continu[ing] to 

respect the state’s criminal abortion prohibitions as the law of Texas,” despite the federal 

judiciary’s current “unwilling[ness] to enforce those statutes”).3 

2. The Court need not consider Advocate Plaintiffs’ standing against 
Dickson, but they have, in any event, shown it  

Dickson contends that the Advocate Plaintiffs cannot secure relief against him because 

they do not have third-party standing to assert the rights of their clients in need of abortion services.  

Dickson PI Opp’n 10–11.  Because Provider Plaintiffs have standing to sue Dickson, the Court 

need not determine the standing of Advocate Plaintiffs.  See Pls.’ Opp’n to State Agency MTD 18, 

                                                 
3 Plaintiffs also vigorously dispute the credibility of Dickson’s self-serving statements in 

this regard.  His purported hesitation to sue if Plaintiffs might rely on S.B. 8’s “undue-burden” 
defense is at odds with his express and unqualified threats to enforce the Lubbock Ordinance, 
which similarly contains a statutory “undue-burden” defense.  See Lambrecht Decl. Ex. 1, ECF 
No. 19-5; “Sanctuary City for the Unborn” Lubbock Ordinance, § F(4) (Nov. 5, 2020), 
https://ci.lubbock.tx.us/storage/images/7I1admNrFWRf43nrtfCDY53mplZbg85H0QGTMEhD.
pdf.  As the purported author of that ordinance, Dickson surely must know its contours. See Matt 
Dotray, Public Vote on Lubbock Ordinance Growing More Likely, Lubbock Avalanche-Journal 
(Oct. 24, 2020), https://www.lubbockonline.com/story/news/2020/10/24/public-vote-sanctuary-
city-unborn-ordinance-beginning-seem-likely/3743510001/. 
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ECF No. 56.  Regardless, Advocate Plaintiffs have standing because they are themselves injured 

by Dickson’s threatened enforcement of S.B. 8, which operates directly against them.  See Compl. 

¶¶ 136, 140, 148; OCA-Greater Houston v. Texas, 867 F.3d 604, 610 (5th Cir. 2017) (“[An] 

organization can establish standing in its own name if it ‘meets the same standing test that applies 

to individuals.’” (citation omitted)).  Additionally, enforcement of S.B. 8 will require the Advocate 

Plaintiffs to redirect their limited funds to defending themselves in state courts across Texas and 

to paying S.B. 8’s mandatory penalties and fees if any S.B. 8 claimants are successful.  See Zamora 

Decl. ¶¶ 14–16, ECF No. 19-12; Jones Decl. ¶¶ 23, 26–27, ECF No. 19-13; Rupani Decl. ¶ 12, 

ECF No. 19-14; Williams Decl. ¶ 12, ECF No. 19-16; Conner Decl. ¶ 12, ECF No. 19-15; 

Mariappuram Decl. ¶ 17, ECF No. 19-19; State Defs. PI Opp’n 5 (conceding that Advocate 

Plaintiffs have alleged a diversion of resources and independent harm from S.B. 8 enforcement).  

That is also an injury in fact.  See Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982) 

(injury based on impairment to nonprofit’s “ability to provide counseling and referral services for 

low-and moderate-income homeseekers”); OCA-Greater Houston, 867 F.3d at 610–12 (standing 

where challenged law forced nonprofit to “spend extra time and money educating its members”).  

C. The Court Has Jurisdiction Over Plaintiffs’ Claims Against the State Agency 
Defendants 

1. The State Agency Defendants cannot dispute that they have a duty to bring 

enforcement actions against Provider Plaintiffs and their licensed staff who violate existing Texas 

laws.  See Pls.’ Opp’n State Agency MTD 2–5 (citing authorities).  State Agency Defendants 

argue, however, that reading S.B. 8’s text as barring only a subset of indirect enforcement actions 

is “dubious.”  State Agency Reply ISO MTD 2, ECF No. 63.  To the contrary, while S.B. 8 bars 

public officials from bringing an action directly under S.B. 8, it plainly does not prohibit all indirect 

enforcement.  S.B. 8 § 3 (to be codified at Tex. Health & Safety Code § 171.207(a)) (hereinafter 
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S.B. 8 § 3 citations are to the newly created sections of Tex. Health & Safety Code only).  The 

only indirect enforcement barred is “enforcement of Chapters 19 and 22, Penal Code, in response 

to violations of th[e] subchapter” in which S.B. will be codified.  Id.  Had the Legislature intended 

to prohibit all indirect enforcement, it would not have listed just those two chapters of the Penal 

Code.  Because S.B. 8’s text is clear, State Agency Defendants are proper defendants, and for the 

same reason, Pullman abstention is unwarranted.  Contra State Defs. PI Opp’n 12.  Moreover, 

even if S.B. 8 were not clear, abstention is not mandatory, and Defendants do not dispute that the 

totality of circumstances weighs against abstention.  See Pls.’ Opp’n to State Agency MTD 10–11 

(quoting Lipscomb v. Columbus Mun. Separate Sch. Dist., 145 F.3d 238, 243 (5th Cir. 1998)).  

2. State Agency Defendants also argue that Plaintiffs have not shown that Defendants 

have a “demonstrated willingness” to take enforcement action.  See State Agency Reply ISO MTD 

2–5.  Yet, despite another opportunity to unequivocally disclaim any authority to take enforcement 

actions against Plaintiffs “in response to violations” of S.B. 8, S.B. 8 § 171.207, Defendants have 

demurred.  Setting that aside, even assuming “demonstrated willingness” were the correct standard 

(which it is not, see Pls.’ Opp’n State Agency MTD 11–12), the Fifth Circuit has held that where 

a state official has the ability to act to “constrain” or “compel” the plaintiff, the official has a 

sufficient connection to the law for purposes of Ex parte Young.  See, e.g., Tex. Dem. Party v. 

Abbott, 978 F.3d 168, 180 (5th Cir. 2020) (holding Secretary of State was not immune because she 

had “specific duties regarding the [absentee ballot] application form” and thus had “authority to 

compel or constrain local officials based on actions she takes as to the application form”); Air Evac 

EMS, Inc. v. Texas, Dep’t of Ins., Div. of Workers’ Comp., 851 F.3d 507, 518–19 (5th Cir. 2017); 

K.P. v. LeBlanc, 627 F.3d 115, 125 (5th Cir. 2010) (holding board members were not immune 

because they had a statutory duty to determine whether a claim was excluded from coverage); 
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Okpalobi v. Foster, 244 F.3d 405, 421 (5th Cir. 2001) (en banc) (plurality opinion) (noting that Ex 

parte Young “requires that the defendant state official be acting, threatening to act, or at least have 

the ability to act” in the unconstitutional manner).  

3. Plaintiffs also have standing to sue the State Agency Defendants. See Pls.’ Opp’n 

State Agency MTD 15–17. Defendants argue Plaintiffs lack standing because they have not shown 

the State Agency Defendants are planning to indirectly enforce S.B. 8 against them, and their 

allegations are supposedly based on a series of contingent events.  State PI Opp’n 10–13; State 

Agency Reply ISO MTD 6–8.  That is plainly wrong: “That the statute has not been enforced and 

that there is no certainty that it will be does not establish the lack of a case or controversy.” KVUE, 

Inc. v. Moore, 709 F.2d 922, 930 (5th Cir. 1983), aff’d sub nom. Texas v. KVUE-TV, Inc., 465 U.S. 

1092 (1984).  Were Defendants correct, abortion providers could not challenge any abortion 

restriction, even a criminal one, before it took effect unless a state official first announced an intent 

to prosecute.  But of course, pre-enforcement challenges to abortion laws are legion without any 

such showing.  See, e.g., Planned Parenthood of Greater Tex. Fam. Planning & Preventative 

Health Servs. v. Kauffman, 981 F.3d 347 (5th Cir. 2020) (en banc) (pre-enforcement challenge to 

Medicaid termination); Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 748 

F.3d 583 (5th Cir. 2014) (pre-enforcement challenge to admitting-privileges, medication-abortion 

regulations); see also Diamond v. Charles, 476 U.S. 54, 64 (1986) (“The conflict between state 

officials empowered to enforce a law and private parties subject to prosecution of that law is a 

classic ‘case’ or ‘controversy’ within the meaning of Art. III.”); Pls. Consol. Opp’n Jackson & 

Clarkston MTDs 2–3. 

4. State Agency Defendants restate their arguments about the Provider Plaintiffs’ 

third-party standing on behalf of staff, but they have no response to Plaintiffs’ explanations why 
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those arguments are without merit.  See State Agency Reply ISO MTD 9.  They ignore that four 

of the five state agency officials named as defendants directly regulate and will injure Plaintiffs 

themselves, thus precluding the need for third-party standing as to those Defendants.  See Pls.’ 

Opp’n to State Agency MTD 2–5; see also Diamond, 476 U.S. at 65 (“A physician has standing 

to challenge an abortion law that poses for him a threat of criminal prosecution.” (citing Doe v. 

Bolton, 410 U.S. 179, 188 (1973)).  And with regard to Defendant Thomas, Defendants do not 

dispute Plaintiffs’ specific evidence that they and their staff (including nurses regulated by the 

Nursing Board) are closely aligned and that their staff are hindered from asserting their rights 

directly.  See Pls.’ Opp’n State Agency MTD 18–20 (citing declarations).   

II. PLAINTIFFS ARE LIKELY TO SUCCEED ON THEIR CLAIMS THAT S.B. 8 IS 
UNCONSTITUTIONAL 

A. Plaintiffs Are Likely to Succeed on Their Substantive-Due-Process Claim 

1. There is no dispute that S.B. 8 “prohibits” abortions after embryonic cardiac 

activity is detectable, see State Agency MTD 3, ECF No. 48; id. at 4; that cardiac activity is 

generally detectable by six weeks of pregnancy, see Pls.’ MSJ 8; and that six weeks’ pregnancy is 

months before the point of viability, see id. 7–8.  These are the only material facts for Plaintiffs’ 

substantive due process claim, and they are dispositive:  “Prohibitions on pre-viability abortions 

. . . are unconstitutional regardless of the State’s interests . . . .”  Jackson Women’s Health Org. v. 

Dobbs (“Jackson Women’s I”), 945 F.3d 265, 273 (5th Cir. 2019), cert. granted, No. 19-1392, 

2021 WL 1951792 (U.S. May 17, 2021).   

2. State Defendants argue that S.B. 8 is not really a ban because the undue-burden 

standard described in Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 

(1992), “is built into S.B. 8 as an affirmative defense.”  State Defs. PI Opp’n 15; id. at 16.  But 

S.B. 8 expressly prohibits abortions beginning at approximately six weeks: “a physician may not 
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knowingly perform or induce an abortion on a pregnant woman if the physician detected a fetal 

heartbeat.”  S.B. 8 § 171.204.  This six-week ban is not any less a ban simply because an 

affirmative defense can be raised after someone violates the ban and finds themselves in 

enforcement proceedings seeking to enforce the ban against them.  Were it otherwise, a state could, 

for example, impose a criminal ban on abortion so long as physicians, after they are arrested for 

violating the ban, could raise a constitutional defense at their criminal trial.  That is not the law. 

Furthermore, as Plaintiffs have explained, S.B. 8’s “undue burden” affirmative defense is 

not the undue-burden standard enunciated by the Supreme Court; it is an attempt to distort the 

Supreme Court’s standard.  Pls. MSJ 11–12, 27–28.  Indeed, the affirmative defense is set out in a 

section candidly titled “Undue Burden Defense Limitations.”  S.B. 8 § 171.209 (emphasis added).  

No Defendant even tries to refute Plaintiffs’ explanation of how S.B. 8’s affirmative defense 

conflicts with the undue burden standard.  

3. State Defendants next argue that Plaintiffs must “establish by a preponderance of 

the evidence that abortion clinics in Texas will either be forced to close due to lawsuits or will 

preemptively close due to potential lawsuits.”  State Defs. PI Opp’n 19.  But because S.B. 8 is a 

pre-viability ban, it is “doom[ed]” as a matter of law.  Jackson Women’s Health Org. v. Dobbs 

(“Jackson Women’s II”), 951 F.3d 246, 248 (5th Cir. 2020) (per curiam).  Each Plaintiff therefore 

need not prove what they will do if this unconstitutional ban is permitted to take effect.  Regardless, 

S.B. 8 will quickly decimate abortion access in Texas if not blocked.  See infra pp. 28–30.  

Defendants also incorrectly suggest that Plaintiffs must prove that a “large fraction” of 

patients impacted by S.B. 8 will face an undue burden in order to obtain facial relief.  State Defs. 

PI Opp’n 15.  The large-fraction analysis applies only in facial undue burden challenges to 

restrictions on abortion, not to pre-viability bans.  Compare, e.g., Whole Woman’s Health v. 
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Hellerstedt, 136 S. Ct. 2292, 2309, 2320 (2016) (applying large-fraction test in evaluating 

requirements for abortion providers), with Jackson Women’s II, 951 F.3d at 248 (invalidating six-

week abortion ban without addressing large-fraction test).  Even if the large-fraction test applied, 

it would be met because every patient subject to the ban suffers a constitutional violation. 

4. Defendants Dickson and Clarkston incorrectly assert that it is not enough to show 

that the “statute enacted by the Texas legislature” is unconstitutional.  Dickson PI Opp’n 8; see 

Clarkston PI Opp’n 15 (“Plaintiffs’ objections appear to be focused on . . . how the law causes an 

undue burden.”).  They insist that Plaintiffs must show that each of “the named defendants . . . will 

impose an ‘undue burden.’”  Dickson PI Opp’n 8–9; see also Clarkston PI Opp’n 15.  

They are mistakenly conflating the merits with relief.  The correct merits inquiry is whether 

the challenged statute violates substantive due process.  See, e.g., Whole Woman’s Health v. Lakey, 

769 F.3d 285, 293 (5th Cir. 2014) (“To determine the constitutionality of a state law, we ask 

‘whether the Act, measured by its text in this facial attack, imposes a substantial obstacle to . . . 

previability[] abortions.’” (quoting Gonzales v. Carhart, 550 U.S. 124, 156 (2007))), vacated in 

part, 574 U.S. 931 (2014).  If so, the court may issue appropriate relief against defendants who are 

connected to the statute’s enforcement.  See, e.g., Jackson Women’s Health Org. v. Currier, 760 

F.3d 448, 458–59 (5th Cir. 2014) (finding plaintiffs “demonstrated a substantial likelihood of 

proving that [the challenged statute] . . . imposes an undue burden” and therefore affirming 

injunction on “any and all forms of enforcement”).   

For essentially the same reasons, State Defendants are wrong to suggest that Plaintiffs must 

show that the enforcement mechanism—as opposed to the underlying abortion ban—imposes an 

undue burden.  State Defs. PI Opp’n 17.  For example, in Jackson Women’s II, the Fifth Circuit 

did not inquire whether criminally prosecuting abortion providers for violating the six-week ban 
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would impose an undue burden.  Rather, the straightforward fact that the law prohibited abortions 

before viability doomed its constitutionality.  Jackson Women’s II, 951 F.3d at 248.  

B. Plaintiffs Are Likely to Succeed on Their Claims That S.B. 8’s Enforcement 
Provisions Are Independently Unconstitutional 

Once this Court concludes, as it must, that S.B. 8 is an unconstitutional pre-viability ban, 

“any and all forms of enforcement” must be enjoined.  Currier, 760 F.3d at 458–59; see Pls.’ MSJ 

25–26; infra pp. 42–44.  Regardless, Plaintiffs are also likely to succeed in showing that S.B. 8’s 

enforcement provisions are independently unconstitutional.  Pls.’ MSJ 26–42.  

1. Federal law preempts the enforcement provisions 

State Defendants’ argument that the Supremacy Clause provides no cause of action is 

misplaced.  State Defs.’ PI Opp’n 21–22.  As in Air Evac EMS, Inc. v. Texas, Plaintiffs here have 

pleaded causes of action under Section 1983 and Ex parte Young—and “seek[] injunctive relief 

from state regulation, on the ground that such regulation is pre-empted by [federal law] which, by 

virtue of the Supremacy Clause of the Constitution, must prevail.”  851 F.3d at 515 (quoting Shaw 

v. Delta Air Lines, Inc., 463 U.S. 85, 96 n.14 (1983)); see Compl. ¶¶ 1, 20–21, 55 n.5; Pls.’ MSJ 

26–28; Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320, 326 (2015) (“[A]s we have long 

recognized, if an individual claims federal law immunizes him from state regulation, the court may 

issue an injunction upon finding the state regulatory actions preempted.”).  

State Defendants’ remaining attacks on Plaintiffs’ preemption claim fail.  They argue that 

Section 171.212(e) merely observes that courts may vacate injunctions against enforcement of a 

law, see State Defs.’ PI Opp’n 22—when in fact it dismisses “declaration[s] of unconstitutionality” 

and the injunctions that flow from them as “nothing more than . . . edict[s]” that can be ignored by 

any court with “a different understanding of the requirements of the . . . United States 

Constitution,” see S.B. 8 § 171.212(e).  And Section 171.208(e)(4)-(5) requires state courts 
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enforcing S.B. 8 to ignore the impact of decisions of federal district courts and courts of appeals 

on defendants’ rights.  See, e.g., S.B. 8 § 171.208(e)(4) (prohibiting reliance on a “state or federal 

court decision that is not binding on the court in which the action has been brought”).  

Additionally, Plaintiffs explained how S.B. 8 purports to override the federal undue-burden 

standard by precluding courts from examining the statewide impact of the law.  Pls.’ MSJ 27–28.  

State Defendants do not dispute that the federal standard considers a law’s burdens on abortion 

access in light of abortion patients’ real-world context, including the law’s impact on abortion 

providers and patient support systems not before the court.  But they argue (without citation) that 

this applies only in facial challenges and would not apply when an individual is defending 

themselves in an enforcement action.  See State Defs. PI Opp’n 22–23.  That makes no sense.  

Whole Woman’s Health, for instance, was an as-applied challenge, and the Court credited evidence 

of the challenged law’s impact on non-plaintiff abortion providers and the attendant consequences 

on abortion patients and then awarded facial relief.  136 S. Ct. at 2305, 2313.  S.B. 8 impermissibly 

purports to handcuff those sued in enforcement proceedings from making similar arguments.  This 

attempt by the Texas Legislature to override federal determinations of the Federal Constitution 

strikes at the heart of the Supremacy Clause.  See Cooper v. Aaron, 358 U.S. 1, 17 (1958). 

2. The enforcement provisions violate the constitutional guarantee of 
equal protection 

As Plaintiffs showed, S.B. 8’s enforcement provisions single out those who provide or 

assist with abortions and treat them differently from “other civil litigant[s] in Texas.”  Pls.’ MSJ 

29; see also Compl. ¶ 80.  State Defendants incorrectly assert that Plaintiffs “never identify who 

[the] other similarly situated people are.”  State Defs. PI Opp’n 23.  But it is a testament to S.B. 

8’s invidiousness that no other civil litigant in Texas (or, indeed, the country) is subject to such a 

hostile legal framework full of unique rules designed to harass one group of litigants and doom 

Case 1:21-cv-00616-RP   Document 76-1   Filed 08/19/21   Page 27 of 57



 

18 

their defenses.  See Pls.’ MSJ 28–32.  There is thus no error in identifying all other civil litigants 

in Texas as the relevant comparator.  See City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 

432, 447–50 (1985) (invalidating ordinance that purported to regulate facility density by requiring 

a permit for mentally disabled group homes and discussing as proper comparators facilities that 

served different populations, addressed different needs, and provided different services).  Nor is 

there any merit to State Defendants’ extraordinary contention that this transparently discriminatory 

treatment is on par with benign rules specific to a subject area—like Texas rules regarding “fruit 

flies” or “shellfish.”  See State Defs.’ PI Opp’n 23.  Rather, S.B. 8’s enforcement provisions upend 

countless legal norms to coerce Plaintiffs’ compliance with an unconstitutional abortion ban.  

Defendants do not dispute that Plaintiffs prevail under heightened scrutiny.  See State 

Defs.’ PI Opp’n 23–24; Clarkston PI Opp’n 17.  They argue instead that heightened scrutiny does 

not apply because there is “no fundamental right to perform (or aid in performing) abortions.”  

State Defs. PI Opp’n 23.  But they cannot contest that this enforcement scheme is a direct attack 

on Plaintiffs’ patients’ fundamental right to abortion.  It also directly implicates Plaintiffs’ First 

Amendment rights.  See Pls.’ MSJ 35–42.  

In any event, Plaintiffs would prevail under rational-basis review.  Section 3 of S.B. 8 is 

plainly “drawn for the purpose of disadvantaging” disfavored classes, specifically abortion 

providers, abortion patients, and their supporters.  Romer v. Evans, 517 U.S. 620, 633 (1996); Pls.’ 

MSJ 29–31.  State Defendants argue that the State’s legitimate interest in potential life is sufficient 

to satisfy rational-basis review.  See State Defs. PI Opp’n 24.  Defendants ignore the Supreme 

Court’s admonition in Casey that any state measures to promote this interest “must be calculated 

to inform the woman’s free choice, not hinder it.”  505 U.S. at 877.  S.B. 8’s rigged enforcement 

scheme is designed to (and will, absent relief) further its unconstitutional pre-viability ban, see 
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Pls.’ MSJ 9–14, so the State’s interest in potential life cannot furnish a rational basis for it.4  

Defendant Clarkston maintains that she is beyond the reach of Plaintiffs’ equal-protection 

claim because she treats every petition filed under S.B. 8 the same.  Clarkston PI Opp’n 16.  But 

the statute impermissibly treats abortion providers and patient supporters differently, and clerks 

can be enjoined because of their connection to enforcement of the unconstitutional statute.  See 

Pls.’ Consol. Opp’n Jackson & Clarkston MTDs 4, 12–15, 31. 

3. The enforcement provisions are unconstitutionally vague 

S.B. 8’s enforcement provisions condition potential liability “on confusing and ambiguous 

criteria,” and “therefore present[] serious problems of notice, discriminatory application, and 

chilling effect on the exercise of constitutional rights.”  Colautti v. Franklin, 439 U.S. 379, 394 

(1979).  Nothing in Defendants’ oppositions supports a different conclusion. 

Contrary to the State Defendants’ assertions, neither Plaintiffs nor anyone else can 

“understand what this law permits and prohibits.”  State Defs. PI Opp’n 25.  As Plaintiffs 

explained, S.B. 8 forces abortion providers to try to guess the Supreme Court’s future abortion 

jurisprudence; it states that abortion providers cannot rely on binding Supreme Court precedent or 

any other court decision in place at the time of their conduct if that decision is later overruled.  

Pls.’ MSJ 32–33; S.B. 8 § 171.209(e).  Citing nothing, State Defendants argue that this is a 

“retroactivity claim” that abortion providers can try to assert as a defense once they are in S.B. 8 

enforcement proceedings.  State Defs. PI Opp’n 25.  But due process requires fair warning of “what 

the law is” before it is enforced.  Landgraf v. USI Film Prods., 511 U.S. 244, 265 (1994); see also 

Grayned v. City of Rockford, 408 U.S. 104, 108 (1972). 

                                                 
4 Plaintiffs have not advanced a class-of-one theory for the obvious reason that S.B. 8 

threatens broad categories of Texans who provide or support abortion.  Defendant Clarkston’s 
refutation of that theory is, therefore, misplaced.  See Clarkston PI Opp’n 17. 
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State Defendants’ attempt to defend S.B. 8’s aiding-or-abetting provision fails.  They do 

not dispute that this provision is undefined and has no uniform definition under Texas law.  Pls.’ 

MSJ 33.  State Defendants argue that Plaintiffs “fail to explain what conduct they are concerned 

about—what exactly they wish to do.”  State Defs. PI Opp’n 26.  But Plaintiffs’ declarations clearly 

articulate the conduct in which they engage to facilitate abortion access and that they wish to 

continue to do so.  See, e.g., Rupani Decl. ¶¶ 6–9; Conner Decl. ¶¶ 5–9; Kanter Decl. ¶¶ 17–21, 

ECF No. 19-17; Mariappuram Decl. ¶¶ 6–10.  State Defendants’ reliance on Pennhurst State 

School and Hospital v. Halderman is misplaced.  See State Defs. PI Opp’n 26 (citing 465 U.S. 89, 

106 (1984)).  Pennhurst holds that federal courts cannot enjoin state officials from violating state 

law.  465 U.S. at 106.  It is no obstacle to holding a state law void for vagueness under the Due 

Process Clause of the Fourteenth Amendment.  See id.  Abstention is also inappropriate under the 

totality of the circumstances.  See Pls.’ Opp’n State Agency MTD 10–11.    

State Defendants are also wrong in arguing that the lack of a scienter requirement in the 

aiding-or-abetting provision is irrelevant.  “[The Supreme] Court has long recognized that the 

constitutionality of a vague statutory standard is closely related to whether that standard 

incorporates a requirement of mens rea.”  Colautti, 439 U.S. at 395.  S.B. 8’s imposition of aiding-

or-abetting liability “regardless of whether the person knew or should have known that the abortion 

would be performed or induced in violation of [the law],” S.B. 8 § 171.208(a)(2), “is little more 

than ‘a trap for those who act in good faith,’” Colautti, 439 U.S. at 395 (citation omitted).  Contrary 

to State Defendants’ contention, the aiding-and-abetting provision is not saved by the affirmative 

defense allowing a person to try to prove that they “conducted a reasonable investigation.”  State 

Defs. PI Opp’n 26 (quoting S.B. 8 § 171.208(f)).  Whether conduct “aids and abets” a prohibited 

abortion turns on whether the physician later detects a “fetal heartbeat”—which may not be 
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knowable at the time of the aiding-and-abetting conduct.  See Women’s Med. Ctr. of Nw. Houston 

v. Bell, 248 F.3d 411, 422 (5th Cir. 2001) (abortion regulation is “vague on its face because it 

impermissibly subjects physicians to sanctions based not on their own objective behavior, but on 

the subjective viewpoints of others.”).  Defendants do not contest that the only way to avoid 

S.B. 8’s draconian aiding-and-abetting penalties is to “steer far wider of the unlawful zone” by 

avoiding assistance with any abortion, even non-prohibited ones.  Grayned, 408 U.S. at 109 

(citations and internal quotation marks omitted).  That makes the provision impermissibly vague. 

Finally, as Plaintiffs explained, S.B. 8’s enforcement provisions invite arbitrary 

enforcement.  Pls.’ MSJ 34–35.  State Defendants’ only response is to say that a person defending 

themselves in enforcement proceedings can argue that the S.B. 8 claimant lacks standing and that 

a particular award of monetary penalties is grossly excessive.  State Defs. PI Opp’n 26–28.  But 

none of that solves the fundamental arbitrariness of S.B. 8’s enforcement scheme as a whole, 

which encourages anti-abortion activists to arbitrarily police their political and ideological 

opponents and fails to “provide standards to govern” the amount of liability. United States v. Ross, 

948 F.3d 243, 247 (5th Cir.), cert. denied, 141 S. Ct. 305 (2020). 

4. S.B. 8’s aiding-and-abetting liability impermissibly interferes with 
Plaintiffs’ First Amendment rights 

State Defendants’ response to Plaintiffs’ First Amendment claims relies heavily on S.B. 8’s 

savings clause.  State PI Opp’n 28–30.  But they fail to rebut Plaintiffs’ arguments and authorities 

showing that the savings clause provides woefully insufficient protection.  See Pls.’ MSJ 41–42. 

State Defendants also contend, erroneously, that the First Amendment does not protect a 

lawyer’s right to litigate cases.  To the contrary, the Supreme Court has consistently held that 

public interest lawyers, like those affiliated with Jane’s Due Process, have a First Amendment 

right to engage in courtroom advocacy.  See Legal Servs. Corp. v. Velazquez, 531 U.S. 533, 548 
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(2001) (holding that statutory limitations on the arguments that could be made by lawyers 

receiving federal funding violated the First Amendment rights of both lawyers and clients: “The 

Constitution does not permit the Government to confine litigants and their attorneys in this 

manner.”); In re Primus, 436 U.S. 412, 426–28 (1978) (holding that the First Amendment 

protected the rights of attorneys affiliated with the ACLU to solicit clients for litigation); NAACP 

v. Button, 371 U.S. 415, 428–29 (1963) (“We hold that the activities of the NAACP, its affiliates 

and legal staff . . . are modes of expression and association protected by the First and Fourteenth 

Amendments . . . .”).  The single out-of-circuit decision cited by State Defendants, Mezibov v. 

Allen, is inapposite because it concerns a fee-for-hire attorney who did not claim to be advancing 

a social-change agenda.  State Defs. PI Opp’n 30 (citing 411 F.3d 712, 720–21 (6th Cir. 2005)). 

C. Plaintiffs Are Likely to Succeed on Their Claim That Section 4 of S.B. 8, the 
Fee-Shifting Provision, Is Unconstitutional and Preempted 

1. State Defendants fail to contend with Plaintiffs’ arguments that Section 4 violates 

the First Amendment because it is a content- and viewpoint-based restriction on speech and is 

intended to insulate constitutional violations from review.  See Pls.’ MSJ 42–45.  Instead, they 

point to other fee-shifting statutes, including 42 U.S.C. § 1988, and suggest that, because those 

statutes are constitutional, Section 4 must be as well.  See State Defs. PI Opp’n 31. 

This is false equivalence.  Section 1988’s very “purpose . . . is to ensure effective access to 

the judicial process for persons with civil rights grievances.”  Hensley v. Eckerhart, 461 U.S. 424, 

429 (1983) (citation and internal quotation marks omitted).  It is also content- and viewpoint-

neutral, permitting prevailing plaintiffs to recover fees whenever they prevail on a claim that a 

state law violates their federal constitutional or statutory rights, whatever those rights may be.  In 

contrast, S.B. 8 aims to “insulate” patently unconstitutional state “laws from legitimate judicial 

challenge,” thus frustrating Plaintiffs’ right to petition.  Velazquez, 531 U.S. at 548.  S.B. 8 also 
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punishes only those litigants motivated to block the enforcement of laws that “regulate[] or 

restrict[] abortion” or laws that provide funding to entities who “perform or promote” abortion 

because of the content of their advocacy.  S.B. 8 § 4 (adding Tex. Civ. Prac. & Rem. Code 

§ 30.022).  Moreover, State Defendants ignore that S.B. 8’s extreme penalties apply not only to 

parties, but also to their attorneys, who could be jointly and severally liable for fees for well-

founded but ultimately non-meritorious claims.  Id.  These aspects of S.B. 8 make clear why 

Plaintiffs will prevail on their challenges to Section 4 and why a ruling in Plaintiffs’ favor need 

not have any broader effect on other fee-shifting provisions. 

Nothing in the decisions cited by State Defendants suggests otherwise.  Charles v. Daley 

recognized that the First Amendment applies to litigation-related activities, and its ultimate 

affirmance of an award of fees under Section 1988 is unremarkable for the reasons discussed.  846 

F.2d 1057, 1075 (7th Cir. 1988).  Premier Electrical Construction Co. v. National Electrical 

Contractors Association rejected a challenge to the Sherman Act’s general fee-shifting provision, 

which entitled prevailing plaintiffs to fees and bore none of the offensive hallmarks of S.B. 8.  See 

814 F.2d 358, 373 (7th Cir. 1987).  To the extent State Defendants suggest that Premier holds that 

the First Amendment is inapplicable to fee-shifting provisions in litigation altogether, that position 

is inconsistent with Supreme Court precedent.  See Brown v. Ent. Merchs. Ass’n, 564 U.S. 786, 

792 (2011) (describing extremely narrow categories of speech that fall outside the First 

Amendment’s ordinary protection); Pls.’ MSJ 42–45.  And it would lead to absurd results.  Under 

that view, for example, a state could adopt a fee-shifting statute that permits one political party to 

challenge election laws without risk of fee shifting but imposes massive fees on other political 

parties seeking to vindicate their rights.  

2. State Defendants make no attempt to explain how S.B. 8’s fee-shifting provision is 
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consistent with 42 U.S.C. § 1988.  They instead argue that the Supremacy Clause does not create 

an independent private right of action.  State Defs. PI Opp’n 33.  But Plaintiffs’ cause of action is 

under Section 1983 and Ex parte Young, and preemption can be raised where the federal law 

confers a clear right on the plaintiff.  See supra p. 16; Air Evac EMS, 851 F.3d at 515; Legacy 

Cmty. Health Servs., Inc. v. Smith, 881 F.3d 358, 371 (5th Cir. 2018), as revised (Feb. 1, 2018) 

(citing, e.g., Blessing v. Freestone, 520 U.S. 329 (1997)) (plaintiffs may rely on Section 1983 to 

argue that a federal statute preempts state law where the federal statute confers a clear right on the 

plaintiff); see also Pls.’ MSJ 46–48 (describing the right conferred on Plaintiffs by Section 1988).  

State Defendants also attempt to divert attention from Section 4’s draconian nature by 

arguing, in essence, that there is no harm to Plaintiffs if State Defendants “merely . . . request[] 

fees” in the federal district courts where they litigate.  State Defs. PI Opp’n 33.  But that is not 

what Section 4 does.  It imposes liability on Plaintiffs and their attorneys whenever they do not 

prevail on all covered claims, and it allows defendants deemed “prevailing” to initiate entirely new 

lawsuits in Texas state courts to recover those fees, irrespective of the earlier orders of federal 

judges who presided over the original cases.  Authorizing such suits will have an irreparable 

chilling effect on Plaintiffs’ petitioning activity and create barriers to obtaining counsel.  See Pls.’ 

MSJ 44; Barraza Decl. ¶¶ 24–25, ECF No. 19-10; Braid Decl. ¶ 21, ECF No. 19-8; Ferrigno Decl. 

¶ 33, ECF No. 19-3; Gilbert Decl. ¶ 38, ECF No. 19-1; Hagstrom Miller Decl. ¶ 34, ECF No. 19-

7; Klier Decl. ¶ 18, ECF No. 19-4; Lambrecht Decl. ¶¶ 29–31; Linton Decl. ¶¶ 28–29, ECF No. 

19-6; Rosenfeld Decl. ¶¶ 10–11, ECF No. 19-9; Sadler Decl. ¶ 18, ECF No. 19-11. 

D. Plaintiffs Have Properly Invoked Section 1983 and the Declaratory Judgment 
Act to Assert Both Their Own Rights and Their Patients’ Rights 

Defendant Dickson argues that Plaintiffs cannot sue him under 42 U.S.C. § 1983 and the 

Declaratory Judgment Act for relief on behalf of third parties seeking abortions.  Dickson PI Opp’n 
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12–15.  This argument is irrelevant to many of Plaintiffs’ claims, which Plaintiffs bring both in 

their own right and on behalf of patients and/or staff.  See Compl. ¶¶ 24–46 (all plaintiffs), 131–

63 (all claims).  In any event, it is wrong.  

1. Dickson contends that Section 1983’s text limits the cause of action to “the party 

injured” by a challenged law, such that doctors, for example, cannot state a substantive-due-

process claim under Section 1983 on behalf of patients injured by an abortion ban.  Dickson PI 

Opp’n 12–13.  But on its face, Section 1983 does not limit who may bring suit, and instead 

prescribes to whom a state actor may be liable.  42 U.S.C. § 1983 (providing that state actors 

responsible for “the deprivation of any rights . . . shall be liable to the party injured” (emphasis 

added)).  Moreover, even taken at face value, Dickson’s textual argument would still permit 

“injured” parties to bring their Section 1983 cause of action through a third-party plaintiff, as 

injured patients do here.  See, e.g., Planned Parenthood of Wis., Inc. v. Van Hollen, 738 F.3d 786, 

793–94 (7th Cir. 2013) (rejecting argument that abortion-provider plaintiff with third-party 

standing could not assert Section 1983 claims to vindicate rights of patients).  

2. The Declaratory Judgment Act provides that “[i]n a case of actual controversy 

within its jurisdiction, . . . any court of the United States . . . may declare the rights and other legal 

relations of any interested party seeking such declaration, whether or not further relief is or could 

be sought.”  28 U.S.C. § 2201(a).  The DJA thus supplies an additional remedy and is not itself 

“an additional cause of action.”  Okpalobi, 244 F.3d at 423 n.31.  To the extent Plaintiffs need to 

rely on it, the DJA plainly covers the relief they seek here:  because a declaration of S.B. 8’s 

unconstitutionality would affect Plaintiffs’ ability to provide and advocate for constitutionally 

protected medical services without fear of penalty, Plaintiffs are interested parties whose “rights 

and other legal relations” will be affected by the court’s ruling.  28 U.S.C. § 2201(a).  
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3. More fundamentally, Dickson’s Section 1983 and DJA arguments are foreclosed 

by decades of undisturbed precedent recognizing third-party standing in suits for declaratory and 

injunctive relief under Section 1983.  See, e.g., Craig v. Boren, 429 U.S. 190, 191–93 (1976); Van 

Hollen, 738 F.3d at 794 (“[T]he cases are legion that allow an abortion provider, such as 

[Plaintiffs], to sue to enjoin as violations of federal law (hence litigable under 42 U.S.C. § 1983) 

state laws that restrict abortion.”).  Were Dickson’s Section 1983 theory correct, all these cases 

would have been barred.  Instead of wrestling with this precedent, Dickson relies on decisions that 

support the more general proposition that Section 1983 typically does not provide a cause of action 

for plaintiffs asserting constitutional injury to themselves arising from harms suffered by others.  

See Dickson Opp’n 13.  But those decisions do not involve claims brought on behalf of third 

parties, and thus have no bearing on whether plaintiffs who have established third-party standing 

can bring claims under Section 1983 to vindicate third-party rights.  See, e.g., Rizzo v. Goode, 423 

U.S. 362 (1976); Coon v. Ledbetter, 780 F.2d 1158, 1160 (5th Cir. 1986).  Moreover, while 

Dickson cites Shaw v. Garrison, 545 F.2d 980 (5th Cir. 1977), for the proposition that suits under 

Section 1983 for deprivation of another’s constitutional rights are “impermissible,” that decision 

was reversed by the U.S. Supreme Court in Robertson v. Wegmann, which held that a deceased 

plaintiff’s constitutional claims could be asserted under Section 1983 by a third party in certain 

circumstances, 436 U.S. 584, 588–90 (1978).5 

                                                 
5 Similarly, other decisions cited by Dickson, see Dickson PI Opp’n 13 n.17, reject the 

plaintiff’s Section 1983 claim for failure to allege a violation of the plaintiff’s constitutional rights.  
See Bates v. Sponberg, 547 F.2d 325, 331 (6th Cir. 1976); Garrett v. Clarke, 147 F.3d 745, 746 
(8th Cir. 1998); Archuleta v. McShan, 897 F.2d 495, 497 (10th Cir. 1990).  They do not stand for 
the proposition that, as a statutory matter, a plaintiff with third-party standing cannot seek relief 
under Section 1983 for someone who does have a constitutional claim.  
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E. Defendant Dickson Is Acting Under Color of State Law for Purposes of Section 
1983 

Plaintiffs detailed why Defendant Dickson is properly sued under Section 1983 as acting 

under color of state law. See Pls.’ MSJ 20; Pls.’ Opp’n Dickson MTD 13–17.  Yet Dickson 

continues to assert that “a private litigant does not act ‘under color of’ state law by filing a lawsuit 

authorized by a state statute.”  Dickson PI Opp’n 9. He is wrong, and the decisions he references 

support Plaintiffs’ suit against him.  See Pls.’ Opp’n Dickson MTD 17.  Dickson also appears to 

believe that because he allegedly has not “conspir[ed] or coordinat[ed] his efforts with government 

officials,” he cannot be sued under Section 1983.  Dickson PI Opp’n 10.  While conspiring with a 

state official to deprive a person of their federal rights is one example of acting under color of state 

law, it is not the only one.  As Plaintiffs have explained, see Pls.’ Opp’n Dickson MTD 13–17, a 

private individual acts under color of state law if he exercises authority “traditionally and 

exclusively” reserved to the state, Manhattan Cmty. Access Corp. v. Halleck, 139 S. Ct. 1921, 

1928–29 (2019), or when he makes extensive use of state procedures with the overt, significant 

assistance of state officials, even if those officials’ assistance is limited to carrying out the state 

procedures, such as through ex parte attachment mechanisms, Edmonson v. Leesville Concrete 

Co., 500 U.S. 614, 622 (1991) (discussing several cases in which the Supreme Court has found a 

private person acting under color of state law).  Both of those situations are present here, which 

Dickson has never disputed.  See Dickson Reply ISO MTD 8; Dickson PI Opp’n 9–10.  

III. PLAINTIFFS HAVE DEMONSTRATED IRREPARABLE HARM, AND THE 
OTHER PRELIMINARY INJUNCTION FACTORS FAVOR RELIEF  

In addition to demonstrating a likelihood of success on the merits, Plaintiffs meet each of 

the other three preliminary-injunction factors.  

A. As an initial matter, no Defendant disputes that constitutional injuries alone suffice 

to establish irreparable harm.  Elrod v. Burns, 427 U.S. 347, 373 (1976); see Pls.’ MSJ 49.  
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Moreover, Defendant Dickson concedes that “[t]he plaintiffs will certainly suffer irreparable harm 

when Senate Bill 8 takes effect on September 1.”  Dickson PI Opp’n 15. 

The other Defendants’ attempts to minimize the profoundly imminent and irreparable harm 

posed by a ban on abortion after six weeks of pregnancy, see State Defs. PI Opp’n 33–-34; 

Clarkston PI Opp’n 22–23, defy all evidence and law. See Pls.’ MSJ 14–17, 24 n.5.  And 

Defendants’ finger-pointing about who will enforce S.B. 8, see Clarkston PI Opp’n 22, misses the 

mark when every Defendant and Defendant class plays a role in the Act’s enforcement.  Each poses 

a concrete threat to Plaintiffs that chills their provision of constitutionally protected abortions and 

First Amendment freedoms.  Preliminary injunctive relief against all Defendants and the 

Defendant classes would unquestionably relieve Plaintiffs’ most severe and pressing injuries. See 

Pls.’ Consol. Opp’n Jackson & Clarkston MTDs 8–21, 30-32; Pls.’ Opp’n State Agency MTD 2-

17; Pls.’ Opp’n Dickson MTD 6-13.6 

As long as Defendants retain the power to enforce S.B. 8 either directly or collaterally, 

Plaintiffs face two equally devastating outcomes.  On the one hand, many (if not all) will be forced 

to comply with the ban.  See Ex. D, Jeremy Blackburn, Texas Abortion Clinics Brace for Near 

Shutdown as New Law Is Enacted: “We Have to Comply,” Houston Chronicle (updated Aug. 14, 

2021).  In that case, thousands of Texans will instantly lose access to constitutionally protected 

abortion care.  Many will be forced to carry pregnancies to term against their will and/or try to 

                                                 
6 Dickson’s parade of horribles, see Dickson PI Opp’n 15–18, is of no moment.  That a 

preliminary injunction against Defendants would not cure Plaintiffs’ every injury plainly does not 
mean this Court lacks authority to prevent the substantial irreparable harm within its control.  See, 
e.g., Campaign for S. Equal. v. Bryant, 64 F. Supp. 3d 906, 949 (S.D. Miss. 2014) (rejecting State’s 
argument that preliminarily enjoining same-sex marriage ban would not remedy irreparable harm 
because it “‘would not alter’ the public’s negative perceptions of gay and lesbian couples,” since, 
“although the public may or may not change its views, the government can be enjoined from 
enforcing laws which perpetuate the idea that same-sex couples are second-class citizens”), aff’d, 
791 F.3d 625 (5th Cir. 2015). 
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scrape together the resources to obtain out-of-state medical care.  Pls.’ MSJ 14–17.  And Plaintiffs 

will sacrifice their First Amendment rights, see id. at 35–42, among other severe harms, see, e.g., 

id. at 5 (clinics closing permanently based on abortion restrictions later held unconstitutional); 

Hagstrom Miller Decl. ¶ 23 (likely closure under S.B. 8); Rosenfeld Decl. ¶ 3 (same); Ferrigno 

Decl. ¶ 13 (same); Klier Decl. ¶ 10 (same).  

On the other hand, even if any Plaintiffs do defy the ban, the patients who would otherwise 

be served by the Plaintiffs who comply—the majority of patients statewide—will still face the 

devastating harms described above.  And any Plaintiffs who defy the ban will face “countless” 

costly and harassing enforcement actions by individuals “eager and ready” to sue Plaintiffs.  

Dickson PI Opp’n 18.  Declarations submitted by Dickson confirm this.  Dickson Suppl. Decl. 

¶ 15, ECF No. 64-1 (“countless other individuals who will sue”); Dickson Decl. ¶ 8; Seago Decl. 

¶¶ 5–6, ECF No. 50-2 (referring to Texas Right to Life website “publicizing the availability of 

private civil-enforcement lawsuits under Senate Bill 8” and “several individuals who intend to 

sue”); Ex. C (screenshots of the website).  S.B. 8’s per-abortion bounty of at least $10,000 will 

also guarantee enforcement actions will be brought.  And there is a strong likelihood of collateral 

enforcement against any Plaintiffs who defy the ban under state statutes that, for instance, mandate 

that the Texas Medical Board open an investigation if a Texas physician is subject to three or more 

health-care-related lawsuits within a five-year period. See Pls.’ Opp’n State Agency MTD 2–3.  

If any one of the countless private enforcers were to persuade a court in S.B. 8’s rigged 

proceedings that Plaintiffs so much as “intend” to violate the ban, Plaintiffs’ provision of 

constitutionally protected abortion care would be forced to stop under S.B. 8’s mandatory 

penalties.  S.B. § 171.208(b)(1).  And even if none were to succeed, the litigation would drain 

Plaintiffs’ time and resources and divert them from providing constitutionally protected abortion 
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care. See First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 785 n.21 (1978); Gilbert Decl. ¶ 35; 

Ferrigno Decl. ¶ 13; Lambrecht Decl. ¶ 16; Linton Decl. ¶ 15; Hagstrom Miller Decl. ¶ 21; 

Rosenfeld Decl. ¶ 6; Barraza Decl. ¶ 14.  In either scenario, Plaintiffs, their staff, and their patients 

face imminent and irreparable harm if this Court permits S.B. 8’s six-week ban and enforcement 

regime to take effect.  See Pls.’ TRO/PI Mot. 6; Pls.’ MSJ 49.  

In addition, Plaintiffs will clearly face irreparable injury if S.B. 8’s fee-shifting provision 

takes effect.  The harm Plaintiffs have shown is not, of course, “responding to a motion for 

attorney’s fees” in the future.  State Defs. PI Opp’n 34.  It is the chilling effect today of a provision 

designed solely for the purpose of deterring litigation to vindicate constitutional rights—litigation 

that is itself protected First Amendment speech and conduct in which Plaintiffs must frequently 

engage. See Pls.’ MSJ 42–45; Pls.’ Opp’n State Agency MTD 13–15.  

B. The interests of Plaintiffs and their patients in preserving their constitutional rights 

while this case is pending outweigh any harm to Defendants that may flow from an injunction.  

Pls.’ TRO/PI Mot. 7; De Leon v. Perry, 975 F. Supp. 2d 632, 664 (W.D. Tex. 2014), aff’d sub 

nom. De Leon v. Abbott, 791 F.3d 619 (5th Cir. 2015).  Indeed, neither the State Defendants nor 

Defendant Clarkston could identify any harm if S.B. 8 is preliminarily enjoined, see State Defs. PI 

Opp’n 34–35; Clarkston PI Opp’n 23–24, and Defendant Dickson conceded that no harm results 

to the extent S.B. 8 is unconstitutional, Dickson PI Opp’n 18.  While Defendants reiterate their 

unfounded jurisdictional complaints and merits theories, see id.; State Defs. PI Opp’n 34–-35; 

Clarkston PI Opp’n 23–-24, balancing equities and the public interest are distinct criteria from the 

likelihood of success on the merits, Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008).  

And “it is always in the public interest to prevent the violation of a party’s constitutional rights.”  
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Currier, 760 F.3d at 451 (cleaned up).7 

IV. THE COURT SHOULD PRELIMINARILY ENJOIN ENFORCEMENT OF S.B. 8 

A. Section 1983 Permits an Award of Injunctive Relief Against the Defendant 
Classes of Judges and Clerks 

Section 1983 permits injunctive relief “in any action brought against a judicial officer for 

an act or omission taken in such officer’s judicial capacity” where “a declaratory decree was 

violated or declaratory relief was unavailable.”  42 U.S.C. § 1983.  Although Defendants contend 

this provision bars injunctive relief against the judge and clerk defendant classes, it does not for 

three reasons.  First, clerks are not “judicial officers” within the meaning of Section 1983.  Second, 

even if both judges and clerks are judicial officers, declaratory relief against them has become 

“unavailable,” thus clearing the way for an injunction.  Third, their relevant actions in this case are 

not taken in a judicial capacity but in their official capacity to enforce S.B. 8’s abortion ban. 

1. Clerks are not “judicial officers”  

a. “Judicial officer” refers to judges and other jurists, not all court 
personnel 

Section 1983’s limit on injunctive relief against judicial officers does not apply to the 

Defendant class of clerks because they are not “judicial officers.”   

Although Section 1983 does not define “judicial officer,” the term is common in the U.S. 

Code, and its use in those statutes consistently refers to judges, justices, magistrates, and other 

jurists—not all court employees, such as clerks.  For instance, the Bail Reform Act defines 

“judicial officer” as a person with the authority “to detain or release a person before trial or 

sentencing or pending appeal in a court of the United States, and any judge of the Superior Court 

                                                 
7 Defendants do not dispute that “entry of the preliminary injunction requested by Plaintiffs 

would not subject Defendants to any costs or damages,” Pls.’ TRO/PI Mot. 7, and therefore the 
injunction should issue without security pursuant to Fed. R. Civ. P. 65(c).  
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of the District of Columbia.”  18 U.S.C. § 3156(a)(1) (added 1975).  The Speedy Trial Act defines 

“judge” and “judicial officer” as “any United States magistrate judge[] [or] Federal district judge.”  

18 U.S.C. § 3172(1) (added 1975).  The Court Interpreters Act establishes different duties for the 

“clerk of the court, or other court employee,” and the “presiding judicial officer.”  28 U.S.C. 

§ 1827(c)(2), (d)(1) (added 1978 and amended 1988).  Other federal statutes likewise differentiate 

between clerks and judicial officers.  See, e.g., 28 U.S.C. §§ 480, 482 (added 1990) (requiring 

education and training for “judicial officers, clerks of court, courtroom deputies, and other 

appropriate court personnel,” and defining “judicial officer” as “a United States district court judge 

or a United States magistrate”); 5 U.S.C. App. 4 § 103(c) (as amended 1990) (requiring financial 

disclosures by nominees to “offices or positions which require confirmation by the Senate . . . other 

than individuals nominated to be judicial officers”); 5 U.S.C. App. 4 § 109(8), (10) (added 1989) 

(defining “judicial officers” as justices and judges, while defining “judicial employee” as “any 

employee of the judicial branch . . . who is not a judicial officer”). 

Federal Rules use “judicial officer” in the same way.  The Federal Rules of Criminal 

Procedure define “Judge” as “a federal judge or a state or local judicial officer,” and “[s]tate or 

local judicial officer” is defined as state or local judges, magistrates, justices of the peace, and the 

like.  Fed. R. Crim. P. 1(b)(4)(10); see 18 U.S.C. § 3041.  And the Federal Rules of Bankruptcy 

Procedure provide that “‘[c]lerk’ means bankruptcy clerk,” while “‘court’ or ‘judge’ means the 

judicial officer before whom a case or proceeding is pending.”  Fed. R. Bankr. P. 9001(3), (4). 

There is no indication that Congress intended “judicial officer” in Section 1983 to have 

any meaning other than the meaning it has throughout the rest of the United States Code and 

Federal Rules.  Congress knew how to make the amendment to Section 1983 apply to individuals 

who were not judges, justices, and magistrates:  Congress could have used “court employee” or 
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“judicial employee” as it had done before, or it could have otherwise made clear that “judicial 

officer” had a broader, unusual meaning.  Congress did not do so, nor should this Court. 

Courts have likewise recognized the distinction between judicial officers and clerks on 

which Plaintiffs rely here.  For example, the Supreme Court has held that in unique circumstances, 

a late-filed notice of appeal can be deemed timely but only if the party “has received specific 

assurance by a judicial officer.”  Osterneck v. Ernst & Whinney, 489 U.S. 169, 179 (1989).  Lower 

courts have held that the term “judicial officer” in that context “mean[s] a judge, not an employee 

in the office of the clerk.”  United States v. Heller, 957 F.2d 26, 29 (1st Cir. 1992); see also 

Rezzonico v. H & R Block, Inc., 182 F.3d 144, 152 (2d Cir. 1999) (same) Sonicraft, Inc. v. NLRB, 

814 F.2d 385, 387 (7th Cir. 1987) (same, and referring to clerks as “nonjudicial personnel”); 

accord United States v. Unger, 700 F.2d 445, 453 (8th Cir. 1983) (“the clerk of the court who is 

not a judicial officer”); see also United States v. Zamora, 408 F. Supp. 2d 295, 298 (S.D. Tex. 

2006) (“there is no support for the government’s position that a court clerk is a judicial officer”). 

Defendant Clarkston argues that she is a judicial officer because she holds elected office, 

works in the state court system, and acts on behalf of or at the direction of judges.  Clarkston PI 

Opp’n 10–12.  But those facts, even if accurate, mean only that she is an officeholder who acts on 

behalf of or at the direction of judicial officers; it does not make her a judicial officer herself.  

Clarkston also relies on decisions holding that in certain circumstances clerks are entitled to the 

same immunity as judicial officers when acting at the direction of a judicial officer, id. at 11–12, 

but that likewise does not make her a “judicial officer” herself under Section 1983.  Regardless, 

judges are not immune from suits for prospective relief, Mireles v. Waco, 502 U.S. 9, 10 n.1 (1991), 

so by her own logic, neither are clerks. 

Defendant Clarkston’s own citations cut against her argument by distinguishing between 
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judicial officers and clerks.  Clarkston PI Opp’n 11–12.  She quotes the Fifth Circuit’s statement 

in McClellon v. Lone Star Gas Company that under Rule 5 of the Federal Rules of Civil Procedure, 

“in the absence of specific instructions from a ‘judicial officer,’ the clerk of court lacks authority 

to refuse or to strike a pleading presented for filing.”  66 F.3d 98, 101 (5th Cir. 1995).  But that 

supports Plaintiffs by expressly distinguishing between a “judicial officer” and a “clerk of court.”  

Likewise, Zimmerman v. Spears (which was decided before the Supreme Court held judicial 

immunity does not apply to suits for prospective relief) did not conclude that clerks are judicial 

officers; it stated only that “clerks of court” generally receive the same immunity given to “judicial 

officers,” again distinguishing between the two.  428 F. Supp. 759, 761–62 (W.D. Tex. 1977). 

b. Reading “judicial officer” to mean judges would effectuate 
Congress’s purposes in enacting and amending Section 1983 

Reading “judicial officer” in Section 1983 to refer only to judges, but not to clerks, is 

necessary to give effect to Congress’s purposes, both in enacting Section 1983 and in amending it 

to limit the availability of injunctive relief against judges. 

Congress intended Section 1983 to apply broadly to all violations of federal rights by 

persons acting under color of state law. “The very purpose of § 1983 was to interpose the federal 

courts between the States and the people, as guardians of the people’s federal rights—to protect 

the people from unconstitutional action under color of state law, ‘whether that action be executive, 

legislative, or judicial.’” Mitchum v. Foster, 407 U.S. 225, 242 (1972) (quoting Ex parte Virginia, 

100 U.S. 339, 346 (1880)).  Review of the Congressional Record from 1871 “confirm[s] the 

expansive sweep of the statutory language.” Owen v. City of Independence, 445 U.S. 622, 635–36 

(1980); id. at 636 (bill sponsor stating that the Civil Rights Act should be “liberally and 

beneficently construed” (quoting 42 Cong. Rec. 68 (1871))).  

Congress’s amendment to Section 1983 in the Federal Courts Improvement Act of 1996 
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(“FCIA”) had a narrow purpose: to modify the Supreme Court’s decision in Pulliam v. Allen, 466 

U.S. 522 (1984).  See S. Rep. 104-366, at 36–37 (1996). In Pulliam, the petitioner was a state 

magistrate who argued that, “as a judicial officer,” she was immune from an award of attorney’s 

fees under 42 U.S.C. § 1988—a question that the Court explained turned on whether prospective 

injunctive relief can be awarded against a judge under Section 1983. See 466 U.S. at 524, 527–28.  

Throughout its opinion, the Court used “judicial officer” and “judge” interchangeably.  See, e.g., 

id. at 537. The Court ultimately held that Section 1983 allows “prospective injunctive relief against 

a judicial officer acting in her judicial capacity.” Id. at 541–42. 

Congress amended Section 1983 to modify Pulliam by narrowing the availability of 

injunctive relief against judges acting in their judicial capacity—while still allowing suits for 

declaratory relief and permitting injunctions against judges where necessary to vindicate federal 

rights.  The Senate Judiciary Committee Report explains:  Pulliam held that “judicial immunity is 

not a bar to injunctive relief in section 1983 actions against a State judge acting in a judicial 

capacity, or to the award of attorney’s fees” under Section 1988.  S. Rep. 104-366, at 37 (emphasis 

added).  The FCIA modified Pulliam’s result by amending Sections 1983 and 1988 to “preclude 

awards of costs and attorney’s fees against judges for acts taken in their judicial capacity, and to 

bar injunctive relief unless declaratory relief is inadequate.”  Id. (emphasis added).   

Interpreting “judicial officer” to include clerks would thus conflict with (1) Congress’s 

intent that Section 1983 be broadly construed to protect federal rights and (2) its limited intent to 

narrow the circumstances in which injunctive relief would be available under Section 1983 in suits 

against judges.  The only way to effectuate Congress’s intent and be consistent with the statutory 

text is to conclude that the Defendant class of clerks does not include judicial officers.  

c. The legislative history explains that a judicial officer is a judge 

Finally, other parts of the legislative history support reading “judicial officer” as referring 
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to judges.  The Senate Judiciary Committee Report accompanying the FCIA explicitly states that 

“judicial officers” means “justices, judges, and magistrates.”  Id.  The Report goes on to explain 

that the amendment to Section 1983 permits injunctive relief against “a State judge” if declaratory 

relief is unavailable or the “State judge violated a declaratory decree.”  Id. (emphasis added).   

Additionally, the FCIA is the last in a line of “[n]early identical bills” that were introduced 

and considered in previous years.  Id. at 36.  The 1991 Senate Judiciary Committee Report 

canvassed the extensive legislative history, and in every iteration of the FCIA, the stated intent 

was to regulate injunctive relief against judges.  Nowhere is any suggestion that the judicial-officer 

provision would apply to suits against anyone other than judges.  See, e.g., S. Rep. 102-223, at 2–

10 (1991) (using “judicial officers” and “judges” interchangeably); id. at 11 (summarizing bill as 

“prohibit[ing] a Federal court from enjoining a State judge”); 141 Cong. Rec. S11324-01, S11324 

(1995) (statute will “protect judges from lawsuits filed against them for acts taken in their judicial 

capacity”); S. Rep. 101-465, at 1 (1990) (“[T]he bill would bar a Federal judge from enjoining a 

State judge under 42 U.S.C. 1983 unless a declaratory decree was violated or declaratory relief 

was unavailable.”); 135 Cong. Rec. S2630-01, S2705–06 (1989) (bill “will prevent injunctive 

relief actions against State court judges unless a declaratory decree was violated”); 134 Cong. Rec. 

S3802 (1988) (Senate Resolution addressing liability for “state judicial officers, from magistrate 

to supreme court justice”); 131 Cong. Rec. E304-02 (1985) (“[The] bill simply prohibits the award 

of attorney’s fees against judges growing out of actions for injunctive relief.”).   

2. Declaratory relief is “unavailable” 

Section 1983 allows injunctive relief to be granted against both the Defendant classes of 

judges and clerks because declaratory relief has become “unavailable.”  42 U.S.C. § 1983. 

Plaintiffs filed this case on July 13 with enough time for entry of final judgment in 

Plaintiffs’ favor before S.B. 8’s September 1 effective date.  Plaintiffs moved for summary 
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judgment on the same day they filed their complaint and served Defendants with notice of that 

complaint and motion within days of filing.8   

But there is now no path for declaratory relief before September 1 because Defendants 

have delayed at every turn.  See Pls.’ Mot. Expedited Status Conference 4, ECF No. 34 (noting 

Defendants’ opposition to a status conference until at least August 9); Dfs.’ Mot. Stay Summ. J., 

ECF No. 39; Pet. for Writ of Mandamus 4, 5, 11, 20, In re Clarkston, No. 21-50708 (5th Cir. Aug. 

7, 2021) (meritless petition for mandamus that resulted in a temporary stay of summary judgment 

briefing).  Given that delay, Plaintiffs filed the instant motion for a preliminary injunction, a course 

urged by some Defendants, including Clarkston.  See id. at 5 (“[I]f the plaintiffs need relief before 

September 1 they should move for a preliminary injunction rather than forcing the case to final 

judgment.”).  And the Court subsequently vacated deadlines for summary-judgment briefing.  See 

Am. Scheduling Order, ECF No. 60.   

Having successfully delayed a ruling on a declaratory judgment past S.B. 8’s September 1 

effective date, Defendants should not be heard to argue that declaratory relief is still available.  

Defendants insisted that Plaintiffs should move for a preliminary injunction because “that is the 

mechanism that litigants are supposed to use when they need prompt relief from a court.”  Pet. for 

                                                 
8 Defendant Clarkston’s laches arguments should be rejected.  See Clarkston PI Opp’n 20–

23.  Laches requires “(1) delay in asserting a right or claim; (2) that the delay was inexcusable; 
and (3) that undue prejudice resulted from the delay.”  Blanco River, L.L.C. v. Green, 457 Fed. 
Appx. 431, 441 (5th Cir. 2012)).  First, Plaintiffs moved as swiftly as possible to file this litigation 
only weeks after S.B. 8 was signed into law and moved for a preliminary injunction and TRO as 
soon as it became apparent that declaratory relief and a permanent injunction would likely not 
issue before the effective date.  Second, Clarkston cannot explain why the time Plaintiffs took to 
prepare and file their case is purportedly inexcusable.  Courts accepted similar timelines in some 
of the decisions Clarkston cites, and other cited decisions involved delays of years, not weeks.  
Third, Clarkston has not been unduly prejudiced.  “[L]aches may not be used as a shield for future, 
independent violations of the law” because “[t]he concept of undue prejudice, an essential element 
in a defense of laches, is normally inapplicable when the relief is prospective.”  Env’t Def. Fund 
v. Marsh, 651 F.2d 983, 1005 n.32 (5th Cir. Unit A July 1981). 
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Writ of Mandamus 11.  Defendants’ reversal on the appropriateness of preliminary injunctive relief 

should be rejected when their own actions have made a preliminary injunction the only remaining 

relief available.  See Vazquez Perez v. Decker, No. 18-CV-10683 (AJN), 2019 WL 4784950, at 

*10 (S.D.N.Y. Sept. 30, 2019) (“Preliminary declaratory relief appears nowhere in federal statutes 

or the Federal Rules of Civil Procedure . . . .”). 

The circumstances here are nearly identical to those in Family Trust Foundation of 

Kentucky, Inc. v. Wolnitzek, in which a district court preliminarily enjoined defendants assumed to 

be judicial officers, concluding that declaratory relief was unavailable.  345 F. Supp. 2d 672, 689–

90 (E.D. Ky.) aff’d, 388 F.2d 224 (6th Cir. 2004).  There, an organization opposed to abortion 

brought a pre-enforcement challenge to a rule adopted by the Supreme Court of Kentucky that 

prohibited candidates for judicial office from commenting on legal questions relevant to the office 

they sought.  Id. at 676–77.  The plaintiff filed suit less than six weeks before the upcoming election 

and sought both declaratory relief and a preliminary injunction.  Id. at 682, 688.  The court held 

that “declaratory relief [was] unavailable” at the preliminary-injunction stage, and that defendants 

had contributed to its unavailability by “oppos[ing] the Plaintiffs’ motion to consolidate the 

preliminary hearing with a hearing on the merits.”  Id. at 690.  This Court should do the same here.  

Granting injunctive relief against the judge and clerk defendant classes would accord with 

Section 1983’s language and purpose.  Because Section 1983 does not define “unavailable,” the 

Court should look to that term’s ordinary meaning.  See Schindler Elevator Corp. v. United States 

ex rel. Kirk, 563 U.S. 401, 407 (2011).  “Unavailable” means the “status or condition of not being 

available.”  See Black’s Law Dictionary 1768 (10th ed. 2014).  In turn, “the ordinary meaning of 

the word ‘available’ is “‘capable of use for the accomplishment of a purpose,” and that which “is 

accessible or may be obtained.”’  Ross v. Blake, 578 U.S. 1174, 1858 (2016) (quoting Webster’s 
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Third New International Dictionary 150 (1993)) (interpreting the Prison Litigation Reform Act); 

see also Am. Heritage Dictionary of the English Language 123 (5th ed. 2016) (“Present and ready 

for use; at hand; accessible”); Oxford English Dictionary 812 (2d ed. 1989) (“Capable of producing 

desired result; of avail, effectual, efficacious”).  Here, to the extent the Court cannot, practically 

speaking, issue a declaratory judgment that S.B. 8 is unconstitutional before its effective date, such 

declaratory relief is unavailable because it is not accessible and cannot be obtained.   

Moreover, this is precisely the kind of situation for which the “unavailable” exception to 

the injunctive-relief limitation was designed.  The Senate Judiciary Committee Report 

accompanying the 1996 amendment to Section 1983 recognized that injunctive relief against 

judicial officers would be needed at times, such that the amendment would “bar injunctive relief 

unless declaratory relief is inadequate.”  S. Rep. No. 104–366, at 37 (1996) (emphasis added).  If 

declaratory relief cannot be granted here before September 1, such relief would plainly be 

inadequate to remedy the severe harms that will take place if S.B. 8 is not blocked as of that date.9 

Defendant Clarkston argues that the “unavailability of declaratory relief is not merely a 

temporal unavailability,” suggesting that declaratory relief must never be available for the 

exception to apply.  Clarkston PI Opp’n 10.  But, consistent with the ordinary meaning of 

“unavailable,” something can be unavailable for a time and then later available.  For example, the 

President can fill certain vacancies while the Senate is “unavailable” due to a recess, even though 

Congress will be available again.  See N.L.R.B. v. Noel Canning, 573 U.S. 513, 530, 552 (2014).  

Similarly, the Federal Rules of Evidence use “unavailability” to encompass “then-existing” 

temporary conditions, such as “infirmity, physical illness, or mental illness,” even though a witness 

                                                 
9 If the Court concludes that declaratory relief is not “unavailable,” the Court should, with 

notice to Defendants, consolidate the preliminary-injunction proceedings with the trial on the 
merits and grant a declaratory judgment.  See Fed. R. Civ. P. 65(a)(2). 
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may later become available.  Fed. R. Evid. 804(a)(4).   

Defendant Clarkston’s and State Defendants’ reliance on O’Donnell v. Harris County, 251 

F. Supp. 3d 1052 (S.D. Tex. 2017), is misplaced.  See Clarkston PI Opp’n 9–10; State Defs. PI 

Opp’n 14.  O’Donnell did not involve a looming deadline that necessitated immediate relief to 

avoid a significant infringement on constitutional rights, nor had the defendants there taken 

affirmative steps to make declaratory relief unavailable.  And in the unreported district court 

decisions cited by Clarkston (at 9–10), none of the plaintiffs made any showing that declaratory 

relief was unavailable.  Here, by contrast, S.B. 8’s effective date is approximately two weeks away, 

and Plaintiffs have shown that “the only remedy available” now “is a preliminary injunction.”  

Family Tr. Found., 345 F. Supp. 2d at 689–90. 

3. Prospective relief is appropriate because the Defendant classes of 
judges and clerks are the state officials charged with enforcing S.B. 8 

Even if the Defendant classes of judges and clerks were all judicial officers, Section 1983’s 

judicial-officer limitations would not apply because their relevant actions in this case are not taken 

in a “judicial capacity,” 42 U.S.C. § 1983, but are instead carried about in their official capacity to 

enforce S.B. 8’s abortion ban.  See Pls. Consol. Opp’n Jackson & Clarkston MTDs 28–30; see also 

LeClerc v. Webb, 419 F.3d 405, 414 (5th Cir. 2005) (“[Section 1983] only precludes injunctive 

relief for suits against a judicial defendant acting in his ‘judicial capacity.’  Thus, to the extent that 

the plaintiffs seek declaratory and injunctive relief against the enforcement of Section 3(B) only, 

the court and its individual members are subject to the instant suits.”). 

B. The Defendant Class of Clerks Can Be Ordered to Follow Federal Law By Not 
Acting on S.B. 8 Enforcement Petitions 

Defendant Clarkston repeats her argument that injunctive relief against her would be 

improper because state law requires clerks to docket petitions, and clerks lack authority to reject 

them.  See Clarkston PI Opp’n 13–15; Clarkston MTD 14–16.  As Plaintiffs have explained, if 
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Clarkston’s argument were accepted, it would doom every federal constitutional challenge to a 

government official’s performance of their state-law obligations.  See Pls.’ Consol. Opp’n Jackson 

& Clarkston MTDs 20.  Every federal civil-rights action awarding prospective relief against state 

officials involves “intrusion into the state process”; that is the nature of the relief awarded, 

“whether the action enjoined were that of a state judge,” a county clerk, or “another state official.”  

Pulliam, 466 U.S. at 539; see Nashville Cmty. Bail Fund v. Gentry, 446 F. Supp. 3d 282, 301 (M.D. 

Tenn. 2020).  “[A] federal court does not violate state sovereignty when it orders a state official to 

do nothing more than uphold federal law.”  Air Evac EMS, 851 F.3d at 516.   

While acknowledging that this Court can require state or county officials to comply with 

federal law, Clarkston suggests that there is “no federal law which states that court clerks must not 

docket” S.B. 8 enforcement petitions.  Clarkston PI Opp’n 14.  But that federal law is the U.S. 

Constitution, which does not permit enforcement of six-week abortion bans, Jackson Women’s II, 

951 F.3d at 248, and certainly not through the rigged proceedings of S.B. 8.  Federal courts retain 

broad authority to enjoin public officials from taking steps that would enforce an unconstitutional 

law.  See Strickland v. Alexander, 772 F.3d 876, 885–86 (11th Cir. 2014) (court clerk can be 

enjoined from docketing garnishment actions if the state garnishment process is unconstitutional); 

Kitchen v. Herbert, 755 F.3d 1193, 1201–02 (10th Cir. 2014) (affirming injunction against clerks 

to prohibit enforcement of state-law ban on marriages by same-sex couples). 

Defendant Clarkston’s reliance on Okpalobi is misplaced.  See Clarkston PI Opp’n 13–14.  

In Okpalobi, abortion providers sued the Louisiana governor and attorney general to challenge the 

constitutionality of a statute creating tort liability against physicians who provide abortions.  244 

F.3d at 409.  The court explained that an injunction against the governor and attorney general 

would not redress the plaintiffs’ injuries because those officials have no “duty or ability to do 
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anything” with respect to the tort liability scheme.  Id. at 427.  In other words, these officials had 

no duty relative to the challenged law that they could be enjoined from taking.  Here, the Defendant 

class of clerks has such duties: the ministerial duties to docket and process enforcement petitions 

and issue citations.  See Pls.’ Consol. Opp’n Jackson & Clarkston MTDs 14–15.  Enjoining the 

clerks from performing those duties would redress Plaintiff’s injuries.  See id.; Strickland, 772 

F.3d at 886; Kitchen, 755 F.3d at 1201–02. 

C. The Court Should Enjoin Enforcement of All the Challenged Sections of S.B. 8 

Once this Court concludes that S.B. 8’s prohibition on providing abortions after detectable 

cardiac activity (S.B. 8 § 171.204) is unconstitutional, the remainder of Section 3, as well as the 

related mandates in Sections 7 and 9 and the conforming amendment in Section 6, are also invalid 

because they are dependent on the unconstitutional provision.  See Pls.’ MSJ 25–26.   

Courts routinely award facial relief against enforcement of pre-viability gestational bans.  

As the Fifth Circuit explained regarding Mississippi’s fifteen-week ban, the ban “is facially 

unconstitutional because it directly conflicts with Casey.”  Jackson Women’s I, 945 F.3d at 277; 

see also Jackson Women’s Health Org. v. Dobbs, 379 F. Supp. 3d 549, 552–53 (S.D. Miss. 2019) 

(granting facial relief against six-week ban), aff’d, 951 F.3d 246 (5th Cir. 2020).  Defendants’ 

argument that the ban can be enforced against post-viability abortions is irrelevant to the propriety 

of facial relief.  See State Defs. PI Opp’n 20; Dickson PI Opp’n 6.  The Fifth Circuit considered 

and rejected a similar argument when facially invalidating Mississippi’s 15-week abortion ban, 

which also “applie[d] both pre- and post-viability.  Jackson Women’s I, 945 F.3d at 276.  The 

Court concluded this fact did “not save” the law, since “Mississippi has already banned all 

abortions after 20 weeks by separate statute.”  Id.  Here, Texas likewise already generally bans 
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abortions after 22 weeks. Tex. Health & Safety Code § 171.044.10  

S.B. 8’s severability clause does not save any of the challenged provisions.  The Legislature 

cannot “immunize their statutes from facial review” through a severability clause.  Whole 

Woman’s Health, 136 S. Ct. at 2319.  “[A] severability clause is an aid merely; not an inexorable 

command.”  Id. (quoting Reno v. ACLU, 521 U.S. 844, 884–885 n. 49 (1997)).  “Severability is of 

course a matter of state law.”  Leavitt v. Jane L., 518 U.S. 137, 139 (1996).  Under Texas law, 

once “the unconstitutional portion [of a statute] is stricken out,” any remaining portion must also 

be stricken unless it “is complete in itself, and capable of being executed in accordance with the 

apparent legislative intent, wholly independent of that which was rejected.”  Rose v. Drs. Hosp., 

801 S.W.2d 841, 844 (Tex. 1990); see also Nat’l Fed’n of the Blind of Tex., Inc. v. Abbott, 647 

F.3d 202, 215 (5th Cir. 2011).  If a statute “lacks functional coherence” once the unconstitutional 

pieces have been removed, the entire statute must fall.  Villas at Parkside Partners v. City of 

Farmers Branch, 726 F.3d 524, 537 (5th Cir. 2013). 

Here, once the unconstitutional six-week abortion ban, S.B. 8 § 171.204, is struck, the 

statute’s coherence quickly falls away.  None of the Defendants contests that the remaining 

provisions of Section 3 are all directed to enforcement of the abortion ban.  As S.B. 8 states, “the 

private civil actions described in Section 171.208” are how “the requirements of [Section 3 of 

S.B. 8] shall be enforced.”  S.B. 8 § 171.207.  But without the existence of a prohibition, an 

                                                 
10 Defendant Dickson posits other S.B. 8 applications that he contends would not offend 

the Constitution.  But these examples prove the absurdity of not simply holding the law facially 
unconstitutional.  For example, he claims that an S.B. 8 enforcement action could be “brought 
against those who perform (or assist) non-physician abortions.”  Dickson PI Opp’n 6.  But S.B. 8’s 
six-week ban applies only to physicians, not non-physicians.  S.B. 8 § 171.204(a) (“a physician 
may not knowingly perform or induce an abortion . . .”).  Non-physicians are already prohibited 
from performing abortions by other laws, not S.B. 8.  See Tex. Health & Safety Code 
§§ 245.010(b); 245.013; 245.015.   
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enforcement scheme is entirely superfluous because there is nothing to enforce.  Moreover, if 

performing an abortion is not prohibited, then there is no prohibited abortion that can be aided or 

abetted. See S.B. 8 § 171.208(a)(2) (limiting liability to those who aid or abet an abortion 

“performed or induced in violation of” S.B. 8).  And without a six-week ban, there is no reason for 

physicians to document and report medical emergencies as exceptions to the stricken prohibition.  

See S.B. 8 §§ 7, 9.  These provisions are not “wholly independent” of the six-week ban or 

“complete in [themselves].”  Rose, 801 S.W.2d at 844. 

Defendants’ arguments to the contrary are premised on the wrong legal standard.  They 

argue that each provision must independently “cause an undue burden” on the abortion right, State 

Defs. PI Opp’n 20, and that the Court cannot enjoin “parts of the law it does not find violate the 

Constitution,” Clarkston PI Opp’n 19.  But those arguments are contrary to Texas’s severability 

law and Supreme Court precedent.  As just discussed, state severability doctrine requires courts to 

hold invalid provisions that are not themselves unconstitutional if they depend on the 

unconstitutional provisions.  See Villas at Parkside, 726 F.3d at 537; Rose, 801 S.W.2d at 844.  

And in Whole Woman’s Health, the Supreme Court concluded that it did not need to evaluate 

whether each individual provision created an undue burden, explaining it would not “proceed in 

piecemeal fashion when we have found the statutory provisions at issue facially unconstitutional.”  

136 S. Ct. at 2319 (2016).11 

CONCLUSION 

Plaintiffs’ motion for a TRO and preliminary injunction should be granted.  

                                                 
11 Dickson also argues that Plaintiffs must show standing for non-severable provisions they 

do not directly challenge.  See Dickson PI Opp’n 5 (citing In re Gee, 941 F.3d 153 (5th Cir. 2019) 
(per curiam)).  But there is no support for this proposition.  See Pls.’ Opp’n Dickson MTD 18–19. 
In re Gee has nothing to do with severability and stands only for the unremarkable proposition that 
plaintiffs must have standing for direct “challenges” to statutory provisions.  951 F.3d at 160.  
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 1 defendants and the amici should have their opportunity to 

 2 present countervailing evidence to the extent needed.  What 

 3 will happen on June 1st if this Court were to issue a ruling 

 4 declaring the statute unconstitutional?  Would everyone in the 

 5 City of Lubbock mistakenly believe that they no longer can sue 

 6 Planned Parenthood, even though they clearly can, and even 

 7 though the Fifth Circuit has said in Okpalobi that they clearly 

 8 can?  

 9 Here's another problem with Mr. Lehn's argument, 

10 beyond the empirical problems.  The argument simply proves too 

11 much.  If his argument were to be accepted by this Court, then 

12 Okpalobi has to come out the other way, because the plaintiffs 

13 in Okpalobi could just have easily said that an opinion from 

14 the Fifth Circuit or from the Louisiana District Court would 

15 have deterred individuals from invoking their rights under the 

16 private right of action created by statute.  And the Fifth 

17 Circuit had none of that in Okpalobi.

18 THE COURT:  And as also present in LeBlanc as well.

19 MR. MITCHELL:  I'm sorry?  

20 THE COURT:  That point would be equally valid in 

21 LeBlanc.

22 MR. MITCHELL:  Yes, K.P. against LeBlanc, that's 

23 true.  Right?  Because if this argument were to be accepted, 

24 Okpalobi has to come out the other way, and so does 

25 K.P. against LeBlanc.  

Mechelle Daniel, Federal Official Court Reporter 
(806) 744-7667

Case 1:21-cv-00616-RP   Document 76-2   Filed 08/19/21   Page 3 of 6



48

 1 There's one other area of disagreement I'd like to 

 2 mention to the Court.  Mr. Lehn said in his argument that if 

 3 this Court were to dismiss for lack of standing, the statute 

 4 can't be challenged.  That's not right.  The statute can still 

 5 be challenged.  First, the statute can be challenged 

 6 defensively, but it can also be challenged offensively.  

 7 If Planned Parenthood were to be sued after 

 8 June 1st for violating the ordinance, they can immediately go 

 9 to federal court under 42 U.S.C. Section 1983 and sue the state 

10 court judge in his official capacity under Ex Parte Young.  And 

11 there is an exception to the Anti-Injunction Act for 

12 Section 1983 claims.  

13 I'm not saying that Planned Parenthood would 

14 actually prevail in that lawsuit, because there's a very good 

15 argument that the ordinance is perfectly constitutional because 

16 there is an undue burden defense.  The ordinance specifically 

17 says that if you're sued and you can show that imposing 

18 liability on you would impose an undue burden on abortion 

19 patients, you can't be held liable, if you have third-party 

20 standing to assert those rights.  But that would be a question 

21 for the federal court to resolve later, if there is a lawsuit 

22 filed in state court and if Planned Parenthood chooses to 

23 respond by bringing a Section 1983 action.

24 So this is not a situation where they are being 

25 completely shut out from the possibility of preenforcement 

Mechelle Daniel, Federal Official Court Reporter 
(806) 744-7667
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 1 challenge.  They just can't bring the preenforcement challenge 

 2 now, because they have sued only the City of Lubbock, and the 

 3 people they need to be suing are the state court judges and the 

 4 private litigants who will enforce the private right of action.  

 5 They have sued the wrong defendant.  The lawsuit is premature.  

 6 It's not that the lawsuit can never be brought; it's just that 

 7 the lawsuit can't be brought now.

 8 The final point of disagreement I have with 

 9 Mr. Lehn is that he suggested this is extraordinary, that a 

10 litigant would be unable to come into federal court 

11 preenforcement, before they have been sued, and challenge the 

12 constitutionality of a statute.  

13 It's not at all extraordinary.  The best analogy 

14 right now are the wedding vendors throughout the United States 

15 who are unable to participate in same-sex marriages on account 

16 of their religious faith.  They are facing the threat of 

17 private lawsuits in any state or local jurisdiction that has an 

18 anti-discrimination law that covers not only sexual 

19 orientation, but also sex, in the wake of the Supreme Court's 

20 decision in Bostock.  

21 There is nothing those wedding vendors can do, to 

22 come into federal court preenforcement, to stop the private 

23 lawsuits.  They are in the same predicament that Planned 

24 Parenthood finds itself in before this Court today.

25 THE COURT:  And that--I mean, that was my question 

Mechelle Daniel, Federal Official Court Reporter 
(806) 744-7667
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Cause N0. DC-20—08104

The Afiya Center, IN THE DISTRICT COURT

Plaintiff,

v.

DALLAS COUNTY, TEXAS
Mark Lee Dickson; Right to Life East

Texas
,

Defendants

116th JUDICIAL DISTRICT

AFFIDAVIT OF MARK LEE DICKSON

I, Mark Lee Dickson, being duly sworn, states as follows:

1. My name is Mark Lee Dickson. I am over 21 years old and fully competent t0

make this affidavit. I submit this affidavit in support of the defendants” motion t0

dismiss under the Texas Citizens Participation Act and Rule 91a 0f the Texas Rules 0f

Civil Procedure.

2. I have personal knowledge 0f the matters contained in this affidavit, and all 0f

the facts stated in this affidavit are true and correct.

3. I am a defendant in The Afiya Center v. Dickson, ct aL, NO. DC~20~08104. I

also serve as Director 0f Right t0 Life East Texas, the other defendant in this case. I

am responsible for any allegedly “defamatory” statement published by Right t0 Life

East Texas, and for any alleged “conspiracy” t0 commit defamation that Right t0 Life

East Texas may have engaged in.

4. The Afiya Center alleges that Right t0 Life East Texas and I committcd defa-

mation by drafting and advocating for an ordinance that outlaws abortion within city

limits, and that specifically prohibits the Afiya Centcrw and other organizations that
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aid and abet abortions-from "operating" inside those cities. A copy of this ordi

nance, which was adopted by the city of Waskom, is attached as Exhibit A to the 

original petition filed in this case. 

5. The ordinance provides a non-exhaustive list of abortion-assistance groups that 

have been banned from the city and declares them to be "criminal organizations." See 

Waskom Ordinance No. 336, § B.3. The Afiya Center is mentioned in the ordinance 

as one of the "criminal organizations" that is outlawed from operating within the city. 

6. The ordinance also declares abortion to be "an act of murder with malice 

aforethought," except when medically necessary to preserve the life or health of the 

mother. See Waskom Ordinance No. 336, § C(3)(a). 

7. The Afiya Center also alleges that Right to Life East Texas and I defamed it by 

publishing certain statements on social media. 

8. I did not act with actual malice in publishing these any of these statements 

because I believed that each of those statements was truthful at the time I published 

them, and I continue to believe that those statements are true today. I have never 

once doubted the truthfulness of any of the statements for which I am being sued. I 

also did not act with negligence or "reckless disregard" toward the truth, because I 

carefully researched the law and consulted with legal counsel and other legal experts 

before publishing the ordinance and the other statements at issue in this lawsuit. 

9. In the following sections, I will discuss each of the allegedly defamatory utter

ances and explain how neither I nor Right to Life East Texas acted with actual malice 

or negligence. 

THE SANCTUARY CITIES ORDINANCE 

10. At the time that I first published the sanctuary cities ordinance, I believed 

that it was truthful to describe abortion as a "crime" and to describe abortion-assis-
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tance organizations such as the Afiya Center as "criminal organizations." I also be

lieved that it was truthful to declare abortion to be an act of "murder" in a city that 

has enacted an ordinance that outlaws abortion. I continue to hold those beliefs today. 

I did not act with negligence or "reckless disregard" toward the truth in forming these 

beliefs or in publishing the ordinance. 

11. I have long known and understood that the state of Texas has never repealed 

its pre-Roe 1'. Wade statutes that criminalize abortion unless the mother's life is in 

danger. I first learned this fact by watching a video presentation in 2017 by Bradley 

Pierce, a licensed attorney in Texas who has given many lectures on the subject. I was 

aware of the continued existence of Texas's criminal abortion statutes long before I 

drafted and published the ordinance that Waskom adopted. 

12. Although I am not a lawyer, I carefully researched the Texas abortion statutes 

to confirm that Mr. Pierce's statements were accurate before I drafted and published 

the Waskom ordinance. I learned that the Texas legislature enacted a statute shortly 

after Roe v. Wade that recodified and transferred the state's criminal abortion prohi

bitions to articles 4512.1 through 4512.6 of the Revised Civil Statutes. I also read 

the criminal abortion prohibitions that are codified in the Revised Civil Statutes to 

ensure that they still exist. 

13. I also learned from Mr. Pierce's video presentation that the Texas Penal Code 

defines the crime of first-degree murder to include the intentional or knowing killing 

of an unborn child. Sec Tex. Penal Code § 19.02(b)(l); see also Tex. Penal Code 

§ 1.07 ('"Individual' means a human being who is alive, including an unborn child at 

every stage of gestation from fertilization until birth."). I was aware that the murder 

statute exempts "lawful medical procedures" and the dispensation or administration 

of drugs "in accordance with law." See Tex. Penal Code§ 19.06(2), (4). But these 

exceptions will not protect abortion if abortion is not considered a "lawful" medical 

procedure in the place where it is performed. I realized upon reading and studying 
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this statute that a local ordinance outlawing abortion would render abortion an act of 

"murder" under the Texas Penal Code if any abortion were to be performed in that 

jurisdiction. 

14. I also researched case law and legal scholarship to ensure that it is truthful 

and accurate to describe abortion as a "criminal" act in Texas, and to describe organ-

izations that perform or assist abortions in Texas as "criminal organizations." I learned 

that the Supreme Court of Texas had held in Pidgeon v. Turner, 538 S.W.3d 73 (Tex. 

2017), that judicial pronouncements of unconstitutionality do not "strike down" or 

formally revoke the offending statutes, and I read the following passage that appears 

in that state supreme court opinion: 

[N]either the Supreme Court in Ober;gefell nor the Fifth Circuit in De 
Leon 'struck down' any Texas law. When a court declares a law uncon
stitutional, the law remains in place unless and until the body that en
acted it repeals it .... [T]he Texas and Houston DOMAs remain in 
place as they were before Obe1;gefell and De Leon, which is why Pidgeon 
is able to bring this claim. 

Id. at 88 n.21. 

15. Because the Supreme Court of Texas held in Pidgeon that the Texas marriage 

laws remain on the books and continue to exist as law, despite the Supreme Court's 

pronouncement in Obergefell v. Hodges, 135 S. Ct. 2584 (2015), I believed and con-

tinue to believe that it is truthful and accurate to describe abortion as a "criminal" 

offense on account of the fact that the Texas pre- Roe statutes have never been re-

pealed. I also believed and ( continue to believe) that it is truthful and accurate to 

describe the Afiya Center as a "criminal organization" on account of its admitted vi-

olations of article 4512.2 of the Revised Civil Statutes. 

16. I also read a law-review article entitled The Writ-of-Erasure Fallacy, 104 Va. 

L. Rev. 933 (2018). Although this article does not specifically address the continued 

existence of the Texas abortion statutes, it carefully explains that the Supreme Court 
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lacks any power to formally revoke or "strike down" statutes that it declares uncon

stitutional, and that those statutes continue to exist as laws until they are repealed by 

the legislature that enacted them. I found the analysis in this article persuasive and it 

forther confirmed my belief that abortion remains a "criminal" offense under Texas 

law, despite the Supreme Court's ruling in Roe v. Wade. 

17. I understand that the Supreme Court's decision in Roe v. Wade means that 

the federal judiciary is unlikely to sustain criminal convictions obtained under the 

Texas abortion statutes for as long as the Supreme Court adheres to the notion that 

abortion is a constitutional right. I also understand that Roe makes it unlikely that any 

prosecutor in Texas will attempt to bring criminal charges against abortion providers 

for their violations of state law because the courts are unlikely to uphold those con

victions until Roe is overruled. But none of that changes the fact that the law of Texas 

continues to define abortion as a criminal offense. I believed ( and continue to believe) 

that it is truthful to call abortion a "crime" under state law even if abortion providers 

are not currently being prosecuted for their criminal acts. And I believed (and con

tinue to believe) that a person or organization that breaks a criminal statute is a "crim

inal" - regardless of whether they are ultimately prosecuted and punished for their 

unlawful conduct. 

18. I am also aware that the Supreme Court has opined that abortion is a con

stitutional right in Roe v. Wade and subsequent cases. But I believe these decisions are 

lawless, unconstitutional, and illegitimate, because there is no language in the Con

stitution that even remotely suggests that abortion is a constitutional right. The Su

preme Court justices invented a right to abortion in Roe v. Wade and falsely claim that 

this right can be found in the Constitution. Because I do not believe that Roe correctly 

interpreted the Constitution (indeed, I do not believe that Roe "interpreted" the 

Constitution at all), I do not believe that abortion is a constitutional right. I am not 

required to agree with the Supreme Court's interpretations of the Constitution, and 
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I will continue to respect the state's criminal abortion prohibitions as the law of Texas 

even if the current Supreme Court is unwilling to enforce those statutes in the cases 

and controversies that fall within its jurisdiction. 

19. More importantly, my research led me to believe that the Supreme Court has 

no power to veto, repeal, or formally revoke a statute that it believes to be unconsti

tutional. Although it is common for people to say that the Supreme Court "strikes 

down" statutes when pronouncing them unconstitutional, this phrase is a misnomer. 

The Supreme Court's constitutional powers extend only to resolving cases and con

troversies within its jurisdiction. It has no power to alter, amend, or in any way change 

the law of Texas, even ifit is currently unwilling to enforce those statutes in cases or 

controversies. So I believe that it is truthful to describe the Afiya Center as a "criminal 

organization" because it is violating extant criminal prohibitions on abortion that con

tinue to exist as Texas law, and I have based this belief on careful research and consul

tation with legal counsel. 

20. Finally, I believed (and I continue to believe) that it is truthful and legally 

accurate for the ordinance that I drafted to declare abortion to be an act of "murder" 

because: ( 1) Abortion can no longer be considered a "lawful" medical procedure in a 

jurisdiction that has outlawed abortion by city ordinance; and (2) Abortion is not a 

"lawful" medical procedure anyv,rhere in Texas because Texas has never repealed its 

pre- Roe statutes that criminalize abortion. 

21. In describing abortion as an act of "murder" m the ordinance, I did not 

believe that any reasonable person could interpret the ordinance as an accusation or 

insinuation that the Afiya Center is complicit in the murder of human beings after 

they have been born, and I did not intend to communicate or in any way imply that 

the Afiya Center murders or assists in the murder of human beings after birth. The 

Afiya Center is not even mentioned in the provision of the ordinance that declares 

abortion to be an act of "murder." 
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22. In addition to my reliance on the writings and teachings of Mr. Pierce, and 

my own independent legal research on these issues, I also consulted with legal counsel 

in drafting this ordinance in a farther effort to ensure its truthfulness and accuracy. I 

will not waive the attorney-client privilege by disclosing the content of those com-

munications, but I mention this to refote any insinuation that I acted negligently or 

with "reckless disregard" of the truth in drafting and publishing the ordinance. 

THE FACEBOOK POSTING OF JULY 2, 2019 

23. The Afiya Center alleges that Right to Life East Texas and I defamed it in 

the following statement that was posted on Facebook on July 2, 2019: 

"Abortion is Freedom" in the same way that a wife killing her husband 
would be freedom-Abortion is Murder. The Lilith Fund and NAl{AL 
Pro-Choice Texas are advocates for abortion, and since abortion is the 
murder of innocent life, this makes these organizations advocates for 
the murder of those innocent lives. This is why the Lilith Fund and 
NAll_AL Pro-Choice Texas are listed as criminal organizations in 
Waskom, Texas. They exist to help pregnant Mothers murder their ba
bies. 

24. I believe that abortion is murder regardless of where it is performed because 

I believe that life begins at conception. I also believe that abortions performed in 

Texas are murder under 19 .02(b )( 1) of the Texas Penal Code, because Texas has never 

repealed its pre-Roe statutes that criminalize abortion and abortion therefore cannot 

qualify as a "lawful" medical procedure or a "lawful" use of drugs under sections 

19.06(2) and (4) of the Texas Penal Code. I held those beliefs at the time I published 

that statement and I continue to hold those beliefs today. 

25. I did not act with negligence or reckless disregard of the truth in forming 

those beliefs, for the reasons provided in paragraphs 11-22, supra. 

26. When I described abortion as "murder" and accused the Lilith Fund of 

"help[ing] pregnant Mothers murder their babies," I did not believe that any reason-

able person could interpret these statements as an accusation or insinuation that the 
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Lilith Fund ( or the Afiya Center) is complicit in the murder of human beings after 

they have been born, and I did not intend to communicate that the Lilith Fund ( or 

the Afiya Center) murders or assists in the murder of human beings after birth. The 

context of the statement was intended to make clear that the acts of "murder" de-

scribed in the passage refer exclusively to "abortion," i.e., the killing of unborn human 

beings, and not the murder of human beings who have already been born. I believed 

at the time I made this statement, and I continue to believe today, that this statement 

would be understood to mean only that the Lilith Fund assists in the intentional kill-

ing of unborn human beings. 

THE FACEBOOK POSTING OF A SIMILAR STATEMENT BY 
RIGHT TO LIFE EAST TEXAS 

27. The Afiya Center also alleges that Right to Life East Texas and I defamed it 

in the following statement that was posted on Facebook, which resembles the state-

ment from my Facebook posting ofJuly 2, 2019: 

As I have said before, abortion is freedom in the same way that a wife 
killing her husband is freedom. Abortion is murder. The thought that 
you can end the life of another innocent human being and not expect 
to struggle afterwards is a lie. In closing, despite what these groups may 
think, what happened in Waskom was not a publicity stunt. The Lilith 
Fund was in error when they said on a July 2nd Facebook post, "Abor
tion is still legal in Waskom, eve1y city in Texas, and in all 50 states." 
We said what we meant and we meant what we said. Abortion is illegal 
in Waskom, Texas. In the corning weeks more cities in Texas will be 
taking the same steps that the City ofWaskom took to outlaw abortion 
in their cities and become sanctua1y cities for the unborn. If NARAL 
Pro-Choice Texas and the Lilith Fund want to spend more money on 
billboards in those cities we welcome them to do so. After all, the more 
money they spend on billboards the less money they can spend on fund
ing the murder of innocent unborn children. 

28. I believe that abortion is murder regardless of where it is performed because 

I believe that life begins at conception. I also believe that abortions performed in 

Texas are murder under l 9.02(b )( 1) of the Texas Penal Code, because Texas has never 
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repealed its pre-Roe statutes that criminalize abortion and abortion therefore cannot 

qualify as a "lawful" medical procedure or a "lawful" use of drugs under sections 

19.06(2) and (4) of the Texas Penal Code. I held those beliefs at the time this state

ment was published and I continue to hold those beliefs today. 

29. I did not act with negligence or reckless disregard of the truth in forming 

those beliefs, for the reasons provided in paragraphs 11-22, supra. 

30. When I described abortion as "murder" and accused the Lilith Fund of as

sisting in the "murder of innocent unborn children," I did not believe that any rea

sonable person could interpret these statements as an accusation or insinuation that 

the Lilith Fund ( or the Afiya Center) is complicit in the murder of human beings after 

they have been born, and I did not intend to communicate that the Lilith Fund ( or 

the Afiya Center) murders or assists in the murder of human beings after birth. The 

context of the statement was intended to make clear that the acts of "murder" de

scribed in the passage refer exclusively to "abortion," i.e., the killing of "innocent 

unborn children," and not the murder of human beings who have already been born. 

I believed at the time I made this statement, and I continue to believe today, that this 

statement would be understood to mean only that the Lilith Fund assists in the in

tentional killing of unborn human beings. 

31. I also believed it was truthful to say that "[ t ]he Lilith Fund was in error when 

they said on a July 2nd Facebook post, 'Abortion is still legal in Waskom, every city 

in Texas, and in all 50 states.' We said what we meant and we meant what we said. 

Abortion is illegal in Waskom, Texas." I believed that abortion was made illegal in 

Waskom by the ordinance because the ordinance specifically outlaws the procedure, 

and no court has ruled that the abortion ban in the Waskom ordinance is unconstitu

tional or enjoined the city from enforcing it. I did not act with negligence or with 

reckless disregard of the truth in forming or expressing those views, because the text 
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and no court has ruled that the abortion ban in the Waskom ordinance is unconstitu—

tional 01‘ enjoined the city from enforcing it. I did not act with negligence 01‘ with

reckless disregard 0f the truth in forming 01‘ expressing those views, because the text

AFFIDAVIT 0F MARK LEE DICKSON Page 9 of12
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of the Waskom ordinance makes clear that abortion is outlawed and there has been 

no court decision that pronounces the ordinance unconstitutional. 

THE FACEBOOK POSTING OF NOVEMBER 26, 2019 

32. The Afiya Center alleges that R..ight to Life East Texas and I defamed it in 

the following statement that was posted on Facebook on November 26, 2019: 

Nothing is unconstitutional about this ordinance. Even the listing of 
abortion providers as examples of criminal organizations is not uncon
stitutional. We can legally do that. This is an ordinance that says mur
dering unborn children is outlawed, so it makes sense to name examples 
of organizations that are involved in murdering unborn children. That 
is what we are talking about here: The murder of unborn children. Also, 
when you point out how the abortion restrictions in 2013 cost the State 
of Texas over a million dollars, you should also point out how many 
baby murdering facilities closed because of those restrictions. We went 
from over 40 baby murdering facilities in the State of Texas to less than 
20 baby murdering facilities in the State of Texas in just a few years. 
Even with the win for abortion advocates with Whole Woman's Health 
v. Hellerstedt, how many baby murdering facilities have opened back 
up? Not very many at all. So thank you for reminding us all that when 
we stand against the murder of innocent children, we really do save a 
lot oflives. 

33. I believed all of these statements to be true at the time I published them, and 

I continue to believe these statements are true today. I believe the ordinance is con-

stitutional because there is nothing in the Constitution that even remotely suggests 

that abortion is a constitutional right. See paragraph 18, supra. I believed and con

tinue to believe that it is constitutional ( and truthful) to list the Afiya Center and 

other organizations that violate the unrepealed Texas abortion statutes as "criminal 

organizations," because Texas law continues to define abortion as a criminal offense, 

as well as acts that aid and abet abortions. See paragraphs 11-22, supra. 

34. I did not act with negligence or with reckless disregard of the truth in form-

ing or expressing those views, because I carefully researched the law and consulted 

with legal counsel before publishing this statement. See paragraphs 11-22, supra. 
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33. I believed a1] ()f‘thcsc statements t0 be true at the time I published them, and

I continue t0 believe these statements arc true today. I believe the ordinance is con-

stitutional because then: is nothing in the Constitution that cvcn remotely suggests

that abortion is a constitutional right. Sec paragraph 18, mpm. I believed and con—

tinue to believe that it is constitutional (and truthful) t0 list the Afiya Center and

other organizations that violate the unrcpcalcd Texas abortion statutes as “criminal

organizations,” because Texas law continues t0 define abortion as a criminal offense,

as well as acts that aid and abet abortions. Sec paragraphs 11—22, xzzprw
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ing 01' expressing those views, because I carefully researched the law and consulted

with legal counsel before publishing this statement. Sac paragraphs 11—22, mpm.
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THE STATEMENT OF JUNE 11, 2019 

35. The Afiya Center alleges that Right to Life East Texas and I defamed it in 

the following statement on June 11, 2019, shortly after Waskom adopted the sanctu-

ary-cities ordinance: 

Congratulations Waskom, Texas for becoming the first city in Texas to 
become a "Sanctuaty City for the Unborn" by resolution and the first 
city in the Nation to become a "Sanctuary City for the Unborn" by 
ordinance. Although I did have my disagreements with the final version, 
the fact remains that abortion is now OUTLAWED in Waskom, Texas! 
.... All organizations that perform abortions and assist others in ob
taining abortions (including Planned Parenthood and any of its affili
ates, Jane's Due Process, The Afiya Center, The Lilith Fund for Repro
ductive Equality, NAlD\L Pro-Choice Texas, National Latina Institute 
for Reproductive Health, Whole Woman's Heath and Woman's Health 
Alliance, Texas Equal Access Fund, and others like them) are now de
clared to be criminal organizations in Waskom, Texas. This is history in 
the making and a great victory for life! 

36. I believed all of these statements to be true at the time I published them, and 

I continue to believe these statements are true today. I believed it was truthful to say 

that abortion has been "outlawed" in Waskom because the ordinance specifically out-

laws abortion by its terms, and no court has declared the ordinance or the abortion 

ban unconstitutional. I believed and continue to believe that it is truthful to describe 

the Afiya Center and other organizations that violate the unrepealed Texas abortion 

statutes as "criminal organizations," because Texas law continues to define abortion 

as a criminal offense, as well as acts that aid and abet abortions. See paragraphs 11-

22, supra. 

37. I did not act with negligence or with reckless disregard of the truth in form-

ing or expressing those views, because I carefully researched the law and consulted 

with legal counsel before publishing this statement. See paragraphs 11-22, supra. 
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statutes as “criminal organizations,” bccausc Texas law continues t0 define abortion
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THE STATEMENT TO CNN
38. The Afiya Center alleges that Right t0 Lift: East Texas and I dcfamed it when

I made the following statement t0 CNN:

The idea is this: in a city that has outlawed abortion, in those cities if an

abortion happens, then later 0n When R08 v. Wade is overturned, those

penalties can come crashing down on their heads.

39. I believed this statement t0 be true at the time I made, and I continue 1:0

believe that this statement is true today. I believed i1: was truthful t0 say that the pen-

alties in the ordinance can be imposed after Rm: 1?. Wade is overruled because the

ordinance specifically provides for this. The ordinance outlaws abortion within city

limits and establishes penalties 0f $2,000 for each violation. See Waskom Ordinance

N0. 336, § C( 1) (“It shall be unlawful for any person t0 procure 0r perform an abor-

tion 0f any type and at any stage 0f pregnancy in the City ()fWaskom, Tcxas.”); id. at

§ D(2)—~(3). Yet the ordinance also prohibits the city and its officials from collecting

the fines until the Supreme Court overrulcs Rm: v. Wade, 410 U.S. 113 (1973), and

Planned Parenthood v. Casey, 505 U.S. 833 (1992). See Waskom Ordinance N0. 336,

§ DUNS)-

40. I did not act with negligence 01‘ With reckless disregard 0f the truth in form-

ing 01‘ expressing those views, because I carefully researched the law and consulted

with legal counsel before publishing this statement. Sec paragraphs 11—22, mpm.

This concludes my sworn statement. I swcar under penalty 0f perjury that the

facts stated in this affidavit art: true and correct.

Subscribed and sworn t0 me
this lgfirdayof figgiqlniii ,2020

it}Wm
NOTAJA

NOTARY PUBLIC
STATE OF TEXAS
ED # 1321 0927-0
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Cause Nos. DC—20—08104, DC—20—08113

The Afiya Center, IN THE DISTRICT COURT

Plaintiff,

V.

Mark Lee Dickson; Right to Life East

Texas,

Defendants

DALLAS COUNTY, TEXAS

Texas Equal Access Fund,

Plaintiff,

V.

Mark Lee Dickson; Right to Life East

Texas,

Defendants

116th JUDICIAL DISTRICT

SUPPLEMENTAL AFFIDAVIT OF MARK LEE DICKSON

I, Mark Lee Dickson, being duly sworn, states as follows:

1. My name is Mark Lee Dickson. I am over 21 years old and fully competent t0

make this affidavit. I submit this affidavit in support of the dcfcndants’ reply brief in

support 0f their motion to dismiss under the Texas Citizens Participation Act and

Rule 91a of the Texas Rules of Civil Procedure.

2. I have personal knowledge 0f the matters contained in this affidavit, and all 0f

the facts stated in this affidavit are true and correct.
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supplemental affidavit of mark lee dickson  Page 2 of 7 

3. I am a defendant in The Afiya Center for Reproductive Equity v. Dickson, et al., 

No. DC-20-08104, and in Texas Equal Access Fund v. Dickson, et al., No. DC-20-

08113. I also serve as Director of Right to Life East Texas, the other defendant in 

this case. 

4. I have reviewed the plaintiffs’ briefs in opposition to the motion to dismiss. 

The plaintiffs’ briefs make numerous false statements about the ordinances and my 

state of mind, and I submit this affidavit to refute those claims under oath. 

5. On page 27, each of the plaintiffs’ briefs claims that I “designed the ordinances 

to be unenforceable until Roe and Casey are overruled (if ever).” That is a false de-

scription of the ordinances, and it is a false description of how I designed the ordi-

nances. 

6. The ordinances outlaw abortion immediately upon enactment, and they estab-

lish a private enforcement mechanism that takes effect immediately upon enactment. 

Section E of the original Waskom ordinance, which appears as an exhibit to the plain-

tiffs’ briefs, contains the private-enforcement provisions, which authorize private-en-

forcement lawsuits to be brought by any citizen against those who perform or assist 

abortions within city limits. The private-enforcement mechanism is in full force and 

effect under the amended Waskom ordinance.  

7. The ordinances provide that public enforcement by city officials will be delayed 

until Roe and Casey are overruled. But that does not make the ordinances “unenforce-

able” or “of no effect,” as the plaintiffs falsely asserts in their briefs. The ordinances 

remain enforceable through private citizen suits brought against abortion providers 

and abortion-assistance organizations that operate within city limits. 

8. In addition, the provisions of the ordinance that delay public enforcement do 

not change that fact that abortion remains illegal under city law by virtue of the ordi-

nance. Conduct can remain illegal and outlawed despite the fact that public authorities 

are not currently imposing penalties on lawbreakers.  
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supplemental affidavit of mark lee dickson  Page 3 of 7 

9. I drafted the ordinance to temporarily prohibit public enforcement for one 

reason only: To prevent abortion providers and abortion-assistance organizations 

from acquiring standing to sue the city or city officials over the sanctuary-cities ordi-

nance. A statute or ordinance that is not currently being enforced by the city or its 

officials cannot be the subject of a pre-enforcement challenge in federal court. See Poe 

v. Ullman, 367 U.S. 497 (1961). An abortion ban that is enforceable solely by private 

citizen suits, by contrast, cannot be subject to pre-enforcement lawsuits brought by 

abortion providers in federal court. See Okpalobi v. Foster, 244 F.3d 405 (5th Cir. 

2001) (en banc). 

10. The plaintiffs’ claim that my decision to temporarily prohibit public enforce-

ment in the sanctuary-cities ordinance is somehow evidence that I “understood . . . 

that laws criminalizing abortion were (and remain) currently unconstitutional and of 

no effect” is absolutely false. I believe that laws outlawing abortion are entirely con-

stitutional, as I explained in my previous affidavit, because there is no language in the 

Constitution that even remotely suggests that abortion is a constitutional right. I do 

not believe that Roe correctly interpreted the Constitution (indeed, I do not believe 

that Roe “interpreted” the Constitution at all), so I do not believe that abortion is a 

constitutional right. I continue to respect the state’s criminal abortion prohibitions as 

the law of Texas, despite the federal judiciary’s current unwillingness to enforce those 

statutes in the cases and controversies that fall within its jurisdiction, and I honestly 

and truthfully believe that entities that violate those un-repealed abortion statutes are 

“criminal organizations.” 

11. The plaintiffs also claim that Right to Life East Texas and I have “admitted 

that the purpose of the ordinances was not to actually make abortion illegal, but in-

stead to confuse the public about the current state of the law.” Pls.’ Br. at 27. The 

only evidence that they cite to support this claim is paragraphs 21 through 30 of their 

original petition. I have reviewed those paragraphs (as well as the rest of their petition) 
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supplemental affidavit of mark lee dickson  Page 4 of 7 

and I see nothing where either Right to Life East Texas and I or “admitted that the 

purpose of the ordinances was not to actually make abortion illegal” or anything where 

we “admitted that the purpose of the ordinances . . . was to confuse the public about 

the current state of the law.” To remove any doubt on this score, I am stating emphat-

ically—and under oath—that my purpose in drafting and advocating for the ordi-

nances was to make abortion illegal under city law, and that is exactly what the ordi-

nances accomplish. Abortion is illegal under city law by virtue of the ordinances, and 

the ordinances were drafted in a manner that prevents litigants from obtaining Article 

III standing to challenge the ordinances in federal court. 

12. I did not draft these ordinances with the purpose of “confusing the public 

about the current state of the law,” as the plaintiffs claim in their brief. Pls.’ Br. at 27. 

The current state of the law is that abortion is illegal in each of the cities that has 

enacted the sanctuary-cities ordinance, and no court has ruled that the ordinances are 

unconstitutional.  

13. I have never “admitted”—in any setting or context—that the purpose of the 

sanctuary-cities ordinances was “to confuse the public about the current state of the 

law.” And I have never “admitted” that the purpose of the ordinances “was not to 

actually make abortion illegal.” The statements in the plaintiffs’ briefs that claim that 

I made these admissions are false. 

14. The plaintiffs’ brief also contends that my Facebook posting of November 26, 

2019, states that “the desired effect of the confusion generated by the ordinances is 

for organizations providing abortions or abortion support services to shut down.” I 

did not make any such statement in the Facebook posting of November 26, 2019. 

That statement merely expressed satisfaction over the fact that a statewide admitting-

privileges law caused abortion clinics to close before the Supreme Court’s ruling in 

Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2307 (2016). It did not claim 
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supplemental affidavit of mark lee dickson  Page 5 of 7 

or in any way suggest that the “desired effect” of the sanctuary-cities ordinances was 

to “shut down” abortion providers or abortion-assistance organizations.  

15. My Facebook posts that describe Lilith as a baby-stealing demon are entirely 

consistent with my belief that it is truthful to describe the Lilith Fund (and other 

abortion-assistance organizations) as “criminal organizations” because they are violat-

ing the state’s un-repealed abortion statutes.  

16. The plaintiffs claim that I accused them of “criminal” conduct “with no in-

vestigation whatsoever into [their] actual activities.” Pls.’ Br. at 28. That is absolutely 

false. I investigated the activities of The Afiya Center and the Texas Equal Access Fund 

before uttering the statements for which they have sued me, and I know that they 

help pay for abortions. Indeed, The Afiya Center and the Texas Equal Access Fund 

admit that they help pay for abortions. See Affidavit of Marsha Jones ¶ 4 (attached as 

Exhibit 9 to the Afiya Center’s brief); TEA Fund’s Br. at 15. This violates article 

4512.2 of the Revised Civil Statutes, which imposes criminal liability on anyone who 

“furnishes the means for procuring an abortion knowing the purpose intended.” 

West’s Texas Civil Statutes, article 4512.1 (1974) (“Whoever furnishes the means for 

procuring an abortion knowing the purpose intended is guilty as an accomplice.”). It 

also violates section 7.02 of the Texas Penal Code, which imposes criminal liability on 

anyone who aids or abets an act that the law of Texas defines as criminal. 

17. The plaintiffs claim that I would have discovered that they have never been 

subjected to “a governmental investigation or prosecution” if I had conducted addi-

tional research. See Pls.’ Br. at 28. I already know that the plaintiffs have never been 

subjected to “a governmental investigation or prosecution,” and I have never made 

any statement that the plaintiffs have been investigated or prosecuted for their viola-

tions of Texas’s pre-Roe abortion statutes. My claim that the plaintiffs are committing 

“criminal” acts by paying for abortions in violation of article 4512.2 of the Revised 
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supplemental affidavit of mark lee dickson  Page 6 of 7 

Civil Statutes does not turn on whether they currently being prosecuted or punished 

for those acts. 

18. The plaintiffs’ brief claims that In re Lester, 602 S.W.3d 469 (Tex. 2020), and 

Ex parte E.H., 602 S.W.3d 486, 502-03 (Tex. 2020), “overruled” the language in 

Pidgeon v. Turner, 538 S.W.3d (Tex. 2017), that I relied upon in forming my belief 

that it is truthful to describe organizations that violate the state’s pre-Roe abortion 

statutes as “criminal.” But Lester and E.H. had not been decided at the time I made 

the statements for which the defendants have sued me. Pidgeon was undoubtedly 

good law at the time I made those statements, and I was entitled to rely on that 

opinion.  

19. Page 2 of the plaintiffs’ brief says: 

Dickson and his counsel themselves acknowledge that the entire point 
of the disinformation campaign is to convince the citizens of Texas . . . 
that anyone who obtains an abortion is committing a crime that can be 
prosecuted at a later date. . . . 

I have never said or acknowledged, in any setting or context, that women who obtain 

abortions in Texas are committing crimes, or that women who obtain abortions in 

Texas can be prosecuted at a later date. The plaintiffs’ assertion to the contrary is false 

and defamatory. The Texas pre-Roe abortion statutes do not impose criminal liability 

on women who obtain abortions. See West’s Texas Civil Statutes, articles 4512.1 – 

4512.6 (1974). The Texas murder statute, which defines the intentional killing of an 

unborn child as first-degree murder, specifically exempts “conduct committed by the 

mother of the unborn child” from the statutory definition of murder. See Tex. Penal 

Code § 19.06. And women who obtain abortions are not subject to punishment or 

civil liability under any of the sanctuary cities ordinances that I have drafted. 
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This (oncludes m~' swurn sL,\lcmenl. 1 l>Wcar u11der pe11;1lty of pl:rjury Lh;u Lhl' 

fKts statl;.'d in this :d.!J.d:1\'it ,,re Lrnt .111d (L>rre(l. 

MARK L EE Dl CKS ON 

NOTARY 

SUP!'LEM.E~TAL AHlD:\VlT OF MARK LEE DlCKSO:-.: P.1gc 7 of 7 

This Cuncludcs my .swm‘u statement. I swear undcr pcnmlLy ul' perjury that Lhc

l in this affidavit arr lruc and Currcu.

MARK LL-zu DmxsoN

facts 5mm

Subscribcd.ami sworn t0 mc
this L1 r day 0f 2020

fl-L.

NOTARY

mum mcmo vcn 00min ’

Notary ID #12628‘600

My Commission Expires D

January 17, 102d

AA

SUPPLEMENTAL AFFIDAVIT 0F MARK LEE DICKSON Page 7 0f?
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Texas abortion clinics brace for 
near shutdown as new law is 
enacted: 'We have to comply' 
Jeremy Blackman, Austin Bureau 
Aug. 12, 2021 Updated: Aug. 14, 2021 3:54 p.m. 

 
The National Abortion Federation has told doctors in Texas it will stop referring 
patients and sending money to clinics that offer abortions after about six weeks of 
pregnancy. 

In North Texas, the Texas Equal Action Fund will likely “pause” its ride-share 
program that helps women reach abortion appointments. 

Dr. Bhavik Kumar, an abortion provider for Planned Parenthood, has cleared his 
schedule to fit in as many patients as he can before the end of the month. 

And online, the group Texas Right to Life has launched a website for whistleblowers 
who want to potentially help sue Kumar and doctors just like him, beginning Sept. 1. 

With only days left until the country’s first six-week abortion ban rolls out in Texas, 
abortion clinics and their supporters are bracing for a virtual shutdown of legal access 
to the procedure, at least for several weeks. Some clinics in the state are preparing not 
only to abide by the new guidelines but to go beyond them, shuttering their abortion 
offerings entirely. 

“This law is senseless. It’s not in the best interest of the people of Texas,” Kumar 
said. “But it is the law, and if it passes, we have to comply.” 

What unfolds over the coming weeks could have broad ripple effects. Even a brief 
pause in access in Texas, the second most populous state, could affect thousands of 
pregnant women and encourage similar laws across much of the South and Midwest, 
where abortion care is already limited. 
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“This is a new approach, and it’s going to open up new opportunities,” said John 
Seago, legislative director for Texas Right to Life, which opposes abortion access. 
“It’s a different battlefield than what we typically have with pro-life laws, and that’s 
why we’re optimistic.” 

Abortion providers are trying to delay the rollout in federal court but are not counting 
on a win given the law’s largely untested enforcement tool. Unlike similar bans in 
other states, which have all been blocked by judges, Senate Bill 8 allows ordinary 
citizens to sue doctors and others who defy the ban. 

That makes it tough to challenge preemptively, because providers don’t know whom 
to sue. 

Hundreds of Texas lawyers have come out against the law, warning it contradicts 
provisions in the state constitution and would open the door to absurd outcomes 
beyond abortion if allowed to stand. Even proponents of the law expect many of the 
suits to be dismissed. 

But providers and the people who help women access abortions in Texas say they 
can’t afford the risk of potentially endless litigation, even if hardly any of it is deemed 
credible. Under the law, defendants are unable to recoup legal expenses. 

That’s why some are considering shutting down their abortion operations altogether, 
at least until it is clear whether the law will withstand scrutiny in the courts. 

“I have one physician who’s for sure willing to provide abortions and comply with SB 
8,” said Amy Hagstrom Miller, the chief executive of Whole Woman’s Health. “But 
the rest of my 16 physicians are still trying to figure out where their risks stop and 
start, and if they’re willing to provide.” 

Defying new law not a popular option 
 
Most of the physicians at Whole Woman’s four clinics in Texas also work at 
universities and in other states, flying in regularly to provide abortions. Hagstrom 
Miller said she does not plan to shut down any of the sites, regardless of the law, and 
will continue at least providing nonabortion pregnancy care, as well as counseling and 
referrals to clinics in states where abortion access is more protected. 
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Dr. Lauren Thaxton, a Whole Woman’s provider and a researcher at the Texas Policy 
Evaluation Project who is still weighing her options, said she assumes she will be 
sued even if she tries to provide abortion care strictly within the parameters of the law. 

“Whether or not a case is found to be reasonable, or a true violation of SB 8, there are 
concerns about how that could affect someone’s other sources of employment,” she 
said. “How that could affect their medical licensing. How that could affect the patients 
that they see and their potential loss of privacy.” 

Thaxton and others said they were unaware of anyone who is planning to openly defy 
the law on Sept. 1, though that strategy has been discussed. 

Planned Parenthood Gulf Coast, where Kumar works, will continue offering abortions 
for women before the fetal heartbeat has been detected, as allowed under the law. But 
most women don’t know they’re pregnant at that point, typically about six weeks into 
the gestation period. 

Spokeswomen at the nonprofit’s two other independent Texas affiliates, one based in 
San Antonio and the other in Dallas, declined to describe their plans. 

Kumar said “the vast majority” of Planned Parenthood patients will need to leave the 
state for abortion care if the law proceeds, and that he is personally preparing to pitch 
in at out-of-state clinics that accept Texas patients, to help with their influxes. 

Providers performed about 54,000 abortions last year and 56,000 in 2019, according 
to state data. 

The chaos now forming may be the exact scenario that lawmakers were envisioning 
when they passed Senate Bill 8 this spring. Republicans, who control all branches of 
the Texas government, have tried for years to choke the industry out of existence, 
imposing restriction after restriction, many of them later overturned in federal court. 

Past disruptions, including last year when Gov. Greg Abbott prohibited most 
abortions at the beginning of the COVID-19 pandemic, have especially impacted low-
income women and women of color, many of whom lack private insurance or the 
resources or time to travel out of state, according to groups that support abortion 
access. 
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‘They think they can go to jail’ 
 
This upheaval could drag on longer, and it’s not clear that providers would be able to 
outright block the law even if they prove that it infringed on their federally protected 
right to abortion. Josh Blackman, a constitutional law professor at South Texas 
College of Law Houston, said the decisions in each suit will apply only to that case. 

“This is a law designed to prevent Planned Parenthood from going on offense,” he 
said. “It keeps them on defense.” 

In response, abortion providers and their support networks in Texas are scrambling to 
expand the out-of-state pipelines they pieced together last year and that many have 
feared will be needed if the conservative-led U.S. Supreme Court rolls back federal 
abortion protections. This fall, the justices are set to hear their first major abortion 
case in years. 

At abortion clinics, employees are being retrained on what information they will be 
able to legally give patients on Sept. 1. Those who choose to comply with the law will 
have to update their websites and promotional materials. 

Earlier this month, the National Abortion Federation, a coalition of abortion providers, 
notified clinics in Texas that it would be pulling support from clinics that defy the ban 
but would fund up to the full cost of patients seeking abortions within the new 
guidelines. Chief executive Katherine Hancock Ragsdale said in an interview that the 
organization is creating a special “concierge team” to assist women in Texas. 

Small abortion funds that operate solely in Texas are also rethinking their approach 
and have been inundated with questions internally. 

“No one knows what’s happening. Even our volunteers, they think they can go to jail 
when that’s not what this is,” said Kamyon Conner, who heads the Texas Equal 
Access Fund. 

Despite the rhetoric, abortion opponents and others are not convinced that providers 
will comply with the law. Many of their supporters have been working for months to 
recruit women and employees at abortion clinics who would be willing to help sue. 
Successful claimants can win at least $10,000 in damages. 
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“There’s a lot of people who are interested in this fight from different angles,” said 
Seago, of Texas Right to Life. “And you’re going to see a lot of these people getting 
involved, now that they have the tools to do it.” 

jeremy.blackman@chron.com 
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