
 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 
THE STATE OF TEXAS; TEXAS HEALTH 
AND HUMAN SERVICES COMMISSION, 
 
 Plaintiffs, 
 
v. 
 
CHIQUITA BROOKS-LASURE, in her official 
capacity as Administrator of the Centers 
for Medicare & Medicaid Services, et al., 
 
 Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

Case No. 6:21-cv-00191 

 
PLAINTIFFS’ MOTION FOR TEMPORARY RESTRAINING ORDER 

For the reasons stated in their Motion for Preliminary Injunction, ECF No. 11, which they 

incorporate by reference, the Plaintiffs move that the Court issue a temporary restraining order 

(1) forbidding Defendants from implementing or otherwise enforcing Acting Administrator 

Richter’s April 16, 2021, letter and (2) requiring Defendants to abide by the terms and conditions 

of the Texas Healthcare Transformation and Quality Improvement Program (Waiver No. 11-W-

00278/6) as approved by Defendants in the January 15, 2021, letter from Seema Verma, 

Administrator of the Centers for Medicare & Medicaid Services, and agreed to by Plaintiffs in the 

January 15, 2021, letter from Cecile Erwin Young of the Texas Health and Human Services 

Commission. These conditions include working in good faith to achieve approval of certain 

directed-payment programs. 

Defendants request the Court issue this order as soon as possible, but in any event no later 

than August 12, 2021. Defendants recognize that this date is earlier than that specified in their 

motion for a preliminary injunction. This is necessitated by developments since the motion was 
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filed. Specifically, at that time, HHSC appeared to be on track to receive the approval of a number 

of directed-payment programs in time for them to be included in rates that would be paid to 

providers during the fiscal year that begins on September 1, 2021. As explained in the attached 

declaration of Victoria Grady, these approvals occur on a yearly basis and should have been 

received well before now. CMS has not, however, been complying with the special terms and 

conditions of the waiver approved in January to consult with HHSC to work through any problems 

with the requested approval. Due to limitations of HHSC’s software (of which CMS is and has 

been fully aware), HHSC is already going to have difficulties inputting the rates in time to make 

September 1 payments to healthcare providers.  

Plaintiffs agreed to a brief delay of the date for a hearing on their motion for a preliminary 

injunction in the hopes that good-faith negotiation would obviate the need for immediate relief 

from this Court. Those discussions have failed. Now, every day of additional delay makes ensuring 

that healthcare providers may receive payments on September 1 more difficult and begins to 

endanger October 1 payments as well. 
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Dated August 11, 2021. 
 
KEN PAXTON 
Attorney General of Texas 
 
BRENT WEBSTER 
First Assistant Attorney General 
 
GRANT DORFMAN 
Deputy First Assistant  
   Attorney General 
 
LESLEY FRENCH 
Chief of Staff 
 
PATRICK SWEETEN 
Chief, Special Litigation Unit 
 
 
 
OFFICE OF THE ATTORNEY GENERAL 
P.O. Box 12548 (MC-059) 
Austin, Texas 78711-2548 
Tel.: (512) 936-1700 
Fax: (512) 474-2697 

Respectfully submitted, 
 
/s/ Judd E. Stone II                      
JUDD E. STONE II 
Solicitor General 
Lead Counsel 
Texas Bar No. 24076720 
Judd.Stone@oag.texas.gov 
 
LANORA C. PETTIT 
Principal Deputy Solicitor General 
Texas Bar No. 24115221 
 
BENJAMIN D. WILSON 
Deputy Solicitor General 
Texas Bar No. 24084105 
 
WILLIAM T. THOMPSON 
Deputy Chief, Special Litigation Unit 
Texas Bar No. 24088531 
 
JEFFREY M. WHITE 
Special Counsel for Special Litigation  
Texas Bar No. 24064380 
 
Counsel for Plaintiffs 
 

CERTIFICATE OF SERVICE 

 I certify that on August 11, 2021, this document was filed with the Court through its 
CM/ECF service, which served a copy on all counsel of record. 
 

/s/ Judd E. Stone II   
JUDD E. STONE II 

 
CERTIFICATE OF CONFERENCE 

 I certify that Plaintiffs have complied with the meet and confer requirement set forth in 
Local Rule CV-7(h). Following previous discussions during the week of August 2 regarding 
Plaintiffs’ intention, should settlement discussions break down, to request a TRO on the same basis 
as it requested a preliminary injunction, Judd E. Stone II, counsel for Plaintiffs, and Keri L. 
Berman, counsel for Defendants, conferred by telephone on August 2 and by e-mail on August 3 
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regarding Plaintiffs’ intention to file this motion. For the same reasons they could not reach an 
agreement on Plaintiffs’ motion for a preliminary injunction, they could not reach an agreement 
on this motion. Judd E. Stone II, counsel for Plaintiffs, subsequently informed Kerri L. Berman, 
counsel for Defendants, via email on August 11, 2021, that Plaintiffs intended to promptly seek 
this TRO. 
 

/s/ Judd E. Stone II   
JUDD E. STONE II
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 
THE STATE OF TEXAS; TEXAS HEALTH 
AND HUMAN SERVICES COMMISSION, 
 
 Plaintiffs, 
 
v. 
 
CHIQUITA BROOKS-LASURE, in her official 
capacity as Administrator of the Centers 
for Medicare & Medicaid Services, et al., 
 
 Defendants. 

§ 
§ 
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§ 
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§ 
§ 
§ 
§ 
§ 

Case No. 6:21-cv-00191 

 
[PROPOSED] TEMPORARY RESTRAINING ORDER 

Before the Court is Plaintiffs’ Motion for Temporary Restraining Order. The Court, having 

considered the parties’ arguments and evidence: 

FINDS that Plaintiffs are likely to succeed on the merits, Plaintiffs are likely to suffer 

irreparable harm in the absence of temporary relief, the balance of the equities are in Plaintiffs’ 

favor, and this temporary restraining order is in the public interest; 

ORDERS that Defendants not implement or otherwise enforce Acting Administrator 

Richter’s April 16, 2021, letter;  

ORDERS that Defendants abide by the terms and conditions of the Texas Healthcare 

Transformation and Quality Improvement Program (Waiver No. 11-W-00278/6) as approved by 

Defendants in the January 15, 2021, letter from Seema Verma, Administrator of the Centers for 

Medicare & Medicaid Services, and agreed to by Plaintiffs in the January 15, 2021, letter from 

Cecile Erwin Young of the Texas Health and Human Services Commission, including working in 

good faith to achieve approval of certain directed-payment programs; 
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ORDERS that this temporary restraining order expires at midnight on August __, 2021, 

unless ordered otherwise by the Court; 

FINDS that Defendants will not sustain costs or damages should this order be found to 

have issued wrongfully, and therefore DISPENSES with the requirement of a bond; and 

SETS a hearing on Defendants’ Motion for Preliminary Injunction for 10:00 a.m. on 

____________________, 2021, before Judge J. Campbell Barker, 211 W. Ferguson Street, 3rd 

Floor, Tyler, Texas, at which the parties must appear in person. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 

STATE OF TEXAS TEXAS 
HEALTH AND HUMAN ERVICES 
COMMI SSION 

' 

Plaintiffs, 

V. 

CHIQUITA BROOKS-LASURE, in 
her official capacity as 
Administrator of the Centers for 
Medicare & Medicaid Services; THE 
CENTERS FOR MEDICARE AND 
MEDICAID SERVICES; XAVIER 
BECERRA, in his official capacity as 
Secretary of the Department of 
Health and Human Services; the 
UNITED STATES DEPARTMENT 
OF HEALTH AND HUMAN 
SERVICES; and the UNITED 
STATES OF AMERICA, 

Defendants. 
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Case No. 6:21-cv-00191 

DECLARATION OF VICTORIA GRADY 

STATE OF TEXAS § 

COUNTY OF TRAVIS § 

I, Victoria Grady, do hereby swear, affirm, and attest as follows, based upon 
my personal knowledge of the matters contained herein: 

1. My name is Victoria Grady, I am over 18 years of age, of sound mind, a nd 
capable of making this declaration. I have personal knowledge of the facts stated 
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herein and they are true and correct. I wou ld testify to the fac ts sta ted in this 
declaration in open court if called upon to do so. 

2. I currently work as the Director of Provider Fina nce for the Texas Health and 
Human Services Commission (HHSC) and have oversight of the Provider Finance 
Department. I've held this position since September 24, 2018. Before that, I was the 
Deputy Director of Provider Finance, Senior Advisor to the Director of Provider 
Finance, and Government Relations Specialist for Finance. I have worked at HHSC 
since 2014. 

3. The HHSC Provider Finance Department is responsible for establishing 
reimbursement rates for fee-for-service Medicaid and for the adminjstration of 
various supplementa l and directed-payment progra ms. Specifically, under the 1115 
waiver, the Provider Finance Department administers the Public Health Provider 
Charity Care Program (PHP-CCP), the Uncompensated Care Program (UC), the 
financial aspects of the Delivery System Reform Incentive Payment Program 
(DSRIP), the Comprehensive Hospital Increase Reimbursement Program (CHIRP), 
the Quality Incentive Payment Program (QIPP), the Texas Incentives for 
Physicians and Professional Services (TIPPS), the Directed Payment Program for 
Behavioral Health Services (DPP for BHS), and the Rural Access for Primary and 
Preventive Services (RAPPS) . Since 2019, I have worked on the DSRIP transition 
plan and in 2020 worked on the design and expansion of programs as part of that 
plan . 

4. I am well-versed in the processes required to seek and receive approval for 
sta te-directed payment programs (SDPs) from the Centers for Medicare and 
Medicaid Services (CMS). I have been involved in the submission of the reqwred 
form (a.k.a. a "pre-print") for approval of SDPs and have assisted or led the 
negotiations between Texas and CMS since 2017. I have also been involved with the 
development of SDPs to be in compliance with Texas' required processes for 
establishment or revision of SDPs for that same time frame. 

5. Each year, CMS must approve Texas' Managed Care Orgaruzation (MCO) 
contracts and reimbursement rates, which include SDPs. The new rates go into 
effect with the new fiscal year, which begins on September 1 each year. In a normal 
year, HHSC begins developing managed care capitation rates and modifications to 
the managed care contractual agreements in J anuary of the preceding the fiscal 
year. HHSC typically submits requests for approval of SDPs between March and 
April while continuing to work with CMS to obtain approval of those programs so 
they can be incorporated in the managed care r ates and contracts. The contracts, 
which include the managed care rates, must route for signature by the MCOs not 
later than July 1 every year. Final managed care capitation rates and copies of 
contracts must be submitted to CMS 45 days prior to the effective date of the 
contract each year. Finally, HHSC must enter the managed care rates into the 
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payment systems by early August each year to ensure the payments can be issued 
to the MCOs in early September. 

6. In my experience, from the time of submission to CMS to the approval of the 
pre-print, CMS has taken anywhere from three weeks to 5 months. In the past, 
Texas consistently received approval of all pre-prints submitted to CMS, with one 
exception. In that one instance, Texas withdrew the mid-year pre-print upda te 
because the state ran out of time to meet operational deadlines. In that one case, 
Texas already had approval for the program for the year a nd the program (and 
provider payments) was not disrupted by the withdrawal of the update request. 

7. In most cases, the process from submission to approval has been consistent and 
followed a predictable pattern. Typically, Texas submits a pre-print to CMS via 
email. CMS acknowledges receipt and begins their review process. Usually, within 
4 to 6 weeks, Texas receives a series of written questions from CMS seeking 
additional information or clarity about Texas' pre-print. The written questions 
typically require a written response from Texas within a few weeks. Depending on 
the nature of the questions and their complexity, CMS and Texas routinely have a 
conference call(s) to discuss the questions and responses. After receipt of Texas' 
responses, CMS will typically either schedule a follow-up call with Texas or will 
send another round of written questions. At this point in the process, if CMS has 
identified any issues that they believe might be a barrier to approval, they often 
contact Texas and present those issues verbally. 

8. Texas has infrequently bad CMS notify us that there was an issue that might 
be a barrier to approval. But in the rare instances when that circumstance did arise, 
CMS has typically offered suggestions to Texas about potential ways Texas could 
remedy the issue to meet federa l regulatory requirements and alleviate concerns. 
Texas has always been willing, when able in accordance with state statutes and/or 
rules, to make changes at the request of CMS. In some cases, Texas has been unable 
to make a change suggested by CMS. This is usually because the change would 
require a modification to Texas rules and Texas has insufficient t ime to complete 
the state rulemaking process before the anticipated program effective date. In these 
cases, CMS has always worked with Texas to find a solution, including approving 
the proposed program for the upcoming year but with conditions that Texas remedy 
the issue for the subsequent year. 

9. Timely approval of the capitation rates by CMS, and entry into HHSC's 
payment systems, is critical to ensuring that the MCOs are reimbursed when the 
new fi scal year begins on September 1 each year. Ensuring that the MCOs are 
reimbursed is critical to ensuring that Medicaid services am available throughout 
the state. In 2021, Texas had 4.3 million clients in Medicaid managed care, which 
represented 96.1 percent of all Medicaid beneficiaries. Another way to put it is that 
nearly 15% percent of the total Texas population receive their healthcare coverage 
through Medicaid managed care, which is more people than the total population of 
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more than 24 other tates. The MCO contract arc va lued at a n estimated $28.7 
billion for FY22, before including DP . Once including the DPs. they arc worth 
$36.2 billion, or nearly 30 percent of the tota l Texas government expenditures for 
the entire year. Without t imely reimbursement, Texas would be in potentia l 
violation of multi -billion-dollar contractual agreement . Tcxa would also risk 
MCOs being unable to continue providing care and services to the clients they serve 
due to lack of funds. 

10. The January 15, 2021 extension of the Texas Healthcare Transformation a nd 
Quality Improvement Program (THTQIP) was the result of months of negotiations 
between HHSC a nd CMS concerning Texas's November 2020 application for an 
extension of THTQIP. During those extensive negotia tions, HHSC and CMS 
discussed not only the extension of THTQIP but also new SDPs that would operate 
in conjunction with the extended THTQIP program to stabilize the Texas healthcare 
system and execute the transition from the expiring Delivery System Reform 
Incentive Payment (DSRIP) program. The Special Terms and Conditions (STCs) of 
THTQIP as extended on J anuary 15, 2021, contemplate the approval of five SDPs 
that were planned to operate within Managed Care under the extended THTQIP. A 
collaborative process is described in STCs 30 through 34. 

11. The collaborative process requires that both HHSC and CMS adhere to certain 
milestones leading up to the ultimate approval of the new SDPs. HHSC has met its 
obligations related to these SDPs under the STCs of the THTQIP extension 
approved in J anuary 2021. Texas sent copies of proposed Texas Administrative 
Code rules to CMS in J anuary 2021 as a courtesy. Between March 8 and March 25, 
2021, Texas submitted pre-prints for approval of the five SDPs to CMS. Texas also 
timely responded to all CMS questions regarding the pre-prints. 

12. Timely approval of these new SDPs is critical to the operation of Texas' 
Medicaid program. This was well known to CMS. On multiple occasions, HHSC 
informed CMS of certain critical dates. HHSC informed CMS that, on July l, 2021, 
it would route ma naged care contracts between Texas and the MCOs for the rating 
period of September 1, 2021, through August 31, 2022. HHSC reminded CMS that, 
on July 15, 2021, CMS required HHSC to submit copies of executed managed care 
contracts and copies of various actuarial reports and certifications for the fiscal year 
beginning September 1, 2021. And HHSC informed CMS that, on August 2, 2021, 
Texas would hit the final key milestone when HHSC's payment systems would have 
the payment data entered to make payments to MCOs beginning on September 1, 
2021. 

13. The August 2, 2021 deadJine for entering payment data into HHSC's payment 
systems, which has been missed due to CMS's failure to comply with the THTQIP 
STCs, is crucial. To ensure that MCOs receive payments beginning on September 
1, 2021, that information must be entered on time. Reconfiguring a large 
information technology system that can interface with the state's financial 
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accounting a nd payment , t ms i complex and requires te t ing for accuracy 
befor the change are moved into production. The y t m mu t be able to 
automatically as ign the nppropriate reimbur ement rate to the MCO based upon 
codes that incticate which MCO it is, what ma naged care program the client is 
enrolled in, where the client is located because, and client eligibili ty criteria since 
rates vary by each of these factors. By foregoing norma l pre-launch testing 
Processes, Texas has been able to delay entry of the rates to August 12, 2021. This 
decision introduces significant ri k that there will be sy tematic errors but was 
rnade to allow for additional time to receive CMS approval on the proposed SDPs 
(as contemplated in the wa iver). 

14. The critical issue facing HHSC right now is that CMS has not satisfied its 
obligations under the terms and conditions of the January THTQIP extension to 
collaborate with HHSC so that the new SDPs would be approved in time. When the 
Defendants filed their opposition to the motion for preliminary injunction, HHSC 
first learned from the Declaration of Judith Cash that: "The SDP Application is still 
under review at CMS but is unlikely to be approved prior to October 1, 2021." 

15. CMS has sent 11 rounds of written questions to HHSC regarding the five 
SDPs, and HHSC responded to the final rounds of questions on June 22, 2021, July 
6, 2021, July 8, 2021, and July 14, 2021, which was on time or early for all the 
deadlines CMS had given Texas. To date, CMS has not established the regularly 
scheduled phone calls with HHSC to work towards approval of these SDPs even 
though this was common practice previously and is a requirement described in STC 
34 of the January THTQIP extension. If CMS had complied with its obligations 
under the extension, it would have only required 86 days for formal approval. The 
SDPs have still not been approved even though 86 days have already passed, and 
as HHSC recently learned through Defendants' court filing, CMS will not approve 
the SDPs on time. 

16. HHSC needs immediate certainty regarding the approval of the SDPs for the 
next fiscal year. If HHSC does not enter the payment rates, starting on September 
1, 2021, MCOs cannot be paid, and providers cannot be reimbursed. As discussed, 
due to CMS's delay and failure to comply with the STCs, HHSC has already missed 
its August 2, 2021 deadline to enter the SDP payment rates to ensure proper 
reimbursement of MCOs beginning on September 1, 2021. Even with immediate 
approval of the SDPs, due to the limitations of HHSC's payment systems discussed 
above, HHSC will have difficulty inputting the rates in time to make payments to 
MCOs on September 1, 2021. Every additional day of delay in approval of the SDPs 
will also threaten HHSC's ability to enter the payment data in time to make 
payments to MCOs for the next month on October 1, 2021. 

17. The impact of HHSC being unable to reimburse the MCOs will be catastrophic, 
and it is imminent. On Monday, August 9, 2021, the Houston area had only 27 
remaining Intensive Care Unit (ICU) beds, despite an area population of more than 
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6-68 million people. These ame ho p1tals will see a payment reduction of u p to 61 

percent if the SDPs arc not implemented on September 1, 202 l • This payment 
reduction is nearly $1.4 billion next year. Similarly, in the Tyler area there are only 
16 l~U be_ds available de pite an a rea population of nearly one mi llion p~ople. The 
hospitals m that Medicaid managed care area would see payment reductwns of _up 
to 60 percent. For rural parts of the sta te where hospita ls frequently operate with 
enough cash on hand for only a 30-day period only, hospita ls could begin shu tting 
down operations and close permanently. In other areas of the state, providers may 
have to furlough or termina te staff contracts immediately to reduce costs. despite 
swelling demand and existing staffing shortages that have and will continue to 
result from COVID-19 surges. The level of emergency and disaster Texas was 
seeking to avoid through the J anuary THTQIP extension, and the SDPs that were 
contemplated as part of that Waiver and the DSRIP Transition, would be fully 
realized. The damage could be irreversible and likely result in major heal thcare 
delays and even death for Texans who are unable to get the care they need because 
their providers would no longer have the resources and stabil ity needed to serve 
them. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed in Travis County, State of Texas, on the 11th of August 2021. 
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