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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 

 

THE STATE OF TEXAS; TEXAS   § 

HEALTH AND HUMAN SERVICES §   

COMMISSION     § 

    Plaintiffs,   § 

§ 

v.  § CIVIL ACTION NO. 6:21-CV-191 

§ 

CHIQUITA BROOKS-LASURE, in   §  

her official capacity as   § 

Administrator of the Centers  §  

for Medicare & Medicaid Services, § 

et al.       §   

   Defendants.  §  

 
 

OPPOSITION TO PLAINTIFFS’ MOTION FOR 

 TEMPORARY RESTRAINING ORDER 
 

 The Court should reject Plaintiffs’ attempt to further expedite the already expedited 

preliminary injunction proceedings in this case.  In their preliminary injunction motion, Plaintiffs 

requested a ruling by August 31, 2021, and asked the Court to convert that motion into a request 

for a temporary restraining order only if the Court had not ruled by August 24.  See Pls.’ Mot. for 

Prelim. Inj., ECF No. 11, at 2.  The Court thus set an expedited briefing schedule and scheduled 

a hearing for August 17, 2021. See Order, ECF No. 16; Order, ECF No. 28; Order, ECF No. 31.  

Plaintiffs now claim they need a ruling today, August 12, to receive in advance of September 1, 

2021, approval for directed-payment programs that are approved by CMS on an annual basis. 

TRO Mot., ECF No. 34, at 2.  The Court should reject Plaintiffs’ moving goalposts.  Plaintiffs 

knew about these directed-payment programs at the time they filed their motion for preliminary 

injunction and yet did not seek a ruling by the date they now claim they need it.  Their failure to 
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do so is not surprising.  The January extension of Plaintiffs’ demonstration project does not 

approve payments for these directed-payment programs, see generally, Defs.’ Ex. 1, ECF No. 

23-1, nor does it obligate CMS to approve any such requested payments.  See Supplemental 

Declaration of Judith Cash, ECF No. 37-1, ¶¶ 4-11; January 15 Letter Special Terms and 

Conditions (“STCs”), ECF No. 29-1, Ex. C  at 31 of 74.  Thus, even if the Court were to grant 

Plaintiffs’ emergency request for an injunction requiring CMS to proceed under the auspices of 

the January 15 Letter (and it should not), that would not require CMS to approve the directed-

payment programs payments or give Texas the relief it claims to need.  Indeed, Plaintiffs admit 

as much, by noting that the January 15 Letter “include[s]” only “working in good faith to achieve 

approval of certain directed-payment programs,” and does not actually require approval of those 

payments. TRO Mot. at 1; cf. Supplemental Declaration of Victoria Grady, ECF No. 29-1, ¶¶ 14-

16, 19-20.   

 To the extent Plaintiffs seek to compel CMS to approve payments for the directed 

payment programs, such a claim is not asserted in their complaint, nor is it supported by the text 

of the STCs accompanying the January 15 Letter or by applicable law. As an initial matter, 

nowhere in Plaintiffs’ complaint do they assert a claim to compel agency action (and specifically 

annual approval of payments for the directed payment programs) under 5 U.S.C. § 706(1).  See 

Compl., ECF No. 1, Prayer for Relief, at 56-57; id. at 33-56, Claims for Relief.   Plaintiffs cannot 

obtain emergency injunctive relief on a claim that is not raised in their complaint.  See, e.g., Clay 

v. Okla. Dep’t of Corr., No. CIV-12-1106-C, 2013 WL 3058122, at *2 (W.D. Okla. June 17, 

2013) (“When the movant seeks intermediate relief beyond the claims in the complaint, the court 

is powerless to enter a preliminary injunction.”).   
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Even if Plaintiffs had raised such a claim, or included any legal argument supporting it in 

their TRO motion, it would fail.  Although the APA permits claims to compel agency action 

unlawfully withheld or unreasonably delayed, such claims can only prevail where “an agency 

failed to take a discrete agency action that it is required to take.” Norton v. S. Utah Wilderness 

Alliance, 542 U.S. 55, 64 (2004) (emphasis added).  This limitation ensures that the action a 

plaintiff seeks to compel is “demanded by law,” and not merely within the agency’s discretion.  

Id. at 64-65 (“[T]he APA carrie[s] forward the traditional practice” under writs of mandamus, 

which were limited “to enforcement of a specific, unequivocal command,”  and “rules out judicial 

direction of . . . action that is not demanded by law.”).  

Plaintiffs appear to be asking the Court, through provision of the overarching relief 

requested in their preliminary injunction motion, to compel CMS to engage in a collaborative 

negotiation process regarding directed-payment programs. TRO Mot. at 1-2. First, CMS is 

already engaged in that process. Supp. Cash. Decl. ¶¶ 4-11. Second, an ongoing agency 

consultation process is not “a discrete agency action” and thus the Court does not have authority 

to compel such a process. The APA defines “agency action” as “the whole or a part of an agency 

rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act.”  5 

U.S.C. §§ 551(13), 701(b)(2).  Each of these categories of action is then further defined.  See id. 

§§ 551(4), (6), (8), (10), (11).  A “‘failure to act’ is properly understood as . . . a failure to take 

one of the agency actions . . . defined in § 551(13).”  Norton, 542 U.S. at 62.   

Courts “have long recognized” that the term “agency action,” while “expansive,” “is not 

so all-encompassing as to authorize . . . judicial review over everything done” by an agency.  

Fund for Animals, Inc. v. BLM, 460 F.3d 13, 19-20 (D.C. Cir. 2006); Invention Submission Corp. 

v. Rogan, 357 F.3d 452, 459 (4th Cir. 2004); see Whitlock Const., Inc. v. Glickman, 71 F. Supp. 
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2d 1154, 1159 (D. Wyo. 1999).  “Agencies prepare proposals, conduct studies, meet [i.e., 

consult] with Members of Congress and interested groups, and engage in a wide variety of 

activities that comprise the common business of managing government programs.”  Fund for 

Animals, 460 F.3d at 19-20.  Such activities do not constitute agency action.  See id. 

The process contemplated by the STCs is not an “agency action.”  Rather, it is an 

ongoing process through which CMS works collaboratively with Texas to consider, negotiate, 

and potentially approve requests for directed-payment programs. See STCs, ECF No. 29-1, Ex. C  

at 31 of 74.  Such a process cannot reasonably be viewed as a “rule,” 5 U.S.C. § 551(4), “order,” 

id. § 551(6), “license,” id. § 551(8), “sanction,” id. § 551(10), or “relief,” id. § 551(11).  See, 

e.g., Fund for Animals, 460 F.3d at 19-20 (an agency’s budget request is not agency action); 

Wild Fish Conservancy v. Jewell, 730 F.3d 791, 801 (9th Cir. 2013) (closing the gates of a dam 

is not fairly analogous to a “rule, order, license, sanction, [or] relief”); Guerrero v. Clinton, 157 

F.3d 1190, 1195 (9th Cir. 1998) (agency response to a congressional reporting requirement is not 

agency action).  Moreover, the challenged agency conduct must also be “discrete.”  Norton, 542 

U.S. at 64, 67.  The ongoing process of “work[ing] collaboratively towards consideration of 

approval of state requests” is not a “discrete” action subject to compulsion under the APA.  See 

id. at 64-65. 

Furthermore, even if Plaintiffs were asking the Court to compel a discrete agency action, 

i.e., approval of the requested directed-payment programs, those approvals are not “demanded by 

law” and thus are not the sort of “ministerial or non-discretionary act” that can be compelled 

under § 706(1). Norton, 542 U.S. at 64-65. As is made clear in the STCs, ECF No. 29-1, Ex. C  

at 32 of 74, the directed payments cannot be approved unless they met the standards of 42 C.F.R. 

§ 438.6, which does not require CMS to approve payments at all or on any timeline. See 42 
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C.F.R. § 438.6. To the extent Plaintiffs contend that the January 15 Letter alters those conditions 

of approval that argument also fails. The authority to set the parameters of any demonstration 

project approved under Section 1115 of the Social Security Act is inherently discretionary in 

nature. See 42 U.S.C. § 1315(a)(1) (“[T]he Secretary may waive compliance with any of the 

requirements of [various sections] of this title…to the extent and for the period he finds 

necessary.”) (emphasis added); see also, e.g., Louisiana v. United States, 948 F.3d 317, 323-24 

(5th Cir. 2020) (“The plain language of [the statute] authorize the Corps to take measures…it 

does not direct the Corps to take such measures.”).1 Similarly, the applicable regulations do not 

impose any obligation on CMS to approve any demonstration project, or particular part of a 

demonstration project, at all or on any schedule. See 42 C.F.R. § 431.400, et seq; see also, e.g., 

Mendoza-Tarango v. Flores, 982 F.3d 395, 400-401 (5th Cir. 2020) (explaining the specificity 

with which regulations must impose legal obligations upon agencies in order to be compelled by 

a Court order). Thus, approvals related to demonstration projects are a quintessential exercise of 

discretion that cannot be compelled under the APA. 

As elaborated in the Supplemental Declaration of Judith Cash, CMS also has not placed 

any obligations upon itself through the Special Terms and Conditions of the January 15 Letter to 

approve annual directed payments or to make any such determination on a specific timeline. See 

Supp. Cash Decl., ECF No. 37-1, ¶¶ 4-11. Indeed, as Plaintiffs seem to acknowledge by the 

nature of their request, the STCs require nothing more of CMS than to work collaboratively with 

                                              
1 Sections 1315(e) & (f), which do not apply here, see Declaration of Judith Cash, ECF No 23-3, 
¶¶ 7-9, 12, do impose time limits on the Secretary of HHS and his delegees to approve or 
disapprove certain extension requests for existing demonstration projects. However, these timing 
requirements do not in any way limit the agency’s authority to approve, disapprove, or modify 

the substance of a requested extension. Nor are they applicable to the directed payment programs 
at issue here.   
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Texas in considering its directed payment requests, and CMS has done so. Id. ¶ 5. CMS is 

therefore under no legal obligation to approve any specific element of the payments requested by  

Plaintiffs, and that fact is reflected in the STCs accompanying the January 15 Letter in addition 

to the applicable statutes and regulations.  

 Additionally, even if CMS were required by statute, regulation, or the STCs to make 

decisions on Plaintiffs’ requests for directed payments by a specific deadline (and it is not), 

Plaintiffs could not, through the requested temporary restraining order, compel CMS to approve 

the payments. “[W]hen an agency is compelled by law to act within a certain time period, but the 

manner of its action is left to the agency's discretion, a court can compel the agency to act, but 

has no power to specify what the action must be.”  Norton, 542 U.S. at 65 (emphasis added). 

Thus, the Court lacks authority to require CMS to approve these payments. See Mendoza-

Tarango,  982 F.3d at 402 n.23 (“Even if the district court compelled the USCIS to administer 

the oath to Mendoza-Tarango, the court has no power to specify where or when the oath must be 

administered.”).  

 Thus, the Court cannot provide Plaintiffs with the relief they seek in the instant motion; 

nor for that matter would issuing Plaintiffs’ requested preliminary injunction or ruling for them 

on the merits of this case provide the relief they seek in this motion. Consequently, for the 

reasons stated herein, in Defendants’ Opposition to Plaintiffs’ Motion for Preliminary Injunction, 

ECF No. 23, and in Defendants’ Surreply in Opposition to Plaintiffs’ Motion for Preliminary 

Injunction, ECF No. 37, the Court should deny Plaintiffs’ Motion for Temporary Restraining 

Order.  

 

Dated:  August 12, 2021     Respectfully Submitted, 
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BRIAN M. BOYNTON 
Acting Assistant Attorney General 

 

NICHOLAS J. GANJEI 
Acting United States Attorney 

 
MICHELLE BENNETT 

Assistant Branch Director 
 

/s/ Keri L. Berman    
KERI L. BERMAN 

Trial Attorney 
United States Department of Justice 
Civil Division  
1100 L Street NW, Rm. 11206 

Washington, DC 20005 
Tel: (202) 305-7538 
Email: Keri.L.Berman@usdoj.gov 

 

Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing document was served on all counsel of record by 

operation of the court’s electronic filing system and can be accessed through that system.  
 
 
DATED:  August 12, 2021 

        /s/   Keri L. Berman                   
       KERI L. BERMAN 

Trial Attorney 
United States Department of Justice 

Civil Division  
1100 L Street NW, Rm. 11206 
Washington, DC 20005 
Tel: (202) 305-7538 

Email: Keri.L.Berman@usdoj.gov 
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