
1 
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 

 

THE STATE OF TEXAS; TEXAS   § 

HEALTH AND HUMAN SERVICES §   

COMMISSION    § 

    Plaintiffs,  § 

      § 

v. §  CIVIL ACTION NO. 6:21-CV-191 

§ 

CHIQUITA BROOKS-LASURE, in   §  

her official capacity as   § 

Administrator of the Centers   §  

for Medicare & Medicaid Services, § 

et al.      §   

   Defendants.  §  

 

 

ANSWER TO FIRST AMENDED COMPLAINT 
  

Defendants Chiquita Brooks-LaSure, in her official capacity as Administrator of The 

Centers for Medicare & Medicaid Services, Xavier Becerra, in his official capacity as Secretary 

of Health and Human Services, The Centers for Medicare & Medicaid Services (CMS), The 

Department of Health and Human Services (HHS), and the United States of America, by and 

through undersigned counsel, hereby answer the First Amended Complaint in the above-

captioned action. The following responses correspond to the numbered paragraphs in the First 

Amended Complaint filed by Plaintiffs, the State of Texas and the Texas Health and Human 

Services Commission (HHSC), ECF No. 54.    

INTRODUCTION 

1.  Defendants admit that Texas offers Medicaid services in partnership with the Federal 

Government to a portion of its citizens. Defendants are without knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations contained in this paragraph. 
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2. Defendants admit that Texas offers Medicaid services in partnership with the Federal 

Government. Defendants further admit that the Federal Government provides some Medicaid 

funding to participating states in the form of grants. Defendants are without knowledge or 

information sufficient to form a belief as to the truth of the remaining allegations contained in 

this paragraph. 

3. The second and third sentences of paragraph 3 contain Plaintiffs’ characterizations of 

several statutes and regulations to which no response is required. Defendants respectfully refer 

the Court to the cited authorities for a full and accurate statement of their contents and deny any 

allegations that are inconsistent with their terms. Defendants are without knowledge or 

information sufficient to form a belief as to the truth of the remaining allegations contained in 

this paragraph. 

4. Paragraph 4 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent any response is deemed necessary Defendants respectfully refer the Court 

to the cited authorities for a full and accurate statement of their contents and deny any allegations 

that are inconsistent with their terms. 

5. Defendants admit that Texas’s implementation of its Medicaid program includes waivers 

and demonstration projects. Defendants further admit that Texas takes part in a demonstration 

project called the Texas Healthcare Transformation and Quality Improvement Program 

(THTQIP) that was initially approved in 2011. Defendants further admit that the expiration date 

of THTQIP was extended in 2016 and 2017. Defendants further admit that Defendant CMS is in 

ongoing contact with the Plaintiffs regarding aspects of Texas’s Medicaid plan. Defendants deny 

the remaining allegations of paragraph 5. 
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6. Defendants admit that demonstration projects permit states to provide Medicaid services 

in ways that may diverge from the specific requirements of the Social Security Act (SSA), 42 

U.S.C. Ch. 7. Defendants further admit that demonstration projects are intended to be temporary 

and that their duration may be extended under certain conditions. Defendants are without 

knowledge or information sufficient to form a belief as to the truth of the remaining allegations 

contained in this paragraph. 

7.    The second sentence of paragraph 7 contains conclusions of law, not allegations of fact, 

to which no response is required. Defendants respectfully refer the Court to the cited authorities 

for a full and accurate statement of their contents and deny any allegations that are inconsistent 

with their terms. Defendants are without knowledge or information sufficient to form a belief as 

to the truth of the remaining allegations contained in this paragraph. 

8. Defendants admit that participation in demonstration projects requires states to collect 

various data about the functioning of the demonstration project. Defendants further admit that 

CMS reviews such data to assess demonstration projects. Defendants are without knowledge or 

information sufficient to form a belief as to the truth of the remaining allegations contained in 

this paragraph. 

9. Defendants admit that states participating in demonstration projects may seek and may be 

granted approval to extend existing demonstration projects or begin new demonstration projects. 

Defendants are without knowledge or information sufficient to form a belief as to the truth of the 

remaining allegations contained in this paragraph. 

10. Defendants admit that by regulation state directed-payment programs must be approved 

by CMS on an annual basis. Defendants are without knowledge or information sufficient to form 

a belief as to the truth of the remaining allegations contained in this paragraph. 
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11. Defendants admit that CMS reviews the statutory and regulatory compliance of all 

aspects of state Medicaid plans, including proposed waivers and demonstration projects. 

Defendants further admit that states and CMS work collaboratively to establish the specific 

requirements of state plans, including waivers and demonstration projects. Defendants are 

without knowledge or information sufficient to form a belief as to the truth of the remaining 

allegations contained in this paragraph. 

12. Defendants admit that states implement demonstration projects after the proposed 

projects are approved by CMS. Defendants are without knowledge or information sufficient to 

form a belief as to the truth of the remaining allegations contained in this paragraph. To the 

extent a response is deemed necessary, Defendants deny these allegations. 

13. Defendants are without knowledge or information sufficient to form a belief as to the 

truth of the allegations contained in this paragraph. To the extent a response is deemed 

necessary, Defendants deny these allegations. 

14. Defendants admit the first sentence to the extent that Plaintiffs commissioned a survey of 

healthcare providers related to the COVID-19 pandemic, and respectfully refers the Court to that 

survey for a full and accurate statement of its contents. Defendants are without knowledge or 

information sufficient to form a belief as to the truth of the allegations contained in the second 

sentence of this paragraph. The third and fourth sentences purport to characterize the study 

commissioned by Plaintiffs, to which no response is required.  Defendants respectfully refer the 

Court to the study for a full and accurate statement of its contents and deny any characterization 

that is inconsistent with its terms. The Court’s review in this action is based solely on the 

administrative record; to the extent that these factual allegations are not reflected in the 

administrative record, they are beyond the scope of the Court’s review in this case . 
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15. Defendants admit the second sentence to the extent that Plaintiffs requested an extension 

of THTQIP in November 2020 using a Section 1115(a) fast-track request, and respectfully refer 

the Court to that request for a full and accurate statement of its contents. Defendants are without 

knowledge or information sufficient to form a belief as to the truth of the remaining allegations 

contained in this paragraph. To the extent a response is deemed necessary, Defendants deny 

these allegations. 

16. Defendants admit that CMS purported to approve Plaintiffs’ November 2020 extension 

request by letter dated January 15, 2021, which speaks for itself. Defendants respectfully refer 

the Court to that letter for a full and accurate statement of its contents and deny any allegations 

inconsistent with its terms. Defendants are without knowledge or information sufficient to form a 

belief as to the truth of the remaining allegations contained in this paragraph. To the extent a 

response is deemed necessary, Defendants deny these allegations. 

17. Defendants admit the second sentence only to the extent that CMS provided notice of the 

voiding of the purported January 15, 2021 approval of Plaintiffs’ extension request by letter 

dated April 16, 2021, and respectfully refer the Court to that letter for a full and accurate 

statement of its contents. The third and fourth sentences purport to characterize the contents of 

the April 16 letter, which speaks for itself and to which no response is required.  Defendants 

respectfully refer the Court to the letter for a full and accurate statement of its contents and deny 

any characterizations that are inconsistent with its terms.  Defendants deny the remaining 

allegations of this paragraph. 

18. Defendants deny Plaintiffs’ argumentative assertion in the first sentence of paragraph 18. 

The first clause of the second sentence of paragraph 18 contains conclusions of law, not 

allegations of fact, to which no response is required. The second clause of the second sentence of 
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paragraph 18 contains Plaintiffs’ characterization of a court decision, which speaks for itself and 

to which no response is required. To the extent any response is deemed necessary Defendants 

deny these allegations. 

19. The first four sentences and the final sentence of paragraph 19 contain conclusions of 

law, not allegations of fact, to which no response is required. To the extent these sentences also 

include characterizations of Defendants’ April 16, 2021 letter, Defendants respectfully refer the 

Court to that letter for a full and accurate statement of its contents and deny any allegations that 

are inconsistent with its terms. Defendants deny the remaining allegations of paragraph 19. 

PARTIES 

20. Defendants admit the first sentence to the extent that Texas is a state within the United 

States of America. The remainder of paragraph 20 contains Plaintiffs’ characterization of this 

lawsuit to which no response is required. To the extent any response is deemed necessary, 

Defendants deny the remaining allegations of this paragraph. 

21. Defendants admit that the Texas Health and Human Services Commission is an 

administrative agency of the state of Texas and that the agency administers Texas’s Medicaid 

program pursuant to 42 C.F.R. § 431.10. The remaining allegations of paragraph 21 contain 

Plaintiffs’ characterizations of this lawsuit to which no response is required.  

22. Defendants admit that CMS is a federal agency that is a part of the Department of Health 

and Human Services, which is governed by federal law. Defendants further admit that CMS is 

the federal agency with authority to administer the Medicaid program and that as part of that 

authority CMS has authority, inter alia, to approve and deny requests under the SSA and its 

implementing regulations for demonstration projects, waivers, and directed-payment programs. 
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CMS further admits that it maintains a regional office in Texas that administers the Medicaid 

programs in several states.  The remainder of the allegations in this paragraph are denied. 

23. Defendants admit that Chiquita Brooks-LaSure is the current Administrator of CMS. 

Defendants further admit that Elizabeth Richter previously served as the Acting Administrator of 

CMS. Plaintiffs’ remaining allegations in this paragraph include characterizations of Defendants’ 

April 16, 2021 letter and their First Amended Complaint, to which no response is required. 

Defendants respectfully refer the Court to the letter and Plaintiffs’ First Amended Complaint for 

a full and accurate statement of their contents. 

24. Defendants admit that HHS is a cabinet-level Department of the United States 

Government. Defendants further admit that CMS is a subordinate agency of HHS. Defendants 

deny the remaining allegations of paragraph 24 

25. Defendants admit that Xavier Becerra is the current Secretary of HHS. The remaining 

allegations of paragraph 25 contain Plaintiffs characterizations of 42 U.S.C. § 1315 and 45 

C.F.R. § 1.3(b) which speak for themselves and to which no response is required. Defendants 

respectfully refer the Court to that statute and regulation for a full and accurate statement of their 

contents and deny any characterizations inconsistent with their terms. 

26. Defendants admit that the United States of America is a sovereign nation. 

JURISDICTION AND VENUE 

27.  Paragraph 27 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent any response is deemed necessary Defendants deny these allegations. 

28.  Paragraph 28 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent any response is deemed necessary Defendants deny these allegations.  
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29. Paragraph 29 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent any response is deemed necessary Defendants deny these allegations.  

30. The first two sentences of paragraph 30 contain conclusions of law, not allegations of 

fact, to which no response is required. To the extent any response is deemed necessary, 

Defendants deny these allegations. Defendants are without knowledge or information sufficient 

to form a belief as to the truth of the remaining allegations of paragraph 30. To the extent any 

response is deemed necessary, Defendants deny these allegations. 

31. The first sentence of paragraph 31 contains conclusions of law, not allegations of fact, to 

which no response is required. To the extent any response is deemed necessary Defendants deny 

these allegations. Defendants are without knowledge or information sufficient to form a belief as 

to the truth of the allegations in the first clause of the last sentence in paragraph 31. Defendants 

deny the remaining allegations of paragraph 31. 

32. The first sentence of paragraph 32 contains Plaintiffs’ characterization of the January 15 

letter, which speaks for itself and to which no response is required. Defendants respectfully refer 

the Court to that letter for a full and accurate statement of its contents and deny any 

characterizations that are inconsistent with its terms. The remaining allegations of paragraph 32 

contain conclusions of law, not allegations of fact, to which no response is required. To the 

extent any response is deemed necessary, Defendants deny these allegations. 

33. Paragraph 33 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent any response is deemed necessary Defendants deny these allegations.  

FACTUAL BACKGROUND 

34. Paragraph 34 contains Plaintiffs’ characterization of specifically identified statutes, 

regulations, and prior court decisions which speak for themselves and to which no response is 
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required. Defendants respectfully refer the Court to these statutes, regulations, and prior court 

decisions for full and accurate statements of their contents and deny any allegations that are 

inconsistent with their terms. 

35. Paragraph 35 contains Plaintiffs’ characterization of a regulation and a publicly available 

document which speak for themselves and to which no response is required. Defendants 

respectfully refer the Court to that regulation and publicly available document for full and 

accurate statements of their contents. The Court’s review in this action is based solely on the 

administrative record; to the extent that these factual allegations are not reflected in the 

administrative record, they are beyond the scope of the Court’s review in this case  

36. Defendants admit that Medicaid services may be provided by states on either a fee-for-

service model or a managed care model. 

37. Paragraph 37 contains Plaintiffs’ characterization of a regulation, a publicly available 

document, and a prior court decision which speak for themselves and to which no response is 

required. Defendants respectfully refer the Court to that regulation, publicly available document, 

and prior court decision for full and accurate statements of their contents and deny any 

allegations that are inconsistent with their terms. The Court’s review in this action is based solely 

on the administrative record; to the extent that these factual allegations are not reflected in the 

administrative record, they are beyond the scope of the Court’s review in this case  

38. The first two sentences of paragraph 38 are denied. The final sentence of paragraph 38 

contains Plaintiffs’ characterization of two publicly available documents which speak for 

themselves and to which no response is required. Defendants respectfully refer the Court to those 

publicly available documents for full and accurate statements of their contents. The Court’s 

review in this action is based solely on the administrative record; to the extent that these factual 

Case 6:21-cv-00191-JCB   Document 60   Filed 09/13/21   Page 9 of 44 PageID #:  3850



10 
 

allegations are not reflected in the administrative record, they are beyond the scope of the 

Court’s review in this case. 

39. Defendants admit that under the managed-care model, states contract with insurance 

companies that administer Medicaid benefits. The remaining sentences of paragraph 39 contain 

Plaintiffs’ characterization of a publicly available document which speaks for itself and to which 

no response is required. Defendants respectfully refer the Court to that publicly available 

document for a full and accurate statements of its contents and deny any allegations inconsistent 

with its terms. The Court’s review in this action is based solely on the administrative record; to 

the extent that these factual allegations are not reflected in the administrative record, they are 

beyond the scope of the Court’s review in this case. 

40. Paragraph 40 contains Plaintiffs’ characterization of a publicly available document which 

speaks for itself and to which no response is required. Defendants respectfully refer the Court to 

that publicly available document for a full and accurate statements of its contents. The Court’s 

review in this action is based solely on the administrative record; to the extent that these factual 

allegations are not reflected in the administrative record, they are beyond the scope of the 

Court’s review in this case. 

41. Defendants admit that Texas implemented the State of Texas Access Reform program 

under a waiver of section 1915 of the SSA in 1993. The third sentence of paragraph 41 contains 

Plaintiffs’ characterization of an attachment to the originally filed complaint, which speaks for 

itself and to which no response is required. Defendants respectfully refer the Court to that 

attachment for a full and accurate statement of its contents. The Court’s review in this action is 

based solely on the administrative record; to the extent that these factual allegations are not 
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reflected in the administrative record, they are beyond the scope of the Court’s review in this 

case. 

42. Defendants admit that waivers under the SSA permit states to provide Medicaid services 

that may be inconsistent with certain requirements of the SSA and that the purpose of such 

waivers is to test improvements to SSA requirements. Paragraph 42 also contains Plaintiffs’ 

characterization of 42 U.S.C. § 1396(a) which speaks for itself. Defendants respectfully refer the 

Court to that section for a full and accurate statement of its contents and deny any allegations 

that are inconsistent with its terms. 

43. The second and third sentences of paragraph 43 contain Plaintiffs’ characterization of a 

statutory section and a regulatory section which speak for themselves and to which no response 

is required. Defendants respectfully refer the Court to those sections for a full and accurate 

statement of their contents and deny any allegations that are inconsistent with their terms. 

Defendants are without knowledge or information sufficient to form a belief as to the truth of the 

remaining allegations in this paragraph. To the extent a response is deemed necessary 

Defendants deny these allegations. 

44. Paragraph 44 contains conclusions of law, not allegations of fact, to which no response is 

required, as well as characterizations of various statutes and legal opinions. To the extent a 

response is deemed required, Defendants respectfully refer the Court to the cited authorities for a 

full and accurate statement of their contents and deny any characterization that is inconsistent 

with their terms. 

45. The second sentence of paragraph 45 contains Plaintiffs’ characterizations of an 

attachment to the originally filed complaint, which speaks for itself and to which no response is 

required. Defendants respectfully refer to Court to this document for a full and accurate 

Case 6:21-cv-00191-JCB   Document 60   Filed 09/13/21   Page 11 of 44 PageID #:  3852



12 
 

statement of its contents. Defendants admit the allegations of the third and fourth sentence of 

paragraph 45 to the extent that Plaintiffs have proposed directed-payment programs several times 

during the pendency of THTQIP and that CMS has not rejected any proposed directed-payment 

programs during this time. The Court’s review in this action is based solely on the administrative 

record; to the extent that these factual allegations are not reflected in the administrative record, 

they are beyond the scope of the Court’s review in this case. Defendants deny the remaining 

allegations of paragraph 45. 

46. Defendants admit that THTQIP was originally proposed by Plaintiffs and approved by 

CMS in 2011. The remaining allegations of paragraph 46 contain Plaintiffs characterization of 

the 2011 THTQIP approval, which speaks for itself and to which no response is required. 

Defendants respectfully refer the Court to the 2011 THTQIP approval for a full and accurate 

statement of its contents and deny any allegations inconsistent with its terms. 

47. Paragraph 47 contain Plaintiffs characterization of the 2011 THTQIP approval, which 

speaks for itself and to which no response is required. Defendants respectfully refer the Court to 

the 2011 THTQIP approval for a full and accurate statement of its contents and deny any 

allegations inconsistent with its terms. Defendants admit the remaining allegations of paragraph 

47. 

48. Admitted. 

49. Defendants admit that THTQIP was extended in 2016 for a period of 15 months. 

Defendants further admit that THTQIP was extended for a period of five years in 2017.  

Defendants admit that the expiration date of the THTQIP is September 30, 2022. Defendants are 

without knowledge or information sufficient to form a belief as to the truth of the remaining 

allegations in paragraph 49. 
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50. Defendants admit that CMS approved two directed-payment programs to Texas providers 

in 2017. Defendants further admit that these directed-payment approvals were separate from the 

approval of the 2017 extension of THTQIP. Defendants are without knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in paragraph 50. 

51. Defendants admit that a directed-payment program called the Uniform Hospital Rate 

Increase Payment (UHRIP) was approved by CMS to begin December 1, 2017. Defendants 

further admit that this payment provides additional reimbursements for managed care services. 

Defendants are without knowledge or information sufficient to form a belief as to the truth of the 

remaining allegations in this paragraph. 

52. Defendants admit that CMS approved a directed payment plan for Texas called the 

Quality Incentive Payment Program (QIPP) in 2017 and that the program provides incentives to 

improve nursing facilities. Defendants lack knowledge or information sufficient to form a belief 

as to the truth of the remaining allegations in paragraph 52. 

53. Denied. 

54. Paragraph 54 contains Plaintiffs’ characterization of attachments to the originally filed 

complaint which speak for themselves and to which no response is required. Defendants 

respectfully refer the Court to those documents for a full and accurate statement of their contents. 

The Court’s review in this action is based solely on the administrative record; to the extent that 

these factual allegations are not reflected in the administrative record, they are beyond the scope 

of the Court’s review in this case. 

55. Defendants admit that Plaintiffs are required to annually obtain approval for Managed 

Care Organization (MCO) capitation rates under THTQIP as extended in 2017. Defendants 

further admit that approvals for such capitation rates are not required to be made on any set 
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schedule and that approvals have taken as long as five months during the time from 2018 to 

present. 

56. Defendants are without knowledge or information sufficient to form a belief as to the 

truth of the allegations in this paragraph. 

57. Defendants admit the first sentence of paragraph 57 to the extent that Plaintiffs generally 

provide preprint proposals for MCO capitation rate approval requests. Defendants further admit 

that review of such preprints are not required to be made on any set schedule and that CMS has 

the opportunity to request clarification or correction of preprint proposals. Defendants deny the 

remaining allegations of paragraph 57. 

58. Paragraph 58 contains Plaintiffs’ characterization of the Special Terms and Conditions 

(STCs) of the January 15 approval extension letter which speak for themselves and to which no 

response is required. Defendants respectfully refer the Court to the STCs for a full and accurate 

statement of their contents and deny any allegations inconsistent with their terms. To the extent 

any further response is deemed necessary Defendants deny the allegations of this paragraph. 

59. Defendants admit that CMS endeavors to work collaboratively with states. Defendants 

further admit that CMS has not rejected any directed-payment programs proposed by Plaintiffs 

during the pendency of THTQIP. Defendants deny the remaining allegations of paragraph 59. 

60. Defendants admit that THTQIP includes a component called the Delivery System Reform 

Incentive Program (DSRIP). Defendants are without knowledge or information sufficient to form 

a belief as to the truth of the remaining allegations in this paragraph. 

61. Paragraph 61 contains Plaintiffs’ characterization of an attachment to the originally filed 

complaint which speaks for itself and to which no response is required. Defendants respectfully 

refer the Court to this documents for a full and accurate statement of its contents. The Court’s 
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review in this action is based solely on the administrative record; to the extent that these factual 

allegations are not reflected in the administrative record, they are beyond the scope of the 

Court’s review in this case. 

62. Defendants admit the first sentence to the extent that Plaintiffs have provided more than 

$20 billion in funding from DSRIP since the beginning of THTQIP. The remainder of this 

paragraph contains Plaintiffs’ characterization of an attachment to the originally filed complaint 

and a publicly available document, which speak for themselves and to which no response is 

required. Defendants respectfully refer the Court to those documents for a full and accurate 

statement of their contents. The Court’s review in this action is based solely on the 

administrative record; to the extent that these factual allegations are not reflected in the 

administrative record, they are beyond the scope of the Court’s review in this case . 

63. Defendants admit that the extension of THTQIP, effective January 1, 2018, scheduled 

DSRIP to expire on September 30, 2021. The remaining allegations of paragraph 63 contain 

Plaintiffs characterization of several declarations and a publicly available article, which speak for 

themselves and to which no response is required. Defendants respectfully refer the Court to these 

documents for a full and accurate statement of their contents. The Court’s review in this action is 

based solely on the administrative record; to the extent that these factual allegations are not 

reflected in the administrative record, they are beyond the scope of the Court’s review in this 

case. To the extent any response is deemed necessary Defendants deny the remaining allegations 

of paragraph 63. 

64. Defendants admit the first sentence to the extent that Plaintiffs were required to prepare a 

transition plan for the expiration of DSRIP. Defendants further admit that Plaintiffs and CMS 

conferred about the specifics of the purported January 15, 2021 approval of Plaintiffs’ 
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demonstration project extension request. The remainder of this paragraph contains Plaintiffs’ 

characterization of a document provided to CMS by Plaintiffs and the First Amended Complaint, 

which speak for themselves and to which no response is required. Defendants respectfully refer 

the Court to these documents for a full and accurate statement of their contents. 

65. Defendants admit that in late 2019 the COVID-19 pandemic began creating serious and 

disruptive impacts throughout the United States in many areas including the provision of 

healthcare services. Defendants are without knowledge or information sufficient to form a belief 

as to the truth of the remaining allegations in this paragraph. 

66. Defendants admit the third sentence to the extent that CMS extended certain DSRIP 

transition dates Texas would otherwise have been required to meet because of disruptions caused 

by the pandemic. Defendants admit the fourth sentence to the extent that Plaintiffs sent a letter to 

the Secretary of HHS requesting a one-year extension of DSRIP on October 16, 2020. 

Defendants are without knowledge or information sufficient to form a belief as to the truth of the 

remaining allegations in this paragraph. To the extent a response is deemed necessary, 

Defendants deny these allegations. 

67. Defendants are without knowledge or information sufficient to form a belief as to the 

truth of the allegations in this paragraph. 

68. Defendants are without knowledge or information sufficient to form a belief as to the 

truth of the allegations in this paragraph. 

69. Paragraph 69 contains Plaintiffs’ characterization of several publicly available documents 

and a declaration which speak for themselves and to which no response is required. Defendants 

respectfully refer the Court to those documents for a full and accurate statement of their contents. 

The Court’s review in this action is based solely on the administrative record; to the extent that 
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these factual allegations are not reflected in the administrative record, they are beyond the scope 

of the Court’s review in this case. Defendants are without knowledge or information sufficient to 

form a belief as to the truth of the allegations in this paragraph. 

70. Paragraph 70 contains Plaintiffs’ characterization of a survey attached to the originally 

filed complaint which speaks for itself and to which no response is required. Defendants 

respectfully refer the Court to that document for a full and accurate statement of its contents. The 

Court’s review in this action is based solely on the administrative record; to the extent that these 

factual allegations are not reflected in the administrative record, they are beyond the scope of the 

Court’s review in this case. 

71.   Defendants are without knowledge or information sufficient to form a belief as to the 

truth of the allegations of paragraph 71. The Court’s review in this action is based solely on the 

administrative record; to the extent that these factual allegations are not reflected in the 

administrative record, they are beyond the scope of the Court’s review in this case .  

72. Paragraph 72 contains Plaintiffs’ characterization of several declarations, which speak for 

themselves and to which no response is required. Defendants respectfully refer the Court to those 

declarations for a full and accurate statement of their contents. The Court’s review in this action 

is based solely on the administrative record; to the extent that these factual allegations are not 

reflected in the administrative record, they are beyond the scope of the Court’s review in this 

case. To the extent any response is deemed necessary Defendants deny the allegations of 

paragraph 72. 

73. Paragraph 73 contains Plaintiffs’ characterization of CMS’s budget-neutrality policy and 

CMS’s August 22, 2018 guidance, which speak for themselves and to which no response is 
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required. Defendants respectfully refer the Court to those documents for a full and accurate 

statement of their contents and deny any allegations inconsistent with their terms. 

74. Paragraph 74 contains Plaintiffs’ characterization of CMS’s August 22, 2018 guidance, 

which speaks for itself and to which no response is required. Defendants respectfully refer the 

Court to that guidance for a full and accurate statement of its contents and deny any allegations 

inconsistent with its terms. 

75. Defendants are without knowledge or information sufficient to form a belief as to the 

truth of the allegations of the second sentence of paragraph 75. Defendants deny the remaining 

allegations of paragraph 75. 

76. Defendants admit Plaintiffs submitted an application requesting extension of THTQIP on 

November 30, 2020. Defendants are without knowledge or information sufficient to form a belief 

as to the truth of the remaining allegations in this paragraph. 

77. The first and third sentences of this paragraph and the first sentence of the footnote 

purport to characterize federal regulations, and an attachment to the originally filed complaint, 

which speak for themselves and to which no response is required.  Defendants respectfully refer 

the Court to these regulations and document for a full and accurate statement of their contents 

and deny any allegations inconsistent with their terms. Defendants are without knowledge or 

information sufficient to form a belief as to the truth of the allegations in the second and third 

sentences of the footnote. Defendants deny the allegations of the second sentence of paragraph 

77 and the final sentences of paragraph 77 and the footnote. The Court’s review in this action is 

based solely on the administrative record; to the extent that these factual allegations are not 

reflected in the administrative record, they are beyond the scope of the Court’s review in this 

case.  
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78. Defendants admit that Plaintiffs’ November 30, 2020 application extension requested 

exemption from mandatory notice-and-comment pursuant to 42 C.F.R. § 431.416(g). The 

remaining allegations of paragraph 78 contain Plaintiffs’ characterization of its November 30, 

2020 application and declarations, which speak for themselves and to which no response is 

required. Defendants respectfully refer the Court to those documents for a full and accurate 

statement of their contents. The Court’s review in this action is based solely on the 

administrative record; to the extent that these factual allegations are not reflected in the 

administrative record, they are beyond the scope of the Court’s review in this case . 

79. Defendants admit the allegations of paragraph 79 only to the extent that CMS and 

Plaintiffs conferred as to the specifics of Plaintiffs’ extension request.  

80. Paragraph 80 contains Plaintiffs’ characterization of a letter from CMS to Plaintiffs, 

which speaks for itself and to which no response is required. Defendants respectfully refer the 

Court to that letter for a full and accurate statement of its contents and deny any allegations 

inconsistent with its terms. 

81. Defendants admit that CMS and Plaintiffs conferred as to the specifics of Plaintiffs’ 

extension request. Defendants further admit that the purported January 15 approval letter does 

not extend DSRIP and does establish the PHP-CCP. The Court’s review in this action is based 

solely on the administrative record; to the extent that these factual allegations are not reflected in 

the administrative record, they are beyond the scope of the Court’s review in this case . 

Defendants deny the remaining allegations of paragraph 81. 

82. The first two sentences of paragraph 82 contains Plaintiffs characterization of the 

purported January 15 extension approval letter, which speaks for itself and to which no response 

is required. Defendants respectfully refer the Court to that letter for a full and accurate statement 
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of its contents and deny any characterizations inconsistent with its terms. The third and fourth 

sentences of paragraph 82 contains Plaintiffs characterization of the STCs to the January 15 

letter, which speaks for themselves and to which no response is required. Defendants respectfully 

refer the Court to that document for a full and accurate statement of its contents and deny any 

characterizations inconsistent with its terms. 

83. The first and fourth sentences of paragraph 83 contain Plaintiffs’ characterization of the 

purported January 15 extension approval letter and the STCs to the January letter, which speaks 

for themselves and to which no response is required. Defendants respectfully refer the Court to 

those documents for a full and accurate statement of their contents and deny any 

characterizations inconsistent with their terms. The second sentence of paragraph 83 contains 

Plaintiffs’ characterization of written communications between Plaintiffs and CMS, which speak 

for themselves and to which no response is required. Defendants respectfully refer the Court to 

those communications for a full and accurate statement of their contents. To the extent any 

response is deemed necessary Defendants deny the allegations of this sentence. Defendants deny 

the allegations of the third sentence. The Court’s review in this action is based solely on the 

administrative record; to the extent that these factual allegations are not reflected in the 

administrative record, they are beyond the scope of the Court’s review in this case . Defendants 

deny the remaining allegations of paragraph 83. 

84. Paragraph 84 contains Plaintiffs’ characterization of the STCs to the January 15 letter, 

which speak for themselves and to which no response is required. Defendants respectfully refer 

the Court to the STCs for a full and accurate statement of their contents and deny any 

characterizations inconsistent with their terms. 
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85.  Defendants are without knowledge or information sufficient to form a belief as to the 

truth of the allegations in the second clause of the second sentence of paragraph 85. Defendants 

deny the remaining allegations of paragraph 85.  

86. The first sentence of paragraph 86 contains Plaintiffs’ characterization of the purported 

January 15 extension approval letter, which speaks for itself and to which no response is 

required. Defendants respectfully refer the Court to that letter for a full and accurate statement of 

its contents and deny any characterizations inconsistent with its terms. Defendants are without 

knowledge or information sufficient to form a belief as to the truth of the remaining allegations 

in this paragraph.  

87. Paragraph 87 contain Plaintiffs’ characterization of the purported January 15 extension 

approval letter, which speaks for itself and to which no response is required. Defendants 

respectfully refer the Court to that letter for a full and accurate statement of its contents and deny 

any characterizations inconsistent with its terms. 

88. Defendants are without knowledge or information sufficient to form a belief as to the 

truth of the allegations in the first and last sentences of paragraph 88. The remaining allegations 

of paragraph 88 contain Plaintiffs’ characterization of various state regulations, bills, publicly 

available documents, and attachments to the originally filed complaint, which speak for 

themselves and to which no response is required. Defendants respectfully refer the Court to these 

documents for a full and accurate statement of their contents. The Court’s review in this action is 

based solely on the administrative record; to the extent that these factual allegations are not 

reflected in the administrative record, they are beyond the scope of the Court’s review in this 

case. 
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89. Paragraph 89 contains Plaintiffs’ characterization of the April 16 letter, which speaks for 

itself and to which no response is required. Defendants respectfully refer the Court to that letter 

for a full and accurate statement of its contents and deny any allegations that are inconsistent 

with its contents. 

90. Defendants admit the first sentence of paragraph 90 to the extent that CMS first notified 

Plaintiffs that the January approval was unlawful by its April 16 letter. The second sentence of 

paragraph 90 contains Plaintiffs characterization of declarations attached to the originally filed 

complaint, which speak for themselves and to which no response is required. Defendants 

respectfully refer the Court to those declarations for a full and accurate statement of their 

contents. The Court’s review in this action is based solely on the administrative record; to the 

extent that these factual allegations are not reflected in the administrative record, they are beyond 

the scope of the Court’s review in this case. 

91. Paragraph 91 contains Plaintiffs’ characterization of the April 16 letter, which speaks for 

itself and to which no response is required. Defendants respectfully refer the Court to that letter 

for a full and accurate statement of its contents and deny any characterizations inconsistent with 

its terms. 

92. Paragraph 92 contains Plaintiffs’ characterization of the April 16 letter, which speaks for 

itself and to which no response is required. Defendants respectfully refer the Court to that letter 

for a full and accurate statement of its contents and deny any characterizations inconsistent with 

its terms. 

93. Paragraph 93 contains Plaintiffs’ characterization of the April 16 letter, which speaks for 

itself and to which no response is required. Defendants respectfully refer the Court to that letter 
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for a full and accurate statement of its contents and deny any characterizations inconsistent with 

its terms. 

94.  The first, second, and fourth sentences of Paragraph 94 contain Plaintiffs’ 

characterization of the April 16 letter, which speaks for itself and to which no response is 

required. Defendants respectfully refer the Court to that letter for a full and accurate statement of 

its contents and deny any characterizations inconsistent with its terms. Defendants deny the 

remaining allegations of this paragraph. 

95. The first sentence of this paragraph is denied. Defendants are without knowledge or 

information sufficient to form a belief as to the truth of the remaining allegations in this 

paragraph. 

96. The first two sentences of paragraph 96 contain Plaintiffs’ characterization of the April 

16 letter, which speaks for itself and to which no response is required. Defendants respectfully 

refer the Court to that letter for a full and accurate statement of its contents and deny any 

characterizations inconsistent with its terms. To the extent any response is deemed necessary 

Defendants deny these allegations. The third sentence contains Plaintiffs’ characterization of a 

newspaper article, which speaks for itself and to which no response is required. Defendants 

respectfully refer the Court to that article for a full and accurate statement of its contents. The 

Court’s review in this action is based solely on the administrative record; to the extent that these 

factual allegations are not reflected in the administrative record, they are beyond the scope of the 

Court’s review in this case. 

97. Paragraph 97 contains Plaintiffs’ characterization of the April 16 letter, which speaks for 

itself and to which no response is required. Defendants respectfully refer the Court to that letter 

for a full and accurate statement of its contents. Defendants specifically deny Plaintiffs’ 
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argumentative characterizations and legal conclusions about the letter, including the first 

sentence of this paragraph. 

98. Denied. 

99.  Paragraph 99 contains Plaintiffs’ characterization of two newspaper articles and a 

Supreme Court decision, which speak for themselves and to which no response is required. 

Defendants respectfully refer the Court to those documents for a full and accurate statement of 

their contents. To the extent any response is deemed necessary Defendants deny these 

allegations. The Court’s review in this action is based solely on the administrative record; to the 

extent that these factual allegations are not reflected in the administrative record, they are beyond 

the scope of the Court’s review in this case. To the extent any further response is required, 

Defendants deny the allegations of this paragraph. 

100. Defendants admit the first sentence of paragraph 100 only to the extent that CMS 

employees contacted HHSC employees after the April 16 letter was sent. Defendants deny the 

remaining allegations of this sentence. The second sentence of paragraph 100 contains Plaintiffs’ 

characterization of a Congressional hearing, which speaks for itself and to which no response is 

required. Defendants respectfully refer the Court to that hearing for a full and accurate statement 

of its contents and deny any allegations inconsistent with its contents. The Court’s review in this 

action is based solely on the administrative record; to the extent that these factual allegations are 

not reflected in the administrative record, they are beyond the scope of the Court’s review in this 

case. 

101. Defendants admit the first sentence of Paragraph 101. Defendants further admit the 

second sentence to the extent that Plaintiffs filed an appeal before the HHS Departmental 

Appeals Board (DAB) on May 14, 2021. The first clause of the third sentence is denied.  The 
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remainder of the third sentence is a characterization of the cited federal regulation which speaks 

for itself and to which no response is required. Defendants respectfully refer the Court to that 

regulation for a full and accurate statement of its contents and deny any allegations inconsistent 

with its contents. 

102. The first sentence of paragraph 102 contains Plaintiffs’ characterization of Defendants’ 

Response in Opposition to Plaintiffs’ Motion for Preliminary Injunction, which speaks for itself 

and to which no response is required. Defendants respectfully refer the Court to that document 

for a full and accurate statement of its contents and deny any allegations inconsistent with its 

terms. The remaining allegations of paragraph 102 contain Plaintiffs’ characterizations of 

statements made to the Court during the Preliminary Injunction hearing, which speak for 

themselves and to which no response is required. Defendants respectfully refer the Court to the 

transcript of that hearing for a full and accurate statement of its contents and deny any 

characterizations inconsistent with its terms.  

103. The first sentence of paragraph 103 is denied.  Defendants admit that Plaintiffs submitted 

applications for directed payments and paperwork for the PHP-CCP. Defendants deny that they 

were required to approve Plaintiffs’ applications at all or by any specified date. The Court’s 

review in this action is based solely on the administrative record; to the extent that these factual 

allegations are not reflected in the administrative record, they are beyond the scope of the 

Court’s review in this case. 

104. Denied. 

105. CMS admits that it sent at least two rounds of questions for each of the five proposed 

directed payment programs and that Plaintiffs last responded in writing to these question on July 

14, 2021. The remaining allegations of this paragraph consist of legal conclusions to which no 
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response is required.  To the extent any response is deemed necessary Defendants deny these 

allegations. 

106. To the extent the second sentence of paragraph 106 characterizes CMS’s letter to 

Plaintiffs, that letter speaks for itself and no response is required. Defendants respectfully refer 

the Court to that letter for a full and accurate statement of its contents and deny any 

characterizations inconsistent with its terms. Defendants deny the remaining allegations of 

paragraph 106 

107. The first and second sentences of paragraph 107 contain Plaintiffs’ characterization of 

and legal argument about CMS’s letter to Plaintiffs, which speaks for itself and to which no 

response is required. Defendants respectfully refer the Court to that letter for a full and accurate 

statement of its contents. To the extent any response is deemed necessary Defendants deny these 

allegations. The third and fourth sentences of paragraph 107 contain Plaintiffs’ characterization 

of the STCs, an email from Plaintiffs to CMS, and a proposal from Plaintiffs to CMS, which 

speak for themselves and to which no response is required. Defendants respectfully refer the 

Court to those documents for a full and accurate statement of their contents. To the extent any 

response is deemed necessary Defendants deny these allegations. The Court’s review in this 

action is based solely on the administrative record; to the extent that these factual allegations are 

not reflected in the administrative record, they are beyond the scope of the Court’s review in this 

case.  Defendants deny the remaining allegations of paragraph 107. 

108. Defendants admit that THTQIP serves as the authorization for a large proportion of 

Plaintiffs’ managed-care deliver model. Defendants are without knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in paragraph 108. To the 

extent any response is deemed necessary Defendants deny these allegations. The Court’s review 
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in this action is based solely on the administrative record; to the extent that these factual 

allegations are not reflected in the administrative record, they are beyond the scope of the 

Court’s review in this case. 

109. Defendants admit PHP-CCP was created and authorized by the purported January 

approval letter. The second sentence is admitted to the extent that DSRIP is set to expire on 

September 30, 2021. Defendants aver that CMS has offered to extend DSRIP by an additional 

year to September 30, 2022. ECF N0. 42-1. Defendants deny the remaining allegations of 

paragraph 109. 

110. Paragraph 110 contains Plaintiffs’ characterization of CMS’s letter to Plaintiffs, ECF No, 

42-1, which speaks for itself and to which no response is required. Defendants respectfully refer 

the Court to that letter for a full and accurate statement of its contents and deny any 

characterization inconsistent with its terms. 

111. Defendants admit the first sentence to the extent that CMS retains the right to recoup any 

funds improperly expended under the purported January 15 extension approval if CMS 

eventually prevails on the merits. The second and third sentences contain Plaintiffs’ 

characterization of CMS’s letter to Plaintiffs, ECF No, 42-1, which speaks for itself and to which 

no response is required. Defendants respectfully refer the Court to that letter for a full and 

accurate statement of its contents and deny any characterization inconsistent with its terms. 

Defendants deny the remaining argumentative allegations of paragraph 111. 

112. Denied. 

113. Defendants deny the allegations of the first and last sentence of paragraph 113. The 

remaining sentences of paragraph 113 contain Plaintiffs’ characterizations of various attachments 

to the originally filed complaint, declarations, and publicly available documents, which speak for 
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themselves and to which no response is required. To the extent any response is deemed necessary 

Defendants deny these allegations. The Court’s review in this action is based solely on the 

administrative record; to the extent that these factual allegations are not reflected in the 

administrative record, they are beyond the scope of the Court’s review in this case . 

114. Defendants specifically deny the allegation in the third sentence that the timing of the 

April 16 Letter was “at a point designed to make a legislative solution to CMS’s decision 

particularly difficult.” Defendants are without knowledge or information sufficient to form a 

belief as to the truth of the remaining allegations in paragraph 114.  

115. Denied. 

CLAIMS FOR RELIEF 

116. Defendants incorporate their responses to Paragraphs 1 through 115 as if fully restated 

herein. 

117. Paragraph 117 contains Plaintiffs’ characterization of several court decisions which speak 

for themselves and to which no response is required. Defendants respectfully refer the Court to 

those decisions for a full and accurate statement of their contents and deny any characterization 

inconsistent with their terms. 

118.  Paragraph 118 contains Plaintiffs’ characterization of a statutory section which speaks 

for itself and to which no response is required. Defendants respectfully refer the Court to that 

section for a full and accurate statement of its contents and deny any characterization 

inconsistent with its terms. 

119. Paragraph 119 contains Plaintiffs’ characterization of a statutory section which speaks for 

itself and to which no response is required. Defendants respectfully refer the Court to that section 
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for a full and accurate statement of its contents and deny any characterization inconsistent with 

its terms. 

120. Paragraph 120 contains Plaintiffs’ characterization of a statutory section which speaks for 

itself and to which no response is required. Defendants respectfully refer the Court to that section 

for a full and accurate statement of its contents and deny any characterization inconsistent with 

its terms. 

121. Paragraph 121 contains Plaintiffs’ characterization of a statutory section and a court 

decision which speak for themselves and to which no response is required. Defendants 

respectfully refer the Court to that section and that decision for a full and accurate statement of 

their contents and deny any characterization inconsistent with their terms. 

122. Paragraph 122 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent that a response is deemed necessary, Defendants deny the assertions of 

paragraph 122. Defendants deny that Plaintiffs are entitled to the relief requested or to any other 

judgment or relief in their favor. 

123. Paragraph 123 contains conclusions of law, not allegations of fact, to which no response 

is required. To the extent any response is deemed necessary, Defendants deny these allegations. 

124. Paragraph 124 contains Plaintiffs’ characterization of a statutory section which speaks for 

itself and to which no response is required. Defendants respectfully refer the Court to that section 

for a full and accurate statement of its contents and deny any characterization inconsistent with 

its terms. 

125. Paragraph 125 contains Plaintiffs’ characterization of a court decision which speaks for 

itself and to which no response is required. Defendants respectfully refer the Court to that 

decision for a full and accurate statement of its contents and deny any characterization 

inconsistent with its terms.  
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126. Paragraph 126 contains Plaintiffs’ characterization of a statutory section which speaks for 

itself and to which no response is required. Defendants respectfully refer the Court to that section 

for a full and accurate statement of its contents and deny any characterization inconsistent with 

its terms. To the extent that any response is deemed necessary Defendants deny these allegations. 

127. Admitted. 

128. Denied. 

129. Paragraph 129 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent that a response is deemed necessary, Defendants deny the assertions of 

paragraph 129. Defendants deny that Plaintiff is entitled to the relief requested or to any other 

judgment or relief in its favor. 

130. Paragraph 130 contains Plaintiffs’ characterization of a statutory section which speaks for 

itself and to which no response is required. Defendants respectfully refer the Court to that section 

for a full and accurate statement of its contents and deny any characterization inconsistent with 

its terms. 

131. Paragraph 131 contains Plaintiffs’ characterization of two statutory sections and a court 

decision which speak for themselves and to which no response is required. Defendants 

respectfully refer the Court to those sections and that decision for a full and accurate statement of 

their contents and deny any characterization inconsistent with their terms. 

132. Paragraph 132 contains conclusions of law, not allegations of fact, to which no response 

is required.  

133. The first and last sentences of paragraph 133 contain conclusions of law, not allegations 

of fact, to which no response is required. To the extent any response is deemed necessary, 

Defendants deny these allegations. Defendants lack knowledge or information sufficient to forma 

a belief as to the truth of the remaining allegations in paragraph 133. 
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134. Defendants deny the allegations of the first sentence of paragraph 134. The second 

sentence of paragraph 134 contains Plaintiffs’ characterization of several statutes and a court 

decision which speak for themselves and to which no response is required. Defendants 

respectfully refer the Court to those statutes and that decision for a full and accurate statement of 

their contents and deny any characterization inconsistent with their terms. 

135. Defendants deny the allegations of the first sentence of paragraph 135. The remaining 

allegations of paragraph 135 contain conclusions of law, not allegations of fact, to which no 

response is required. To the extent any response is deemed necessary, Defendants deny these 

allegations. 

136. Paragraph 136 contains conclusions of law, not allegations of fact, to which no response 

is required. To the extent any response is deemed necessary, Defendants deny these allegations.  

137. Defendants deny the allegations of the first sentence of paragraph 137. The remaining 

allegations of paragraph 137 contain conclusions of law, not allegations of fact, to which no 

response is required. To the extent that a response is deemed necessary, Defendants deny the 

allegations of paragraph 137. 

138. Paragraph 138 contains conclusions of law, not allegations of fact, to which no response 

is required. To the extent any response is deemed necessary, Defendants deny these allegations. 

139. The first and second sentences of paragraph 139 contain legal conclusions and Plaintiffs’ 

characterization of a legal text, a court decision, and a federal regulation, which speak for 

themselves and to which no response is required. Defendants respectfully refer the Court to those 

documents for a full and accurate statement of their contents. Defendants deny the remaining 

allegations of paragraph 139. 

140. Paragraph 140 contains legal conclusions and Plaintiffs’ characterization of court 

decisions which speak for themselves and to which no response is required. Defendants 
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respectfully refer the Court to those decisions for a full and accurate statement of their contents 

and deny any characterization inconsistent with their terms. Defendants deny the remaining 

allegations of paragraph 140. 

141. Paragraph 141 contains conclusions of law, not allegations of fact, to which no response 

is required. To the extent any response is deemed necessary, Defendants deny these allegations. 

142. The first sentence and last two sentences of Paragraph 142 contain conclusions of law, 

not allegations of fact, to which no response is required. To the extent any response is deemed 

necessary, Defendants deny these allegations. The third sentence contains Plaintiffs’ 

characterization of a court decision, which speaks for itself and to which no response is required. 

Defendants deny the remaining allegations of paragraph 142. Defendants deny that Plaintiff is 

entitled to the relief requested or to any other judgment or relief in its favor.  

143. Paragraph 143 contains Plaintiffs’ characterization of a several court decisions, which 

speak for themselves and to which no response is required. Defendants respectfully refer the 

Court to those decisions for a full and accurate statement of their contents and deny any 

characterization inconsistent with their terms. Defendants deny the remaining allegations of 

paragraph 143. 

144. Paragraph 144 contains Plaintiffs’ characterization of a regulation which speaks for itself 

and to which no response is required. Defendants respectfully refer the Court to that regulation 

for a full and accurate statement of its contents and deny any characterization inconsistent with 

its terms. 

145. Paragraph 145 contains Plaintiffs’ characterization of a regulation which speaks for itself 

and to which no response is required. Defendants respectfully refer the Court to that regulation 

for a full and accurate statement of its contents and deny any characterization inconsistent with 

its terms. 
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146. Paragraph 146 contains Plaintiffs’ characterization of a regulation which speaks for itself 

and to which no response is required. Defendants respectfully refer the Court to that regulation 

for a full and accurate statement of its contents and deny any characterization inconsistent with 

its terms. 

147. Paragraph 147 contains Plaintiffs’ characterization of a regulation and the STCs, which 

speak for themselves and to which no response is required. Defendants respectfully refer the 

Court to that regulation and the STCs for a full and accurate statement of their contents and deny 

any characterization inconsistent with their terms.  

148. Paragraph 148 contains Plaintiffs characterization of the April 16 letter, which speaks for 

itself and to which no response is required.  To the extent a response is deemed required, the 

Court is respectfully referred to the April 16 letter for a full and accurate statement of its 

contents, and Defendants deny any allegation that is inconsistent with its terms. 

149. Paragraph 149 contains conclusions of law, not allegations of fact, to which no response 

is required. To the extent any response is deemed necessary, Defendants deny these allegations.  

150. Paragraph 150 contains Plaintiffs characterization of the April 16 letter, which speaks for 

itself and to which no response is required. To the extent a response is deemed required, the 

Court is respectfully referred to the April 16 letter for a full and accurate statement of its 

contents, and Defendants deny any allegation that is inconsistent with its terms.  Paragraph 150 

also contains conclusions of law, not allegations of fact, to which no response is required. To the 

extent any response is deemed necessary, Defendants deny these allegations. 

151. Paragraph 151 contains Plaintiffs characterization of the April 16 letter, which speaks for 

itself and to which no response is required. To the extent any response is deemed necessary 

Defendants deny the allegations of paragraph 151. 
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152. Paragraph 152 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent that a response is deemed necessary, Defendants deny the allegations of 

paragraph 152. Defendants deny that Plaintiffs are entitled to the relief requested or to any other 

judgment or relief in their favor. 

153. Paragraph 153 contains conclusions of law, not allegations of fact, to which no response 

is required. To the extent any response is deemed necessary, Defendants deny these allegations. 

154. Paragraph 154 contains Plaintiffs’ characterization of two Supreme Court decisions and a 

regulation, which speak for themselves and to which no response is required. Defendants 

respectfully refer the Court to those decisions and that regulation for a full and accurate 

statement of their contents and deny any characterization inconsistent with their terms. 

155. Paragraph 155 contains Plaintiffs characterization of the April 16 letter, which speaks for 

itself and to which no response is required. To the extent any response is deemed necessary 

Defendants deny the allegations of paragraph 151. 

156. Paragraph 156 contains conclusions of law, not allegations of fact, to which no response 

is required. To the extent any response is deemed necessary, Defendants deny these allegations. 

157. Paragraph 157 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent that a response is deemed necessary, Defendants deny the allegations of this 

paragraph. Defendants deny that Plaintiffs are entitled to the relief requested or to any other 

judgment or relief in their favor. 

158. Defendants deny the allegations of the first sentence of paragraph 158. The remaining 

sentences of paragraph 158 contain Plaintiffs’ characterization of several court decisions, which 

speak for themselves and to which no response is required. Defendants respectfully refer the 

Court to those decisions for a full and accurate statement of their contents and deny any 

characterization inconsistent with their terms. 
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159. Defendants deny the first two sentences of paragraph 159. Defendants deny the last sentence 

to the extent it alleges that PHP-CCP funding was intended to replace DSRIP. Defendants are 

without knowledge or information sufficient to form a belief as to the truth of the remaining 

allegations in paragraph 159. 

160. Paragraph 160 contains Plaintiffs’ characterization of and legal argument about the April 

16 letter, which speaks for itself and to which no response is required. To the extent any response 

is deemed necessary Defendants deny the allegations of this paragraph. 

161. The first sentence of paragraph 161 contains conclusions of law, not allegations of fact, to 

which no response is required. To the extent that a response is deemed necessary, Defendants deny 

these allegations. The remaining allegations of paragraph 161 contain Plaintiffs’ characterization of 

the April 16 letter, which speaks for itself and to which no response is required. To the extent a 

response is deemed required, the Court is respectfully referred to the April 16 letter for a full and 

accurate statement of its contents, and Defendants deny any allegation that is inconsistent with 

its terms. 

162. Defendants deny the allegations of the first sentence of paragraph 162. The remaining 

allegations of paragraph 162 contain Plaintiffs’ characterization of the April 16 letter, which 

speaks for itself and to which no response is required. To the extent any response is deemed 

necessary Defendants deny the allegations of this paragraph. 

163. Paragraph 163 contains Plaintiffs’ characterization of the April 16 letter, which speaks for 

itself and to which no response is required. To the extent any response is deemed necessary 

Defendants deny the allegations of this paragraph. 

164. Denied. 

165. Defendants admit the second sentence to the extent that Plaintiffs initially requested a 

five-year extension to THTQIP. Defendants admit the third sentence to the extent that the PHP-
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CCP program included in the purported January extension approval creates a source for $500 

million in annual funding. The fourth sentence of paragraph 165 contains Plaintiffs 

characterization of a publicly available document to which no response is required. Defendants 

respectfully refer the Court to that document for a full and accurate statement of its contents. 

Defendants deny the remaining allegations of paragraph 165. The Court’s review in this action is 

based solely on the administrative record; to the extent that these factual allegations are not 

reflected in the administrative record, they are beyond the scope of the Court’s review in this 

case. 

166. The first two sentences of paragraph 166 contain Plaintiffs’ characterization of the April 16 

letter and a publicly available document, which speak for themselves and to which no response is 

required. To the extent a response is deemed required, Defendants respectfully refer the Court to 

the April 16 letter and the cited document for a full and accurate statement of their contents. 

Defendants deny the remaining allegations of paragraph 166. The Court’s review in this action is 

based solely on the administrative record; to the extent that these factual allegations are not 

reflected in the administrative record, they are beyond the scope of the Court’s review in this 

case.    

167. Paragraph 167 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent that a response is deemed necessary, Defendants deny the allegations of this 

paragraph. Defendants deny that Plaintiff is entitled to the relief requested or to any other judgment 

or relief in its favor. 

168. Defendants deny the first sentence of paragraph 168. The second sentence of paragraph 168 

contains Plaintiffs’ characterization of several court decisions, which speak for themselves and to 

which no response is required. Defendants respectfully refer the Court to those decisions for a 
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full and accurate statement of their contents and deny any characterization inconsistent with their 

terms. 

169. Defendants deny the allegations of the first and last sentences of paragraph 169. The 

remaining allegations of paragraph 169 contain Plaintiffs’ characterization of the April 16 letter, 

which speaks for itself and to which no response is required. To the extent any response is 

deemed necessary Defendants deny these allegations. 

170. Defendants deny the allegations of the first sentence of paragraph 170. The remaining 

sentence of Paragraph 170 contains Plaintiffs’ characterization of a federal regulation, to which no 

response is required. Defendants respectfully refer the Court to the cited regulation for a full and 

accurate statement of its contents, and deny any allegation that is inconsistent with its terms. 

171. Denied. 

172. The first sentence of paragraph 172 contains Plaintiffs’ characterization of the April 16 letter, 

which speaks for itself and to which no response is required. Defendants respectfully refer the Court 

to that letter for a full and accurate statement of its contents and deny any allegations inconsistent 

with its terms. Defendants admit the third sentence of paragraph 172 to the extent that DSRIP is 

scheduled to end on September 30, 2021. Defendants deny the remaining allegations of the second 

and third sentences of paragraph 172. The fourth and fifth sentences of paragraph 172 contain 

Plaintiffs’ characterization of two publicly available HHS documents which speak for themselves 

and to which no response is required. Defendants respectfully refer the Court to those documents for 

a full and accurate statement of their contents. Defendants deny the remaining allegations of 

paragraph 172. The Court’s review in this action is based solely on the administrative record; to 

the extent that these factual allegations are not reflected in the administrative record, they are 

beyond the scope of the Court’s review in this case. 
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173. Defendants deny the first sentence.  The remainder of this paragraph purports to characterize 

a survey conducted by Plaintiffs, several attachments to the originally filed complaint, and several 

declarations, which speak for themselves and to which no response is required.  Defendants 

respectfully refer the Court to those documents for a full and accurate statement of their contents. 

The Court’s review in this action is based solely on the administrative record; to the extent that 

these factual allegations are not reflected in the administrative record, they are beyond the scope 

of the Court’s review in this case. 

174. Paragraph 174 contains Plaintiffs’ characterization of the April 16 letter, which speaks for 

itself and to which no response is required.  To the extent a response is deemed required, the 

Court is respectfully referred to the April 16 letter for a full and accurate statement of its 

contents, and Defendants deny any allegation that is inconsistent with its terms. 

175. Defendants deny the allegations of the first sentence of paragraph 175. The second 

sentence of paragraph 175 contains Plaintiffs’ characterization of a statutory section, which speaks 

for itself and to which no response is required. To the extent a response is deemed required, 

Defendants respectfully refer the Court to that statutory section for a full and accurate statement of its 

contents, and deny any allegation that is inconsistent with its terms.  

176.  Paragraph 176 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent that a response is deemed necessary, Defendants deny the allegations of this 

paragraph. Defendants deny that Plaintiff is entitled to the relief requested or to any other judgment 

or relief in its favor. 

177. Defendants deny the allegations of the first sentence of paragraph 177. The second sentence 

of paragraph 177 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent a response is deemed required, Defendants respectfully refer the Court to 
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the cited statutory section for a full and accurate statement of its contents and deny any allegation 

that is inconsistent with its terms. 

178. Paragraph 178 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent that a response is deemed necessary, Defendants deny the allegations of this 

paragraph. 

179. The first sentence of Paragraph 179 contains Plaintiffs characterization of the STCs, which 

speak for themselves and to which no response is required. To the extent any response is deemed 

necessary Defendants deny these allegations. Defendants deny the second sentence. 

180. The first sentence of this paragraph contains characterizations of and argument about the 

STCs, which speak for themselves and to which no response is required.  To the extent a response is 

deemed required, the Court is respectfully referred to the STCs for a full and accurate statement of 

their contents, and Defendants deny any allegation that is inconsistent with their terms.  Defendants 

deny the allegations of the second sentence of paragraph 180 except to the extent that Defendants did 

not meet with Plaintiffs every two business days as recommended by the STCs until after the date of 

the Court’s order. 

181. Paragraph 181 contains Plaintiffs’ characterization of CMS’s letter and the purported January 

15 approval letter, which speak for themselves and to which no response is required. To the extent a 

response is deemed necessary Defendants deny the allegations of paragraph 181.  

182. Denied. 

183. The first clause of the second sentence is admitted to the extent that CMS has conferred with 

Plaintiffs in compliance with the preliminary injunction and the Court’s July 12 Order.  The 

remaining allegations of this paragraph are denied. 

184. Denied. 

185. Denied. 
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186. Denied. 

187. Paragraph 187 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent that a response is deemed necessary, Defendants deny the allegations of this 

paragraph. Defendants deny that Plaintiff is entitled to the relief requested or to any other judgment 

or relief in its favor. 

188. The first sentence of paragraph 188 contains conclusions of law, not allegations of fact, to 

which no response is required. To the extent that a response is deemed necessary, Defendants deny 

the allegations of this paragraph. The remaining sentences of paragraph 189 contain Plaintiffs’ 

characterization of various court decisions, which speak for themselves and to which no response is 

required. Defendants respectfully refer the Court to those decisions for a full and accurate statement 

of their content and deny any allegations inconsistent with their content. 

189. Defendants deny the first and last sentence of paragraph 189. The second sentence of 

paragraph 189 contains Plaintiffs’ characterization of a Supreme Court case, which speaks for itself 

and to which no response is required. Defendants respectfully refer the Court to that case and deny 

any allegations inconsistent with its terms. 

190. Defendants are without knowledge or information sufficient to form a belief as to the truth of 

the allegations in the final clause of the second sentence of paragraph 190. Defendants deny the 

remaining allegations of paragraph 190. 

191. Paragraph 191contains Plaintiffs’ characterization of their extension application, which 

speaks for itself and to which no response is required. Defendants respectfully refer the Court to that 

application and deny any allegations inconsistent with its terms. 

192. Defendants admit that CMS approved Plaintiffs’ public notice exemption request and 

purported to approve Plaintiffs’ demonstration project extension. Defendants further admit that CMS 

and Plaintiffs discussed the possibility that Plaintiffs would make an exemption request. Defendants 

deny the remaining allegations of paragraph 192. 
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193. Defendants are without knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 193. To the extent a response is deemed necessary 

Defendants deny the allegations of this paragraph. 

194. Defendants are without knowledge or information sufficient to form a belief as to the 

truth of the allegations in the third sentence of paragraph 194. Defendants deny the remaining 

allegations of paragraph 194. 

195. Paragraph 195 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent that a response is deemed necessary, Defendants deny the allegations of this 

paragraph. Defendants deny that Plaintiff is entitled to the relief requested or to any other judgment 

or relief in its favor. 

196. Defendants deny the allegations of the first sentence of paragraph 196. The remaining 

allegations of paragraph 196 contain Plaintiffs’ characterization of two Supreme Court decisions, 

which speak for themselves and to which no response is required. Defendants respectfully refer the 

Court to those decisions for a full and accurate statement of their contents and deny any allegations 

inconsistent with their terms.   

197. Denied. 

198. Paragraph 198 contains Plaintiffs’ characterization of a Supreme Court case, which speaks 

for itself and to which no response is required. Defendants respectfully refer the Court to the decision 

for a full and accurate statement of its contents and deny any allegation that is inconsistent with its 

terms. 

199.  Defendants are without knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 199. 

200. Denied. 

201. Denied. 
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202. Denied. 

203. Paragraph 203 contains conclusions of law, not allegations of fact, to which no response is 

required. To the extent that a response is deemed necessary, Defendants deny the allegations of this 

paragraph. Defendants deny that Plaintiff is entitled to the relief requested or to any other judgment 

or relief in its favor. 

The remaining paragraphs of the Amended Complaint contain Plaintiff’s prayer for relief, to 

which no response is required. To the extent that a response is deemed necessary, Defendants deny 

that Plaintiff is entitled to the relief requested or to any other judgment or relief in its favor.  

Defendants deny any and all allegations, including any allegations in footnotes, not expressly 

admitted herein. 

DEFENSES 

Without limitation or waiving any defenses available to it, the Defendants hereby assert the 

following in response to Plaintiff’s claims: 

1. The Court lacks subject-matter jurisdiction to consider Plaintiffs’ claims. 

2. Plaintiffs have failed to state a claim to which relief may be granted. 

3. Defendants’ actions or inactions do not contravene the Social Security Act, any of its 

implementing regulations, or any other Act of Congress or implementing regulation. 

4. Defendants actions are not ultra vires. 

5. Defendants’ actions or inactions are not arbitrary and capricious, an abuse of 

discretion, or contrary to law under the Administrative Procedure Act. 

6. Defendants have not unlawfully withheld or unreasonably delayed any action under 

the Administrative Procedure Act. 

7. Defendants’ actions or inactions do not violate the Spending Clause of the Federal 

Constitution. 
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8. Defendants are not estopped from taking any actions in connection with the substance 

of this case. 

Defendants respectfully reserve the right to plead any and all other defenses that 

defendants determine are or may be applicable. Defendants respectfully reserve the right to file 

an amended answer, if necessary. 

 

Dated:  September 13, 2021     Respectfully Submitted, 
 

BRIAN M. BOYNTON 
Acting Assistant Attorney General 

 
NICHOLAS J. GANJEI 
Acting United States Attorney 

 

MICHELLE BENNETT 
Assistant Branch Director 

 
/s/ Keri L. Berman    

KERI L. BERMAN 
Trial Attorney 
United States Department of Justice 
Civil Division  

1100 L Street NW, Rm. 11206 
Washington, DC 20005 
Tel: (202) 305-7538 
Email: Keri.L.Berman@usdoj.gov 

 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing document was served on all counsel of record by 

operation of the court’s electronic filing system and can be accessed through that system.  
 
 
DATED:  September 13, 2021 

        /s/   Keri L. Berman                   
       KERI L. BERMAN 

Trial Attorney 
United States Department of Justice 

Civil Division  
1100 L Street NW, Rm. 11206 
Washington, DC 20005 
Tel: (202) 305-7538 

Email: Keri.L.Berman@usdoj.gov 
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