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IN THE UNITED STATES DISTRICT COURT
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CHAD WOLF, Acting Secretary of Homeland
Security, et al.,
Defendants.

DEFENDANTS’ MOTION TO RECONSIDER THE COURT’S DENIAL OF
A STAY OF PRELIMINARY INJUNCTION PENDING APPEAL
Pursuant to Federal Rule of Civil Procedure 54(b), Defendants request that the Court
reconsider its denial of a stay of its preliminary injunction issued on November 18, 2020. The
grounds for this motion are set forth in the accompanying memorandum of law and supporting
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INTRODUCTION
Just last week, the Centers for Disease Control and Prevention (“CDC”) advised the
American public that “the safest way to celebrate Thanksgiving is to celebrate at home with the
people you live with.” 1 And even for those thinking they might opt not to heed that advice, the
CDC suggested that travelers first carefully consider a series of “important questions,” including
whether “hospitals in your community or your destination [are] overwhelmed with patients who
have COVID-19” before choosing to travel. Id. Notably, our southern border’s hospitals are
stressed to the breaking point. For the same prophylactic reasons that logically impelled the CDC
to issue this health warning, Defendants respectfully renew their request that the Court stay its
preliminary injunction issued on November 18, 2020, which enjoined Defendants from expelling
class members under an order issued by the Director of the CDC (“CDC Order”).
The CDC Order at issue temporarily prohibits the introduction of certain aliens traveling
from Canada and Mexico into the United States because of the serious danger they will introduce
COVID-19 into border facilities and the interior of the country. Since Defendants filed their
opposition to Plaintiff’s motion for preliminary injunction in September, the public health crisis
presented by COVID-19 has, by multiple measures, become more severe (and could intensify
further with the anticipated travel during the approaching holidays), materially exacerbating the
public health effects of the injunction. Because the injunction likely will have an irreversible
impact on public health, including by further straining hospital capacity at the border and risking
the detrimental cascading effect of moving potentially infected minors through airports in order to
transport them to care facilities, equity now counsels even more strongly in favor of staying the
injunction pending appeal. 2 Given the urgency of the public health crisis, Defendants intend to
1

CDC, Guidance, https://www.cdc.gov/coronavirus/2019-ncov/daily-life-coping/holidays/
thanksgiving.html (last visited Nov. 24, 2020).
2

Defendants are not seeking reconsideration of this Court’s order granting Plaintiff’s motion
for a preliminary injunction, ECF No. 15, or provisionally granting Plaintiff’s motion to certify a
class, ECF No. 2. See Order, ECF No. 79.
1

Case 1:20-cv-02245-EGS-GMH Document 82 Filed 11/25/20 Page 5 of 17

seek a stay of the injunction from the Court of Appeals at 5 p.m. on December 3, 2020, if this
Court does not issue a stay before then.
As demonstrated by the attached declarations from the Department of Health and Human
Services’ (1) Office of the Assistant Secretary for Preparedness and Response and (2) Office of
Refugee Resettlement (“ORR”), as well as the Department of Homeland Security’s (3) U.S.
Customs and Border Protection (“CBP”) and (4) U.S. Immigration and Customs Enforcement
(“ICE”), since September, the public health crisis in the southern border States (and indeed in the
interior of the United States) has intensified, such that enjoining the CDC Order at this juncture
will seriously interfere with ongoing efforts to combat COVID-19.
First, the pandemic has severely impacted the medical systems and hospitals of the border
States in the last few months such that any increase in the transfer of class members into those
States’ health care systems is likely to cause irreparable harm to the public. Second, CBP officers’
and agents’ encounters with unaccompanied minors covered by the CDC order has increased
drastically, making it more likely that U.S. border facilities will need to hold class members in
congregate settings, further increasing the risk of transmission of COVID-19 to those in the border
facilities (including both other aliens held in congregate settings and the CBP personnel who must
supervise them) and from there to the U.S. population. Third, if the Court declines to stay the
injunction, the Government expects the capacity in its ORR facilities along the southwestern
border to be exhausted by December 12, 2020, and will need to transport hundreds of potentially
infected minors in its care into the interior of the United States, potentially further spreading
COVID-19.
In short, this Court’s injunction prohibiting the expulsion of class members under the CDC
Order (or Title 42 process) means that before being transferred to ORR, class members will first
be held in congregate settings at border facilities, which were not designed for, and are not
equipped to, quarantine, isolate, or enable social distancing. This will not only dramatically
increase the risk of exposure to COVID-19 for both detained aliens and for CBP personnel (thereby
risking the continued effectiveness of CBP border operations if personnel must be removed from
2
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the line of duty due to illness or for quarantine after exposure), but also is likely to further burden
already overtaxed local healthcare systems—a particularly harmful prospect given escalating rates
of infection and hospitalization in the border States in the last two months. In view of the
injunction’s potentially significant impact on public health, Defendants respectfully request that
the Court stay the injunction pending appeal.
BACKGROUND
Defendants have previously explained in detail the factual, statutory, and regulatory
background of this case, which Defendants incorporate by reference herein. See Defs.’ Combined
Opp’n to Pl.’s Motion for Class Certification and for Classwide Prelim. Inj., ECF No. 42, at 1626, ECF No. 43 (unredacted) (“PI Opp’n”); see also Memorandum Opinion, ECF No. 80, at 2-11.3
Defendants will provide only a brief summary of the procedural history here.
Plaintiff filed this action on behalf of a putative class seeking to invalidate an order issued
by the CDC Director pursuant to 42 U.S.C. § 265 and an interim final rule. See Interim Final Rule,
Control of Communicable Diseases; Foreign Quarantine: Suspension of Introduction of Persons
Into The United States From Designated Foreign Countries of Places for Public Health Purposes,
85 Fed. Reg. 16,559-01 (Mar. 24, 2020), ECF No. 42-2. That Order temporarily prohibits the
introduction of certain aliens traveling from Canada and Mexico into the United States because of
the serious danger of their introduction of COVID-19 into border facilities and from there to the
interior of the country. See Notice of Order Under Sections 362 & 365 of the Public Health Service
Act Suspending Introduction of Certain Persons From Countries Where A Communicable Disease
Exists, 85 Fed. Reg. 17,060-02 (Mar. 26, 2020) [“CDC Order”] at 16-17, ECF No. 42-1. The CDC
Director determined that ports of entry and Border Patrol stations at or near the northern and
southern borders were not designed, and are not equipped, to effectively mitigate the risks
presented by COVID-19, id. at 15, and that those facilities largely lack sufficient capacity to

3

Consistent with the Court’s Memorandum Opinion, Defendants cite to the page numbers
assigned by the CM/ECF system. See Mem. Op. at 2 n.1.
3
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provide medical services for aliens who test positive for COVID-19, id.; see also Final Rule, 85
Fed. Reg. 56,424, 56,433 (Sept. 11, 2020). DHS must therefore rely on local and regional hospitals
and emergency medical resources when detainees become ill or are injured, CDC Order at 16, and
experience has proven that a surge in the number of COVID-19 cases could overtax border States’
healthcare systems, see Final Rule, 85 Fed. Reg. at 56,439-40 (discussing Arizona’s experience).
The CDC Order thus requires that all aliens covered by the Order be returned as rapidly as possible,
and with as little time spent in congregate settings as is feasible, to the country from which they
entered the United States, their country of origin, or to another location, as practicable and
appropriate. CDC Order at 17.
After Plaintiff moved to preliminarily enjoin the CDC Order (or the Title 42 process) and
to certify a class, this Court referred this case to Magistrate Judge G. Michael Harvey. On
September 8, 2020, Defendants opposed the motions. See ECF No. 42. Magistrate Judge Harvey
issued a report and recommendation on September 25, 2020, recommending that the Court grant
both motions. See Report & Recommendation at 49-50, ECF No. 65. Defendants filed their
objections shortly thereafter, ECF Nos. 69, 75.
This Court adopted the report and recommendation on November 18, 2020. See Order,
ECF No. 79; Memorandum Opinion, ECF No. 80. In doing so, this Court provisionally certified
a class “consisting of all unaccompanied noncitizen children who (1) are or will be detained in
U.S. government custody in the United States, and (2) are or will be subjected to expulsion from
the United States under the CDC Order Process, whether pursuant to an Order issued by the
Director of the Centers for Disease Control and Prevention under the authority granted by the
Interim Final Rule, 85 Fed. Reg. 16559-01, or the Final Rule, 85 Fed. Reg. 56,424-01,” Order at
1-2, ECF No. 79, the latter of which HHS promulgated in the midst of briefing before Magistrate
Judge Harvey. Further, the Court ordered “that Defendants, their agents, and any person acting in
concert with them are enjoined from expelling the Class Members from the United States under
the CDC Order Process, whether pursuant to an Order issued by the Director of the Centers for

4
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Disease Control and Prevention under the authority granted by the Interim Final Rule, 85 Fed.
Reg. 16559-01, or the Final Rule, 85 Fed. Reg. 56,424-01.” Order at 2, ECF No. 79.
STANDARD OF REVIEW
Federal Rule of Civil Procedure 54(b) allows for the court to alter an order “at any time
before the entry of a judgment adjudicating all the claims and all the parties’ rights and liabilities.”
Fed. R. Civ. P. 54(b). Motions for reconsideration under Rule 54(b) may be granted “as justice
requires.” Capitol Sprinkler Inspection, Inc. v. Guest Servs., Inc., 630 F.3d 217, 227 (D.C. Cir.
2011). In this Circuit, “‘courts have more flexibility in applying Rule 54(b)’ than in determining
whether reconsideration is appropriate” with regard to final judgments.

Cobell v. Norton,

224 F.R.D. 266, 272 (D.D.C. 2004). “[T]here must be some ‘good reason’ to reconsider an issue
already litigated by the parties and decided by the court, such as new information, a
misunderstanding, or a clear error.” Montgomery v. IRS, 356 F. Supp. 3d 74, 79 (D.D.C. 2019).
Additionally, “the party moving to reconsider carries the burden of proving that some harm would
accompany a denial of the motion to reconsider.” Bryant v. CIA, 818 F. Supp. 2d 153, 156 (D.D.C.
2011). In deciding a Rule 54(b) motion, the court may consider, among other things, whether “a
controlling or significant change in the law or facts [has occurred] since the submission of the issue
to the court.’” Judicial Watch v. Dep’t of Army, 466 F. Supp. 2d 112, 123 (D.D.C. 2006) (quoting
Cobell, 224 F.R.D. at 272) (alteration in original). Ultimately, “the ‘as justice requires’ standard
amounts to determining ‘whether reconsideration is necessary under the relevant circumstances.’”
Id. (quoting Cobell, 224 F.R.D. at 272).
As discussed below, Defendants amply meet the above standard given recent trends in the
COVID-19 pandemic, a nationwide and worldwide public health crisis unprecedented by any
measure.
ARGUMENT
This Court’s preliminary injunction blocks the Government from implementing a CDC
Order issued to protect public health in the midst of an unprecedented pandemic that has already
infected millions and killed hundreds of thousands in the United States. Moreover, the injunction
5
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takes effect at a perilous time when COVID-19 presents new challenges at the border arising since
the Court considered the issue of a stay based on facts as they stood in September. As explained
by the agencies responsible for addressing the public health emergency and the strains it places on
our healthcare systems, for taking care of alien minors in government custody, and for protecting
the Nation’s borders, serious public health developments demonstrate the potentially dire
consequences of failing to stay the injunction.
I.

THE PUBLIC HEALTH CHALLENGES POSED BY THE PANDEMIC HAVE
BECOME INCREASINGLY SEVERE IN RECENT MONTHS.
As explained by Dr. Robert Kadlec, the Assistant Secretary for Preparedness and Response,

at the Department of Health and Human Services (HHS), since September COVID-19 has been
rapidly spreading throughout the United States, Declaration of Robert Kadlec, M.D. (“Kadlec
Decl.”) ¶ 14 (attached as Exh. A), and the overall percentage of visits to outpatient providers or
emergency departments for COVID-like or influenza-like illness has been increasing, id. ¶ 16.
While the situation has been serious since the pandemic began, it has become even more so in the
last two months: more Americans are getting infected with COVID-19, more Americans are
dying, and more are requiring hospitalization. Id. Uncontrolled community transmission is now
occurring in wide swaths of the country, and COVID-19 infections have skyrocketed in the States
along the southern border. Id. ¶ 17.
Border States have taken extraordinary measures to try to address the recent surge in
COVID-19 cases. California, for example, has significantly rolled back its phased reopening
plans: As of November 17, 2020, 94% of Californians live in counties where most nonessential
indoor businesses are closed. Id. ¶ 30. New Mexico similarly re-imposed restrictions in November
in response to the unprecedented spike in COVID-19 infections and the corresponding escalating
strain on local healthcare systems. Id. ¶ 37. The State’s residents have been instructed to remain
at home with limited exceptions, and essential businesses have been severely restricted. Id. ¶ 38.
In light of the recent rapid spread of COVID-19, Dr. Kadlec cautioned that every effort
must be made to reduce the strain on local healthcare systems. Id. ¶ 58. Whereas the CDC Director
6
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has determined that the CDC Order has been effective in mitigating the spread of COVID-19, see
Order Suspending the Right to Introduce Certain Persons From Countries Where a Quarantinable
Communicable Disease Exists, 85 Fed. Reg. 65806 (Oct. 16, 2020, effective on Oct. 13, 2020) at
6-7; 4 Final Rule, 85 Fed. Reg. at 56,433, enjoining the CDC Order at this juncture would create or
exacerbate conditions conducive to further COVID-19 outbreaks, see Kadlec Decl. ¶ 57.
The strain would not be limited to healthcare systems or the domestic population they
serve. It would also place CBP operations at risk. CBP, the agency charged with the important
responsibility for protecting the Nation’s borders and ensuring the smooth flow of commerce,
among other important missions, has experienced a more than 200 percent increase from
September 2020 to October 2020 in employees testing positive for COVID-19, and November
2020 has already surpassed October’s figures. See Declaration of Mark A. Morgan (“Morgan
Decl.”) ¶ 17 (attached as Exh. B); see also id. ¶ 26 (explaining that limiting the CDC Order would
have grave consequences to public safety and national security). Tragically, CBP personnel have
continued to die from COVID-19. Compare Final Rule 85 Fed. Reg. 56,434 (noting that ten CBP
employees and a contractor had died from COVID-19 as of August 7, 2020), with Morgan Decl.
¶ 17 (explaining that 14 CBP employees and a contractor have died as a result of the virus). See
also Declaration of Russell Hott (“Hott Decl.”) ¶ 18 (attached as Exh. C) (six ICE Enforcement
and Removal Operations “employees have died after contracting COVID-19 since the onset of the
pandemic in February 2020”).
II.

RECENT DEVELOPMENTS AT THE BORDER EXACERBATE
POTENTIAL PUBLIC HEALTH EFFECTS OF THE INJUNCTION.
A.

THE

The Number of Unaccompanied Minors Attempting to Cross the Southern
Border Has Increased Dramatically.

The number of unaccompanied minors covered by the CDC Order that CBP has
apprehended or encountered along the southern border has climbed dramatically. During the 724

Available at https://www.cdc.gov/coronavirus/downloads/10.13.2020-CDC-OrderProhibiting-Introduction-of-Persons-FINAL-ALL-CLEAR-encrypted.pdf.
7
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day period prior to September 8, 2020, when Defendants filed their opposition and request for a
stay, there were 6,000 such encounters; that number swelled to 9,941 in the next 72-day period,
constituting a 66 percent increase. See Morgan Decl. ¶ 5. During the same period, the Rio Grande
Valley sector experienced a 109 percent increase, and the Tucson Sector a 78 percent increase. Id.
And these increases are expected to continue, as CBP anticipates that its apprehensions of
unaccompanied minors will increase by 50 percent within 120 days. Id. ¶ 6; see also id. ¶ 7
(“Based on my experience both as the Chief of the USBP and in my current role, I expect that the
District Court Order will serve as a pull factor leading to additional numbers of class members
apprehended and referred to ORR.”). The increase in apprehensions of unaccompanied minors is
consistent with the increase of CBP enforcement encounters generally, which have climbed in each
of the last several months. For instance, whereas CBP encountered 17,106 aliens in April 2020, it
encountered 57,674 in September and 69,237 in October. Id. ¶ 11. And encounters with aliens
who test positive for COVID-19 increased rapidly through the summer, and now such encounters
are a regular occurrence. See id. ¶ 16. This is no surprise, as Mexico continues to be hit hard by
COVID-19 and has seen spikes in many of its states in recent weeks. Kadlec Decl. ¶ 42; see also
id. ¶ 43 (“As of November 11, the highest rates of hospital occupancy can be found among the
Mexican border states of Chihuahua, Coahuila, and Nuevo Leon.”).
From a public health perspective, increased encounters are particularly dangerous given
the dire public health situation along the southern border. Texas is experiencing a surge in
COVID-19 hospitalizations, with hospitalizations increasing more than 75% since the beginning
of October. Morgan Decl. ¶ 20. If these current trends continue, Dr. Kadlec expects that hospital
systems in some localities in Texas could be overwhelmed. See Kadlec Decl. ¶ 20. The El Paso
region has been particularly devastated, where the number of hospitalized COVID-19 patients has
increased nearly tenfold since the start of September; the region now has only 36 available ICU
beds to serve a population of more than 880,000 people. Id. ¶ 22. Arizona’s healthcare system is
similarly nearing capacity in terms of available in-patient and ICU hospital beds, with only 208
ICU beds left to care for new patients as of November 15. Id. ¶ 34. Pima County, Arizona had
8
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340 available ICU beds on October 13, but that number dropped precipitously to only 29 by
November 12. Id.
B.

The Office of Refugee Resettlement Now Faces Severe Capacity Limitations
Due to the Spread of COVID-19 and Conditions at the Border.

The Office of Refugee Resettlement has been severely impacted by the recent increases in
the number of referrals to ORR, increases in the number of minors who are already infected with
COVID-19, and the increasing severity of public health conditions in States where ORR has
extensive operations. If the CDC Order remains enjoined, ORR will face even greater challenges
in accommodating the expected increases in referrals of covered minors. A stay of the injunction
is vital to ensure that ORR’s ability to provide safe environments to minors in its care is not
compromised.
1.

The Worsening Pandemic and Increasing Numbers of Minors Referred
to ORR Have Limited ORR Capacity.

Due to the public health measures recently put in place to address the evolving pandemic,
ORR now has approximately 7,800 available beds for minors referred to its care. Declaration of
ORR Acting Director Nicole Cubbage (“Cubbage Decl.”) ¶ 5 (attached as Exh. D). That number
represents a 40% reduction of ORR’s approximately 13,000 beds across its entire network. As
ORR’s Acting Director Cubbage explained, a large number of its 13,000 beds cannot be safely
filled given the COVID-19 infection prevention and containment protocols that are necessary to
protect the minors in ORR’s care. Id. Further, the majority of ORR’s beds are located in the
interior of the country, and utilizing them would require the transportation of hundreds of alien
minors across the country, which, in turn, will expose those minors, ORR personnel, and the
general public to further risk of COVID-19 infection. Id.
Exacerbating ORR’s limited capacity is the recently increasing numbers of referrals of
minors to ORR. While ORR had 39 referrals in May, it received over 1,500 referrals in October.
Id. ¶ 14. Historically, ORR has experienced increases in referrals in the fall and winter months.
Id. Additionally, other situational factors can lead to significant surges in the number of referrals

9

Case 1:20-cv-02245-EGS-GMH Document 82 Filed 11/25/20 Page 13 of 17

well above typical seasonal fluctuations. Id. These circumstances include the rapidly deteriorating
economic and political conditions, natural disasters (such as the two recent devastating hurricanes
in Central America), and major political and public health developments in the United States, such
as the recent announcement of a forthcoming COVID-19 vaccine. Id. ORR anticipates that the
confluence of these factors right now will likely cause a surge in the number of referrals to ORR
in the coming weeks. Id. ¶ 15. Without a stay of the injunction, ORR will immediately experience
an even greater increase in the number of daily referrals, based on recent trends of CBP encounters
with unaccompanied minors. Id. ¶ 19. Acting Director Cubbage further estimates the number of
referrals from DHS may increase to approximately 300 to 400 referrals per day in the near future
as a result of the injunction. Id. ¶ 20.
Moreover, based on CBP’s projections, ORR estimates that the capacity in its facilities
along the southwestern border will be exhausted by January 7, 2021, with full nationwide capacity
exhausted by February 6, 2021. Id. ¶ 21. And based on ORR’s own internal projections, ORR
estimates that the capacity in its facilities along the southwestern border may be exhausted by
December 12, 2020, with full nationwide capacity exhausted on January 13, 2020. Id.
Particularly concerning is the drastically increasing percentage of minors referred to ORR
who test positive with COVID-19 when they enter the ORR network. While a total of 838 minors
have tested positive in the period starting at the beginning of the pandemic up until November 17,
2020, 679 of those minors tested positive upon entry into ORR care in the last three months. Id.
¶ 16.
2.

Recent Developments in Border States Where ORR Facilities Are
Located Further Limit ORR Capacity.

The pandemic’s increasingly severe effects on States at the southwestern border are likely
to further diminish ORR capacity and to disrupt its operations. ORR has a large number of
facilities in the border States that have experienced a significant resurgence of COVID-19 since
September 2020. See Cubbage Decl. ¶ 23. Specifically, ORR operates 42 facilities in Texas, eight
facilities in California, and 17 facilities in Arizona, representing approximately 8,128 beds, or 62%
10
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of ORR’s total capacity. Id. Many of these facilities, in turn, are located in counties close to the
U.S.–Mexico border that have been particularly affected by the recent COVID-19 resurgence. Id.
¶ 24. For instance, 14 of ORR’s 17 Arizona facilities are located in Maricopa County, which has
experienced a total of 176,993 COVID-19 infections and 14,621 COVID-19-related
hospitalizations. Id. And in Texas, where ORR operates 23 facilities located in counties on the
U.S.–Mexico border, one such county recently reported 33,935 active cases and 1,111
hospitalizations, leaving only 366 available hospital beds and 36 available ICU beds in an area
home to over 880,000 people. Id. ¶ 25.
Given that ORR facilities must rely on local hospitals and medical systems for emergency
and other types of medical care, any minors in the care of ORR who need treatment in a hospital
in a severely impacted area not only would be at risk of exposure to COVID-19, but would also
further strain the local healthcare systems already struggling to meet the needs of the local
population. Id. ¶ 26. Additionally, because travel has been restricted in many states because of
widespread community transmission, the transportation of minors in ORR’s care may be hindered
by local health restrictions and protocols, and minors in some States may be subjected to additional
quarantine and isolation periods upon arrival. Id. ¶ 11.
Further, increased community transmission in these States will have an impact on the
personnel required to maintain ORR operations, which further reduces ORR capacity. Id. ¶ 27. In
particular, ORR must engage in contact tracing when facility staff who interact with alien minors
self-report exposure to or infection with COVID-19. Id. And while contact tracing is carried out,
ORR must issue a stop-placement order for the affected facility until contact tracing is complete.
Id. Due to mandatory staffing ratios, even a small number of absences reduces the number of
referrals that can be placed in an affected facility. Id. Moreover, staff may be forced to take time
off to quarantine following their transport of alien minors to other states/programs if the staff were
to comply with States’ potential re-imposition of quarantine requirements on interstate travelers.
Id. ¶ 29. These situations are entirely unpredictable, and they can suddenly result in a significant
reduction of ORR’s capacity to receive referrals, id. ¶ 27, when ORR programs are already having
11
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difficulty recruiting staff for shift work due to the perceived risk of exposure to COVID-19 in
congregate care settings, id. ¶ 29. If the transfer of minors to ORR is impeded, these minors will
remain in CBP facilities that are even less well equipped to house them in conditions suitable for
the pandemic, placing CBP and ICE personnel, as well as local health systems, at even greater risk
and compromising CBP’s ability to effectively execute its border protection and other missions.
Morgan Decl. ¶¶ 9, 12, 18, 22; accord Hott Decl. ¶¶ 17-18; Cubbage Decl. ¶ 13. In addition, in
the event ORR’s capacity is exhausted, the Office of the Assistant Secretary for Preparedness and
Response will likely be called upon to assist ORR and DHS in managing an influx of
unaccompanied minors, as well as the necessary medical staging or quarantining of such minors
at a time when the agency is fully engaged in meeting the domestic needs of the COVID-19
response. Kadlec Decl. ¶ 50.
3.

Absent a Stay, ORR May Need to Transport Minors to Facilities
Further Inland, Posing Public Health Risk to the U.S. Population in the
Interior.

To minimize the need to transport infected or potentially infected minors further into the
interior of the United States, ORR has implemented a medical staging plan that focuses on initially
placing new referrals into ORR facilities located near the U.S. southwestern border. Cubbage
Decl. ¶ 17. The movement of potentially infected minors further into the U.S. can be harmful.
This is so because the mitigation measures for ground and air transportation of minors to ORR
facilities are limited. Hott Decl. ¶¶ 12, 16. And in light of the large number of cases transferred
to ORR, ICE is likely to resort to commercial air travel to transport minors for placement at ORR
facilities further inland, increasing risk to the general public. Id. ¶¶ 12, 14, 16; see also id. ¶¶ 1220 (explaining the complicated logistics of ICE’s role in transporting alien minors). To illustrate
the risk of transmitting COVID-19 in similar circumstances, nearly 12% of juvenile aliens who
were processed pursuant to the CDC Order and returned to Guatemala on a recent flight later tested
positive for COVID-19. See id. ¶ 15.

12
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Yet this movement of minors in the care of ORR to facilities that are further inland is very
likely in the absence of a stay. As of November 16, 2020, ORR had 2,305 minors in its care. See
Cubbage Decl. ¶ 18. Approximately 72% of these minors are currently housed in ORR facilities
along the southwestern border. Id. Approximately 40% of the total facility capacity at the
southwestern border has already been filled, and some of ORR’s southwestern border facilities are
already nearing maximum capacity. Id. For instance, the Corpus Christi area facilities are now at
86% capacity. Id.
Once the staging capacity at the southwestern border facilities is exhausted, ORR will need
to transport incoming minors further into the interior of the country. Id. ¶¶ 5, 10. This will require
minors to be transported long distances on commercial and charter flights, which risks exposing
all involved to COVID-19 and could exacerbate the domestic public health crisis. Id. ¶¶ 5, 10.
ORR expects to face a dire capacity shortage in the event that a significant number of
infections develop among minors in its care, or if there is a surge in the number of referrals. Id.
¶ 18. In either case, ORR will need to move incoming minors to facilities that are further inland.
Id. This poses an avoidable risk of harm to the U.S. population that can compound the risks that
the U.S. is already facing.
CONCLUSION
In sum, the pandemic’s recent surge has severely strained the healthcare systems along the
southern border, while encounters with unaccompanied minors covered by the CDC Order have
increased dramatically and ORR is expected to reach capacity soon. Prohibiting the expulsion of
class members under the CDC Order at this critical juncture deprives the Government of an
important tool to help address the public health emergency, and increases the risk of transmitting
COVID-19 into the United States, further overtaxing our Nation’s already limited healthcare
resources. This Court should reconsider its denial of Defendants’ request for a stay of injunction
pending appeal.

13

Case 1:20-cv-02245-EGS-GMH Document 82 Filed 11/25/20 Page 17 of 17

Dated: November 25, 2020
Respectfully submitted,
JEFFREY BOSSERT CLARK
Acting Assistant Attorney General
JOHN V. COGHLAN
Deputy Assistant Attorney General
/s/ Jean Lin
JEAN LIN (NY 4074530)
Special Litigation Counsel
KEVIN SNELL (NY 5225669)
TANYA SENANAYAKE (DC Bar 1006218)
Trial Attorneys
Federal Programs Branch
Civil Division, Department of Justice
1100 L Street, N.W.
Washington, D.C. 20005
(202) 514-3716
Jean.Lin@usdoj.gov
Attorneys for Defendants

14

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 1 of 17

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

P.J.E.S., A MINOR CHILD, by and through
his father and NEXT FRIEND, Mario Escobar
Francisco, on behalf of himself and others
similarly situated,
Plaintiff,

Civil Docket No. 1:20-cv-02245-EGS

v.
CHAD WOLF, Acting Secretary of Homeland
Security, et al.,
Defendants.

EXHIBIT A

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 2 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 3 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 4 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 5 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 6 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 7 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 8 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 9 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 10 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 11 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 12 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 13 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 14 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 15 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 16 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-1 Filed 11/25/20 Page 17 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 1 of 17

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

P.J.E.S., A MINOR CHILD, by and through
his father and NEXT FRIEND, Mario Escobar
Francisco, on behalf of himself and others
similarly situated,
Plaintiff,

Civil Docket No. 1:20-cv-02245-EGS

v.
CHAD WOLF, Acting Secretary of Homeland
Security, et al.,
Defendants.

EXHIBIT B

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 2 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 3 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 4 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 5 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 6 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 7 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 8 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 9 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 10 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 11 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 12 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 13 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 14 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 15 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 16 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-2 Filed 11/25/20 Page 17 of 17

Case 1:20-cv-02245-EGS-GMH Document 82-3 Filed 11/25/20 Page 1 of 9

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

P.J.E.S., A MINOR CHILD, by and through
his father and NEXT FRIEND, Mario Escobar
Francisco, on behalf of himself and others
similarly situated,
Plaintiff,

Civil Docket No. 1:20-cv-02245-EGS

v.
CHAD WOLF, Acting Secretary of Homeland
Security, et al.,
Defendants.

EXHIBIT C

Case 1:20-cv-02245-EGS-GMH Document 82-3 Filed 11/25/20 Page 2 of 9

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

P.J.E.S., A MINOR CHILD, by and through
his father and NEXT FRIEND, Mario Escobar
Francisco, on behalf of himself and others
similarly situated,
Plaintiff,
v.
CHAD WOLF, Acting Secretary of Homeland
Security, et al.,

Civil Docket No. 1:20-cv-02245-EGS

Defendants.

DECLARATION OF RUSSELL HOTT
I, Russell Hott, declare the following under 28 U.S.C. § 1746, and state that under
penalty of perjury the following is true and correct to the best of my knowledge and belief:
I.

Personal Background
1.

I am currently employed by the U.S. Department of Homeland Security (DHS),

U.S. Immigration and Customs Enforcement (ICE), Enforcement and Removal Operations
(ERO) as the Acting Assistant Director for the Custody Management Division (CMD). I have
held this position since February 2020. CMD provides policy direction and oversight for the
administrative custody of ICE’s highly transient and diverse population of immigration
detainees. CMD is composed of three divisions led by three Deputy Assistant Directors under
my direct supervision: (1) the Alternatives to Detention Division; (2) the Detention
Management Division; and (3) the Custody Programs Division.
2.

As the Acting Assistant Director, I am responsible for the effective and proficient

performance of these three divisions and their various units, including the oversight of
compliance with ICE’s detention standards and conditions of confinement at ICE detention
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facilities generally. I am further responsible for managing ICE detention operations efficiently
and effectively to provide for the safety, security, and care of an average of about 40,000
detainees daily and roughly 500,000 detainees annually, at approximately 250 facilities
nationwide, including three family residential centers located in Texas and Pennsylvania.
3.

From May 2017 to February 2020, I served as the Field Office Director for the

Washington, DC ERO Field Office, responsible for the District of Columbia and Virginia. In my
role as Field Office Director, I provided operational and policy oversight for ERO’s interior
enforcement efforts within the local area of responsibility, spanning 43,000 square miles, three
district court jurisdictions, and with an operating budget of $53 million dollars, a cadre of nearly
200 employees, and 1,400 detention beds.
4.

I began my career with the U.S. Government as a detention enforcement officer

with the former Immigration and Naturalization Service in New York, NY. I advanced through a
variety of positions including Immigration Enforcement Agent, Deportation Officer, Instructor at
the Federal Law Enforcement Training Center, Supervisory Detention and Deportation Officer,
Acting Assistant Field Office Director, National Program Manager, Unit Chief, Acting Deputy
Chief of Staff for ERO, Chief of Staff for the ICE Deputy Director, Deputy Field Office Director
for both the Boston and Washington Field Offices, Field Office Director, and Acting Deputy
Assistant Director.
5.

ICE is charged with enforcement of more than 400 federal statutes, and its

mission is to protect the United States from the cross-border crime and illegal immigration that
threaten national security and public safety through enforcement of the federal laws governing
border control, customs, trade, and immigration. To carry out this mission, ICE focuses on
enforcing federal immigration laws, preventing terrorism, and combating transnational criminal
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threats. As an operational program of ICE, ERO is responsible for the planning, management,
and direction of broad programs relating to the supervision, detention, and removal of aliens who
are removable from the United States under the U.S. immigration laws.
6.

ERO’s mission is to identify, arrest, and remove aliens who present a danger to

national security or are a risk to public safety, as well as those who enter the United States
illegally or otherwise undermine the integrity of our immigration laws and our border control
efforts. CMD is one of six ERO headquarters divisions. The other five are: Enforcement,
Removal, Field Operations, the ICE Health Service Corps (IHSC), and Operations Support.
7.

CMD provides policy and oversight for the administrative custody of one of the

most highly transient and diverse populations of any correctional or detention system in the
world. CMD manages ICE detention operations efficiently and effectively to provide for the
safety, security, and care of aliens detained in ICE custody.
8.

As a part of my official duties, I am familiar with the Memorandum Opinion and

Order in P.J.E.S. v. Wolf, No. 20-2245 (D.D.C. Nov. 18, 2020), ECF Nos. 79, 80. I submit this
declaration to explain the extensive and continuing impact ICE will experience in response to
this order and unprecedented pandemic. The information in this declaration is based upon my
personal knowledge and experience as a law enforcement officer and on information provided to
me in my official capacity. Due to the constantly evolving nature of this crisis, operational
realities are fluid with new decisions being required on a regular basis. The information in this
declaration is current and accurate as of the time I signed below.
Impacts of the District Court’s Order on ICE Operations

II.
9.

The health, welfare and safety of ICE detainees is one of the agency’s highest

priorities. Since the initial reports of COVID-19, ICE epidemiologists have been tracking the
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outbreak, regularly updating infection prevention and control protocols, and issuing guidance to
staff for the screening and management of potential exposure among detainees.
10.

ICE continues to adapt and, through daily monitoring of the Centers for Disease

Control and Prevention (CDC) website,1 incorporates in its procedures any updates to the CDC’s
COVID-19 guidance, which is built upon well-established infectious disease monitoring and
management protocols already in use by the agency.
11.

On July 23, 2020, ICE directed contractor DLH Holding Corp. to perform an

independent inspection of its hotel operations. The review confirmed that the operation was
working very well, that staff were performing effectively, that staff were committed to the
mission, and that the focus of the operation was on the best interest of the children and families.
The standard operating procedures were found to be up to date and detailed. All staff and Title
42 aliens were observed wearing PPE, including goggles, face shields, and gloves. Minors and
family members have their temperatures taken and logged hourly. Minors and family members
were provided with onsite daily medical screenings from IHSC. Minors and family members
were provided three hot meals each day, and special dietary needs were accommodated.
Unlimited snacks, games, toys, puzzles, and television were available for passive recreation, and
an ample supply of clothes, personal hygiene items, cribs, blankets, and towels were also
available.
12.

As a result of the district court’s preliminary injunction, ERO anticipates that U.S.

Customs and Border Protection (CBP) will resume processing unaccompanied alien children
(UAC) pursuant to Title 8 authorities and procedures in compliance with the Trafficking Victims

Specifically, ICE closely follows the CDC’s Interim Guidance on Management of Coronavirus 2019 (COVID-19)
in Correctional and Detention Facilities at https://www.cdc.gov/coronavirus/2019-ncov/community/correctiondetention/guidance-correctional-detention.html, and its general public guidance at https://www.cdc.gov/coronavirus/
2019-ncov/index.html.
1
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Protection Reauthorization Act and the Flores Settlement Agreement. Pursuant to these
procedures, ERO’s role with UAC encountered at the border is, upon notification of placement
by U.S. Health and Human Services, Office of Refugee Resettlement (ORR), to assume custody
of the UAC and escort them to facilities operated by ORR. In the midst of a surging pandemic,
ERO will be obligated to increase transportation operations, conducting the escorts of UAC
using commercial airlines and ground transportation, as appropriate. This poses an increased
risk to the general public aboard commercial airlines as the Title 42 order was enacted to
mitigate the public health risks of aliens attempting to unlawfully enter the United States in the
midst of the pandemic. It also poses an increased risk to ERO employees.
13.

Due to laboratory certification requirements and limited availability of testing

equipment, DHS is unable to conduct COVID-19 testing in advance of transfers. Furthermore,
tests can take up to 10 days to produce results, far in excess of the 72 hours Congress afforded
DHS to effectuate transfers to ORR.
14.

Upon information and belief, ORR has been reserving space in its facilities

located along the southwest border specifically for border apprehensions. However, ERO does
not determine ORR capabilities, nor can it dictate where any particular juvenile is placed.
Although this generally enables ERO to utilize ground transportation for transfers to ORR, the
large number of cases is likely to quickly result in those facilities reaching and exceeding
capacity. As a result, ERO will need to increasingly resort to commercial air travel for
placement at ORR facilities not located near the border. In fiscal year 2019, DHS referred
69,488 juveniles to ORR for placement. Of those, approximately 93% (64,718) were transported
by ERO. In fiscal year 2020, ERO provided transportation and/or temporary housing for 15,289
juveniles. Given the anticipated need for additional commercial transportation movement in the
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interior of the United States, there is an increased likelihood of unnecessary exposure to the
public, ICE employees, and contractors. Furthermore, given the seriousness of the virus, many
commercial airline carriers have canceled flights and/or terminated routes altogether. If airlines
decline to permit ERO transportation contractors to board aircraft, it would further exacerbate the
situation.
15.

The risk of COVID-19 transmission in these circumstances is substantial. For

example, on November 18, 2020, a flight departed the United States for Guatemala at 10:12am
EST, shortly before ICE was informed of the Court’s injunction in this case, carrying 35 juvenile
aliens who had been processed pursuant to Title 42. Upon landing in Guatemala, it was
determined based upon testing by the Guatemalan government that four of the individuals –
nearly 12% of those onboard – were positive for COVID-19. As a result, ERO needed to
sanitize the aircraft and notify employees and flight crew of the potential contagion.
16.

ERO and its contractors have a robust sanitation system and process in place to

safeguard UAC, employees, and contractors. The current processes in place include disinfecting
offices, vehicles, and equipment. The use of personal protective equipment (PPE) (i.e. masks,
shields, gloves, gowns, etc.) is in compliance with CDC age specific guidelines. Prior to
accepting a UAC from CBP, ERO reviews the CBP medical clearance is reviewed. UAC who
have a fever, are experiencing any medical problems, or appear to have COVID-19 symptoms
are quickly identified for additional measures while in transport. ERO and its contractors will
continue to take the temperature of all UAC prior to accepting custody from CBP and will retake
their temperature every four hours until the UAC is transferred to ORR custody. During
transport, if a UAC develops a fever or begins to display any signs of illness, ERO and its
contractors divert to the nearest urgent care center or emergency room as outlined in the contract
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and operating procedures. Mitigation measures for ground and air transportation are limited,
however. Due to the confined space in a vehicle or aircraft, many of which have HVAC systems
that merely recirculate air within an enclosed space, PPE alone may not satisfactorily protect
occupants from the virus.
17.

In order to comply with CDC recommended mitigation strategies, ERO

employees and contractors are increasingly likely to be subject to 14-day quarantine
requirements upon either exposure to COVID-19 positive aliens or through contact tracing. With
increased personnel unavailable due to quarantine requirements, further delays and bottlenecks
are likely to occur.
18.

COVID-19 has significantly strained ERO resources. ERO has realized

workforce reductions among its contractors as a result of sickness, quarantine, and other leave.
Through November 19, 2020, 153 ICE employees have tested positive for COVID-19 as a result
of potential exposure on the job. This has a real impact on operations, limiting the number of
ICE personnel available to execute the ICE mission, including the identification, apprehension,
and removal of criminal aliens from the United States, and the investigation and apprehension of
national security threats. In many locations, due to state or local mandates, ERO staffing levels
are at 25% or less of full capacity. In fact, should the district court’s order remain in effect, the
necessary diversion of resources could impact capacity to address other ICE mission areas such
as national security investigations, human trafficking investigations, and gang enforcement. The
pandemic has significantly reduced ERO’s operating posture from the detention of 41,670 aliens
on January 2, 2020, to 16,614 on November 20, 2020. Regrettably, six ERO employees have
died after contracting COVID-19 since the onset of the pandemic in February 2020.
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19.

ERO leverages a multitude of transportation assets, including 50-passenger

busses, 135-passenger airframes, 15-passenger vans, and 4/5-passenger sedans, as necessary.
ERO employees and contractors often transport groups of 10 or more aliens, and groups as large
as 135 occur regularly. In light of the 12% positivity rate on the flight noted above, which we
have concluded is representative, there is significant likelihood of spreading the virus to other
minors, employees, contractors, and the general public.
20.

Upon issuance of the district court’s order, ERO instructed its transportation

contractor to enhance its fleet to account for the anticipated impacts. However, capacity
development and acquisition will take substantial time to occur. As a result, unaccompanied
juveniles are likely to remain at CBP processing stations for longer periods of time while
awaiting transportation to ORR.
21.

For these and other reasons, ICE requires an emergency stay in order to mitigate

the impact of the district court’s November 18, 2020 order.
This declaration is based upon my personal and professional knowledge, information obtained
from other individuals employed by ICE, and information obtained from various records and
systems maintained by DHS. I provide this declaration based on the best of my knowledge,
information, belief, and reasonable inquiry for the above captioned case.

Signed on this 25th day of November, 2020.

___________________
Russell Hott
Acting Assistant Director
Custody Management Division
ICE Enforcement and Removal Operations
8
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

P.J.E.S. A MINOR CHILD, by and through his
father and NEXT FRIEND, Mario Escobar
Francisco, on behalf of himself and others
similarly situated,
Plaintiff,

Case No.: 1:20-cv-02245-EGS

v.
CHAD WOLF, Acting Secretary of Department
of Homeland Security, et al.,
Defendants.

DECLARATION OF NICOLE CUBBAGE,
ACTING DIRECTOR, OFFICE OF REFUGEE RESETTLEMENT,
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES
I, Nicole Cubbage, declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that my
testimony below is true and correct:
1.

I am the Acting Director of the Office of Refugee Resettlement (“ORR”), an Office

within the Administration for Children and Families (“ACF”), U.S. Department of Health and
Human Services (“HHS”). I was appointed Acting Director in October 2020.
2.

As Acting Director, I am ultimately responsible for all aspects of ORR operations,

including the implementation of ORR’s current COVID-19 infection prevention and containment
protocols, and preparation and planning for future contingencies, including developments related
to the ongoing COVID-19 pandemic.
3.

Prior to my appointment as Acting Director, I was a senior advisor to the Acting

Director, a position I held since June 20, 2020. In that role, I provided policy and operational
advice to the Acting Director.
1
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4.

I submit this declaration to provide the Court with an update regarding changes in

the operational realities confronting ORR’s Unaccompanied Alien Children (“UAC”) Program
since September 2020, and explain how the Court’s November 18 order will adversely impact
ORR operations and threaten the health and safety of UAC and ORR personnel given recent
increases in the number of referrals to ORR, increases in the number of UAC infected with
COVID-19, and the rapidly deteriorating public health situation in the Southwest border states
where ORR has extensive operations. Most importantly, I submit this declaration to inform the
Court that based on the most recent information provided by the Department of Homeland Security
(“DHS”), ORR estimates capacity along the Southwest border (“SWB”) will be exhausted by
January 7, 2021, if not sooner, with full nationwide capacity exhausted by February 6, 2021.
According to ORR’s own internal projections, SWB capacity will be exhausted nearly one month
sooner, on December 12, 2020, with full nationwide capacity exhausted on January 13, 2020.
ORR’s total capacity has been significantly reduced by COVID-19 protocols.
5.

At this time, ORR has a total of approximately 13,000 available beds across the

entire ORR network. However, the majority of these beds are located in congregate settings, which
cannot be safely filled to capacity in light of the ongoing pandemic and the robust COVID-19
infection prevention and containment protocols ORR has implemented to protect the UAC in its
care. ORR estimates that its COVID-19 protocols, which were developed in consultation with
CDC, have reduced ORR’s total capacity by approximately 40%. Thus, ORR only has closer to
7,800 available beds. In addition, the majority of these beds are located in the interior of the United
States, and utilizing them would require the transportation of hundreds of UAC across the country,
using either commercial or charter flights, exposing UAC, ORR personnel, and the general public
to COVID-19 at a time when infection rates are skyrocketing across the country.
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6.

ORR will be able to supplement the number of available beds by activating two

unlicensed influx care facilities—Biscayne (formerly Homestead) and Carrizo Springs—which
together can provide approximately 1,500 additional beds, after accounting for the impact of
ORR’s COVID-19 protocols. In addition, the Carrizo Springs site includes open land on which
ORR could construct temporary, soft-sided structures to house additional UAC.
7.

However, ORR considers influx facilities and temporary soft-sided structures to be

an option of last resort because such accommodations may pose an increased risk of COVID-19
transmission. The use of influx facilities to manage a surge in referrals is fraught with pitfalls,
even under the best of circumstances. These facilities must be quickly converted from their initial,
raw state (typically, large vacant buildings) to fully operational living quarters equipped to safely
house UAC, and furnish the numerous services and amenities ORR is legally required to provide.
8.

In the case of Carizzo Springs, formerly a camp for oil workers, significant

alterations will need to be made in order to make the site appropriate to house UAC. In addition
to ensuring a sufficient source of clean water, appropriate lavatory and kitchen facilities will need
to be constructed on site, and staff will need to be hired, trained, and deployed in preparation for
the arrival of UAC. ORR also will need to develop and implement new COVID-19 infection and
containment protocols for use in its influx facilities in order to minimize risk of COVID-19
transmission among UAC, staff, and the local community.
9.

The use of influx facilities is something ORR plans for even without a global

pandemic. Normally, these influx shelters are activated once ORR reaches 85% of capacity at all
other locations combined. During the pandemic however, reaching 85% of overall capacity will
place the entire system under severe strain.
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10.

ORR’s SWB bed capacity will be exhausted long before the total overall capacity

reaches the 85% threshold. Once out of beds at the SWB, initial UAC placements will need to
happen in the interior of the country rather than at the SWB, meaning that UAC, many of whom
are currently COVID-19 positive and actively contagious, will be placed together in common
carriers or charter flights and flown to states not directly located at the SWB. This, as noted above,
will risk exposing the UAC, transport staff, and general public to COVID-19.
11.

Additionally, at a time when travel has been restricted in many states because of

widespread community transmission, travel by the UAC may be hindered by local heath
restrictions and protocols and also run afoul of state mandated limits on gatherings if charter
flights, requiring a minimum of approximately 60 occupants, are used. In some states, UAC may
be subjected to additional quarantine and isolation periods upon arrival, have to submit to a test
prior to entering the state, and isolate while results are pending or show proof of a negative test
within a specific time frame before travel.
12.

Another issue is the very real possibility that staging UAC for medical isolation at

the SWB may prove to be ineffective at stopping the further spread of COVID-19 within the ORR
network. For instance, in the past month, a number of UAC have tested negative multiple times
at the SWB after initial placement (at arrival and after the 14-day quarantine expired), only to test
positive after transport to the interior. Tracking the point of exposure is almost impossible since
the UAC could have been exposed to COVID-19 at any point in the journey: while awaiting
transport at the SWB; on the bus with other UAC; at the departure airport; on the plane; at the
arriving airport; during meal and snack times; while using public restrooms; and during the ride to
the receiving facility. Transportation is difficult to arrange in sync with the end of any individual
UAC’s quarantine period, thus many UAC must wait days after their quarantine period ends at
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their SWB facility until a staff supported transport is available to an appropriate program. Every
transfer, every waiting period, and every contact risks exposure for the UAC and ORR staff
involved, and threatens the fragile medical staging system ORR has established along the SWB.
13.

With the risk of exposure occuring both before and after the UAC enter ORR SWB

quarantine facilities, there is no real way to rule out the possibility that, even with all the CDC
approved protocols in place, an ORR grantee program may experience an outbreak that would lead
to a total shut down of operations and inability to accept referrals. While staff do everything they
can to minimize exposing UAC to the virus, there is no guarantee that community transmission
rates will not lead to increasing spread within ORR grantee facilities. Losing even one facility
would be difficult for the program to absorb. Losing one program at the SWB would be
devastating and place the entire ORR placement and referral operations in danger. Back-ups of
UAC at border facilities will ensue, placing UAC, CBP staff, and the community at severe risk of
exposure, potentially creating a resulting humanitarian crisis.
Recently, the number of referrals has increased, which may indicate the start of a major
influx.
14.

Recently, ORR has seen an increase in the number of its monthly referrals, from a

low of 39 in May to over 1,500 in October, all when the CDC Order was in effect. The reason for
this significant increase is unclear, but several factors seem to be at work. Historically, ORR
experiences an increase in referrals in the Fall/Winter months due in part to seasonal migration
patterns, in which more aliens attempt to cross into the United States when conditions on the
ground make the journey easier. Less predictable situational factors can also lead to significant,
and at times sudden, spikes in the number of referrals well above typical seasonal fluctuations,
such as the rapidly deteriorating economic and political conditions in Central and South America
and the excessive damage caused by two devastating hurricanes that recently made landfall in
5
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Central America.

Migration patterns can also change significantly in response to major

developments in the United States, such as the result of the presidential election and recent
announcement of a forthcoming COVID-19 vaccine, or, as explained below, the Court’s
November 18 injunction.
15.

Although it is impossible to precisely quantify the impact of such events, I believe

they will have the cumulative effect of significantly driving up both the number and rate of referrals
to ORR in the coming weeks. I am concerned that the recent upward trend in referrals noted above
could represent the cusp of a major influx of UAC.
ORR is receiving more COVID-19 positive referrals and has taken steps to medically
stage incoming UAC along the Southwest border, but that capacity is limited.
16.

The number of recently referred UAC who test positive during their initial medical

examination (which is administered within 48 business hours of a UAC entering care) has also
increased significantly in recent weeks, suggesting that these UAC are becoming infected prior to
entering ORR custody. As of November 17, 2020, a total of 838 UAC have tested positive since
the start of the pandemic, 679 of whom tested positive in the last three months. Currently, there
are a total of 85 COVID-19 positive UAC in ORR care. Based on the current status of the COVID19 pandemic, I fully expect the number of infected referrals to continue to increase in the coming
weeks.
17.

In anticipation of an increasing number of referrals infected with COVID-19, ORR

began implementing a medical staging plan that focuses on initially placing new referrals in ORR
facilities located near the SWB, which minimizes the need to transport infected or potentially
infected UAC further into the interior of the United States. As part of that plan, ORR has
implemented guidance, prepared in consultation with the CDC, providing for mandatory COVID19 testing of all new intakes and permitting new intakes to be cohorted (i.e., housed with other
6
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new intakes for the 14-day incubation period) unless they have a medical concern that requires
immediate isolation from other UAC.
18.

As of November 16, 2020, ORR had 2,305 UAC in its care. Approximately 72%

of UAC are currently housed in SWB facilities. Approximately 40% of the total SWB facility
capacity has already been filled, and a number of SWB facilities are already nearing maximum
capacity, such as those in the Corpus Christi area, which are already at 86% capacity. While the
new cohorting procedures may ease the pressure on SWB facilities in the event of increasing
referrals in the short term, ORR will confront a dire capacity shortage if a significant number of
infections develop among cohorted UAC, or if there is a surge in the number of referrals, either of
which will force ORR to move incoming UAC to facilities farther inland.
ORR expects a significant increase in the number of referrals as a result of the
November 18 injunction.
19.

According to the most recent figures provided by Customs and Border Patrol

(“CBP”), on November 18, 2020, CBP apprehended 144 UACs; on November 19, 2020, CBP
apprehended 175 UACs; on November 20, 2020, CBP apprehended 177 UACs; on November 21,
2020, CBP apprehended 153 UACs; and on November 22, 2020, CBP apprehended 166 UACs.
Thus, CBP has apprehended an average of 163 UAC in a span of five days following the November
18 injunction.1 CBP further estimates that it expects the number of apprehensions to increase by
50% within 120 days of the November 18 injunction.2 I anticipate the distinct possibility of much
higher referrals once news3 of the injunction reaches Northern Triangle countries.

1

See Declaration of Mark A. Morgan (CBP), ¶ 6, filed contemporaneously herewith.

2

Id.

3

See, e.g., Nick Miroff, Washington Post, Judge stops Trump policy of “expelling” child migrants, questioning
legality of border controls linked to covid crisis, Nov. 18, 2020,
https://www.washingtonpost.com/immigration/judge-halts-expulsion-minors-border-covid/2020/11/18/80e58c5229b8-11eb-b847-66c66ace1afb_story.html.
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20.

Accordingly, ORR anticipates receiving 300 to 400 referrals per day in the near

future as a result of the November 18 injunction.
21.

Based on projections provided by CBP, ORR estimates capacity along the SWB

will be exhausted by January 7, 2021, if not sooner, with full nationwide capacity exhausted by
February 6, 2021. However, ORR’s own internal projections, which account for available ORR
bed type, show SWB capacity will be exhausted nearly one month sooner on December 12, 2020
with full nationwide capacity exhausted on January 13, 2020.
The escalating public health crisis along the Southwest border threatens to further
reduce capacity and disrupt operations.
22.

The recent, dramatic increase in uncontrolled community spread of COVID-19

throughout much of the United States poses another serious risk to both UAC in ORR care and
care provider staff and their families, which in turn threatens to disrupt ORR operations, further
reduce ORR’s already limited capacity, and complicate ORR’s ability to safely adjust operations
in response to the Court’s November 18 injunction.
23.

ORR has a significant number of grantee facilities along the SWB in Texas,

Arizona and California, all of which have experienced a significant resurgence of COVID-19 since
September 2020.4 Specifically, ORR operates, via its network of grantee care providers, a total of
42 facilities in Texas, 8 facilities in California, and 17 facilities in Arizona, comprising
approximately 8,128 beds or 62% of ORR’s total capacity.
24.

Many of these facilities are located in counties close to the U.S.–Mexico border,

some of which have been particularly hard-hit by the recent COVID-19 resurgence. For instance,

4

See Declaration of Dr. Robert Kadlec, ¶¶ 14-34, filed contemporaneously herewith (describing status of COVID19 pandemic in U.S. and detailing infection and hospitalization rates in Texas, California, and Arizona).
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14 of ORR’s 17 Arizona facilities are located in Maricopa County, which has experienced a total
of 176,993 COVID-19 infections and 14,621 COVID-19-related hospitalizations.5
25.

In Texas, ORR operates 23 facilities located in counties on the U.S.–Mexico border:

11 in Cameron County, 5 in Hidalgo County, and 7 in El Paso County, which recently reported
33,935 active cases and 1,111 hospitalizations, leaving only 366 available hospital beds and 36
available ICU beds available in an area that is home to over 880,000 people.6
26.

Although no UAC in ORR custody has yet to require hospitalization for a COVID-

19 infection, ORR facilities still rely on local hospital systems for emergency and other types of
care. Any UAC needing treatment in a hospital in a severely impacted area would be at risk of
exposure to COVID-19, as well as further straining overburdened local health systems.
27.

Increased community transmission in states where numerous ORR facilities are

located also will have an impact on the work force required to maintain ORR operations and further
reducing ORR capacity, as occurred during the first wave of COVID-19 infections earlier in the
year. COVID-19 infections among ORR grantee personnel will reduce ORR capacity in two
respects. First, ORR must engage in contact tracing whenever facility staff who interact with UAC
self-report exposure to or infection with COVID-19. While contact tracing is carried out, ORR
must issue a stop-placement order for the affected facility until contact tracing is carried out.
Second, due to mandatory staffing ratios, even a small number of absences due to COVID-19 will
reduce the number of referrals that can be placed in an affected facility. These scenarios can arise
suddenly and render large numbers of beds temporarily unavailable.

5

See Kadlec Decl., at ¶¶ 32-33 (describing conditions in Maricopa County).

6

See Kadlec Decl., at ¶ 22 (describing conditions in El Paso).
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28.

Recently, a number of ORR program staff have self-reported a COVID-19 positive

diagnosis or exposure requiring them to quarantine/isolate at home, or have reported having to
take time to care for sick family member (or related to the deaths of family members). I expect
the number of affected ORR personnel to increase in the coming weeks as the public health crisis
escalates.
29.

Although programs have modified staffing plans where feasible to allow for

extended shifts and/or arranged for personnel to temporarily live on-site as “house parents”
(thereby limiting their exposure to COVID-19 in the surrounding community), certain risks
remain. For instance, staff will be forced to take time off to quarantine following their transport
of UAC to other states/programs if states re-impose quarantine requirements on interstate travelers.
Lastly, programs are reportedly having difficulty recruiting staff for shift work due to the perceived
risk of exposure to COVID-19 in congregate care settings such as nursing homes, hospitals,
detention centers, and shelters.

Executed on November 25, 2020.

_______________________________________
Nicole Cubbage
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

P.J.E.S. A MINOR CHILD, by and through his
father and NEXT FRIEND, Mario Escobar
Francisco, on behalf of himself and others
similarly situated,
Plaintiff,

Civil Docket No. 1:20-cv-02245-EGS-GMH

v.
CHAD WOLF, Acting Secretary of
Department of Homeland Security, et al.,
Defendants.

[PROPOSED] ORDER
Upon consideration of Defendants’ Motion to Reconsider the Court’s Denial of A Stay of
Preliminary Injunction Pending Appeal and all supporting materials, as well as any opposition and
reply thereto, and for good cause shown, it is hereby
ORDERED that Defendants’ Motion to Reconsider the Denial of a Stay of this Court’s
November 18, 2020 Order is GRANTED.
SO ORDERED.

Dated: _____________

___________________________
EMMET G. SULLIVAN
United States District Judge
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NAMES OF PERSONS TO BE SERVED WITH PROPOSED ORDER
Pursuant to LCvR 7(k), the following attorneys are entitled to be notified of the entry of the
foregoing:
Celso Perez
ACLU Immigrants’ Rights Project
125 Broad Street, 18th Floor
New York, NY 10004
(646) 905-8953
Cperez@aclu.org
Arthur B. Spitzer
American Civil Liberties Union of the District of Columbia
915 15th Street, NW 2nd Floor
Washington, DC 20005
Phone: (202) 601-4266
Fax: (202) 457-0805
Artspitzer@gmail.com
Efren Carlos Olivares
Texas Civil Rights Project
1017 West Hackberry Avenue
Alamo, TX 78516
(956) 787-8171 ext. 121
Efren@texascivilrightsproject.org
Jamie L. Crook
Center for Gender and Refugee Studies
200 McAllister Street
San Francisco, CA 94102
Phone: (415) 565-4877
Fax: (415) 581-8824
Crookjamie@uchastings.edu
Adrienne Pon Harrold
American Civil Liberties Union Foundation
Immigrants’ Rights Project
39 Drumm Street
San Francisco, CA 94111
415-490-5695
Aharrold@aclu.org
Daniel Antonio Galindo
ACLU Foundation Immigrants’ Rights Project
125 Broad Street 18th Floor
New York, NY 10004
(646) 905-8907
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Dgalindo@aclu.org
Lee Gelernt
American Civil Liberties Union Foundation
125 Broad Street 18th Floor
New York, NY 10004
Phone: (212) 549-2616
Fax: (212) 549-2654
Lgelernt@aclu.org
Morgan Russell
American Civil Liberties Union Foundation
39 Drumm Street
San Francisco, CA 94111
415-343-0776
Irp_Mr@aclu.org
Stephen Bonggyun Kang
American Civil Liberties Union Foundation
Immigrants’ Rights Project
39 Drumm Street
San Francisco, CA 94111
Phone: (415) 343-0774
Fax: (415) 395-0950
Skang@aclu.org
Cody H. Wofsy
American Civil Liberties Union Foundation
Immigrants’ Rights Project
39 Drumm Street
San Francisco, CA 94111
Phone: (415) 343-0785
Fax: (415) 395-0950
Cwofsy@aclu.org
Karla Vargas
Texas Civil Rights Project
1017 W. Hackberry Avenue
Alamo, TX 78516
(512) 731-2576
Kvargas@texascivilrightsproject.org
Robert Silverman
Oxfam America
226 Causeway Street, Suite 500
Boston, MA 02114
(617) 482-1211
robert.silverman@oxfam.org
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Ming Cheung
American Civil Liberties Union Foundation
125 Broad Street, 18th Floor
New York, NY 10004
(646) 610-9943
MCheung@aclu.org
Scott Michelman
American Civil Liberties Union of the District of Columbia
915 15th Street NW, Second Floor
Washington, DC 20005
(202) 457-0800
smichelman@acludc.org
Jean Lin
U.S. Department of Justice, Civil Division, Federal Programs Branch
1100 L Street, NW Room 11532
Washington, DC 20005
Phone: (202) 514-3716
Fax: (202) 616-8470
Jean.Lin@usdoj.gov
Kevin Snell
U.S. Department of Justice, Civil Division, Federal Programs Branch
1100 L Street, NW
Washington DC 20005
Phone: (202) 305-0924
Fax: (202) 616-8460
Kevin.Snell@usdoj.gov
Tanya D. Senanayake
U.S. Department of Justice, Civil Division, Federal Programs Branch
1100 L Street, NW
Washington, DC 20005
(202) 305-1953
Tanya.Senanayake@usdoj.gov

