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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re

Chapter 11

SHARITY MINISTRIES, INC., 1

Case No. 21-11001 (JTD)
Re: D.I. 225, 223
Hearing Date: October 13, 2021 at 1:00 p.m.
(ET)

Debtor.

Objection Deadline: October 12, 2021 at 12:00
p.m. (ET)

UNITED STATES TRUSTEE’S OBJECTION TO MOTION OF THE DEBTOR FOR
ENTRY OF AN ORDER (I) APPROVING THE DISCLOSURE STATEMENT ON AN
INTERIM BASIS; (II) SCHEDULING A COMBINED HEARING ON FINAL
APPROVAL OF THE DISCLOSURE STATEMENT AND PLAN CONFIRMATION
AND DEADLINES RELATED THERETO; (III) APPROVING THE SOLICITATION,
NOTICE AND TABULATION PROCEDURES AND THE FORMS RELATED
THERETO; AND (IV) GRANTING RELATED RELIEF
Andrew R. Vara, the United States Trustee for Region 3 (the “U.S. Trustee”), through his
undersigned counsel, filed this Objection (“Objection”) to the Motion Of The Debtor For Entry
Of An Order (I) Approving The Disclosure Statement On An Interim Basis; (II) Scheduling A
Combined Hearing On Final Approval Of The Disclosure Statement And Plan Confirmation And
Deadlines Related Thereto; (III) Approving The Solicitation, Notice And Tabulation Procedures
And The Forms Related Thereto; And (IV) Granting Related Relief (“Interim Approval and
Procedures Motion”) at D.I. 225, and states as follows:

The last four digits of the Debtor’s federal tax identification number is 0344. The Debtor’s mailing address is 821
Atlanta Street, Suite 124, Roswell, GA 30075.

1

1

Case 21-11001-JTD

Doc 240

Filed 10/07/21

Page 2 of 23

PRELIMINARY STATEMENT
1.

The U.S. Trustee objects 2 to the Interim Approval and Procedures Motion because:

•

the proposed Voting Procedures as applied to Members force them to vote their claims at
$1.00 per Member per vote when their claims against the Debtor appear to be liquidated,
in circumvention of the requirements of section 1126(c) of the Code;

•

the Debtor has not provided the amounts of administrative claims due and payable, and
there is insufficient disclosure about the projected amounts of claims in the proposed
classes;

•

the proposed Interim Approval and Procedures Order should describe in greater detail the
manner of service the Debtor will use for transmitting the Solicitation Package and related
notices; and

•

the Solicitation Package 3 and Confirmation Hearing Notice contain overly broad and
impermissible exculpation and injunction provisions.
2.

Unless and until these issues are satisfactorily addressed, this Court should not

authorize the Debtor to solicit the Plan.

To be clear, the U.S. Trustee has raised in writing several other issues in connection with the Plan and Interim
Approval and Procedures Motion with the Debtor. The U.S. Trustee is hopeful that his issues with the Interim
Approval and Procedures will be consensually resolved in advance of the Hearing Date. Concerning the issues
raised herein, the Debtor, the Committee, the U.S. Trustee, and several other parties in interest, are in active
negotiations to resolve these issues. The U.S. Trustee intends to work to address these issues consensually in
advance of the hearing. As to all other Plan issues, to the extent not resolved before the Confirmation Objection
Deadline, the U.S. Trustee reserves the right to raise those issues at the confirmation stage.

2

Unless otherwise defined herein, capitalized terms shall have the meaning ascribed to them in the Interim Approval
and Procedures Motion.

3
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JURISDICTION
3.

Under (i) 28 U.S.C. § 1334, (ii) applicable order(s) of the United States District

Court for the District of Delaware issued pursuant to 28 U.S.C. § 157(a), and (iii) 28 U.S.C. §
157(b)(2), this Court has jurisdiction to hear and determine the Motion.
4.

The U.S. Trustee is charged with overseeing the administration of chapter 11 cases

filed in this judicial district, pursuant to 28 U.S.C. § 586. This duty is part of the U.S. Trustee’s
overarching responsibility to enforce the bankruptcy laws as written by Congress and interpreted
by the courts to guard against abuse and over-reaching to assure fairness in the process and
adherence to the provisions of the Bankruptcy Code. See In re United Artists Theatre Co., 315
F.3d 217, 225 (3d Cir. 2003) (“U.S. Trustees are officers of the Department of Justice who protect
the public interest by aiding bankruptcy judges in monitoring certain aspects of bankruptcy
proceedings.”); United States Trustee v. Columbia Gas Sys., Inc. (In re Columbia Gas Sys., Inc.),
33 F.3d 294, 298 (3d Cir. 1994) (“It is precisely because the statute gives the U.S. Trustee duties
to protect the public interest . . . that the Trustee has standing to attempt to prevent circumvention
of that responsibility.”); Morgenstern v. Revco D.S., Inc. (In re Revco D.S., Inc.), 898 F.2d 498,
499 (6th Cir. 1990) (“As Congress has stated, the U.S. trustees are responsible for protecting the
public interest and ensuring that the bankruptcy cases are conducted according to [the] law”).
5.

Under § 307 of title 11 of the United States Code (the “Bankruptcy Code” or

“Code”), the U.S. Trustee has standing to be heard on the issues raised in this Objection.
6.

Pursuant to 28 U.S.C. § 586(a)(3)(B), the U.S. Trustee has the duty to monitor plans

and disclosure statements filed in Chapter 11 cases and to comment on such plans and disclosure
statements.
3
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PROCEDURAL HISTORY AND FACTUAL BACKGROUND
I.

Procedural History
7.

On July 8, 2021 (the “Petition Date”), Sharity Ministries, Inc. (“Sharity,” or

“Debtor”) filed a voluntary chapter 11 petition in this Court. D.I. 1.
8.

On the petition, Sharity elected to proceed under Subchapter V of chapter 11. Id.

9.

On July 22, the U.S. Trustee filed the United States Trustee’s Motion To Remove

The Debtor In Possession Pursuant To 11 U.S.C. § 1185, Or Alternatively, Motion To Authorize
The Subchapter V Trustee To Investigate The Debtor’s Financial Affairs Pursuant To 11 U.S.C. §
1183 at D.I. 68 (“U.S. Trustee’s Motion”). Thereafter, several other parties joined the U.S.
Trustee’s Motion. See D.I. 85, 89, and 93.
10.

After an evidentiary hearing on the U.S. Trustee’s Motion, this Court entered its

order granting the U.S. Trustee’s Motion, in part, and directing the appointment of a committee at
D.I. 144 (“Order”). Pursuant to this Order, the U.S. Trustee appointed a committee under section
1102 of the Code comprised of five Members (“Member Committee”). See D.I. 163, 173.
11.

The Member Committee proposes to retain the following firms to represent it in

this case: (i) Sirianni Youtz Spoonemore Hamburger PLLC; (ii) Mehri and Skalet PLLC; and (iii)
Stevens & Lee, P.C. (together, “Proposed Committee Counsel”). See D.I. 212, 213. Proposed
Committee Counsel concurrently represent the AlieraCare Plaintiffs 4 in non-bankruptcy litigation
related to the Debtor.

As defined in the Proposed Committee Counsel retention papers, the AlieraCare Plaintiffs are Gerald Jackson,
Roslyn Jackson, Dean Mellom, Jon Perrin, Julie Perrin, Corlyn Duncan, Bruce Duncan, George T Kelly, III,
Thomas Boogher, Rebecca Smith, Ellen Larson, Justine Lund, Jaime Beard, Jared Beard, Hanna Albina, and Austin
Willard, in both their individual capacities and their capacities as class representatives in the following civil actions:

4

4

Case 21-11001-JTD

12.

Doc 240

Filed 10/07/21

Page 5 of 23

By a consensual resolution with various interested parties, the Debtor voluntarily

withdrew its Subchapter V election, and this Court approved that resolution at D.I. 229.
Accordingly, as of October 4, 2021, this case is proceeding as a standard chapter 11 case.
II.

The Interim Approval and Procedures Motion
13.

On October 1, 2021, the Debtor filed the Interim Approval and Procedures Motion,

seeking, among other things, interim approval of the disclosures contained in the Combined
Disclosure Statement And Chapter 11 Plan Of Liquidation Of Sharity Ministries Inc. (the “Plan”)
filed at D.I. 223 and approval of the solicitation materials and other notices to be sent to parties in
interest in connection with solicitation of the Plan.
A. The Voting Procedures
14.

Concerning voting on the Plan, the Interim Approval and Procedures Motion

proposes the following
All of the Debtor’s current and former Members shall be accorded one (1) vote
valued at $1.00 in each class in which they are a holder for voting purposes only
with respect to the Plan, and not for purposes of allowance or distribution. For the
avoidance of doubt, any current or former Member that is the holder of a Member
Claim for Post-July 8, 2021 Monthly Payments, an Unpaid Medical Claim, or that
has filed an Other Member Claim shall similarly be accorded one vote valued at
$1.00 in each class in which they are a holder for voting purposes only, regardless
of how many Claims or types of Claims such Member holds.
See Interim Approval and Procedures Motion at ¶ 26(ii); see also Plan at Art. VII (providing that
all holders of Class 3 and Class 4 Claims “shall have a claim temporarily allowed for voting
purposes only at $1”).

(a) Jackson v. The Aliera Companies, Inc., Civil Action No. 2:19-cv-01281-BJR (W.D. Wash.); (b) Duncan v. The
Aliera Companies, Inc., Civil Action No. 2:20-cv-00867-TLN-KJN (E.D. Cal.); (c) Kelly v. The Aliera Companies,
Inc., Civil Action No. 3:20-cv-05038-MDH (W.D. Mo.); (d) Smith v. The Aliera Companies, Inc., Civil Action No.
1:20-cv-02130- RBJ (D. Colo); and (e) Albina v. The Aliera Companies, Inc., Civil Action No. 5:20-cv-00496-JMH
(C.D.
Ky.).

5
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The Debtor proposes to use this one dollar, one vote per Member feature because

“[s]ubstantially all of the potential claims held by the approximately 90,000 Former Members are
unliquidated [and] [i]t is not possible to estimate the value of claims held by the approximately
90,000 past and current Members for purposes of voting.” See Interim Approval and Procedures
Motion at ¶ 27.
16.

At the same time, however, the Plan provides that “Members will be automatically

treated as having submitted a claim for the greater of (i) their previously submitted requests to the
Debtor for payment of medical expenses that have not yet been satisfied, and (ii) all monthly
payments made under the Debtor’s programs. Members need not take any action to have a claim
for the greater of these two amounts. These amounts will be calculated based on the Debtor’s
records and there is no guarantee that such records are accurate. The ballot provided to each
Member contain instructions on how to view the amounts the Debtor believes are owed.

If a

Member disagrees with the amount or wishes to file a claim for any other amounts, the
Member should file a proof of claim before the General Bar Date of January 4, 2022.” See
Plan at Art. I (emphasis in original).
B. Disclosure-Related Deficits
17.

As stated above, the Debtor requests interim approval of the disclosures contained

within the Plan, but there are several key pieces of information missing from the Plan. To begin,
although the Plan proposes to pay all Administrative Claimants in full as it must in order for the
Plan to be confirmed under 1129(a)(9), the Plan does not disclose the total estimated amounts of
administrative claims, including attorneys’ fees. Relatedly, claimants in Class 3 (Member Claims
for Post-July 8 Monthly Payments) are purportedly receiving a full refund of their payments, but
that class is classified as impaired without explanation. See Plan Art. 1 at Question 10.

6
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Additionally, except for Classes 1, 2, and 3, the Plan does not contain any estimate

of the amounts of claims in other Classes. This lack of information is particularly concerning as it
relates to Class 4 (Member Claims and General Unsecured Claims) because the Debtor has already
indicated on the record at the 341 meetings and at the evidentiary hearing on the U.S. Trustee’s
Motion that it believes there are approximately $52 million in claims outstanding in Class 4.
C. Uncertainties Concerning Compliance with Rule 3017(d) and information on Ballots
19.

The Interim Approval and Procedures Motion appears to propose a combination of

mailing and emailing of Solicitation Packages. But, it is unclear to whom the Debtor will send
paper notices, and also unclear when and under what circumstances the Debtor will use email to
transmit these important notices.
20.

Additionally, the Plan indicates that the “ballot provide[d] to each Member contains

instructions on how to view the amounts the Debtor believes are owed.” A review of the proposed
Ballot reveals that those instructions are not very clear. See e.g., Interim Approval and Procedures
Motion at Ex. C (appearing to provide a space for inclusion of estimated amount owed by Debtor
but no instructions on how to view this information).
D. The Injunction and Exculpation Provisions
21.

The Confirmation Hearing Notice, which forms part of the Solicitation Package

creditors will receive, and the Plan each contain provisions concerning exculpation and injunctions
preventing the prosecution and enforcement of claims.
22.

The exculpation provision reads as follows:

For the avoidance of doubt and notwithstanding any other provision of the Plan or
Plan Supplement, the Plan does not contain any releases of any party or of any
Causes of Action, and except for the following paragraph, the Plan does not contain
any exculpation provisions.

7
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Except for liability of an Exculpated Party that arises primarily and directly
from any act or omission that is determined in a Final Order to have
constituted gross negligence or willful misconduct, the Exculpated Parties
shall neither have nor incur any liability to any Entity for any and all claims,
causes of action, and any other debts, obligations, rights, suits, damages,
actions, remedies, and liabilities whatsoever, whether known or unknown,
foreseen or unforeseen, existing during the Exculpation Timeframe arising, in
law, at equity, whether for tort, contract, or otherwise, based in whole or in
part upon any act or omission, transaction, or other occurrence or
circumstances taking place or arising during the Exculpation Timeframe and
related in any way to the Debtor.
This exculpation provision includes those claims and causes of action that the
Debtor would have been legally entitled to assert against the Exculpated
Parties or that any Holder of a Claim or other Entity would have been legally
entitled to assert against the Exculpated Parties for or on behalf of the Debtor
or the bankruptcy estate and further including those claims and causes of
action that are related to the Chapter 11 Case, Liquidating Trust Agreement,
or this Plan, including any act taken or omitted to be taken in connection with,
or related to, formulating, negotiating, preparing, disseminating,
implementing, administering, confirming, or consummating the Plan, the
Liquidating Trust Agreement, or any other contract, instrument, release or
other agreement or document created or entered into in connection with this
Plan or any other post-petition act taken or omitted to be taken in connection
with the Debtor, but only during the Exculpation Timeframe.
See Plan at Art. XIV; see also Interim Approval and Procedures Motion at Ex. 1.
23.

The Plan defines Exculpated Parties as

“Exculpated Parties” means, collectively, (i) the Subchapter V Trustee and any
professionals retained by the Subchapter V Trustee, (ii) the Member Committee in
their official capacity and any professionals retained by the Member Committee,
(iii) the professionals retained by the Debtor under sections 327, 328, 363 or 1103
of the Bankruptcy Code that were approved by the Bankruptcy Court as follows:
(a) Baker & Hostetler LLP as its legal counsel [D.I. 138]; (b) Landis Rath & Cobb
LLP as co-counsel [D.I. 135]; (c) SOLIC Capital Advisors, LLC to provide services
and the following interim officers: Neil Luria as Chief Restructuring Officer, Raoul
Nowitz as Assistant Chief Restructuring Officer, and Kevin Tavakoli as Director
of Finance [D.I. 140]; and (d) BMC Group, Inc. as its claims and noticing agent
and administrative advisor [D.I. 40, 136], and (e) the three independent directors of
the Debtor specifically, 1. Mr. Chris Sizemore, 2. Mr. Joe Handy, and 3. Mr.
Stephen Vault.

8
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See Plan at Art. II, § 39. 5
24.

In turn, the Plan defines the Exculpation Timeframe as “the time period from the

Petition Date through and including the Effective Date.” See id. at Art. II, § 40.
25.

As written, the exculpation provision proposes to exculpate the “Exculpated

Parties” from any liability arising during the Exculpation Timeframe that is “related in any way
to the Debtor.” See Plan at Art. XIV (emphasis added). The Exculpated Parties include Baker
Hostetler, SOLIC Capital, and Proposed Committee Counsel (excluding Stevens & Lee), all of
which have had dealings related to the Debtor—whether as professionals to the Debtor, in litigation
in defense of or against the Debtor—during the Exculpation Timeframe but unrelated to this
chapter 11 case.
26.

Although the Plan is a liquidation plan, and although it purports not to contain any

releases other than the exculpation provision discussed above, the Plan contains the following
injunction provision
From and after the Effective Date, all Persons are permanently enjoined
from commencing or continuing in any manner against the Debtor, the
Member Committee or its members, the Liquidating Trust or the Liquidating
Trustee, or their respective predecessors, successors, and assigns, current and
former shareholders, affiliates, subsidiaries, principals, employees, agents,
officers, directors, managers, consultants, limited partners, trustees,
partners, members, professionals, representatives, advisors, attorneys,
financial advisors, accountants, investment bankers, and consultants, in each
case in their capacity as such, and their assets and properties, as the case
may be, any suit, action or other proceeding, on account of or respecting
any claim, demand, liability, obligation, debt, right, action, interest or remedy
treated pursuant to the Plan or the Confirmation Order.
Except as otherwise expressly provided for in this Combined Plan and
Disclosure Statement or in obligations issued pursuant to this Combined Plan
and Disclosure Statement, from and after the Effective Date, all Persons shall
be precluded from asserting against the Estate, or its representatives, the
Liquidating Trust, the Liquidating Trustee, or their respective successors and
5

This definition is not provided in the Confirmation Hearing Notice.
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assigns, and their assets and properties, any other claims or equity interests
based upon any documents, instruments, or any act or omission, transaction
or other activity of any kind or nature that occurred prior to the Effective
Date.
Except as otherwise specifically provided in the Combined Plan and Disclosure
Statement, all Persons who have held, hold, or may hold Claims against or
Interests in the Debtor and any successors, assigns or representatives of such
Person shall be precluded and permanently enjoined on and after the Effective
Date from (a) commencing or continuing in any manner any Claim, action or
other proceeding of any kind against any of the assets to be distributed under
the Plan, (b) the enforcement, attachment, collection or recovery by any
manner or means of any judgment, award, decree, or order with respect to
any of the assets to be distributed under the Plan, and (c) creating, perfecting
or enforcing any encumbrance of any kind with respect to any of the assets to
be distributed under the Plan. Except as otherwise expressly provided for in
this Combined Plan and Disclosure Statement or with respect to obligations
issued pursuant to this Combined Plan and Disclosure Statement, all Persons
are permanently enjoined, on and after the Effective Date, on account of any
Claim or Interest satisfied and released hereby, from: commencing or
continuing in any manner any action or other proceeding of any kind against
any Debtor, the Liquidating Trust or the Liquidating Trustee, or their
successors and assigns, and their assets and properties; enforcing, attaching,
collecting or recovering by any manner or means any judgment, award, decree
or order against any Debtor, the Liquidating Trust or the Liquidating Trustee,
their successors and assigns, and their assets and properties; creating,
perfecting, or enforcing any encumbrance of any kind against any Debtor, the
Liquidating Trust or the Liquidating Trustee or the property or estate of any
Debtor or the Liquidating Trust; asserting any right of subrogation against
any Debtor, the Liquidating Trust or the Liquidating Trustee or against the
property or Estate of any of the Debtor or the Liquidating Trust, except to the
extent that a permissible right of subrogation is asserted with respect to a
timely filed proof of claim; or commencing or continuing in any manner any
action or other proceeding of any kind in respect of any claim or equity interest
or cause of action released or settled hereunder.
Notwithstanding any provision in this Combined Plan and Disclosure
Statement or the Plan Confirmation Order to the contrary, nothing contained
in this Combined Plan and Disclosure Statement or the Confirmation Order
shall (i) extinguish, impact, or release any right of setoff, recoupment, or
subrogation of any kind (a) held by any creditor or vendor which is asserted
in a timely filed proof of claim or objection to this Combined Plan and
Disclosure Statement, or pursuant to section 503(b)(1)(d) of the Bankruptcy
Code or (b) that is or may be asserted as an affirmative defense or other
10
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defense to a cause of action or claim asserted by a Debtor or the Liquidating
Trust against such creditor or vendor; or (ii) affect the applicability of 26
U.S.C. § 7421(a).
Notwithstanding anything contained in the section, the injunction referenced
herein shall not apply to the Aliera Companies or their predecessors,
successors, and assigns, current and former shareholders, affiliates,
subsidiaries, principals, employees, agents, officers, directors, managers,
consultants, limited partners, trustees, partners, members, professionals,
representatives, advisors, attorneys, financial advisors, accountants,
investment bankers, and consultants, in each case in their capacity as such,
and their assets and properties, as the case may be.
See Plan at Art. XIV; see also Interim Approval and Procedures Motion at Ex. 1.
27.

As written the injunction provision would enjoin claims of any entity against the

Debtor, various third parties, the Liquidating Trust, Liquidating Trustee, and the Member
Committee “on account of or respecting any claim, demand, liability, obligation, debt, right,
action, interest or remedy treated pursuant to the Plan or the Confirmation Order.” See id.
ARGUMENT
I.

The Voting Procedures Circumvent the Requirements of Section 1126(c) of the
Code.
28.

Valuing all the Member Claims at $1.00 per Member per vote effectively nullifies

the requirements of section 1126(c) of the Bankruptcy Code, where the Debtor otherwise has
liquidated amounts at which it can value these claims for voting purposes.
29.

Section 1126(c) of the Bankruptcy Code provides that “[a] class of claims has

accepted the plan if such plan has been accepted by creditors, . . . , that hold at least two-thirds in
amount and more than one-half in number of the allowed claims of such class held by the creditors
. . . that have accepted or rejected such plan.” See 11 U.S.C. § 1126(c).
30.

Here, pursuant to the Plan’s own terms, Member claims will be automatically

allowed in the higher of either (i) the total of unpaid medical claims for the particular Member or
11
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(ii) the aggregate amount of monthly premiums paid by a particular Member without the Member
having to file a proof of claim. Accordingly, these are the “allowed” claims of such class that
should be used to determine whether a class has accepted or rejected the Plan. Although the
Debtor’s books and records might not be entirely accurate, this estimation of a Member’s claim is
more likely to approximate the true value of a Member’s claim than $1.00. It is of no consequence
that this procedure is being imposed for “voting purposes only” and not for distribution purposes
because the procedure’s effect is to give too much weight to low value claims and too little weight
to high value claims.
31.

The Interim Approval and Procedures Motion cites at paragraph 27 purported

authority for the use of this procedure. However, as the same Motion indicates, the cited cases
concern mass torts situations where the claims valued at $1.00 for voting purposes were
unliquidated.

By the Debtor’s own admission, the Members’ claims are liquidated, not

unliquidated. Indeed, the ballots will contain information quantifying each Member’s claim. It may
indeed confuse creditors if the ballot contains a value for their claim but they are prohibited from
voting their claims in that amount.
32.
II.

Therefore, this Court should not approve the Voting Procedures.

The Combined Plan and Disclosure Statement does not Contain Adequate
Information as Required by Section 1125 of the Bankruptcy Code.
33.

Section 1125 of the Bankruptcy Code provides that a disclosure statement must

contain “adequate information” describing a confirmable plan. 11 U.S.C. § 1125; see also In re
Quigley Co., 377 B.R. 110, 115 (Bankr. S.D.N.Y. 2007). The Bankruptcy Code defines “adequate
information” as:
Information of a kind, and in sufficient detail, as far as is reasonably practicable in
light of the nature and history of the debtor and the condition of the debtor’s books
and records, including a discussion of the potential material Federal tax
12
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consequences of the plan to the debtor, any successor to the debtor, and a
hypothetical investor typical of the holders of claims or interests in the case, that
would enable such a hypothetical reasonable investor of the relevant class to
make an informed judgment about the plan . . . .
11 U.S.C. § 1125(a)(1) (emphasis added); see also Momentum Mfg. Corp. v. Employee Creditors
Comm. (In re Momentum Mfg. Corp.), 25 F.3d 1132, 1136 (2d Cir. 1994); Kunica v. St. Jean Fin.,
Inc., 233 B.R. 46, 54 (S.D.N.Y. 1999).
34.

The disclosure statement requirement of section 1125 of the Bankruptcy Code is

“crucial to the effective functioning of the federal bankruptcy system[;] . . . the importance of full
and honest disclosure cannot be overstated.” Ryan Operations G.P. v. Santiam-Midwest Lumber
Co., 81 F.3d 355, 362 (3d Cir. 1996) (citing Oneida Motor Freight, Inc. v. United Jersey Bank (In
re Oneida Motor Freight, Inc.), 848 F.2d 414 (3d Cir. 1988)).
35.

The “adequate information” requirement is designed to help creditors in their

negotiations with Debtors over the plan. See Century Glove, Inc. v. First Am. Bank, 860 F.2d 94
(3d Cir. 1988). Section 1129(a)(2) conditions confirmation upon compliance with applicable Code
provisions. The disclosure requirement of section 1125 is one of those provisions. See 11 U.S.C.
1129(a)(2); In re PWS Holding Corp., 228 F.3d 224, 248 (3d Cir. 2000).
36.

Section 1125 of the Bankruptcy Code is geared towards more disclosure rather than

less. See In re Crowthers McCall Pattern, Inc., 120 B.R. 279, 300 (Bankr. S.D.N.Y. 1990). The
“adequate information” requirement establishes a floor, not a ceiling, for disclosure to voting
creditors. In re Adelphia Commc’ns Corp., 352 B.R. 592, 596 (Bankr. S.D.N.Y. 2006) (citing
Century Glove, Inc. v. First Am. Bank of New York, 860 F.2d 94, at 100 (3d Cir. 1988).
37.

A disclosure statement must inform the average creditor what it is going to get and

when, and what contingencies there are that might intervene. In re Ferretti, 128 B.R. 16, 19 (Bankr.
D.N.H. 1991). Although the adequacy of the disclosure is determined on a case-by-case basis, the
13
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disclosure must “contain simple and clear language delineating the consequences of the proposed
plan on [creditors’] claims and the possible [Bankruptcy Code] alternatives . . . .” In re Copy
Crafters Quickprint, Inc., 92 B.R. 973, 981 (Bankr. N.D.N.Y. 1988).
38.

Here, although the Plan proposes to pay all Administrative Claimants in full—a

confirmation requirement under 1129(a)(9)—the Plan does not disclose the estimated amounts of
administrative claims, including attorneys’ fees. Relatedly, Class 3 (Member Claims for Post-July
8 Monthly Payments) is purportedly receiving a full refund of their payments (as they should
because these claims appear to be administrative in nature), but that class is classified as impaired
without explanation. See Plan Art. 1 at Question 10.
39.

Additionally, except for Classes 1, 2, and 3, the Plan does not contain any estimate

of the amounts of claims in other Classes. This lack of information is particularly concerning as it
relates to Class 4 (Member Claims and General Unsecured Claims) because the Debtor has already
indicated on the record at the 341 meetings and at the evidentiary hearing on the U.S. Trustee’s
Motion that it believes there are approximately $52 million in claims outstanding in Class 4.
40.

Therefore, the Plan is missing key information that would enable a creditor to make

an informed vote on the Plan, and the Debtor should not solicit the Plan until it remedies these
deficits.
III.

The Debtor’s Proposed Solicitation Procedures Require Further Clarification and
Precision.
41.

The Interim Approval and Procedures Motion and the proposed order thereto

contain imprecise and unclear information as to the means the Debtor will employ to send the
Solicitation Package, the Confirmation Hearing Notice, and attendant notices and the information
that will be included in the ballots. See Interim Approval and Procedures Motion at para. 43, 44;
accord Ex. 1 at ¶ 8.
14
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Federal Rule of Bankruptcy Procedure 3017(d) governs here, and states “[u]pon

approval of a disclosure statement,-except to the extent the court orders otherwise with respect to
one or more unimpaired classes of creditors or equity holders-the debtor in possession . . . shall
mail to all creditors and equity holders . . . (1) the plan or court approved summary of the plan; (2)
the disclosure statement approved by the court; (3) notices of time within which acceptances and
rejections of the plan may be filed; and (4) any other information as the court may direct, including
any court opinion approving the disclosure statement or court-approved summary of the opinion.”
Fed. R. Bankr. Proc. 3017(d).
43.

Rule 3017(d) also provides “[i]n addition, notice of the time fixed for filing

objections and the hearing on confirmation shall be mailed to all creditors and equity security in
accordance with Rule 2002(b), and form of ballot . . . shall be mailed to creditors and equity
security holders entitled to vote on the plan.” See id.
44.

Here, the Debtor appears to propose sending relevant notices and packages both

electronically and in traditional paper format. But the Debtor does not definitively explain which
method it will use for what packages and to whom the Debtor will send them. Although this Court’s
order at D.I. 160 authorized email service in certain instances, the Debtor must specify the manner
of sending required notices under Federal Rule of Bankruptcy Procedure 3017(d), so that it is clear
what will be emailed or mailed and to whom. Additionally, the Plan indicates that the “ballot
provided to each Member contain instructions on how to view the amounts the Debtor believes are
owed.” A review of the proposed Ballot reveals that those instructions are confusing. See e.g.,
Interim Approval and Procedures Motion at Ex. C (appearing to provide a space for inclusion of
estimated amount owed by Debtor but no instructions on how to view this information).
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Therefore, the U.S. Trustee requests that the Debtor clarify the issues identified

above before the solicitation process begins.
IV.

The Exculpation and Injunction Provisions are Overly Broad and Improper.
A. Exculpation.
46.

The Debtor’s proposed exculpation provisions are too broad, because they include

any liability “related in any way to the Debtor,” and are not limited to liability for actions by the
Exculpated Parties taken in connection with the chapter 11 case.
47.

The Court in In re Washington Mutual, Inc., 442 B.R. 314, 350-51 (Bankr. D. Del.

2011) held that exculpation is limited to actions taken during a bankruptcy case:
[T]he Third Circuit has held that a creditors' committee, its members, and estate
professionals may be exculpated under a plan for their actions in the bankruptcy
case except for willful misconduct or gross negligence. PWS, 228 F.3d at 246. The
Third Circuit reasoned that such a provision merely stated the standard to which
such estate fiduciaries were held in a chapter 11 case. Id. . . .
The exculpation clause must be limited to the fiduciaries who have served during
the chapter 11 proceeding: . . .
442 B.R. at 350-51 (emphasis added).
48.

Here, although the Exculpation Timeframe is limited to the Petition Date through

the Effective Date, the qualifier “related in any way to the Debtor” still exculpates more actions
than just those taken during and in connection with the bankruptcy case. This is because many of
the Exculpated Parties are professionals that were employed by the Debtor and/or the AlieraCare
Plaintiffs in matters unrelated to the bankruptcy case but nonetheless related to the Debtor during
the Exculpation Timeframe. Exculpation is not intended to shield professionals from any liability
they may have with respect to a debtor, whether or not related to the bankruptcy case. Rather, a
plan exculpation provision should limit protection both in terms of time and in terms of relationship
to the bankruptcy case.
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Therefore, the Debtor should revise and limit the scope of the exculpation provision

before it solicits the Plan.
B. Injunction
50.

The Plan contains an improper injunction provision that amounts to a discharge of

a liquidating Debtor and is contrary to section 1141(d)(3) of the Bankruptcy Code.
51.

Section 1141(d)(3) of the Bankruptcy Code provides:

The confirmation of a plan does not discharge a debtor if—
(A)
the plan provides for the liquidation of all or substantially all of the property of
the estate;
(B)

the debtor does not engage in business after consummation of the plan; and

(C)
the debtor would be denied a discharge under section 727(a) of this title if the
case were a case under chapter 7 of this title.
11 U.S.C. § 1141(d)(3).
52.

The elements of section 1141(d)(3) are present here. First, the Plan is a liquidating

plan that proposes to dispose of the Debtor’s remaining assets. Second, the Plan provides that the
Debtor intends to dissolve as soon as it can after the Effective Date and not engage in any further
business. Third, the Debtor, as a corporate entity, would not be eligible for a discharge if it was a
chapter 7 debtor pursuant to Section 727(a)(1), which provides that the Court shall grant a debtor
a discharge unless the debtor is not an individual. See, e.g., In re Flintkote Co., 486 B.R. 99, 129
n.80 (Bankr. D. Del. 2012)(“Section 1141(d)(3)(C) is always satisfied for corporate debtors, as
they cannot receive discharges in chapter 7.”) Therefore, the Debtor is not entitled to a discharge.
53.

Because the Debtor is not entitled to a discharge, a discharge injunction is not

appropriate. A discharge injunction partially effectuates a discharge. Section 524(a) provides that
a discharge operates as an injunction against the commencement or continuation of an act to
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collect, recover or offset a debt discharged under section 1141 as a personal liability of the debtor,
except to the extent needed to protect estate property being distributed through a plan. However,
the injunction provision of the Plan quoted above accomplishes a discharge of the Debtor and
provides protections beyond the exculpation provided to some non-debtors. See Plan at Art. XIV;
see also Interim Approval and Procedures Motion at Ex. 1. This injunction provision enjoins a
broader set of claims than those specifically exculpated in the Plan.
54.

Therefore, this Court should not approve solicitation of the Plan with this injunction

provision as written.
RESERVATION OF RIGHTS
55.

The U.S. Trustee leaves the Debtor to its burden of proof and reserves any and all

rights, remedies and obligations to, among other things, complement, supplement, augment, alter
or modify this limited objection and reservation of rights, assert any objection, file an appropriate
motion, or conduct any and all discovery as may be deemed necessary or as may be required and
to assert such other grounds as may become apparent upon further factual discovery. The U.S.
Trustee also reserves all rights with respect to plan confirmation issues until the objection deadline
for the same.
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Respectfully submitted,
ANDREW R. VARA
UNITED STATES TRUSTEE, REGIONS 3 AND 9
By: /s/ Rosa Sierra
Rosa Sierra
Trial Attorney
United States Department of Justice
Office of the United States Trustee
J. Caleb Boggs Federal Building
844 King Street, Suite 2207, Lockbox35
Wilmington, Delaware 19801
Phone: (302) 573-6492
Fax: (302) 573-6497
Email: rosa.sierra@usdoj.gov
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