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Certificate of Interested Persons
No. 21-60845
BST Holdings, L.L.C., et al.,
Petitioners,
v.
Occupational Safety and Health Administration, United
States Department of Labor; Martin J. Walsh, Secretary,
U.S. Department of Labor; Douglas Parker, in his Official Capacity as Assistant Secretary of Labor for Occupational Safety and Health,
Respondents.
Under the fourth sentence of Fifth Circuit Rule 28.2.1, Petitioners the States of
Texas, Louisiana, Mississippi, South Carolina, and Utah, as a governmental parties,
need not furnish a certificate of interested persons.
Petitioner Cox Operating, L.L.C. is wholly-owned by MLCJR, LLC, a Texas
limited liability company with its principal place of business in Dallas. No publicly
held corporation holds more than 10% of Cox Operating’s stock.
Petitioners Optimal Field Services, LLC, Beta Engineering, LLC, DIS-TRAN
Packaged Substations, LLC, and DIS-TRAN Steel, LLC are wholly owned by Crest
Operations, LLC, a limited liability company organized under Delaware law with its
principal place of business in Pineville, Louisiana. Crest Operations, LLC, is wholly
owned by Crest Industries, LLC, a Delaware limited liability company with its principal place of business in Pineville, Louisiana. No publicly traded entity owns any of
the stock in these companies or in the parent companies.
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Petitioner HT Staffing, Ltd., d/b/a HT Group states that it does not have any
parent corporation and no publicly held corporation holds more than 10% of its stock.
Petitioner Gulf Coast Restaurant Group Inc states that it does not have any parent corporation and no publicly held corporation holds more than 10% of its stock.
/s/ William F. Cole
William F. Cole
Counsel of Record for
Petitioners
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Pursuant to Rule 18 of the Federal Rules of Appellate Procedure, Petitioners the
States of Texas, Louisiana, Mississippi, South Carolina, and Utah (the “State Petitioners”), and HT Staffing Ltd., dba HT Group, Cox Operating, LLC, DIS-TRAN
Steel LLC, DIS-TRAN Packaged Substations, LLC, Beta Engineering, LLC, Optimal Field Services, LLC, Gulf Coast Restaurant Group, Inc (the “Private Petitioners”) (collectively, “Petitioners”) move for a stay pending review of the “COVID19 Vaccination and Testing; Emergency Temporary Standard,” 86 Fed. Reg.
61402.1

Introduction
This lawsuit concerns the latest attempt by the Biden Administration to leverage
the COVID-19 pandemic into a justification to reconfigure massive sectors of the
American economy. In doing so the Administration has flouted the Constitution, the
limits of its statutory authority, and foundational principles of administrative law.
But the vaccine mandate at issue here is even more remarkable: although the Biden
Administration has expressly recognized that it lacks power to take this action, it has
pressed forward anyway on a self-confessed pretextual basis.
After his election, President Biden vowed that he would not mandate COVID19 vaccination: “No I don’t think it should be mandatory, I wouldn’t demand it be

1

This motion is proper under Federal Rule of Appellate Procedure
18(a)(2)(A)(i) because OSHA issued this rule on an emergency basis pursuant to direct presidential instructions; asking OSHA to stay the ETS pending this Court’s
review would be plainly “impracticable” and futile.
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mandatory.”2 The White House later clarified why: “[T]hat’s not the role of the
federal government.”3 But when the Administration’s “patience [wa]s wearing
thin” with voluntary vaccination, everything changed. Notwithstanding its previous
disavowal of federal power and the widespread availability of vaccines, the Administration publicly announced that OSHA could enact a vaccine mandate as a “workplace safety rule.” Yet behind the scenes the Administration still knew it lacked authority: White House Chief of Staff Ron Klain confirmed as much when he endorsed
a commentator’s view that “OSHA doing this vax mandate as an emergency workplace safety rule is the ultimate work-around for the Federal govt to require vaccinations.”4
Respondents’ “work-around” fails. OSHA is an occupational safety agency with
limited jurisdiction. It is charged with protecting workers from exposure to dangerous workplace substances like asbestos. It is not a public health agency with wideranging authority to address communicable diseases through regulation. Other agencies—notably the Centers for Disease Control and Prevention (“CDC”)—do, but
even they do not purport to have the power to mandate mass vaccination. That is for
good reason: If Congress were to delegate this kind of extraordinary authority to an

2

Steven Nelson, Joe Biden says he won’t mandate getting COVID-19 vaccine, wearing masks, N.Y. Post (Dec. 4, 2020), https://tinyurl.com/46prps23.
3

Press Briefing by Press Secretary Jen Psaki, The White House (July 23, 2021),
https://tinyurl.com/75frsdeb.
4

Callie Patteson, Biden chief apparently admits vaccine mandate ‘ultimate workaround’, N.Y. Post (Sept. 10, 2021), https://tinyurl.com/s6fps5a2.
2
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administrative body, it would be expected to say so very explicitly. But Congress,
which lacks a general police power, has never mandated mass vaccination.
OSHA’s vaccine mandate also fails under fundamental administrative law principles. The stated bases for the rule are pretextual: President Biden wanted to increase vaccinations and ordered OSHA to create a novel “work-around” of federal
law. It did so. Its lengthy preamble is just window-dressing to obscure that fact, and
OSHA has reversed course on its previously stated positions that (1) vaccine mandates are bad policy and less effective than voluntary vaccination, and (2) the agency
lacks authority to issue an Emergency Temporary Standard (“ETS”) regulating entire classes of infectious diseases on an emergency basis. The ETS also fails because
of its arbitrary and capricious treatment of several relevant decisional factors.
Respondents’ unlawful ETS will inflict irreparable fiscal and other harm to Petitioners while they await this Court’s consideration of their Petition for Review.
Conversely, Respondents suffer no harm from maintaining the status quo, which
they admitted mere months ago was the only lawful state of affairs. Accordingly, the
Court should stay the ETS pending adjudication of the Petition for Review and toll
all compliance deadlines in the ETS.5

Background
A. On November 5, 2021, OSHA promulgated an ETS under 29 U.S.C. § 655(c)
mandating that most workplaces vaccinate their entire workforce. COVID-19
5

Petitioners’ motion seeks broader relief than the administrative stay of the ETS
entered by the Court yesterday; it also identifies additional “grave statutory and constitutional issues with the” ETS than those discussed in the pending motions to stay.
3
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Vaccination and Testing; Emergency Temporary Standard, 86 Fed. Reg. 61402
(Nov. 5, 2021). Two months earlier, President Biden stated that a “majority of
Americans are doing the right thing”—i.e., receiving a COVID-19 vaccination—but
that he was “frustrated” with those who were not. Remarks By President Biden on
Fighting the COVID-19 Pandemic (Sept. 9, 2021), https://tinyurl.com/55jkvhcn
(“Biden Remarks”). He opined that the unvaccinated are doing “a lot of damage,”
and that local officials were also “keeping us from turning the corner.” Id. He further
declared that “[w]e cannot allow these actions to stand in the way.” Id. As a result,
President Biden “announc[ed] that the Department of Labor is developing an emergency rule to require all employers with 100 or more employees . . . to ensure their
workforces are fully vaccinated or show a negative test at least once a week.” Id.
The ETS is precisely what President Biden commanded. Its stated purpose is to
“address the grave danger of COVID-19 in the workplace, and to preempt inconsistent state and local requirements relating to these issues.” 86 Fed. Reg. at 61,551.
Its centerpiece requires every employer with more than 100 employees to establish
a “mandatory vaccination policy.” Id. at 61,552. And it directs all employers to provide employees paid time to get vaccinated, and paid time off to “recover from side
effects” of vaccination. Id. at 61,553.
The ETS contains a limited exception for employers who do not wish to implement the mandatory vaccination policy, but that exception comes with steep costs.
Workplaces that do not adopt the mandatory vaccination policy must:
• Require unvaccinated employees to submit to weekly COVID-19 testing at
their own cost with no paid time off, id. at 61,552-53;
4
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• Restrict workplace access for any unvaccinated employee who fails to provide a weekly negative test, id. at 61,553;
• “[M]aintain a record of each test result” for unvaccinated employees, id.;
and
• “[E]nsure” that each unvaccinated employee “wears a face covering,”
that is “replaced when wet, soiled, or damaged,” id.
Failure to comply is punished with steep penalties—up to $70,000 for each instance of non-compliance. 29 U.S.C. § 666.
OSHA’s preamble reflects its expectation that employers will cave to practical
pressures, forgo the testing alternative, and adopt its “mandatory vaccination” approach. See, e.g., 86 Fed. Reg. at 61,528 (“OSHA strongly prefers that employers
implement written mandatory vaccination policies”); id. at 61,532 (“[T]his ETS is
designed to strongly encourage vaccination”). And “[b]ecause employees who
choose to remain unvaccinated will generally be required to pay for their own
COVID-19 testing, this standard creates a financial incentive for those employees to
become fully vaccinated.” Id.
The ETS goes into full effect on January 4, 2022. 86 Fed. Reg. at 61,554. But
because it takes several weeks for an individual to achieve “full vaccination” status,
the “probable practical effect” of the rule will begin to be felt much earlier. See Asbestos Info Ass’n/N. Am. v. OSHA, 727 F.2d 415, 426 (5th Cir. 1984).
B. Petitioners are various States and private businesses who will be harmed by
the ETS in several ways. The State Petitioners are harmed because they have a “sovereign interest in the power to create and enforce a legal code,” Texas v. United
5
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States, 787 F.3d 733, 749 (5th Cir. 2015), and some Petitioner States have adopted
rules banning workplace mandatory vaccination rules. See, e.g., Texas EO GA-40
(Oct. 11, 2021). The ETS expressly “preempt[s] all inconsistent State and local requirements.” See 86 Fed. Reg. at 61,505. The State Petitioners, unlike the federal
government, have police powers and thus a “quasi-sovereign interest in the health
and well-being” of their residents, Alfred L. Snapp & Sons v. Puerto Rico, 458 U.S.
592, 607 (1982), including to protect them from the deleterious financial and moral
dilemmas that will foisted upon them by the ETS. See Exs. 5-11. State Petitioners will
also experience harm to their state fisc as a result of the ETS, including because they
are likely to provide aid to employees who lose their jobs due to the vaccination mandate. See Exs. 1, 4; Cf. Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2566 (2019).
The Private Petitioners experience even more direct, fiscal harm in multiple ways.
See Exs. 5-11.

Argument
Courts consider four factors when determining whether to grant a stay: (1) the
likelihood that the movant will prevail on the merits; (2) the prospect of irreparable
injury to the movant absent a stay; (3) the possibility of harm to other parties if relief
is granted; and (4) the public interest. See Nken v. Holder, 556 U.S. 418, 434 (2009).
Each factor favors a stay here.

6
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I. Petitioners Are Likely to Succeed on the Merits.
A. The ETS exceeds the scope of OSHA’s statutory authority.
OSHA claims that it has the authority to promulgate its sweeping ETS by pointing to 29 U.S.C. § 655(c)(1). But this provision authorizes the Secretary of OSHA to
act only “if he determines that [] employees are exposed to grave danger from exposure to [1] substances or [2] agents determined to be toxic or physically harmful or
from [3] new hazards.” Id. (emphasis added). A communicable disease like COVID19 is none of those things. Even if OSHA had congressional authority to regulate
communicable diseases, the method it has chosen to implement the ETS—mandatory vaccination—far exceeds the scope of its statutory authority. And if there is any
ambiguity about the scope of OSHA’s authority here, the major questions doctrine
requires that ambiguity to be construed against OSHA’s claim to unbounded regulatory authority over vast swaths of the private sector.
1.

OSHA lacks statutory authority to regulate communicable diseases.

OSHA can only use its ETS authority if it identifies an “agent,” “substance,”
or “new hazard.” 29 U.S.C. § 655(c)(1). These are undefined terms, but “context”
reveals that they refer to poisons, carcinogens, and physical hazards such as extreme
noise. See Yates v. United States, 574 U.S. 528, 543-44 (2015) (describing and applying noscitur a sociis canon). The phrases “agent” and “substance” are used in conjunction with the phrase “toxic or physically harmful.” 29 U.S.C. § 655(c)(1).
“Toxic” means “[h]aving the character or producing the effects of a poison; produced by or resulting from a poison; poisonous.” Toxic, Black’s Law Dictionary (11th

7
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ed. 2019); see Yates, 574 U.S. at 537 (looking to dictionary definitions). “Agent” and
“substance” are therefore limited to things that can be poisonous or cause physical
harm in a similar manner. See Yates, 574 U.S. at 537-38.
Indeed, “[t]hroughout the debate” on the statute, these terms “were used together . . . to refer to carcinogens, poisons and the like and . . . to cover hazards such
as extreme noise and vibration.” Int’l Union, United Auto., Aerospace & Agr. Implement Workers of Am., UAW v. OSHA, 938 F.2d 1310, 1315 (D.C. Cir. 1991). The unifying feature is that these items are used in, or byproducts of, industrial processes.
See S. Rep. No. 91-1282 at 2 (1970). Thus, agents, substances, and hazards are typically latent in the workplace, “gradually accumulating,” but potentially “safe” at
certain “exposure levels” or in certain “concentrations” as determined by OSHA.
Int’l Union, 938 F.2d at 1314.
COVID-19 does not fit within the traditional understanding of an “agent or substance determined to be toxic or physical harmful” or another “new hazard.”
29 U.S.C. § 655(c)(1). It is not analogous to a “carcinogen or a poison.” Int’l Union,
938 F.2d at 1314. Nor is it a “harmful physical agent” or hazard occurring in the
workplace, such as extreme sound, temperature, or light. Id. Rather, COVID-19 is a
communicable disease. And when Congress confers power to regulate “communicable disease,” it does so explicitly as it did by empowering the CDC. See 42 U.S.C.
§ 264(a); 42 C.F.R. § 70.2; 21 C.F.R. § 1240.3(b) (FDA regulations defining “communicable disease”).
Consistent with this understanding, OSHA has historically sought to regulate
toxins or physical hazards to employees that are endemic to a particular workplace—
8
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not communicable diseases that are general hazards in the community. See, e.g., Indus.
Union Dep’t, AFL-CIO v. Am. Petroleum Institute, 448 U.S. 607 (1980) (benzene);
Nat’l Grain & Feed Ass’n v. OSHA, 866 F.2d 717 (5th Cir. 1988) (grain dust); Forging
Indus. Ass’n v. Sec’y of Labor, 773 F.2d 1436, (4th Cir. 1985) (noise exposure); Asbestos Info. Ass’n, 727 F.2d at 415 (ambient asbestos fibers); Tex. Indep. Ginners Ass’n v.
Marshall, 630 F.2d 398 (5th Cir. 1980) (cotton dust); Fla. Peach Growers Ass’n v. U.S.
Dep’t of Labor, 489 F.2d 120 (5th Cir. 1974) (organophosphorus pesticides).
But OSHA has never claimed authority to regulate the transmission of communicable diseases. In fact, the Labor Department disclaimed such authority last
year when it told the D.C. Circuit that “[t]he OSH Act does not authorize OSHA to
issue sweeping health standards to address entire classes of known and unknown infectious diseases on an emergency basis without notice and comment.” Dep’t of Labor’s Response to Emergency Pet. for a Writ of Mandamus, In re Am. Fed’n of Labor
& Cong. of Indus. Orgs., No. 20-1158 at 33-34 (D.C. Cir. May 29, 2020) (“DOL Mandamus Pet.”). OSHA also tacitly concedes the novelty of its approach here by observing that “[t]he majority of OSHA’s previous ETSs addressed toxic substances
that had been familiar to the agency for many years prior to the issuance of the ETS.”
86 Fed. Reg. at 61,408. And tellingly, OSHA’s own regulations regarding “toxic and
hazardous substances” include various chemical compounds and elements—such as
benzidine, vinyl chloride, berillyum, and lead—but no communicable diseases. See
generally 29 C.F.R §§ 1910.1000-.1500; cf. 21 C.F.R. § 1240.3(b).
OSHA attempts to defend its newly discovered regulatory authority over communicable diseases in three principal ways. None has merit. First, OSHA latches
9
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onto 29 C.F.R. § 1910.1030—a regulation from the early 1990s through which the
agency purported to regulate exposure to the substance “blood” on the basis that it
could transmit “HIV and Hepatitis B.” 86 Fed. Reg. at 61,406. But that regulation—
unlike this ETS—was promulgated under the express direction of Congress through
a sui generis grant of authority that explicitly identified blood, HIV, and Hepatitis B.
See Departments of Labor, Health & Human Services, & Related Agencies Appropriations Act of 1992, Pub. L. No.102-170, § 100(a), 105 Stat. 1107, 1113 (1991).
Second, OSHA points to 29 C.F.R. § 1910.1020(c)(13), a regulation defining
“toxic substance or harmful physical agents” to include any “biological agent (bacteria, virus, fungus, etc.).” 86 Fed. Reg. at 61,406. But this provision is a definitional
section buried in a rule concerning “[a]ccess to employee exposure and medical records”—not the regulation of communicable diseases. 29 C.F.R. § 1910.1020.
Finally, OSHA says a communicable disease may be a “new hazard” under section 655(c)(1). 86 Fed. Reg. at 61,406. Congress never hinted this phrase was broad
enough to reach communicable disease. Cf. S. Rep. No. 91-1282 at 2 (discussing
“new hazards to the workplace” as including “carcinogenic chemicals, lasers, ultrasonic energy, beryllium metal, epoxy resins, pesticides, among others”). Nor should
it be interpreted that broadly: A separate agency—the CDC—has been tasked with
regulating communicable diseases. 42 U.S.C. § 264(a); 42 C.F.R. § 70.2. And “Congress . . . does not alter the fundamental details of a regulatory scheme in vague terms
or ancillary provisions.” Whitman v. Am. Trucking Assns., Inc., 531 U.S. 457, 468
(2001); see also infra at 12–14. OSHA’s attempt to arrogate to itself powers that are
properly vested—if at all—in the CDC is also inconsistent with its own disclaimer
10
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that OSHA’s “authority to regulate employers is hedged by . . . the regulations and
enforcement policies of other federal agencies.” 86 Fed. Reg. at 61,405.
2. The measures chosen by OSHA to regulate COVID-19 exceed its
statutory authority.
Even if OSHA could regulate the spread of communicable diseases, the
measures it has employed here are unlawful. An ETS under Section 655(c) doubles
as a “proposed rule” for a traditional standard under Section 655(b), and so must be
consistent with the substantive limitations on standards under Section 655(b). Section 655(b)(7), in turns, limits the substantive measures that OSHA may prescribe
when issuing a standard, to: (1) “prescrib[ing] the use of labels or other appropriate
forms of warning”; (2) prescrib[ing] suitable protective equipment and control or
technological procedures . . . for monitoring or measuring employee exposure”; and
(3) “prescrib[ing] the type and frequency of medical examinations or other tests
which shall be made available . . . to employees exposed to such hazards in order to
most effectively determine whether the health of such employees is adversely affected by such exposure.” 29 U.S.C. § 655(b)(7). But none of these provisions confers power on OSHA to require any form of medical treatment, much less to mandate
vaccination.
For these reasons, OSHA lacks authority to impose a nationwide vaccine mandate. Alabama Association of Realtors v. Department of Health & Human Services, 141
S Ct. 2485 (2021), is instructive. There, the Supreme Court held that the CDC could
not issue a nationwide eviction moratorium by relying on vague statutory language
empowering the agency to “make and enforce such regulations . . . necessary to
11
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prevent the introduction, transmission, or spread of communicable diseases.” Id. at
2487 (quoting 42 U.S.C. § 264(a)). The Court held that a different statutory provision “informs the grant of authority by illustrating the kinds of measures that could
be necessary: inspection, fumigation, disinfection, sanitation, pest extermination,
and destruction of contaminated animals and articles.” Id. at 2488. The same is true
here. Though section 655(c) authorizes OSHA to institute an ETS if it determines
that the standard is “necessary to protect employees from” grave danger, the
measures that OSHA is entitled to incorporate in the ETS are circumscribed by section 655(b)(7).6
3. The major questions doctrine requires any ambiguity over the
scope of OSHA’s authority to be construed against the agency.
To the extent there exists any ambiguity over the scope of OSHA’s authority to
regulate communicable diseases, the “major questions” doctrine requires any such
ambiguity to be construed against OSHA.
“The sheer scope of [OSHA’s] claimed authority” would “counsel against”
OSHA’s broad view of its own authority. Ala. Ass’n of Realtors, 141 S. Ct. at 2489.
As the Supreme Court recently explained when staying the CDC’s nationwide eviction moratorium: “[w]e expect Congress to speak clearly when authorizing an

6

The ETS also fails to demonstrate the presence of a “grave danger” as it is
understood in 29 U.S.C. § 655(c)(1)—namely, a harm that is likely to have “incurable, permanent, or fatal consequences to workers,” not simply something that causes
“fleeting effects on their health.” Fla. Peach Growers Ass’n, Inc., 489 F.2d at 132.
The wide availability of vaccines, incidence of natural immunity, and presently-declining number of cases belie this assumption.
12
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agency to exercise powers of ‘vast economic and political significance.’” Id. (quoting
Utility Air Regulatory Grp. v. EPA, 573 U.S. 302, 324 (2014)). “That is exactly the
kind of power that [OSHA] claims here.” Id. OSHA estimates that the “costs associated with” its “vaccine mandate” will be nearly 3 billion dollars. 86 Fed. Reg. at
61,495; cf. Ala. Ass’n of Realtors, 141 S. Ct. at 2489 (treating the amount of Congress’s appropriation as “a reasonable proxy for the moratorium’s economic impact”). And it predicts that the ETS will affect “over 26 million workers,” 86 Fed.
Reg. at 61,424, and reach “two-thirds of the nation’s private sector workforce,” id.
at 61,512; cf. Ala. Ass’n of Realtors, 141 S. Ct. at 2489 (noting that the CDC’s eviction
moratorium would affect “between 6 and 17 million” tenants).
If OSHA can mandate medical treatment for tens of millions of workers, it
“would give [the agency] a breathtaking amount of authority,” and “[i]t is hard to
see what measures this interpretation would place outside [OSHA’s] reach.” Ala.
Ass’n of Realtors, 141 S. Ct. at 2489. OSHA is forthright in staking its claim to boundless authority, remarkably opining that “[o]nce OSHA has established as a threshold
matter that a health standard is necessary” “the Act gives the Secretary almost unlimited discretion to devise means to achieve the congressionally mandated goal of
protecting employee health, subject to the constraints of feasibility.” 86 Fed. Reg. at
61,404-05 (citation omitted). A claim to such “expansive authority . . . is

13
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unprecedented” and requires a far clearer statement of congressional intent than the
“wafer-thin reed” of section 655(c). Ala. Ass’n of Realtors, 141 S. Ct. at 2489.7

B. The ETS violates foundational administrative law principles.
Even if the ETS were within the scope of OSHA’s statutory authority—and it
is not—it nonetheless violates cardinal rules governing administrative agency action,
including unexplained reversals of prior OSHA policies, arbitrary treatment of the
relevant decisional factors, and pretextual justifications. This Court can “‘hold unlawful and set aside agency action[s]’ that are ‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.’” Texas v. Biden, 10 F.4th 538, 552
(5th Cir. 2021) (quoting 5 U.S.C. § 706(2)). It should do so here.
1.

OSHA failed to explain its sharp reversal of previous policies.

It is well-established that when an agency reverses “prior policy,” it must provide a “detailed justification.” FCC v. Fox Television Stations, Inc., 556 U.S. 502, 51516 (2009). That is especially true “when ‘a new policy rests upon factual findings
that contradict those which underlay its prior policy.’” Biden, 10 F.4th at 554. The
ETS transgresses these principles in at least three ways.
First, the only other time OSHA has considered mandatory vaccinations, it
“conclude[d] that a voluntary vaccination . . . program is the best approach to foster
greater employee cooperation and trust in the system.” 56 Fed. Reg. 64,004, 64,155

7

Any conclusion that OSHA was statutorily authorized to issue this sweeping
mandate would raise significant questions of constitutional import, such as the limits
of Congress’s Article I powers under the Commerce Clause and the reach of the
Tenth Amendment.
14
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(Dec. 6, 1991) (emphasis added). And as recently as this past June, OSHA concluded
that “non‐pharmaceutical interventions such as physical distancing, hand hygiene, and
adequate ventilation” were sufficient “to protect employees from COVID–19.” Occupational Exposure to COVID‐19; Emergency Temporary Standard, 86 Fed. Reg.
32,376, 32,434 (June 21, 2021) (emphasis added). Indeed, OSHA previously stated
that even compulsory “medical examinations present[] the possibility of clashes with
legitimate privacy and religious concerns.” Occupational Exposure to Bloodborne
Pathogens, 54 Fed. Reg. 23,042, 23,045 (May 30, 1989). The clash precipitated by a
compelled “invasive procedure” like “vaccination,” id., is more problematic by an
order of magnitude. Yet OSHA has entirely failed to explain in the ETS why it abandoned this long-held policy. That omission alone dooms the ETS. Fox, 566 U.S. at
515-16.
Second, OSHA itself recently explained that “[t]he OSH Act does not authorize
OSHA to issue sweeping health standards to address entire classes of known and
unknown infectious diseases on an emergency basis without notice and comment.”
DOL Mandamus Pet. at 33-34. This position is consistent with OSHA’s historical
practice. Supra at 8-9. The agency’s newfound position that it can regulate the transmission of communicable disease is an inexplicable—or at least a completely unexplained—reversal. Because the ETS fails to mention, let alone provide an analysis to
undergird, its abrupt about-face on the scope of OSHA’s regulatory authority, it fails.
Fox, 566 U.S. at 515-16.
Third, the ETS failed to consider the “reliance interests” of both the States and
employers on these prior policies and longstanding practices. “When an agency
15
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changes course, . . . it must be cognizant that longstanding policies may have engendered serious reliance interests that must be taken into account.” DHS v. Regents of
the Univ. of Cal., 140 S. Ct. 1891, 1913 (2020) (quotations omitted); Biden, 10 F.4th
at 553-54. Rather than account for any reliance interests of employers or States, the
ETS summarily dismisses them as “unjustified.” 86 Fed. Reg. at 61,430. This too is
fatal.
2. OSHA’s consideration of factors and chosen regulatory approach
is arbitrary and capricious.
This Court is also empowered to “set aside any action premised on reasoning
that fails to account for relevant factors or evinces a clear error of judgment.” Biden,
10 F.4th at 552 (quotations omitted). This review “is not toothless” and “after Regents, it has serious bite.” Wages & White Lion Invs., L.L.C. v. FDA, 2021 WL
4955257, at *3 (5th Cir. Oct. 26, 2021). The ETS is arbitrary and capricious because
OSHA considered factors it is not authorized to address, omitted factors that are indisputably an “important aspect of the problem,” and generally failed to offer a reasonable explanation for the regulatory approach it has taken. Motor Vehicle Mfrs.
Ass’n v. State Farm, 463 U.S. 29, 43 (1983).
First, OSHA failed to acknowledge, let alone address in any depth, the lack of
data regarding how vaccination will affect those with natural immunity to COVID19. OSHA suggests that vaccination is superior to natural immunity.8 86 Fed. Reg.

8

But see Meredith Wadman, Having SARS-CoV-2 once confers much greater immunity than a vaccine-but vaccination remains vital, SCIENCE (Aug. 26, 2021),
https://tinyurl.com/4thwekfh (emphasis added).
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at 61,421. Even if that is true, there is no finding by FDA—the principal agency with
regulatory authority over vaccines—regarding how vaccination will work in persons
with natural immunity. In fact, FDA has stated that the “available data” in the clinical trials of available COVID-19 vaccines were “insufficient to determine whether
[previously infected] individuals could benefit from vaccination.”9 Nevertheless,
OSHA seeks to compel persons with natural immunity to submit to the mandatory
vaccination ETS.
Second, OSHA’s policy is internally inconsistent. For example, to strongarm employees into getting vaccinated, it has excused the vaccinated from taking costly tests
even though OSHA has admitted that evidence shows “[v]accination status d[oes]
not appear to affect the estimated viral loads, suggesting that infected individuals
who are vaccinated may be just as likely to transmit the virus.” See, e.g., 86 Fed. Reg.
at 61,418-19. The CDC has likewise concluded that the delta variant of COVID-19
“may be as transmissible [in vaccinated cases] as unvaccinated cases.” Read: Internal
CDC document on breakthrough infections, Wash. Post. (Jul. 30, 2021), https://tinyurl.com/u9x8zmuh. It is classic arbitrary and capricious behavior to treat similarly
situated persons differently. See Indep. Petroleum Ass’n of Am. v. Babbitt, 92 F.3d
1248, 1260 (D.C. Cir. 1996). And at least with respect to the capacity to spread the

9

See, e.g., FDA, Emergency Use Authorization (EUA) for an Unapproved Product
Review Memorandum at 27 (Nov. 20, 2020) (Pfizer-BioNTech),
https://www.fda.gov/media/144416/download; FDA, Emergency Use Authorization
(EUA) for an Unapproved Product Review Memorandum at 55 (Nov. 30, 2020) (materially similar statement for Moderna), https://www.fda.gov/media/144673/download.
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virus, OSHA’s own record demonstrates that the vaccinated and unvaccinated are
similarly situated. Yet OSHA unreasonably punishes the unvaccinated and rewards
the vaccinated.
3. The ETS’s stated purpose is pretextual.
Finally, to the extent that OSHA has explained its actions, those explanations
are pretextual. Administrative agencies must disclose the basis for their actions.
Dep’t of Commerce, 139 S. Ct. at 2573. A pretextual basis for a rule is fatal: “explanation for agency action that is incongruent with what the record reveals about the
agency’s priorities and decisionmaking process” renders agency action invalid. Id.
at 2576. OSHA’s statement of reasons must ultimately “form the actual basis for the
Agency’s action.” Asbestos Info. Ass’n, 727 F.2d at 425.
It does not do so here. Instead, overwhelming evidence shows that OSHA’s justification for its regulatory action—improving workplace safety, 86 Fed. Reg. at
61,429, 61,507—is pretextual, and that the ETS was aimed principally at addressing
President Biden’s frustration that not all Americans wanted to take a vaccine. The
Administration has not been shy about trumpeting its true goal: when President
Biden announced that the OSHA would be developing this ETS, he described how
he was out of “patience” with the unvaccinated. See Biden Remarks supra at 2. Making no mention of occupational safety, he further explained that this “new vaccination requirement” is intended to “increase vaccinations among the unvaccinated.”
See id. And as part of his “COVID-19 Action Plan,” the President explained that he
would “Vaccinat[e] the Unvaccinated” “by using regulatory powers and other actions to substantially increase the number of Americans covered by vaccination
18
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requirements.” The White House, Path Out of the Pandemic: President Biden’s Covid19 Action Plan, https://tinyurl.com/3vkw58x2. His Chief of Staff also endorsed the
notion that the ETS is a “work-around” of the legal limitations that prevented the
Administration from mandating universal vaccination. See supra at 2.
Thus, the “workplace safety” rationale is merely a pretextual cover for President Biden’s true goal of deploying the federal government to increase the vaccination rate amongst the broader public. Because the true impetus for OSHA’s rule is
absent from the ETS, the ETS is invalid. See Dep’t of Commerce, 139 S. Ct. at 2583
(Thomas, Gorsuch, & Kavanaugh, JJ. concurring in part) (agency action taken at
President’s urging, without explanation of that basis, is likely pretextual and invalid).

II. The Remaining Stay Factors Favor Petitioners.
Petitioners will be irreparably injured absent a stay. See Nken, 556 U.S. at 434.
Absent a stay, Private Petitioners will be forced to choose between terminating valued workers’ employment and implementing burdensome policies for managing
workers unwilling to receive a vaccine. Exs. 5-11. Their only other alternative is onerous federal fines and penalties that will drive them out of business, which is no
option at all. This will doubtless cause at least some employees to lose their jobs for
failure to comply with the ETS’s mandates. Exs. 1-11. And such workers will likely
seek unemployment compensation, Medicaid, or other government aid, putting an
extra financial burden on the State Petitioners. Exs. 1,4. Regardless of whether such
aid is provided, just “evaluating each application will impose costs” on the States.
Biden, 10 F.4th at 548.
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OSHA will not be injured by a stay. See Nken, 556 U.S. at 434. The Administration’s position just three months ago was that vaccination requirements should be
imposed, if at all, by “private-sector entities” or “local communities” and “not the
role of the federal government.” Supra at 1-2. In the light of this concession, OSHA
cannot credibly claim that it will be harmed by a stay.
The public interest also favors a stay. See Nken, 556 U.S. at 434. “When, as here,
a State seeks a stay pending appeal, “its interest and harm merge with that of the
public.” Veasey v. Abbott, 870 F.3d 387, 391 (5th Cir. 2017) (per curiam)). The costs
of compliance will be widespread. The ETS applies to approximately two-thirds of
America’s workforce. 86 Fed. Reg. at 61,403. Compliance costs will ultimately be
borne by consumers, raising the cost of living everywhere, and driving workers out
of the workforce will result in further economic harms. And if economic harm were
not enough, requiring citizens to undergo medical procedures on pain of losing their
livelihoods is undoubtedly contrary to the public interest.

20
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Conclusion
The Court should stay the ETS pending adjudication of the Petition for Review
and toll all compliance deadlines in the ETS.
Respectfully submitted.
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STATE OF TEXAS,

et al.,

Petitionerc,
V.

DOUGLAS

L. PARKER, in his official

No.

capacity as Assistant Secretary of
Labor for Occupational Safety and
Health; et al.,

Reipondents.
DECLARATION OF MICHELLE DIONNE-VAHALIK
1.

My name is Michelle Dionne-Vahalik. I am over 18 and competent to

make this declaration. The facts in this Declaration are based on my personal
knowledge, and I would testify to these facts in open court if called upon to do
so.
2.

I have served as Associate Commissioner of Long-term Care Regulation

for the Texas Health and Human Services Commission since March 2020.
3.

My responsibilities in that position include oversight of all operations

within the Long-term Care Regulation Department. This includes the oversight
of survey and investigation activities to determine minimal compliance for
approximately 12,000 providers who deliver long term care services and
supports.

4.

In the Long-term Care Regulation Department, we oversee and enforce

regulatory

compliance

of Nursing Facilities,

Assisted

Living Facilities,

Document: 00516084105

Page: 41

Date Filed: 11/07/2021

Intermediate Care Facilities for those with Intellectual Disabilities, Home Health
Agencies, Hospice Agencies, Day Activity Health Services, and Prescribed
Pediatric Extended Care Centers. Pursuant to state and federal regulations, each
long-term care facility is required to meet established minimum standards to
ensure the health and safety of the individuals receiving services. Further, each
facility is required to provide sufficient staff, at all times, to guarantee these
standards are being met.
5.

Based upon my experience and conversations with providers at these

various facilities, hiring and retaining competent and qualified staff is difficult in
the best of times. The public health emergency caused by the COVID-19
pandemic exacerbated these staffing issues and worsened the staffing shortage.
6.

I

am aware of the Emergency Temporary Standard

(“ETS”)

promulgated by OSHA on November 5, 2021. Generally, I understand the ETS
to require employers under OSHA’s authority with at least 100 or more

Case: 21-60845

employees to develop, implement and enforce a mandatory COVID-19
vaccination policy or, in lieu thereof, a requirement that non-vaccinated
employees undergo weekly COVID-19 testing and wear a face covering at the
workplace.
7.

Staff at regulated facilities that are subject to the ETS will be impacted

by the federal requirements. Decreased staffing at these facilities increases the
likelihood that the provider will be unable to satisfy minimum standards and
2

comply with all applicable regulations. Moreover, failing to meet minimum
standards and applicable regulations increases the likelihood of harm to the

difficult situation.
I declare under the penalty of perjury that the foregoing is true and correct.
Executed on November 5, 2021.
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individuals served and will result in enforcement actions, exacerbating an already

3
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Michael
Ghasemi

Date Filed: 11/07/2021

Digitally signed by
Michael Ghasemi
Date: 2021.11.06
13:21:05 -05'00'
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DECLARATION OF MATT PURSER

1. My name is Matt Purser. I am over the age of 18 and am competent to make this declaration.
The facts set forth in this declaration are based on my personal knowledge.
2. I am the Chief Operating Officer of Optimal Field Services, LLC, which currently employs
over 250 employees. Our company performs maintenance and capital construction services
for industrial plants, mainly in the refinery and petrochemical industry. Our services are
critical to the economy of the country. We have office facilities in Louisiana and Texas
and perform maintenance and construction services in Louisiana, Texas, Alabama and
Oklahoma.
3. Because of our employee totals, we are subject to the new OSHA emergency vaccine
mandate, which requires employees to receive a coronavirus vaccine or get tested
frequently, with noncompliance resulting in major fines.
4. The new OSHA vaccine mandate causes irreparable and imminent harm to Optimal Field
Services, LLC. We are already facing severe labor shortages and are struggling to find
enough workers to keep up with our customers’ needs.
5. Many of our employees are welders, boilermakers and fitters with specialized training in
industrial plant maintenance and construction - knowledge that obviously cannot be learned
or replaced quickly. For all these reasons, our company faces a limited pool of potential
hires to fill any vacancies, and new hires cannot become immediately operational.
6. Based on my own personal knowledge, I estimate that approximately 15-30% of our
employees would quit their jobs rather than be forced to get a vaccine or undergo weekly
testing. This vaccine mandate gives many of the employees an incentive to move to
companies not covered by the OSHA mandate. Others will quit and simply be left jobless.
Many of our employees have been with us for a while and are like family.
7. We currently have over 5 positions open that we have been unable to fill even before the
mandate.
8. Losing more workers will make it increasingly difficult to maintain existing contractual
obligations and may result in failure to timely deliver critical services to the nation’s
industrial sector.
9. Our main office facility located in Geismar, Louisiana has been a crucial contributor to the
local economy. In the last year employee payroll at the Geismar facility exceeded $27
Million.
10. If we are forced to limit operations due to worker shortages, the community will suffer
tremendously. Even those workers who are vaccinated will suffer if operations are choked
down due to worker shortages. And the impact to those employees forced to quit their jobs
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DECLARATION OF BRAD FONTENOT

1. My name is Brad Fontenot. I am over the age of 18 and am competent to make this
declaration. The facts set forth in this declaration are based on my personal knowledge.
2. I am the President of Beta Engineering, LLC, which employs over 100 employees. Our
company designs and builds electrical substations and transmission lines that are a critical
part of the power grid in the country. We have office facilities in Louisiana and Ohio.
3. Because of our employee totals, we are subject to the new OSHA emergency vaccine
mandate, which requires employees to receive a coronavirus vaccine or get tested
frequently, with noncompliance resulting in major fines.
4. The new OSHA vaccine mandate causes irreparable and imminent harm to Beta
Engineering, LLC. We are already facing severe labor shortages and are struggling to find
enough workers to keep up with our customers’ needs.
5. Many of our employees are engineers with specialized training in substation design and
construction - knowledge that obviously cannot be learned or replaced quickly. For all
these reasons, our company faces a limited pool of potential hires to fill any vacancies, and
new hires cannot become immediately operational.
6. Based on my own personal knowledge, I estimate that approximately 30% of our
employees would quit their jobs rather than be forced to get a vaccine or undergo weekly
testing. This vaccine mandate gives many of the employees an incentive to move to
companies not covered by the OSHA mandate. Others will quit and simply be left jobless.
Many of our employees have been with us for decades and are like family.
7. We currently have over 15 positions open that we have been unable to fill even before the
mandate.
8. Losing more workers will make it increasingly difficult to maintain existing contractual
obligations and may result in failure to timely deliver critical components of the nation’s
energy grid.
9. Our main office facility located in Pineville, Louisiana has been a crucial contributor to the
local economy for over 40 years. In the last year employee payroll at the Pineville facility
exceeded $12 Million.
10. If we are forced to limit operations due to worker shortages, the community will suffer
tremendously. Even those workers who are vaccinated will suffer if operations are choked
down due to worker shortages. And the impact to those employees forced to quit their jobs
rather than be forced to submit to injection will be devastating if they are unable to find
employment elsewhere.
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DECLARATION OF DENNIS WIMMERT

1. My name is Dennis Wimmert. I am over the age of 18 and am competent to make this
declaration. The facts set forth in this declaration are based on my personal knowledge.
2. I am the Chief Operating Officer of DIS-TRAN Steel, LLC, which employs over 350
employees. Our company fabricates steel structures for use in electrical substations, steel
power poles and other structures vital to the electrical distribution grid. We have fabrication
and office facilities in Louisiana, Ohio, and Chicago.
3. Because of our employee totals, we are subject to the new OSHA emergency vaccine
mandate, which requires employees to receive a coronavirus vaccine or get tested
frequently, with noncompliance resulting in major fines.
4. The new OSHA vaccine mandate causes irreparable and imminent harm to DIS-TRAN
Steel, LLC. We are already facing severe labor shortages and are struggling to find enough
workers to keep up with our customers’ needs.
5. Many of our employees must have specialized training and knowledge about industry
safety, machinery, and fabrication processes - knowledge that cannot be learned quickly.
For all these reasons, our companies face a limited pool of potential hires to fill any
vacancies, and new hires cannot become immediately operational.
6. Based on my own personal knowledge, I estimate that approximately 15-30% of our
employees would refuse to comply with the mandate. If forced to comply, some of them
would find jobs with smaller companies not covered (yet) by a federal vaccine mandate,
but others would be left jobless. Many of our employees have been with us for decades and
are like family. They are not job hoppers who know how to move from one job to the next.
7. We currently have over 39 positions open that we have been unable to fill even before the
mandate.
8. Losing more workers will make it increasingly difficult to maintain existing contractual
obligations and may result in failure to timely delivery critical components of the nation’s
energy grid.
9. Our main facilities are located in Tioga, Louisiana and have been a crucial contributor to
the local economy for over 50 Years. In the last year employee payroll at the Tioga facility
exceeded $23,000,000.00.
10. If we are forced to limit operations due to worker shortages, the community will suffer
tremendously. Even those workers who are vaccinated will suffer if operations are choked
down due to worker shortages. And the impact to those employees forced to quit their jobs
rather than be forced to submit to injection will be devastating if they are unable to find
employment elsewhere.
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DECLARATION OF DENNIS WIMMERT

1. My name is Dennis Wimmert. I am over the age of 18 and am competent to make this
declaration. The facts set forth in this declaration are based on my personal knowledge.
2. I am the Chief Operating Officer of DIS-TRAN Packaged Substations, LLC, which
employs over 125 employees. Our company designs, manufactures and packages electrical
substations that are a critical part of the power grid in the country. We have office facilities
in Pineville, Louisiana.
3. Because of our employee totals, we are subject to the new OSHA emergency vaccine
mandate, which requires employees to receive a coronavirus vaccine or get tested
frequently, with noncompliance resulting in major fines.
4. The new OSHA vaccine mandate causes irreparable and imminent harm to DIS-TRAN
Packaged Substations, LLC. We are already facing severe labor shortages and are
struggling to find enough workers to keep up with our customers’ needs.
5. Many of our employees have specialized training in substation design, engineering,
welding and materials acquisition - knowledge that obviously cannot be learned or replaced
quickly. Our companies face a limited pool of potential hires to fill any vacancies, and new
hires cannot become immediately operational.
6. Based on my own personal knowledge, I estimate that approximately 15-30% of our
employees would quit their jobs rather than be forced to get a vaccine or undergo weekly
testing. This vaccine mandate gives many of the employees an incentive to move to
companies not covered by the OSHA mandate. Others will quit and simply be left jobless.
Many of our employees have been with us for decades and are like family.
7. We currently have over 15 positions open that we have been unable to fill even before the
mandate.
8. Losing more workers will make it increasingly difficult to maintain existing contractual
obligations and may result in failure to timely delivery critical components of the nation’s
energy grid.
9. Our main facilities are located in Alexandria/Pineville, Louisiana and have been a crucial
contributor to the local economy for over 50 Years. In the last year employee payroll at the
Pineville facility exceeded $8 Million.
10. If we are forced to limit operations due to worker shortages, the community will suffer
tremendously. Even those workers who are vaccinated will suffer if operations are choked
down due to worker shortages. And the impact to those employees forced to quit their jobs
rather than be forced to submit to injection will be devastating if they are unable to find
employment elsewhere.
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