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CORPORATE DISCLOSURE STATEMENT
Pursuant to the Federal Rule of Appellate Procedure 26.1 and Sixth Circuit
Rule 26.1, Petitioners Job Creators Network, Independent Bakers Association,
Lawrence Transportation Company, Guy Chemical Company LLC, The Rabine
Group of Companies, Pan-O-Gold Baking Company, and Waterblasting, LLC, state
that they do not have a parent corporation, and no publicly held corporation owns 10
percent or more of their stock.

ii

(2 of 48)

Case: 21-7000

Document: 98-1

Filed: 11/23/2021

Page: 3

TABLE OF CONTENTS
CORPORATE DISCLOSURE STATEMENT ........................................................ ii
INTRODUCTION ..................................................................................................... 1
ARGUMENT ............................................................................................................. 3
I. Maintaining The Fifth Circuit’s Stay Is Necessary And Appropriate ............. 3
II. Petitioners Are Likely To Succeed On The Merits ........................................ 9
III. The Equities And Public Interest Strongly Favor A Stay ............................ 16
IV. The Court Should Reject Respondents’ Attempts To Narrow The
Stay ............................................................................................................... 18
CONCLUSION ........................................................................................................ 20
CERTIFICATE OF COMPLIANCE ....................................................................... 22
CERTIFICATE OF SERVICE ................................................................................ 23

iii

(3 of 48)

Case: 21-7000

Document: 98-1

Filed: 11/23/2021

Page: 4

INTRODUCTION
Respondents ask this Court to dissolve the Fifth Circuit’s stay of OSHA’s
Vaccine Mandate. See Respondents’ Emergency Motion to Dissolve Stay (“Mot. to
Dissolve”). This Court should decline that request. If anything, it should broaden the
stay to make clear that it applies to Respondents’ “officers, agents, servants,
employees, and attorneys; and … other persons who are in active concert or
participation,” Fed. R. Civ. P. 65(d)(2), because the White House insists on strongarming compliance with the Mandate despite it being stayed by the Fifth Circuit.
The Fifth Circuit identified half a dozen fatal flaws in the Vaccine Mandate,
ranging from a lack of statutory authority under the major-questions doctrine, to a
lack of power under the Commerce Clause to compel vaccination, to the pretextual
and contrived nature of the Vaccine Mandate itself. See BST Holdings, LLC v.
OSHA, 17 F.4th 604, 2021 WL 5279381 (5th Cir. Nov. 12, 2021).
Any one of those flaws provides a sufficient basis to maintain the Fifth
Circuit’s stay. The statutory-power question in particular is an easy call because the
Supreme Court has already resolved whether OSHA has the wide-ranging authority
under 29 U.S.C. § 655 to regulate nearly every workplace—really, the economy
writ-large—under the guise of “workplace safety.”
Over 40 years ago, the Supreme Court held: “In the absence of a clear mandate
in the [OSH] Act, it is unreasonable to assume that Congress intended to give the
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Secretary [of Labor] the unprecedented power over American industry that would
result from the Government’s view” of § 655. Industrial Union Dep’t, AFL-CIO v.
Am. Petroleum Inst., 448 U.S. 607, 645 (1980) (plurality) (“API”).
The Supreme Court even warned OSHA against abusing ETSs just like the
Vaccine Mandate: “Congress repeatedly expressed its concern about allowing the
Secretary to have too much power over American industry,” and thus Congress
“narrowly circumscribed the Secretary’s power to issue temporary emergency
standards.” Id. at 651 (emphasis added).
Lead Eighth Circuit Petitioner Job Creators Network made this same
argument in the Eighth Circuit stay briefing, but the government offered no
response—not a single word—to the API precedent quoted above. See Job Creators
Network v. U.S. Dep’t of Labor, No. 21-3491 (8th Cir.). And even now, in a nearly
60-page brief, Respondents still fail to acknowledge those key provisions from API,
which alone provide more than a sufficient basis to maintain the Fifth Circuit’s stay
(and, ultimately, to hold that the Vaccine Mandate should be permanently enjoined).
Respondents also ask the Court, as a matter of equitable grace, to narrow the
stay. But the government has courted contempt by repeatedly insisting that it still
expects private companies to comply with the Vaccine Mandate, including its
ultimate January 4 deadline, despite the fact that the Fifth Circuit stayed the Mandate
almost the moment it was issued. The goal is clear: an in terrorem campaign
2
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designed to confuse the general public and convince them that they must comply
with a Mandate that is not actually in effect. Such cynical action is unbecoming of
the federal government—and certainly is not entitled to equitable charity.
The government’s insistence on strong-arming companies into compliance is
also proof of the urgent need for a stay. If anything, the stay should be broadened to
make clear that the government cannot strong-arm compliance. OSHA expressly
recognized that companies must take actions in advance of the compliance deadline,
and those companies therefore face an imminent and urgent decision: comply now,
or risk being caught out. The government seeks to have it both ways, arguing that
companies must start complying now—but that there is no imminent injury.
The Court should reject Respondents’ motion to dissolve the Fifth Circuit’s
stay.1
ARGUMENT
I.

Maintaining The Fifth Circuit’s Stay Is Necessary And Appropriate.
Respondents claim that Petitioners “face little prospect of harm before the

[Vaccine Mandate] takes full effect in January 2022.” Mot. to Dissolve 42-43. But,
absent a stay, companies will immediately have to start the groundwork for
complying, such that they are in full compliance before the first deadline hits in early

Respondents claim Petitioners should have requested an “injunction,” not a “stay,”
see Mot. to Dissolve 9 n.2, but the relevant statute uses the word “stay.” 28 U.S.C.
§ 2112(a)(4).
1
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December. The Mandate expressly recognizes this fact: to “reduce burdens on both
employers and employees when the compliance dates for the additional requirements
for employees who are not fully vaccinated arrive,” OSHA “strongly encourages
employers to implement the required measures to support employee vaccination as
soon as practicable” after issuance of the Mandate. COVID-19 Vaccination and
Testing Emergency Temporary Standard, 86 Fed. Reg. 61402, 61549-50 (Nov. 5,
2021) (emphasis added).
Elsewhere, the Mandate says it is “critical[ly] importan[t]” to “implement[]
the requirements in this ETS, including the recordkeeping and reporting provisions,
as soon as possible,” id. at 61505, and “it is essential that remediation efforts at a
workplace be undertaken immediately,” id. at 61545.
Respondents’ newfound belief in delay is completely unworthy of credence,
especially when (as discussed below) the government is telling businesses to comply
right now anyway.
These compliance costs are not “speculative,” as Respondents claim. Mot. to
Dissolve 43. OSHA itself estimated there will be $2.98 billion in compliance costs
over six months. 86 Fed. Reg. at 61493. Even if that amount were evenly spread over
the six-month life of the ETS, it would mean $16.5 million every single day. But the
costs are not evenly spread. They are overwhelmingly frontloaded (and thus
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imminent) because companies will have to create all these programs and deal with
lost time for any employees who get vaccinated before the deadlines hit.
As the Fifth Circuit found, employees are facing imminent, irreparable harm
because the Vaccine Mandate forces “reluctant individual recipients … to a choice
between their job(s) and their jab(s)”; and companies are facing imminent,
irreparable harm in the form of “business and financial effects of a lost or suspended
employee, compliance and monitoring costs associated with the Mandate, the
diversion of resources necessitated by the Mandate, or by OSHA’s plan to impose
stiff financial penalties on companies that refuse to punish or test unwilling
employees.” BST Holdings, 2021 WL 5279381, at *8.
Those findings are amply supported by the record in this case. Petitioners
submitted detailed affidavits to the Eighth Circuit (attached to this brief for
convenience) demonstrating that they are already facing intense labor shortages, and
they often require many employees with specialized licenses or training, leading to
an extremely small pool of potential hires, plus on-boarding processes that prevent
new hires from quickly ramping up (some of those requirements are imposed,
ironically, by OSHA itself). McKee Affidavit (Ex. C), ¶ 7; Lawrence Affidavit (Ex.
D) ¶ 4; Berkebile Affidavit (Ex. E) ¶ 6; Rabine Affidavit (Ex. F), ¶¶ 4-5. But sizable
portions of their workforce—sometimes a majority—have indicated that they will
not comply with the Mandate, and to maximize the odds of finding a job at a
5
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company not covered by the Mandate, there is a strong incentive for them to leave
soon, regardless of when OSHA will actually start enforcing the Mandate, and
changing jobs is especially easy given the strong employment market. Berkebile
Affidavit (Ex. E) ¶ 7; Lawrence Affidavit (Ex. D) ¶ 5.
Because of the difficulty in finding replacement workers, these companies
will be drastically short in workers, meaning cascading lost business with no hope
of recovery. These delayed and canceled shipments and services will sour customer
relationships, leading to lost business and reputational harm. Pyle Affidavit (Ex. B)
¶ 7; Lawrence Affidavit (Ex. D) ¶¶ 7-8; Berkebile Affidavit (Ex. E) ¶ 8; Rabine
Affidavit (Ex. F), ¶ 8. To stay afloat, companies will have to make drastic
employment cuts, including of vaccinated workers. See, e.g., Lawrence Affidavit
(Ex. D) ¶ 7.
The Mandate’s onerous logistical requirements for testing will likewise cause
irreparable harm by effectively “forc[ing] [workers] either to get vaccinated, or
quit.” Id., ¶ 10. Companies often lack the manpower to carry it out—meaning
workers must leave the premises to get tested, causing additional lost productivity.
Berkebile Affidavit (Ex. E) ¶ 10. The testing regime is undoubtedly designed to be
so burdensome that it presents no real option for the vast majority of companies.

6
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For the individual Petitioner Terri Mitchell, a compelled vaccination
represents an irreparable harm because it cannot be undone, and involuntary nasal
or throat testing—by edict of the President—is a breach of personal autonomy.
As Justice Scalia said: “I doubt that the proud men who wrote the charter of
our liberties would have been so eager to open their mouths for royal inspection.”
Maryland v. King, 569 U.S. 435, 482 (2013) (Scalia, J., dissenting).
But, incredibly, OSHA never even bothered to calculate the irreparable
damage that will occur from employees leaving businesses because of the impending
Mandate deadlines, and the resulting cascading destruction of an already-stressed
supply chain. Those figures would dwarf the $3 billion in compliance costs.
Respondents claim only a small percentage of employees in the past actually
quit rather than be vaccinated. Mot. to Dissolve 43. But those people were the early
adopters. At this point, if someone has not gotten vaccinated, he is unlikely to be
persuadable—and he means it when he says he will switch jobs rather than comply.
Indeed, the entire premise of the Mandate is that the remaining unvaccinated
people cannot be persuaded by the measures used in the past: “OSHA has found that
neither reliance on voluntary action by employers nor OSHA non-mandatory
guidance is an adequate substitute for specific, mandatory workplace standards at
the federal level.” 86 Fed. Reg. at 61445.

7
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Respondents blink reality and directly contradict the Mandate itself by
claiming the remaining unvaccinated workers are just like those who already chose
to get vaccinated.
Nor can the government claim that companies have not yet started incurring
costs, perhaps because company owners saw that the Fifth Circuit has maintained a
stay since November 6, 2021. The White House has repeatedly told businesses to
move forward despite the Fifth Circuit’s rulings, as conveyed by prominent press
reports:
• Morgan Chalfant, White House: Move Forward with Mandate Despite
Court

Freeze,

THE

HILL,

Nov.

8,

2021,

https://thehill.com/homenews/administration/580586-whits-housemove-forward-with-mandate-despite-court-freeze.
• Morgan Chalfant, White House Tells Businesses to Move Forward with
Vaccine

Mandate,

THE

HILL,

Nov.

18,

2021,

https://thehill.com/homenews/administration/582232-white-housetells-businesses-to-move-forward-with-vaccine-mandate.
Far from consisting of the usual puffery about their belief in ultimately
prevailing, these White House statements have stepped perilously close to the line
of encouraging contempt of the Fifth Circuit’s order. On November 18, White House
Press Secretary Jen Psaki stated during a press conference that the government still
8
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expects businesses to take action in advance of the now-stayed Mandate’s January 4
deadline and that the government still views that deadline as the key date for
compliance. See Press Briefing by Press Secretary Jen Psaki, WHITE HOUSE, Nov.
18,

2021,

https://www.whitehouse.gov/briefing-room/press-

briefings/2021/11/18/press-briefing-by-press-secretary-jen-psaki-november-182021/ (agreeing that the White House is “still working off of that January 4th
compliance deadline” and “still heading towards the same timeline,” and therefore
businesses are “urg[ed]” “to move forward with the President’s vaccine and weekly
testing rule”).
The government seeks to have it both ways: they tell this Court that there are
no immediate costs, then they tell the public to start complying now if they know
what is good for them.
An immediate stay is both necessary and appropriate, given the imminent and
irreparable harms imposed by the Vaccine Mandate. The Fifth Circuit correctly
recognized this. This Court should reject Respondents’ motion to dissolve.
II.

Petitioners Are Likely To Succeed On The Merits.
1. Major Questions Doctrine. The Fifth Circuit correctly concluded that

OSHA lacked authority to issue the Mandate because (inter alia) there was no clear
congressional statement giving OSHA the incredible power to mandate vaccines for
nearly the entire workforce, thereby forcing tremendous changes on a wide swath of
9
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the economy, with an especially weak nexus to the workplace itself. BST Holdings,
2021 WL 5279381, at *8; id. at *9 (Duncan, J., concurring).
The Fifth Circuit’s ruling is well supported by Supreme Court precedent on
the major-questions doctrine, which requires a clear statement of congressional
intent for agency actions that would have vast economic or political consequences.
See, e.g., Util. Air Regul. Grp. v. E.P.A., 573 U.S. 302, 324 (2014) (“We expect
Congress to speak clearly if it wishes to assign to an agency decisions of vast
economic and political significance.”).
But Respondents’ Motion to Dissolve doubles down, acknowledging that the
Mandate causes vast economic and political consequences, but claiming that the
major-questions doctrine does not apply at all because the text of 29 U.S.C. § 655(c)
“unambiguously” authorizes such seismic agency actions. Mot. to Dissolve 20. It is
quite a stretch to claim that Congress unambiguously gave OSHA the power to
impose requirements of incalculable economic and political consequences:
• Imposing vaccine-or-testing requirements for 84 million Americans.
See 86 Fed. Reg. at 61471.
• Requiring forcible vaccination or testing of over 31 million of those
Americans. Id.
• Imposing these requirements on every single industry in the country,
amounting to over 264,000 businesses. Id. at 61475.
10
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• Imposing direct compliance costs of nearly $3 billion, not even
counting the economic fall-out, which will be incalculable. Id. at 61493.
But there is no need to speculate on whether OSHA has this power. The
Supreme Court rejected OSHA’s position 40 years ago, holding that “[i]n the
absence of a clear mandate in the [OSH] Act, it is unreasonable to assume that
Congress intended to give the Secretary [of Labor] the unprecedented power over
American industry that would result from the Government’s view” of § 655. API,
448 U.S. at 645 (plurality).
The Supreme Court even warned OSHA against abusing ETSs: “Congress
repeatedly expressed its concern about allowing the Secretary to have too much
power over American industry,” and thus Congress “narrowly circumscribed the
Secretary’s power to issue temporary emergency standards.” Id. at 651 (emphasis
added).
But Respondents offer no response—not a single word—to these quotations
from API, which were featured prominently in Job Creators Network’s stay motion
at the Eighth Circuit, and with which Respondents are surely familiar.
Respondents nonetheless insist that there must be statutory authority for
imposing vaccine mandates because 29 U.S.C. § 669(a)(5) uses the word
“immunization.” Mot. to Dissolve 16. But that statute concerns “research and related
activities” of the “Secretary of Health and Human Services”—not OSHA. And it
11
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applies only to “research, demonstrations, and experiments,” not mandatory
vaccinations of workers. 29 U.S.C. § 669(a)(2).
Respondents also point to a specific instance where Congress ordered OSHA
to promulgate a final rule on bloodborne pathogens, see Mot. to Dissolve at 16-17,
but Respondents are hoisted on their own petard: glaringly missing is any Act of
Congress demanding such a rule for COVID. In any event, “[a]rguments based on
subsequent legislative history ... should not be taken seriously.” Sullivan v.
Finkelstein, 496 U.S. 617, 632 (1990) (Scalia, J., concurring).
The thinness of these reeds is telling. These are not the stuff of clear
congressional authority to impose a nationwide vaccine-or-testing mandate.
2. Nondelegation Doctrine. The Fifth Circuit also correctly noted that the
nondelegation doctrine prohibited Congress from giving OSHA a blank check to
regulate however it sees fit. BST Holdings, 2021 WL 5279381, at *3 & n.8.
Respondents insist that the Supreme Court has found only two statutes that
exceeded permissible limits on delegation. Mot. to Dissolve 21. But API identified
a third statute that came perilously close: section 655. The Court held that if OSHA
were correct that § 655 permits regulation of the national economy, then “the statute
would make such a sweeping delegation of legislative power that it might be
unconstitutional under the Court’s reasoning in” its nondelegation cases. 448 U.S. at

12
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646 (plurality). Again, Respondents offer no response to this binding language,
which Job Creators Network quoted during its Eighth Circuit briefing.
By insisting that § 655 “unambiguously” gives OSHA the authority to impose
the Mandate, OSHA seems intent on testing the Supreme Court’s warning in API.
But this Court need not reach the issue. The Court in API employed a narrowing
construction of § 655 to avoid violating nondelegation. Id. This Court should do the
same. But if not, this Court should take API at its word and hold that § 655 is an
unconstitutional delegation of power. After all, Congress must “make[] the policy
decisions when regulating private conduct,” Gundy v. United States, 139 S. Ct. 2116,
2135-37 (2019) (Gorsuch, J., dissenting), and OSHA flatly admits that the
Mandate’s key “determinations are ‘essentially legislative,’” 86 Fed. Reg. at 61405.
Rare is the case where an agency so freely admits it has usurped Congress’s
legislative authority.
3. Lack of Necessity. The Fifth Circuit also demonstrated that the Mandate is
improper because there is no “necessity” warranting the use of an ETS. BST
Holdings, 2021 WL 5279381, at *6-7.
Respondents argue that these issues are reviewed under a deferential
substantial-evidence test. Mot. to Dissolve 10. But because ETSs do not go through
notice-and-comment, courts “take a ‘harder look’ at OSHA’s action” than in normal
agency review. Asbestos Info. Ass’n/N.Am. v. OSHA, 727 F.2d 415, 421 (5th Cir.
13
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1984). The Fifth Circuit correctly held that the Vaccine Mandate fails this “hard
look” review.
The “Agency’s failure to act may be evidence that a situation is not a true
emergency.” Id. at 423. OSHA responds that it is allowed to issue a mandate after
declining previously to do so. Mot. to Dissolve 22-23. True enough in a general
sense, but COVID vaccines have been around for nearly a year, and no explanation
was offered for why OSHA issued the Mandate only now, especially when numbers
are even better than before. OSHA explains away its refusal to issue an ETS in June
2020 on the basis that there were no vaccines then. Id. at 25. But the lack of vaccines
means an ETS (e.g., requiring masking) was even more necessary back then, as
workers could not rely on any protection provided by vaccines.
The Fifth Circuit also held that the Mandate is not “necessary” because a onesize-fits-all rule is inappropriate. BST Holdings, 2021 WL 5279381, at *4.
Respondents contend that ETSs “need not operate on an employer-by-employer or
employee-by-employee basis.” Mot. to Dissolve 38. But an ETS must at least make
sensible industry-by-industry distinctions, and that was not even attempted here. Dry
Color Mfrs. Ass’n, Inc. v. Dep’t of Labor, 486 F.2d 98, 105 (3d Cir. 1973).
In an attempt to show some degree of tailoring, Respondents point to
exceptions for employees who work exclusively alone or outside. Mot. to Dissolve
35. But these are trivial, especially compared to the 84 million Americans who will
14
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nonetheless be covered. For example, the Mandate estimates that only 9% of
landscaping and groundkeepers will qualify as working exclusively outdoors—and
that is the highest percentage of any occupation. 86 Fed. Reg. at 61461. If only 9%
of landscapers are deemed to work outside, the entire exception is a fig leaf designed
only to provide the false sense of tailoring.
4. No Grave Danger. The Fifth Circuit also aptly demonstrated that no grave
danger would be prevented by the Vaccine Mandate. BST Holdings, 2021 WL
5279381, at *7. The question is not whether COVID generally presents a grave
danger, but whether the lack of a vaccine mandate and weekly testing for the next
few months presents a grave danger to nearly every workplace in the entire nation
such that OSHA was not required to go through notice-and-comment rulemaking.
Asbestos, 727 F.2d at 427. In other words, OSHA “cannot use its ETS powers as a
stop-gap measure” to avoid notice-and-comment. BST Holdings, 2021 WL 5279381
at *7.
OSHA’s prior actions declining to issue an ETS, as well as the lack of tailoring
discussed above confirm no such grave danger. Point in case: employees with natural
immunity from prior COVID infections are included in the Mandate, but OSHA
failed to conclude that such workers actually face a grave danger. Rather, OSHA
stated that it “is unable to establish that such immunity eliminates grave danger.” 64
Fed. Reg. at 61422. Through double negatives, OSHA is saying a lack of evidence
15
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showing grave danger is somehow now enough to announce that a grave danger
exists. This alone warrants finding a lack of substantial evidence. See BST Holdings,
2021 WL 5279381 at *6.
III.

The Equities And Public Interest Strongly Favor A Stay.
It “is indisputable that the public has a strong interest in combating the spread

of the COVID–19 Delta variant. But our system does not permit agencies to act
unlawfully even in pursuit of desirable ends.” Ala. Ass’n of Realtors v. HHS 141 S.
Ct. 2485, 2490 (2021). That ends the matter here, given the Vaccine Mandate’s
illegality.
Respondents claim that “[d]elaying this [Vaccine Mandate] would endanger
many thousands of people,” Mot. to Dissolve 40, but Respondents simultaneously
say that companies need not take steps to comply for another six weeks, id. at 4243. Respondents cannot have it both ways: either companies must immediately take
steps to implement the Mandate (in which case they face immediate, irreparable
harm), or they need not do anything in the near future (in which case no lives will
be “endangered” because of a temporary stay).
In other words, if Respondents are correct that businesses would not have to
take protective steps right now even if the Mandate were in effect, then staying that
Mandate could not possibly cost any lives—let alone “thousands.”

16
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Moreover, the Mandate glaringly failed to address the lives lost and destroyed
when workers either must quit or be terminated because their employers impose the
Mandate’s requirements immediately, as OSHA and the White House have
repeatedly insisted that companies should do. Nor do Respondents or the Mandate
address the crushing uncertainty many workers sense as a result of the government
insisting that companies move forward with the Mandate even though it has been
stayed.
The government’s actions eliminate any claim to equitable charity. As noted
above, the White House has repeatedly told businesses to move forward despite the
Fifth Circuit’s stays. Not satisfied with an in terrorem campaign strong-arming
businesses into compliance, the Mandate itself even personally attacks people who
question OSHA’s authority or decline to be vaccinated, labeling those who “resist
curbs on personal freedoms” as suffering from “psychological reactance,” which
OSHA implies is some kind of undesirable mental condition. 86 Fed. Reg. at 61444.
By contrast, Petitioners and the public have strong equitable interests. They
were deemed “essential” during the lockdown because they serve as critical cogs in
our nation’s economy. Lawrence Affidavit (Ex. D) ¶ 9; Berkebile Affidavit (Ex. E)
¶ 9; Rabine Affidavit (Ex. F), ¶ 10. These companies represent just a tiny fraction of
those affected. Nationwide, thirty percent of unvaccinated workers have indicated
they will not comply, which will wreak havoc on supply chains. See, e.g., Spencer
17
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Kimball, Business Groups Ask White House to Delay Biden Covid Vaccine Mandate
Until After the Holidays, CNBC, https://www.cnbc.com/2021/10/25/businessesask-white-house-to-delay-biden-covid-vaccine-mandate-until-after-holidays.html.
Food will not be produced or transported to grocery stores, schools, and
nursing homes; household products will not be manufactured; damaged roofs and
sinkholes will not be repaired; snow will not get removed; and buildings with broken
HVAC systems will turn into freezing meat lockers. Pyle Affidavit (Ex. B) ¶ 10;
McKee Affidavit (Ex. C), ¶ 11; Lawrence Affidavit (Ex. D) ¶ 9; Berkebile Affidavit
(Ex. E) ¶ 9; Rabine Affidavit (Ex. F), ¶ 9. This in turn will cause a cascade effect
that takes down companies at each link in the supply chain, along with the workers
at those companies and their local communities. McKee Affidavit (Ex. C), ¶¶ 12-13.
Respondents give a back-of-the-hand to these terrible consequences, but the
Fifth Circuit was correct to conclude, “From economic uncertainty to workplace
strife, the mere specter of the Mandate has contributed to untold economic upheaval
in recent months.” BST Holdings, 2021 WL 5279381, at *8.
IV.

The Court Should Reject Respondents’ Attempts To Narrow The Stay.
Respondents ask the Court to narrow any stay “so that the masking-and-

testing requirement can remain in effect.” Mot. to Dissolve 46. This makes little
sense. OSHA lacks authority to issue the Vaccine Mandate, period. OSHA has no

18

(21 of 48)

Case: 21-7000

Document: 98-1

Filed: 11/23/2021

Page: 22

more statutory power to impose a masking-and-testing mandate than to impose a
vaccine-or-testing mandate.
Further, even if the masking-and-testing portion were somehow separately
deemed valid, the entire Mandate should still be stayed because the vaccine
requirement is the heart of the ETS, which openly and repeatedly insists that it wants
to force (euphemistically described as “strongly encourage”) as many people as
possible to get vaccinated by making the alternatives like masking and testing as
painful and onerous as possible. 86 Fed. Reg. at 61433, 61434, 61435, 61436, 61437,
61439, 61525, 61532. Even in the presence of a severance clause in agency
rulemaking, courts routinely vacate (or stay, as appropriate here) the entire rule
whenever there is “substantial doubt” the agency would have wanted the
fragmentary portions to remain in effect. Mayor of Baltimore v. Azar, 973 F.3d 258,
292 (4th Cir. 2020) (“Despite the severability clause, the [Rule] is not severable
because it is clear [the SEC and Nasdaq] intended the [Rule] to stand or fall as a
whole, and the agency desired a single, coherent policy.”).
Respondents next ask that private entities still be allowed to voluntarily “adopt
COVID-19 policies” because “the maintenance of employers’ choice is a significant
federal regulatory objective.” Mot. to Dissolve 48, 49. Talk about chutzpah. The
government chose to override companies’ individualized choices by mandating a
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compulsory vaccine-or-test program enforced by unconscionable levels of fines—
but now preaches the importance of “employers’ choice.”
The Court should decline any request to narrow the stay. If anything, the Court
should broaden it, given that the White House has made clear that it will not stop
trying to strong-arm companies into compliance even in the face of a unanimous
federal appeals court ruling. Although courts generally do not enjoin the President
directly, see Franklin v. Massachusetts, 505 U.S. 788, 802-03 (1992); Citizens for
Resp. & Ethics in Washington v. Trump, 971 F.3d 102, 110-11 (2d Cir. 2020)
(Menashi, J., dissenting from denial of rehearing en banc) (providing original
analysis on whether and when courts can enjoin the President), the Court should at
the very least make clear that any stay nonetheless applies to the President’s
“officers, agents, servants, employees, and attorneys; and … other persons who are
in active concert or participation,” Fed. R. Civ. P. 65(d)(2). That includes the Press
Secretary and her office.
CONCLUSION
The Court should deny Respondents’ motion to dissolve the Fifth Circuit’s
stay of the Vaccine Mandate.
November 23, 2021

Respectfully submitted
/s/ R. Trent McCotter
C. Boyden Gray
Jonathan Berry
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AFFIDAVIT OF ALFREDO ORTIZ
1.

My name is Alfredo Ortiz. I am over the age of 18 and am competent to make this
declaration. The facts set forth in this declaration are based on my personal
knowledge.

2.

I am the president and CEO of Job Creators Network (“JCN”), a not-for-profit
organization registered under section 501(c)(4) of the Internal Revenue Code.

3.

JCN’s mission is to educate employees of Main Street America, in order to protect
the 85 million people who depend on the success of small businesses. Members join
JCN through its website and receive a weekly newsletter, policy updates,
educational materials, regional and local networking events and media
opportunities that amplify their interests with policymakers and the broader public.

4.

JCN provides its members with the tools to become the voice of free enterprise in
the media, in Congress, in state capitals, in their communities, and their
workplaces – allowing them to hold policymakers and politicians accountable to job
creators and their employees. When JCN members suffer injury due to bad public
policy, JCN amplifies their stories in the media to educate policymakers and the
public about the significant consequences of bad public policy in an attempt to
rectify it.

5.

JCN supports over thirty million small businesses nationwide, many of whom
provide such important public benefits that they were deemed “essential” during
the COVID lockdowns. But after surviving the lockdowns and the height of the
pandemic, these businesses now face substantial, imminent, and irreparable loss
because of the recent OSHA vaccine mandate.

6.

To be clear, JCN is not anti-vaccine. In fact, JCN and many of its members
encourage their employees to get COVID vaccines—but they do not agree with a
government-imposed mandate that will cause incredible injury to businesses,
citizens, and the national economy.

7.

The country—and smaller businesses in particular—is facing a severe labor
shortage, with companies struggling to hire enough workers to keep up with
demand. The strain is even more severe for companies that require workers to have
certain licenses or training, which makes the pool of applicants even smaller.

8.

If any sizable number of unvaccinated employees quit rather than subject
themselves to involuntary vaccination or weekly testing, those companies will
necessarily lose work, damage their reputations, and face a distinct possibility of
shutting down.

9.

And it is not mere conjecture that workers will leave companies rather than comply.
Given the labor shortage, it is easy for those employees to leave a company with 100
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or more employees (covered by the mandate) and go to a smaller company (not
covered by the mandate). In fact, even before any deadlines in the mandate take
legal effect, workers will leave for new jobs in order to maximize their future
employment opportunities.
10.

On top of the labor issues caused by the mandate, there will be dramatic compliance
costs: JCN members will have to stand up systems to track their vaccinated
employees and weekly testing of unvaccinated employees. Any oversight or mistake
during this process could lead to fines of nearly $14,000. Further, companies have
been left in the dark about whether they will have to pay for the tracking system
and frequent testing, which tests are acceptable, whether costs can or should be
passed along to employees, and whether the companies will be liable if an employee
suffers an adverse effect from the vaccine.

11.

JCN members like Lawrence Trucking Company and Guy Chemical—whose leaders
are submitting their own affidavits in this matter—provide confirmation of the
incredible damage the mandate will cause to smaller businesses regulated by the
mandate. They are merely the tip of the iceberg, as the mandate will allegedly apply
to 100 million workers across the country, regardless of industry.

12.

On October 19, 2021, I participated in a call with representatives from OSHA,
Office of Information and Regulatory Affairs and the Small Business
Administration to try and persuade them not to issue the mandate, or to narrow its
scope dramatically. But these agencies said they were not allowed to reveal
anything about the scope of the mandate until it was issued publicly. The lack of
transparency and public involvement and scrutiny in formulating the mandate has
provided its own harms because JCN members have no idea what would be included
in the mandate, what exceptions might apply, or even whether they will actually be
covered by it.

13.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on: October 21, 2021
___________________________
Alfredo Ortiz
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AFFIDAVIT OF ERIC LAWRENCE
1.

My name is Eric Lawrence. I am over the age of 18 and am competent to
make this declaration. The facts set forth in this declaration are based on my
personal knowledge.

2.

I am the CEO and owner of Lawrence Transportation Company, a
refrigerated truckload carrier that forms an important part of our country's
critical supply chain. Our principal place of business is Rochester, Minnesota.
We have repeatedly encouraged our employees to get vaccinated, but we have
declined to impose a mandate.

3.

Lawrence Transportation Company is a family-owned business that dates
back several decades and currently employees over 100 employees. It is
therefore subject to the new OSHA emergency vaccine mandate, which
requires the Company's staff to receive a coronavirus vaccine or get tested
frequently, with noncompliance resulting in major fines.

4.

The new OSHA vaccine mandate causes irreparable and imminent harm to
Lawrence Transportation Company. The Company is already facing severe
labor shortages-the truck driver shortage has been national news-and is
struggling to hire commercial truck drivers and technicians to keep the fleet
on the road. Many of these employees must have specialized training and
certifications like a Commercial Driver's License (CDL) or ASE certification,
meaning the Company faces an extremely limited pool of potential hires to fill
any vacancies. We also have an intensive on-boarding process that lasts three
days and has both classroom and road-test elements. Because of all this, we
cannot simply hire more employees and have them start quickly.

5.

I would estimate that 10-15% of Lawrence Transportation Company
employees would rather walk off the job than be forced to get a vaccine or
undergo weekly testing. And to maximize the odds that they quickly find new
jobs at companies not subject to the OSHA mandate, these workers have an
incentive to leave Lawrence Transportation Company soon after the OSHA
mandate's issuance date, regardless of when the mandate formally requires
vaccines or testing to begin.

6.

Because of the difficulty in finding qualified, licensed workers to fill
vacancies, Lawrence Transportation Company will likely lose a substantial
number of key workers who simply cannot be replaced at any point in the
near future.
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7.

The absence of drivers would be devastating. Our drivers are how we make
money. A lack of sufficient drivers would directly hurt our business, its
positive, hard-working culture, its reputation, and its bottom line. Deliveries
will be delayed or canceled, resulting in severe financial and reputational
damages for the Company, as well as a likely ripple effect of losing business
to smaller trucking companies that do not have to comply with the OSHA
mandate. If enough workers leave, we would have to consider closing
operations. As an interim measure to keep the company's finances afloat, I
would likely have to save costs by laying off non-drivers like office employees.
Ironically, these employees are almost all vaccinated, meaning the mandate
would result in vaccinated people losing their jobs.

8.

A loss of technicians will have many of the same effects because the trucks
must be safe and operational for the drivers to complete their trips in a
timely manner. We cannot run our fleet if we cannot maintain it, and we
cannot maintain it without the experienced mechanics and technicians.

9.

Delayed or canceled shipments will also have severe negative consequences
for the public at large, who depend on companies like Lawrence
Transportation Company to deliver critical refrigerated foods. The Company's
customers include major supermarkets, dairy companies, and meat
companies, whose products must be shipped in refrigerated trucks. Put
simply, without enough drivers and technicians, those deliveries will not be
made, and people will not be able to get food deliveries to their grocery stores.
For this reason, Lawrence Transportation Company was deemed "essential"
during the COVID lockdowns.

10.

The OSHA mandate imposes additional irreparable harms on Lawrence
Transportation Company in the form of logistics. For example, drivers are
spread across the country for 7 to 10 days at a time, making it nearly
impossible for them to get tested weekly if they choose not to get a vaccine.
Moreover, drivers work unusual hours and have legally mandated break
periods, making it even more difficult for them to try and get tested. Even if
drivers could find time for testing, pharmacies don't exactly have parking
spots for big rigs. All of this subjects the Company to extraordinarily large
fines due to missed tests, simply as a result of the nature of the trucking
industry. And it, in effect, forces those drivers either to get vaccinated, or
quit-with no viable option to undergo weekly testing instead.

11.

I declare under penalty of perjury that the foregoing is true and correct.
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, 2021

Eric Lawrence
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AFFIDAVIT OF GUY BERKEBILE
1.

My name is Guy Berkebile. I am over the age of 18 and am competent to
make this declaration. The facts set forth in this declaration are based on my
personal knowledge.

2.

I am the President of Guy Chemical, a chemical manufacturer in Somerset
County, Pennsylvania, specializing in silicone products and packaging for the
consumer and industrial markets.

3.

Founded in 1995, Guy Chemical provides employment for more than 160
people in rural Pennsylvania, employing a wide variety of workers ranging
from unskilled laborers to productions managers, chemists, and engineers.
Companies like Guy Chemical are the bedrock of Main Streets across the
country.

4.

Guy Chemical is therefore subject to the new OSHA emergency vaccine
mandate, which requires the company's staff to receive a coronavirus vaccine
or get tested frequently, with noncompliance resulting in major fines.

5.

The new OSHA vaccine mandate causes in-eparable and imminent harm to
Guy Chemical. Company is already facing severe labor shortages and is
struggling to keep enough workers on-board to keep up with work orders.

6.

Because our company uses hazardous compounds, many of our employees
must have specialized training and certifications. For example, many
employees have degrees (including one with a Ph.D.) in chemisti-y, chemical
engineering, or mechanical engineering. Employees also must receive OSHA
training during on-boarding, so they can safely handle hazardous substances.
All our employees have specialized knowledge about our specific
manufacturing processes-knowledge that cannot be learned quickly or in
advance. For all of these reasons, the Company faces an extremely limited
pool of potential hires to fill any vacancies, and there is a lengthy training
period before they can be fully operational.

7.

A majority of employees at Guy Chemical would refuse to comply with the
mandate. And there is a tremendous incentive fo1· those employees to seek
new employment with a smaller company (not covered by the mandate) soon
after the OSHA mandate's issuance date, regardless of when the mandate
formally requires vaccines or testing to begin.

8.

If e ven 25% of om· workers refuse to show up, it would b e n early impossible to
keep up with orders. Clients have placed orders into 2022, and if we cannot
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complete those orders, we will not only lose out on those contracts, but we
also will likely lose those customers altogether because of the reputational
dam.ages from not completing orders.
9.

Delayed or canceled shipments and production will also have severe negative
consequences for the public at large, who depend on companies like Guy
Chemical for dozens of important household products, construction supplies,
and automotive parts. Guy Chemical was deemed "essential" during the
COVID lockdowns, meaning we never shut our doors-that is how important
our products are to the public.

10.

The OSHA mandate imposes additional irreparable harms on Guy Chemical
in the form oflogistics. We will have to develop and stand up an indefinite
database to track staff vaccination and testing status, and we simply do not
have the manpower to perform tests for over 160 employees on a weekly
basis. Nor do we have any sterile location to do the testing, meaning the
employees may have to lose productivity to go off-site for testing. And any
slip up could mean the Company is subjected to extraordinarily large fines.
The effect of the onerous testing requirements is to compel companies to
remove testing as an option so that employees will instead have to be
vaccinated-or terminated. There is no practical choice.

11.

I have been working in businesses for nearly 50 years. We have never
experienced as difficult a year as 2021 (even worse than 2020 during the
height of COVID). Between worker shortages and supply chain issues, it has
been incredibly difficult to keep the company moving ahead. But now OSHA
heaps on these extreme new burdens-requiring vaccinations, testing, recordkeeping-all at great cost to the company. This could finally be the straw that
broke the camel's back.

12.

It is especially frustrating for small businesses like Guy Chemical to face
these burdens based on a purely arbitrary cut-off of 100 or more employees,
especially when it appears that governmental entities with incredible
resources- like Congress and the White House-are not subject to the OSHA
mandate.

13.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on: October 20th, 2021

Guy Berkebile
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AFFIDAVIT OF GARY RABINE
1. My name is Gary Rabine. I am over the age of 18 and am competent to make this
declaration. The facts set forth in this declaration are based on my personal
knowledge.
2. I am the founder and chairman of the Rabine Group of Companies, which includes
over a dozen separate entities in Illinois, totaling over 300 employees. I am also a
cofounder and shareholder of Pipe View America where we have over 100
employees. Our companies specialize in repairing parking lots, roofs, doors and
commercial docks, and HVAC systems, as well as in snow removal.
3. Because of our employee totals, we are subject to the new OSHA emergency
vaccine mandate, which requires employees to receive a coronavirus vaccine or get
tested frequently, with noncompliance resulting in major fines.
4. The new OSHA vaccine mandate causes irreparable and imminent harm to the
Rabine Group and each of its companies. We are already facing severe labor
shortages and are struggling to find enough workers to keep up with our customers’
needs.
5. Many of our employees must have specialized training and knowledge about
industry safety, machinery and repair processes—knowledge that cannot be learned
quickly. For all of these reasons, our companies face a limited pool of potential hires
to fill any vacancies, and new hires cannot become immediately operational.
6. Based on my own personal knowledge, I estimate that approximately 20% of our
employees would refuse to comply with the mandate. If forced to comply, some of
them would find jobs with smaller companies not covered (yet) by a federal vaccine
mandate, but others would be left jobless. Many of our employees have been with us
for decades and are like family. They are not job hoppers who know how to move
from one job to the next.
7. If 20% of our workers cannot show up, we would no longer be a profitable
enterprise. This is especially true because the employees we’d lose are among our
leadership team and often the hardest working: people who love freedom and have
strong independent minds, become our greatest leaders, and get the job done. These
employees would be unable to provide for their families, pay bills, or even spend
money on necessities—causing a cascading loss of wealth and economic activity in
the smaller towns where many of our employees live. The loss of these people will
cause a downsizing that will cause additional teammates, whether vaccinated or
not, to be laid off.
8. If this happens, we would undoubtedly lose substantial business and clients to
other companies because customers’ repair work needs to be done as soon as
possible. They cannot wait weeks or months for us to recruit and train more
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employees. We would suffer tremendous financial and reputational damages from
not being able to show up quickly to emergency jobs.
9. There would also be terrible consequences for the public. People depend on our
companies to arrive within hours, if not minutes, to repair failing roofs, parking lots
with sink holes and pot holes, failing HVAC systems on cold days, and broken
ramps, docks, and doors that prevent buildings from being operational. These
customers can face legal liability if they do not get repairs finished quickly. We
provide those services—but we will be unable to meet demand because of the
vaccine mandate.
10. Because of the critical services we provide, all of our construction services
companies in the Rabine Group of Companies were deemed “essential” during the
lockdowns.
11. After everything our companies—and other small businesses just like them—
have been through in the last two years, it is unthinkable that the federal
government would impose this mandate. It is a catastrophic job killer and an
offensive and financially devastating violation of liberty.
12. I declare under penalty of perjury that the foregoing is true and correct.
Executed on: October ___28___, 2021

_______________________
Gary Rabine
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