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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION
THE STATE OF TEXAS,
v.

Plaintiff,

No. 3:21-cv-309

JOSEPH R. BIDEN, et al.,
Defendants.

DEFENDANTS’ OPPOSITION TO
PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION
INTRODUCTION
Plaintiff State of Texas (“Texas”) has sued the President and fourteen federal agencies
or officials. Texas challenges Executive Order 14042 (“the EO” or “EO 14042”) which, with
respect to certain government contracts, directs federal agencies to include a clause requiring
certain COVID-19 safety protocols—including vaccination requirements for contractor
employees. Though Texas attempts to characterize the EO as an attack on “individual liberty,”
see Mot. Prelim. Inj., Dkt. 6 (hereinafter Mot.), Texas’s suit is actually an attempt to upend the
Federal Government’s irrefutable right to contract on equal footing with others.
The EO solely relates to the President’s authority to direct procurement policy across
the Executive Branch. That authority is not regulatory in nature, but rather reflects the
President’s role as Chief Executive Officer of the Executive Branch acting as a market
participant. The President’s authority to direct the Federal Government’s contracting policy is
1
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well-settled and has with regularity included procurement- and supply-related decisions that
also have broader social impact. Texas’s arguments to the contrary are untenable and have
been rejected by courts many times over, and its failure to demonstrate a likelihood of success
on the merits dooms its request for a preliminary injunction.
Nor can Texas show irreparable harm. Texas has identified only one contract that will
include the challenged provision. Whatever else can be said of the potential harm arising from
the inclusion of vaccination provisions in that one contract, it cannot justify the sweeping,
nationwide relief that Texas seeks here. Nor is the balance of equities and the public interest
in Texas’s favor. The Federal Government has a compelling interest in preventing the spread
of COVID-19 among its contractors’ employees and the members of the public with whom
they interact.
At bottom, Texas is asking this Court to impose, through the extraordinary remedy of
a preliminary injunction, Texas’s view on what terms should be in contracts negotiated with
the Federal Government—even for contracts in which Texas is not a party. That relief would
constitute a remarkable intrusion into the ability of parties to enter into contracts on the terms
they may choose. It would also cause enormous disruptions to the Federal Government’s
ability to receive services from contractors in an economic and efficient manner in light of the
ongoing pandemic. This Court should deny the requested relief.
BACKGROUND AND PROCEDURAL HISTORY
I.

The COVID-19 Pandemic
On January 31, 2020, the Secretary of Health and Human Services (“HHS”) declared

a public health emergency due to COVID-19, a respiratory disease caused by the novel
2
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coronavirus, SARS-CoV-2. HHS, Determination that a Public Health Emergency Exists (Jan. 31,
2020), https://perma.cc/VZ5X-CT5R. On March 13, 2020, the President declared the
COVID-19 outbreak a national emergency. Declaring a Nat’l Emergency Concerning the
Novel Coronavirus Disease (COVID-19) Outbreak, Proclamation No. 9994, 85 Fed. Reg.
(“FR”) 15,337 (Mar. 18, 2020). In July 2021, the United States began to experience “a rapid
and alarming rise in . . . COVID-19 cases and hospitalization rates,” driven by an especially
contagious strain. See Centers for Disease Control and Prevention (“CDC”), Delta Variant:
What We Know About the Science (updated Aug. 26, 2021), https://perma.cc/4RW6-7SGB. 1
To date, more than 47 million Americans have been infected with COVID-19 and more than
770,000 have died from COVID-19. CDC COVID Data Tracker, as of Nov. 22, 2021,
https://perma.cc/52QU-UQQ9.
II.

Vaccination Requirements for Federal Contractors
On September 9, the President issued EO 14042 to “promote[] economy and efficiency

in Federal procurement by ensuring that the parties that contract with the Federal Government
provide adequate COVID-19 safeguards to their workers performing on or in connection with
a Federal Government contract or contract-like instrument.” EO 14042 § 1. The EO explained
that new safeguards would “decrease worker absence, reduce labor costs, and improve the
efficiency of contractors and subcontractors at sites where they are performing work for the
Federal Government.” Id. Those safeguards would be set forth in guidance issued by the Safer

The Court may take judicial notice of factual information available on government
websites. See Tellabs, Inc. v. Makor Issues & Rts., Ltd., 551 U.S. 308, 322–23 (2007).
1
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Federal Workforce Task Force (“Task Force”), id. § 2(a), and become binding when the OMB
Director, pursuant to a delegation of the President’s statutory authority, determined the
guidance would “promote economy and efficiency in Federal contracting if adhered to by
Government contractors and subcontractors.” Id. § 2(c) (citing 3 U.S.C. § 301).
Pursuant to the EO, the President, as the ultimate manager of federal procurement,
directed federal executive departments and agencies to incorporate a clause (a “COVID-19
safety clause”) implementing the Task Force’s guidance into certain contracts. Specifically,
federal executive departments and agencies, “to the extent permitted by law,” are to
incorporate the COVID-19 safety clause into new contracts, new solicitations for a contract,
extensions or renewals of an existing contract, and exercises of an option on an existing
contract if those contracts also fall into one of the following categories (all requirements
together, “covered contracts”): (i) a procurement contract for services, construction, or a
leasehold interest in real property; (ii) a contract for services covered by the Service Contract
Act, 41 U.S.C. § 6701 et seq.; (iii) a contract for concessions; or (iv) certain contracts entered
into with the Federal Government in connection with Federal property or lands and related
to offering certain services. 86 Fed. Reg. 50,986 § 5(a). The COVID-19 safety clause must
specify compliance by the contractor or subcontractor with the Task Force’s published
guidance for workplace locations, provided that guidance is approved by the OMB Director.
Id. at § 2(a).
The EO also directs the Federal Acquisition Regulatory Council (“FAR Council”), “to
the extent permitted by law,” to make corresponding amendments to the Federal Acquisition
4
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Regulation (“FAR”) providing for inclusion of the COVID-19 safety clause in future covered
contracts. Because that amendment process takes time, the EO directs the FAR Council to
issue interim guidance to federal agencies on how to incorporate the COVID-19 safety clause
into covered contracts until the FAR Amendment takes effect. Id. § 3(a).
The EO, however, is targeted and has exceptions. Its mandate does not apply to grants,
or to most contracts for procurement of goods (as opposed to services). See id. § 5(a)(i), (b)(i),
(b)(v). Nor does its mandate apply to “contracts or subcontracts whose value is equal to or
less than the simplified acquisition threshold” (“SAT”), essentially $250,000. Id. at § 5(a)(iii).
See also 48 C.F.R. § 2.101. And, although “agencies are strongly encouraged, to the extent
permitted by law, to ensure that the safety protocols required under [existing] contracts . . . are
consistent with” the Task Force’s guidance, the EO does not independently create the ability
to force the COVID-19 safety clause into existing contracts. 2 Id. at § 6(c).
Pursuant to the EO, the Task Force issued guidance on September 24, 2021. Task

At the November 16 hearing in this matter, counsel for Defendants said “that preexisting contracts cannot be unilaterally modified by the government to include the
vaccination mandate,” and also that “[t]he only way the vaccination mandate can be included
is if it involves either a new contract or a new solicitation regarding a contract or an
extension or renewal of a contract or exercising an option on a contract or the government
can, of course, request that the contract be modified to include the mandate and the vaccine
requirements but it has to be a bilateral agreement.” Tr. at 16. Defendants would like to
clarify that agencies may also have independent contractual authority to unilaterally modify
existing contracts. Such authority could include the ability to incorporate COVID-19 safety
protocols into existing contracts and contracts outside of the categories identified in the EO
(including contracts below the SAT). The Department of Energy (“DOE”), for example, has
exercised its discretion to pursue amendments to include the COVID-19 safety clause
requirements in its existing contracts pursuant to pre-existing, mutually agreed-upon contract
terms that allow DOE to unilaterally modify certain requirements. See infra at 38–39.
2
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Force, COVID-19 Workplace Safety: Guidance for Federal Contractors and Subcontractors,
https://perma.cc/H2MY-K8RT (“September Guidance”). Exercising the authority delegated
to her by the President, the Acting OMB Director made the statutorily required determination
that the Task Force Guidance 3 would promote “economy and efficiency” in federal
contracting. See Determination of the Promotion of Economy and Efficiency in Federal
Contracting Pursuant to Executive Order No. 14042, 86 FR 53,691, 53,691–92 (Sept. 28, 2021)
(“September OMB Determination”). The Task Force Guidance concluded that covered
contractor and subcontractor employees should be vaccinated against COVID-19, except
insofar as any such employee was legally entitled to an accommodation. See September
Guidance at 5–6. The Task Force Guidance also required covered contractor employees to be
fully vaccinated by December 8, 2021. September Guidance at 5. The FAR Council then issued
guidance on September 30, 2021, providing initial direction for the incorporation of the
COVID-19 safety clause. Memo. from FAR Council to Chief Acquisition Officers, et al., re:
Issuance of Agency Deviations to Implement Executive Order 14042 (Sept. 30, 2021),
https://perma.cc/9BQ8-XBT6 [hereinafter “FAR Memo”]. It also provided a sample
COVID-19 safety clause. Far Memo at 4.
On November 4, 2021, the President announced the deadline for contractor employees
to be fully vaccinated would be extended to January 18, 2022. White House, Fact Sheet: Biden
Administration Announces Details of Two Major Vaccination Policies (Nov. 4, 2021),

Throughout, “Task Force Guidance” means the operative guidance at the time; so,
for most of the discussion herein, it means the guidance in place as of November 10, 2021.
3
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https://perma.cc/7FPV-PA2N (extending deadline to receive final vaccine shot to January 4,
2022). On November 10, 2021, the Task Force issued updated guidance, see Determination of
the OMB Director Regarding the Revised Safer Federal Workforce Task Force Guidance for
Federal Contractors and the Revised Economy & Efficiency Analysis, and the Acting OMB
Director issued a revised Determination (“November OMB Determination”). The November
OMB Determination rescinded and superseded the prior Determination and formally
confirmed the extension of the compliance date to January 18, 2022. The November OMB
Determination also provided a detailed economic analysis of the Task Force Guidance’s
impact on the economy and efficiency of government contracting. See Determination of the
OMB Director Regarding the Revised Safer Federal Workforce Task Force Guidance for
Federal Contractors and the Revised Economy & Efficiency Analysis, Id. at 63418. The
November OMB Determination, effective as of November 10, 2021, provides for a public
comment period through December 16, 2021. Id.
The Task Force Guidance requires federal contractors who are party to a covered
contract to “ensure that all covered contractor employees are fully vaccinated for COVID-19,
unless the employee is legally entitled to an accommodation.” 4 Id. at 63420. Covered
contractor employees are “any full-time or part-time employee of a covered contractor
working on or in connection with a covered contract or working at a covered contractor

“[P]eople are considered fully vaccinated if they have received COVID-19 vaccines
currently approved or authorized for emergency use by the FDA (Pfizer-BioNTech,
Moderna, and Johnson & Johnson/Janssen COVID-19 vaccines) or COVID-19 vaccines
that have been listed for emergency use by the World Health Organization (e.g.,
AstraZeneca/Oxford).” November OMB Determination, 86 FR 63419.
4
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workplace.” Id. at 63419. A covered contractor workplace is “a location controlled by a
covered contractor at which any employee of a covered contractor working on or in
connection with a covered contract is likely to be present during the period of performance
for a covered contract.” Id. After January 18, 2022, the date by which covered contractor
employees must be fully vaccinated, covered contractor employees not subject to the
requirement “must be fully vaccinated by the first day of the period of performance on a newly
awarded covered contract, and by the first day of the period of performance on an exercised
option or extended or renewed contract when the [COVID-19 safety] clause has been
incorporated into the covered contract.” Id. at 63420. Covered contractors oversee compliance
with the Task Force Guidance. Covered contractor employers also may have legal obligations
to provide accommodations to contractor employees “who communicate to the covered
contractor that they are not vaccinated against COVID-19 because of a disability (which would
include medical conditions) or because of a sincerely held religious belief, practice, or
observance.” Id.
III.

This Lawsuit

Texas filed this lawsuit on October 29, 2021, but has not amended its Complaint to
account for the November OMB Determination. See Compl., Dkt. 1. On November 15,
2021, Texas filed a motion for a temporary restraining order and a preliminary injunction. See
generally Mot. at 6. The next day, the Court held a telephonic hearing on Texas’s request for a
temporary restraining order and, after hearing from the parties, converted Texas’s request to
one for a preliminary injunction. See Tr. Hrg. Nov. 16, 2021, at 28–29,Dkt. 18 [hereinafter
“Tr.”].
8
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STANDARD OF REVIEW
Preliminary injunctions are extraordinary remedies, Cherokee Pump & Equipment, Inc. v.
Aurora Pump, 38 F.3d 246, 249 (5th Cir. 1994), “not to be granted routinely, but only when the
movant, by a clear showing, carries [the] burden of persuasion.” Black Fire Fighters Ass’n v. City
of Dallas, 905 F.2d 63, 65 (5th Cir. 1990) (quoting Holland Am. Ins. Co. v. Succession of Roy, 777
F.2d 992, 997 (5th Cir. 1985)). To obtain preliminary injunctive relief, the moving party must
show: (1) a likelihood of success on the merits; (2) a likelihood of irreparable harm in the
absence of preliminary relief; (3) that a balance of equities tips in its favor; and (4) that an
injunction is in the public interest. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008);
Miss. Power & Light Co. v. United Gas Pipe Line Co., 760 F.2d 618, 621 (5th Cir. 1985) (movant
bears “the burden of persuasion” on all requirements). The movant’s failure to demonstrate
any of the factors is sufficient to deny injunctive relief, Allied Mktg. Grp., Inc. v. CDL Mktg.,
Inc., 878 F.2d 806, 809 (5th Cir. 1989), and “[t]he decision to grant a preliminary injunction is
to be treated as the exception rather than the rule[,]” Miss. Power & Light, 760 F.2d at 621.
ARGUMENT
I.

Texas has failed to meet its burden to show standing for the broad relief
that it seeks.
As the party seeking to invoke Article III jurisdiction, Texas bears the burden to

demonstrate that jurisdiction is proper. Because “the Constitution extends the ‘judicial power’
of the United States only to ‘cases’ and ‘controversies,’” Steel Co. v. Citizens for a Better
Environment, 523 U.S. 83, 102 (1998), this Court “cannot proceed at all” unless Texas
establishes the “irreducible constitutional minimum of standing.” Id.; Lujan v. Defenders of
9
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Wildlife, 504 U.S. 555, 560 (1992). Texas half-heartedly attempts to meet its burden to show
standing in three ways: it claims that EO 14042 improperly (i) interferes with Texas’ ability to
implement its own laws and exercise its traditional police power; (ii) compels certain of its
citizens to obtain a COVID-19 vaccine against their will and/or their religious beliefs; and (iii)
threatens economic harm in the form of “billions of dollars of [lost] federal contracts” and
unemployment benefits and increased Medicaid expenses.” Mot. at 5–11; 28–29. None of
Texas’s efforts succeed, and this Court thus lacks the authority to enter the “extraordinary and
drastic” relief that Texas seeks. Mazurek v. Armstrong, 520 U.S. 960, 972 (1997).
Sovereign Injury to Texas’s Police Power. Texas argues that the Task Force Guidance’s
vaccination requirement inflicts an “imminent, irreparable, sovereign injury,” claiming it is the
President’s “clear intention” to supersede state policies, including Texas’s Executive Order,
GA-40. Mot. at 27–28. But Texas’s real focus is not that its laws are preempted or its police
power threatened, but that the EO harms a subset of its citizenry; namely, Texans who work
for federal contractors who do not wish to receive the COVID-19 vaccine. To the extent
Texas seeks to litigate on its citizens’ behalf, it cannot do so. “A State does not have standing
as parens patriae to bring an action against the Federal Government.” Alfred L. Snapp & Son,
Inc. v. Puerto Rico, 458 U.S. 592, 610 n.16 (1982). Whatever injuries Texas citizens may claim
because they are employed by a contractor that profits from the Federal Government, the
State of Texas is not in a position to bring suit on their behalf. 5

None of the cases cited by Texas implicate standing. All involve scenarios where a
state sought to stay a lower court’s injunction barring the state from enforcing a challenged
5
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Economic Injury. Texas claims that unless it “acquiesces” to EO 14042, it stands to lose
over $7.32 billion in future contracts” and $7.3 billion in current contracts. Mot. at 5. 6 Because
Texas’s burden to demonstrate standing in the context of a preliminary injunction motion is
“at least as great as the burden of resisting a summary judgment motion,” Speech First, Inc. v.
Killeen, 968 F.3d 628, 638 (7th Cir. 2020) (quoting Lujan, 497 U.S. at 907 n.8 (1990)), Texas
cannot “rest on ‘mere allegations,’” but rather “must ‘set forth by affidavit or other evidence
specific facts’” establishing standing. Bischoff v. Osceola Cnty., 222 F.3d 874, 878 (11th Cir. 2000)
(quoting Lujan, 504 U.S. at 561).
While Texas does present several affidavits from individuals claiming that certain
contracts are imperiled by EO 14042, the vast majority of the contracts discussed therein (on
which Texas also relies to show imminent harm) are not subject to EO 14042’s mandate, either
because they predate the EO, or because they fall below the SAT—a dollar threshold below
which the FAR’s procurement and contracting requirements do not apply—and therefore are
exempted from the EO’s direct application. As to the contracts on which Texas relies that are
outside the EO’s mandate, Texas was asked to modify some of them to include a COVID-19
safety clause. Ex. A, Baughman Decl. ¶¶ 6–7; Ex. B., Liu Decl. ¶¶ 9–17; Ex. C, Summers Decl.

state law. See, e.g., Maryland v. King, 567 U.S. 1301 (2012), Abbott v. Perez, 138 S. Ct. 2305
(2018); Planned Parenthood of Greater Texas Surgical Health Servs. v. Abbott, 734 F.3d 406, 409
(5th Cir. 2013).
6 Texas appears to have attached a printout of a Government website in an effort to
support its claim that it will lose in excess of $14 billion in current or future federal
contracts/subcontracts. See Mot. at 5, n.19. Any harm that would flow from actions under
those contracts and nexus to EO 14042 would depend on their specific terms and actions,
information that Texas has wholly failed to provide (except arguably with respect to the few
contracts addressed in its other supporting exhibits).
11
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¶¶ 14–18; Ex. E, Jackson Decl. ¶ 7(c); Ex. F, Lopez Decl. ¶¶ 8–9. In some cases, Texas agreed;
in most, it declined and contractual performance has continued, unchanged. Id.
In the final analysis, Texas has offered no evidence to show that any contract on which
it relies has been modified unlawfully. Nor has Texas presented evidence that it will be denied
a new contract or contract renewal absent its assent to the inclusion of a COVID-19 safety
clause. The record evidence on which Texas relies does not show that Texas will suffer any
injury, let alone one caused by EO 14042 and that would be remedied by a judicial
determination enjoining the EO. Because Texas has failed to present any of the “triad of injury
in fact, causation, and redressability,” Texas has failed to carry its burden to show “the core
of Article III’s case-or-controversy requirement.” Steel Co., 523 U.S. at 103–04. 7
II.

Texas is not entitled to extraordinary injunctive relief.
Even if this Court finds that Texas has standing, it should nonetheless deny the request

for preliminary injunctive relief because Texas does not satisfy any of the factors necessary for
the Court to grant the extraordinary remedy sought.
A. Texas cannot succeed on the merits.
The Fifth Circuit considers “likelihood of success on the merits” to be “arguably the
most important” factor when considering requests for preliminary relief. Tesfamichael v.
Gonzales, 411 F.3d 169, 176 (5th Cir. 2005). None of Texas’s various theories establish a
substantial likelihood of success.

Even had Texas presented evidence of specific contracts that supported its assertion
of economic harm, this Court would not have jurisdiction to adjudicate such claims. See infra
at 39–40.
7
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i.

The President acted lawfully in issuing the EO.
a. The EO has the required nexus to procurement economy and
efficiency.

The statute governing the President’s Executive action as well as the consistent
decisions of federal appellate courts for decades provide ample support for the lawfulness of
the EO. The President issued the EO pursuant to the Federal Property and Administrative
Services Act (“FPASA”), 40 U.S.C. § 101 et seq. 86 FR at 50985. FPASA’s purpose is to “to
provide the Federal Government with an economical and efficient system for . . . [p]rocuring
and supplying property and nonpersonal services, and performing related functions including
contracting.” Id. § 101(a). That statute expressly empowers the President to “prescribe policies
and directives that the President considers necessary to carry out [FPASA],” so long as those
policies and directives are “consistent with [FPASA].” 40 U.S.C. § 121(1). This is a
“particularly direct and broad-ranging authority over those larger administrative and
management issues that involve the Government as a whole.” AFL-CIO v. Kahn, 618 F.2d 784
(D.C. Cir. 1979) (en banc); see also Farkas v. Texas Instrument, Inc., 375 F.2d 629, 632 n. 1 (5th
Cir. 1967) (noting “broad authority” granted to the President by FPASA).
A President lawfully exercises his FPASA authority when an executive order has “a
‘sufficiently

close nexus’

to

the

values

of

providing

the

government

an

‘economical and efficient system for . . . procurement and supply.’” UAW-Lab. Emp. &
Training Corp. v. Chao, 325 F.3d 360, 366 (D.C. Cir. 2003) (citation omitted). A President’s
policies must only be “reasonably related to [FPASA’s] purpose of ensuring efficiency and
economy in government procurement.” Liberty Mut. Ins. Co. v. Friedman, 639 F.2d 164, 170 (4th
13
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Cir. 1981). This is so because the statute uses terms that “are not narrow,” and thus conveys
“necessary flexibility” to the President. Chao, 325 F.3d at 366 (quoting Kahn, 618 F.2d at 789).
EO 14042 satisfies this “lenient” standard, see Chao, 325 F.3d at 367, as demonstrated
by the rationale set forth in the order itself:
This order promotes economy and efficiency in Federal procurement by
ensuring that the parties that contract with the Federal Government provide
adequate COVID-19 safeguards to their workers performing on or in
connection with a Federal Government contract . . . . These safeguards will
decrease the spread of COVID-19, which will decrease worker absence, reduce
labor costs, and improve the efficiency of contractors and subcontractors at
sites where they are performing work for the Federal Government. Accordingly,
ensuring that Federal contractors and subcontractors are adequately protected
from COVID-19 will bolster economy and efficiency in Federal procurement.
EO 14042, § 1. The nexus is easy to discern: slowing COVID-19’s spread promotes efficiency
and economy because federal procurement—just as with businesses—suffers (and incurs
higher costs) when people contracting with the Federal Government get sick and miss work.
The EO is concerned with protecting the Federal Government’s financial and
operational interests as a contracting party. Ensuring that its contractors do not suffer major
disruptions from COVID-19 accomplishes just that. As the EO explains, COVID-19 is an
airborne disease that spreads quickly, so in order to ensure that contractors do not spread
COVID-19 to one another, all contractors working in a given physical workspace must be
vaccinated. This is fully explained by the November OMB Determination’s economy-andefficiency rationale, which lays out that increased vaccinations will “decrease the spread of
COVID-19, which will in turn decrease worker absence, save labor costs on net, and thereby
improve efficiency in Federal contracting.” 86 FR at 63421; see also id. at 63421–22. See also infra
14
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at 27.
Texas argues that the standards set forth in the Task Force Guidance are “far too
attenuated” from any conceptions of economy and efficiency. Mot. at 13–14. As an initial
matter, courts have upheld Executive action even where the nexus to economy and efficiency
“may seem attenuated.” See Chao, 325 F.3d at 366 (discussing Kahn, 618 F.2d 784); Nat’l Ass’n
of Mfrs. v. Perez, 103 F. Supp. 3d 7, 19–20 (D.D.C. 2015). Further, there is no such attenuation
here: as recently as August 2021, unvaccinated persons had a 6.1-times greater risk of testing
positive for COVID-19 infection than did persons who were fully vaccinated, and an 11.3times greater risk of dying from COVID-19. CDC, Rates of COVID-19 Cases and Deaths by
Vaccination Status (date posted Oct. 15, 2021), https://covid.cdc.gov/covid-datatracker/#rates-by-vaccine-status. Other data indicates that, “[f]or all adults aged 18 years and
older, the cumulative COVID-19-associated hospitalization rate was about 9 times higher in
unvaccinated persons.” CDC, Rates of laboratory-confirmed COVID-19 hospitalizations by
vaccination status (dated posted November 18, 2021), https://covid.cdc.gov/covid-datatracker/#covidnet-hospitalizations-vaccination. And with the highly transmissible Delta
variant, contractors providing essential services to the Government could be crippled if a
substantial number of their unvaccinated employees get sick. The connection between this
state of affairs and the economy and efficiency of procurement and supply is not only
reasonable, but fully explained in the November OMB Determination. See infra at 27. Notably,
courts have upheld executive action under FPASA involving diverse policy agendas that, if
anything, are far more attenuated than reducing the number of contractor employees who are
15
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sick with COVID and, therefore, unable to provide services the government has contracted
for—and is paying for. See, e.g., Kahn, 618 F.2d at 790 (collecting cases for the proposition that
FPASA has been “most prominent[ly]” used to impose “a series of anti-discrimination
requirements for Government contractors”); City of Albuquerque v. U.S. Dep’t of Interior, 379
F.3d 901 (10th Cir. 2004) (urban renewal); Chao, 325 F.3d 360 (rights of union members);
AFGE v. Carmen, 669 F.2d 815 (D.C. Cir. 1981) (conservation of gasoline during an oil crisis);
Napolitano, 648 F. Supp. at 729 (immigration status through e-Verify).
To be sure, FPASA does not give the President sweeping power to issue arbitrary
decrees over the economy. But it is by no means limited to actions that serve no purpose other
than to “ensure the efficient purchase of goods and services,” as its use to impose antidiscrimination requirements clearly indicates. Chao, 325 F.3d at 366-67; Kahn, 618 F.2d at 790;
see also, Carmen, 669 F.2d at 817–18 (executive order directing agencies to reduce subsidized
parking for federal employees was permissible even where primary goal was “to reduce the
waste of energy, particularly gasoline, in commuting to and from work”). While Texas may
disagree with the President’s policy or consider it unwise, the EO meets the requirement that
the President consider the policy “necessary.” 8 40 U.S.C. § 121(a).
The same logic underpinning the EO’s application to contractors applies with equal
force to subcontractors. If subcontractors fall ill or infect others with COVID-19 while

Texas also implies that the EO’s stated rationale is “’pretextual.’” Mot. at 13
(quoting BST Holdings, L.L.C. v. Occupational Safety & Health Admin., United States Department of
Labor, --- F.4th ---, No. 21-60845, 2021 WL 5279381 (5th Cir. Nov. 12, 2021)). The
economy-and-efficiency explanation demonstrates that is not so, but Defendants also
address Texas’s argument regarding pretextuality later. See infra at 21–22.
8
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working on a federal contract, their illness and related absenteeism increases the Federal
Government’s costs. Cf. Chao, 325 F.2d at 362 (affirming FPASA use to issue Executive Order
applying to subcontractors). By contrast, the EO does not apply to subcontractors not working
on a federal contract or at a federal workplace, underscoring the direct nexus between the EO
and the government’s economy-and-efficiency interests. Thus, the case Texas relies on to
challenge the EO’s application to subcontractors—Liberty Mutual, Mot. at 14—is far afield, as
there the connection to federal operations was unclear. 639 F.3d at 166 (involving a contractual
requirement on a subcontractor who “had[] not written any insurance policies for any federal
agency”). Here, the Acting OMB Director made factual findings about how applying the Task
Force Guidelines to government subcontractors would promote economy and efficiency.
November OMB Determination, 86 FR at 634421–23. “By contrast, no such findings” were
made in Liberty Mutual about whether applying the challenged EO to subcontractors would
promote efficiency and economy. 639 F.2d at 171.
Moreover, despite Texas’s claims of “overwhelming evidence of the negative
consequences” of the EO, Mot. at 14–15 (emphasis omitted) (citing Exs. M-Q, Dkt. 6-1,
https://perma.cc/9GUT-9UT7), no evidence suggests any “economic disruption” will occur.
For example, Texas fails to offer any proof that either of the two employers identified in the
cited evidence have contracts with the Federal Government within the EO’s scope. See Mot.
Exs. M-Q. Further, while Texas raises alarm about a potential increase in unemployment
benefits, a number of factors Texas has left completely unaddressed—including whether
employees subject to the EO have sought accommodation requests—impact the existence of
17
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any harm. The Court should not rely on Texas’s parade of horribles. 9
In short, Texas jumps from identifying individuals who have been told to vaccinate by
their employers (and who object to vaccination) to immediately assuming economic peril for
the state. That cannot meet Texas’s burden for injunctive relief, and certainly does not
establish negative effects caused by the EO. And, even if Texas had shown some negative
effects from the EO, courts have upheld FPASA actions even when a plaintiff could plausibly
argue that the challenged action will have “opposite effects or no effects” on efficiency or
economy. Chao, 325 F.3d at 366–67; see also Kahn, 618 F.2d at 792–93 (affirming action taken
under FPASA though it might in fact increase procurement costs). For all of these reasons,
Texas has failed to demonstrate the President exceeded his authority in issuing the EO.

b. The President has authority to direct government procurement
policy.
Although Texas would have the Court believe that the EO’s intention is to create
“major economic and social” change, Mot. at 17, the use of FPASA here is entirely consistent
with its prior (deemed valid) deployments. Since the 1960s, federal appellate courts have
routinely acknowledged that FPASA permits the President to manage government contracting

In the interest of length, Defendants do not highlight all of Texas’s failings of proof
here. At most, though, all Texas shows is that four residents of Texas working at two
separate companies have been asked by their employers to vaccinate; all four residents have
religious objections to becoming vaccinated, but only two (working at only one of the
identified employers) are known to have sought accommodation (the result of those requests
is not offered); the consequence of not vaccinating at one of the employers is termination
(the consequence at the other is not offered); replacing these and similar personnel at those
employers purportedly involves complicated dynamics; and Texas offers unemployment
benefits.
9
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through executive orders. See, e.g., Farkas, 375 F.2d at 632 n.1 (“We would be hesitant to say
that the antidiscrimination provisions of Executive Order 10,925 are so unrelated to the
establishment of ‘an economical and efficient system for . . . the procurement and supply’ of
property and services . . . that the order should be treated as issued without statutory
authority.”); Farmer v. Phila. Elec. Co., 329 F.2d 3, 7 (3d Cir. 1964); see also Napolitano, 648
F.Supp.2d at 730, 737–738; EO 12072, 43 FR 36869 (Aug. 16, 1978); EO 13465, 73 FR 33285
(June 11, 2008); EO 13950, 85 FR 60683 (Sept. 28, 2020).
Though Texas challenges that the EO is a “brazen assumption of power that violates
the Major Questions doctrine,” Mot. at 17, Congress has long understood and accepted that
FPASA granted broad authority to the President. “Past [Presidential] practice does not, by
itself, create power, but ‘long-continued practice, known to and acquiesced in by Congress,
would raise a presumption that the [action] had been [taken] in pursuance of its consent.’”
Dames & Moore v. Regan, 453 U.S. 654, 686 (1981). While Congress has revised FPASA since
1949, including a complete recodification in 2002, none of those amendments modified or
restricted the power used by the President here (or checked the President as to prior
deployments). 10 “If a word or phrase has been . . . given a uniform interpretation by inferior
courts . . . , a later version of that act perpetuating the wording is presumed to carry forward
that interpretation.” Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Communities Project, Inc., 576

See, e.g., Pub. L. No. 99-500, §101(m) [title VIII, §832], 100 Stat. 1783-345 (1986);
Pub. L. No. 99-591, §101(m) [title VIII, §832], 100 Stat. 3341-45 (1986); Pub. L. No. 104208 § 101(f) [Title VI, § 611], 110 Stat. 3009-355 (1996); Pub. L. No. 107-217, 116 Stat.
1062, 1068 (2002).
10
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U.S. 519, 536–37 (2015) (quoting A. Scalia & B. Garner, Reading Law: The Interpretation of Legal
Texts 322 (2012)). In contrast, the position taken by Texas ignores more than half-a-century
of precedent from all three branches of our constitutional system. The President has clear
authority to act as he did.
Texas argues that the FAR Council’s statutory responsibility under the Office of
Federal Procurement Policy Act (“OFFP Act”), 41 U.S.C. § 1101 et seq., to “issue and maintain
. . . a single Government-wide procurement regulation” means the FAR Council has the
exclusive authority to issue procurement regulations. 11 Mot. at 16–17 (citing 41 U.S.C. §
1303(a)(1)). But there is nothing in the text of the cited language stating, or even implying, that
the FAR Council’s authority to issue regulations regarding procurement is exclusive. Indeed, the
OFPP Act also permits agencies to prescribe “regulations essential to implement
Government-wide policies and procedures,”41 U.S.C. § 1303(a)(1)(A), which cannot be
reconciled with Texas’s reading.
Nor is the President’s directive to amend the FAR to provide for the COVID-19 safety
clause’s inclusion a usurpation of the FAR Council’s right to prescribe regulations; the
President has in no way prescribed the amendments himself, and has usurped no authority
whatsoever. Further, the EO acknowledges that the President’s directions regarding
procurement regulations and guidance are made only “to the extent permitted by law.” EO

Under the OFFP Act, 41 U.S.C. § 1101 et seq., the FAR Council “assist[s] in the
direction and coordination of Government-wide procurement policy and Government-wide
procurement regulatory activities in the Federal Government.” Id. § 1302(a). That includes
issuing and maintaining the FAR, an over 2,000-page regulation for procurement policy. Id.
§ 1303(a).
11
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14042 § 3.
At any rate, all of that is still to come: the FAR Council has not yet amended the FAR,
see Open FAR Cases as of November 1, 2021 at 2, https://perma.cc/G9G3-6TZA (indicating
that on September 29, 2021, the FAR Council opened a case to implement EO 14042 by
drafting a proposed rule). All that has occurred to date is that the FAR Council issued “initial
direction for the incorporation of [the COVID-19 safety] clause into . . . solicitations and
contracts” to ensure consistency across federal contracting at large (thus serving efficiency
purposes) until the FAR is amended. See FAR Memo. FPASA permits this, since 40 U.S.C.
§ 121(a) authorizes the President to “prescribe policies and directives” necessary to provide
the Federal Government with an economical and efficient system for procurement and supply,
“and performing related functions including contracting.” Id. §§ 101(1), 121(a).

c. BST is inapposite to the issues here.
Texas repeatedly cites to BST, 2021 WL 5279381, 12 but that case is irrelevant here. The
OSHA requirement at issue in BST involves a different statute, concerns different
Constitutional authority, implicates different federal agency defendants, centers on a different
type of Executive action, and impacts an entirely different (though overlapping) set of

BST involved a challenge by “a diverse group of petitioners” to an Emergency
Temporary Standard (“ETS”) issued by the Occupational Safety and Health Administration
(“OSHA”) providing private employers with more than 100 employees the option to require
employees to vaccinate for COVID-19 or undergo weekly COVID-19 tests and wear masks.
2021 WL 5279381, at *1. See also 86 FR 61402. OSHA issues ETSs pursuant to the
Occupational Safety and Health Act (“OSH Act”), 29 U.S.C. § 651 et seq., and pursuant to
Executive Branch authorities derivative of the Commerce Clause, BST, 2021 WL 5279381, at
*3, 7. Neither the OSH Act nor the Commerce Clause are at issue in this case.
12
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employers. Compare id. with EO 14042 and Protecting the Federal Workforce and Requiring
Mask-Wearing, Exec. Order No. 13,991 (EO 13,991), 86 FR 7045, § 4(a) (Jan. 20, 2021)
(establishing the Task Force). At bottom, unlike in BST, EO 14042 concerns the Executive
Branch’s role as a player in the commercial marketplace: federal agencies, just like other
contracting parties, can elect to contract with others on terms of their own choosing. “It has
long been recognized that the government, like private individuals and businesses, has the
power ‘to determine those with whom it will deal, and to fix the terms and conditions upon
which it will make needed purchases.’” Ray Baillie Trash Hauling, Inc. v. Kleppe, 477 F.2d 696 (5th
Cir. 1973) (quoting Perkins v. Lukens Steel Co., 310 U.S. 113, 127 (1940)); see also Kahn, 618 F.2d
at 794 (“Those wishing to do business with the Government must meet the Government’s
terms; others need not”). The Executive Branch’s right to contract, and its relationship to
those with whom it contracts, places the issues here on vastly different footing from the BST
test-or-vaccine requirement, where there was no direct commercial exchange with the
government. See BST, 2021 WL 5279381, at *7 (charging that the vaccine requirement
“commandeers U.S. employers”).
Further, while OSHA issues emergency standards rarely, Presidential directives under
FPASA are frequently issued and frequently upheld. This makes sense, given that the OSH
Act empowers OSHA to issue emergency standards only in the rare circumstance where it
finds that doing so is “necessary to protect employees” from a “grave danger” in the
workplace. 29 U.S.C. § 655(c). That stands in marked contrast to the “necessary flexibility
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and ‘broad-ranging authority’” Congress gave the President in FPASA. Chao, 325 F.3d at 366
(quoting Kahn, 618 F.2d at 789).

ii.

Texas is not likely to succeed on its Administrative Procedure Act
(“APA”) Challenges to the OMB Determination or the FAR Memo.
a. Texas’s challenges to the September OMB Determination are
moot and not justiciable.

The November OMB Determination, which replaces the September OMB
Determination, renders Texas’s challenges to the first one moot. The November OMB
Determination expressly “rescinds and supersedes [the] prior notice.” 86 FR at 63418. It
contains substantive changes, including a new date by which contractors must comply with
the EO’s vaccination requirements. Texas has nonetheless chosen to challenge the prior
Determination, even though it is a “well-settled principle of law” that “when an agency has
rescinded and replaced a challenged regulation, litigation over the legality of the original
regulation becomes moot.” Akiachak Native Community v. U.S. Dep’t of Interior, 827 F.3d 100,
113 (D.C. Cir. 2016); see also Princeton Univ. v. Schmid, 455 U.S. 100, 102–03 (1982) (holding that
“substantially amend[ing]” regulations even after litigation has commenced suffices to moot
claims); Sannon v. United States, 631 F.2d 1247, 1250 (5th Cir. 1980) (“That newly promulgated
regulations immediately applicable to litigants in a given case can have the effect of mooting
what once was a viable case is without doubt.”).
In any event, the APA does not apply to either OMB Determination because the Acting
OMB Director promulgated the rules pursuant to delegated presidential authority.
“Presidential action is not subject to judicial review under [the APA].” Nat’l Res. Def. Council,
Inc. v. U.S. Dep’t of State, 658 F. Supp. 2d 105, 109 (D.D.C. 2009) (citing Franklin v. Massachusetts,
23
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505 U.S. 788, 800–01 (1992); Dalton v. Specter, 511 U.S. 462, 470 (1994)). The EO delegated to
the OMB Director the President’s existing authority to determine whether the Task Force
Guidance “will promote economy and efficiency in Federal contracting.” See EO 14042, § 2(c).
It did so pursuant to 3 U.S.C. § 301, which authorizes the President “to designate and empower
the head of any department or agency in the executive branch, . . . to perform without
approval, ratification, or other action by the President [] any function which is vested in the
President by law,” including the President’s power to direct government contracting under
FPASA. When exercising delegated authority, the official “stands in the President’s shoes”
and “cannot be subject to judicial review under the APA.” NRDC, 658 F. Supp. 2d at 109 &
n.5, 111; see also Tulare Cnty.. v. Bush, 185 F. Supp. 2d 18, 28–29 (D.D.C. 2001), aff’d, 306 F.3d
1138 (D.C. Cir. 2002); Detroit Int’l Bridge Co. v. Gov’t of Canada, 189 F. Supp. 3d 85, 100 (D.D.C.
2016).
Chamber of Commerce. of the United States v. Reich, 74 F.3d 1322 (D.C. Cir. 1996), is not to
the contrary. There, the plaintiffs did not bring APA claims, so the court limited its analysis to
whether plaintiff could rely on non-statutory causes of action to challenge an executive order.
See id. at 1327. To be sure, Reich held that plaintiffs had other, non-statutory avenues to review
executive action—and Texas can do just that to challenge the EO as a violation of FPASA.
But that has no bearing on whether Texas can use the APA to make that challenge, and for
the reasons stated, it cannot.

b. Texas’s challenges to the FAR Memo are not justiciable, and
even so, the FAR Memo falls within the FAR Council’s authority.
The FAR Memo is also not subject to judicial review under the APA. The APA
24
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provides review only of final agency action—i.e., a decision (1) that marks the “consummation
of the agency’s decisionmaking process” and (2) by which “rights or obligations have been
determined, or from which legal consequences will flow.” Bennett v. Spear, 520 U.S. 154, 177–
78 (1997) (citations omitted). Neither prong is met here.
First, the FAR Memo is not final agency action because it is not the FAR Council’s
final word on the COVID-19 safety clause. This guidance was issued in accordance with the
EO’s instructions for the FAR Council to “take initial steps to implement” the contract clause
described in the EO. EO 14042 § 3(a) (emphasis added). The FAR Memo suggests a COVID19 safety clause for contracting officers to use in the interim, subject to agency- and contractspecific deviations to be developed by each agency. FAR Memo at 4–5. The conclusion of the
policymaking process set forth in the EO—the FAR Council’s amendment to the FAR to
complete the implementation of the EO by providing the contract clause “for inclusion in
Federal procurement solicitation and contracts” subject to the EO—has yet to occur. EO
14042 § 3(a); see also Open FAR Cases as of November 1, 2021 at 2, https://perma.cc/G9G36TZA (indicating that on September 29, 2021, the FAR Council opened a case to implement
EO 14042 by drafting a proposed rule).
Second, agencies can implement the EO without the FAR Memo, so it is not a decision
from which “legal consequences will flow.” Bennett, 520 U.S. at 177–78 (citation omitted).
Plaintiffs cannot challenge guidance when they fail to show “any risk of future harm traceable
to the . . . Guidance itself, as opposed to the preexisting federal laws it describes.” Klayman v.
President of the U.S., 689 F. App’x 921, 924 (11th Cir. 2017). The language of the FAR Memo
25
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makes clear that the legal consequences here emanate from the EO, rather than the nonbinding FAR guidance. As the memo explains, the FAR Council developed the suggested
COVID-19 safety clause “pursuant to section 3(a) of the executive order” and to “support
agencies in meeting the applicability requirements and deadlines set forth in the order,” FAR
Memo at 2, not because of any independent legal obligation imposed by the Council.
Even if the FAR Memo was final agency action, Texas fails to challenge any specific
aspect in which the FAR Council exceeded its statutory authority. The FAR Memo simply
carries out the EO directive to “take initial steps to implement appropriate policy direction”
for how agency acquisition offices can use the COVID-19 safety clause described in the EO.
EO 14042 § 3(a). Texas claims that the FAR Memo improperly reveals the goal to “get[] more
people vaccinated.” Mot. at 24 (quoting FAR Memo at 3), but it is difficult to see what is
problematic about this intention, which dovetails with the EO’s goal of “decreas[ing] the
spread of COVID-19, which will decrease worker absence, reduce labor costs, and improve
the efficiency of contractors and subcontractors at sites where they are performing work for
the Federal Government.” EO 14042 § 1. And, as explained above, see supra Part II.A.i., these
goals fall well within the President’s authority under FPASA. For similar reasons,
Administrator Carnahan, Secretary Nelson and Administrator Austin were properly exercising
their authority in issuing nonbinding guidance to help contractors incorporate the COVID-19
safety clause. Accordingly, Texas’s challenges to the FAR Memo fall short.

c. Neither the November OMB Determination nor the FAR Memo
are arbitrary and capricious.
Even if the November OMB Determination and the FAR Memo were subject to the
26
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APA, the arbitrary-and-capricious claims would still fail because the Determination provides
“a rational connection between the facts found and the choice made.” Dickson v. Sec’y of Def.,
68 F.3d 1396, 1404–05 (D.C. Cir. 1995) (quoting Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)). Arbitrary and capricious review is a
“deferential standard” under which an agency action must only satisfy “minimum standards
of rationality.” La. Env’t Action Network v. U.S. EPA, 382 F.3d 575, 582 (5th Cir. 2004). A
court “simply ensures that the agency has acted within a zone of reasonableness and, in
particular, has reasonably considered the relevant issues and reasonably explained the
decision.” FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 1158 (2021).
The November OMB Determination is eminently reasonable. OMB approved the
revised Task Force Guidance because it concluded that “[t]he safety protocols that are set
forth” in the guidance “are meant to ensure that COVID-19 does not easily spread within the
workplace, so that Federal contractor employees can continue to be productive.” 86 FR at
63,423. The requirement promotes economy and efficiency in federal contracting because
decreasing worker absences lowers costs. As OMB explains, “[r]educing the number of
infected people mechanically reduces transmission,” and “evidence also indicates that vaccines
also reduce transmission by people who contract ‘breakthrough’ infections.” Id. at 63,422. In
conjunction with the other safety protocols proposed in the Task Force Guidance, the vaccine
requirements will “prevent infection and illness and preserve the productivity” of federal
contractors. Id. OMB also weighed concerns about employee retention, explaining that data
from private companies led it to conclude that “few employees [will] quit because of the
27
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vaccine mandate” and “even if some non-negligible number of workers were to quit rather
than comply with a vaccine mandate,” the short-term cost of replacing those workers is
outweighed by “long-lasting” benefits of vaccination. 86 FR at 63422.
Texas claims that the November OMB Determination and FAR Memo did not
properly consider costs to the States. Mot. at 22. But the November OMB Determination
makes clear that it did consider the costs to covered contractors, including Texas, and
determined that “[b]ecause vaccines are widely available for free, the cost of implementing a
vaccine mandate is largely limited to administrative costs associated with distributing
information about the mandate and tracking employees’ vaccination status. Such costs are
likely to be small.” 86 FR at 63422. As for “reliance interests,” Texas fails to articulate any real
harm from their “reliance” on the lack of a contractor vaccine requirement when enacting
state laws. Additionally, the EO does not create new rights to alter existing contracts, helping
to protect Texas’s reliance interests on the contracts it already has in place. OMB was entitled
to approve guidance to manage federal operations and contracts on the basis of the data it
considered, notwithstanding the presence of state and local measures that would be preempted
for federal contracting purposes.
Texas also argues that the November OMB Determination was pretextual and a “trojan
horse for regulation of public health.” Mot. at 23. But Texas fails to establish that the
November OMB Determination and attendant explanation “is incongruent with what the
record reveals about the agency’s priorities and decisionmaking process.” Dep’t of Com. v. New
York, 139 S. Ct. 2551, 2575–76 (2019). As OMB reasonably concluded, slowing the spread of
28
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COVID-19 has an economically beneficial impact on federal operations, since federal
contractors incur significant labor costs when workers fall sick from COVID-19 and spread it
to others in the workplace. See 86 FR at 63421–23. While imposing such a contractual
requirement may also have public health effects, that result does not undermine the reasoning
or legitimacy of the Acting OMB Director’s determination. A Presidential exercise of FPASA
authority does not “become[] illegitimate if, in design and operation, the President’s
prescription, in addition to promoting economy and efficiency, serves other, not
impermissible, ends as well.” Carmen, 669 F.2d at 821; see also id. (collecting cases).
Nor can Texas succeed in complaining that the November OMB Determination
contains post hoc rationalizations. See Mot. at 22. No principle of law prevents the Executive
Branch from “‘deal[ing] with [a] problem afresh’ by taking new agency action.” Dep’t of
Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1907–08 (2020) (quoting SEC v.
Chenery Corp., 332 U.S. 194, 201 (1947)). The Acting OMB Director took that route here: rather
than merely providing a fuller explanation of her prior Determination, the November OMB
Determination “rescinds and supersedes [her] prior notice.” 86 FR at 63418. And the Acting
OMB Director set a new date for contractor compliance, further underscoring the superseding
nature of her action. An entirely new agency action does not equate to mere “litigation
affidavits.” Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 419 (1971). And although
the Acting OMB Director ultimately reached the same efficiency-and-economy conclusion,
she properly rested that new conclusion on evidence and justifications. See Regents, 140 S. Ct.
at 1908 (“An agency taking [the new-agency-action] route is not limited to its prior reasons.”).
29
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The November OMB Determination simply provides information about “the grounds that
the agency invoked when it took the action.” Id. at 1907 (quoting Michigan v. EPA, 576 U.S.
743, 758 (2015)). In sum, neither the November OMB Determination nor the FAR Memo are
arbitrary and capricious.

iii.

Texas’s 41 U.S.C. § 1707 claims are not likely to succeed.

Texas faults the Task Force Guidance, the Initial Determination, and the FAR Memo
for not complying with the notice-and-comment requirements of 41 U.S.C. § 1707. None of
these claims have merit.

a. Texas’s challenges to the OMB Determination are moot, and in
any event, the November OMB Determination readily complies
with 41 U.S.C. § 1707.
As explained, see supra at 22–24, Texas’s challenges to the September OMB
Determination under 41 U.S.C. § 1707 are also moot. Even setting mootness aside, Texas’s
claim against the September OMB Determination is not justiciable: Section 1707 does not
apply to exercises of Presidential authority like the EO and the OMB Director’s
Determinations. Section 1707 applies only to an “executive agency,” a defined term in the
statute. 41 U.S.C. § 133. That statutory definition does not include the President. See id.
Because the President is not an agency under the statute, and because the OMB Director acted
pursuant to a delegation from the President, § 1707’s procedural requirements do not apply to
either EO 14042 or to the OMB Director’s Determinations. See EO 14042 § 3(a). See NRDC,
658 F. Supp. 2d at 109 & n.5, 111; supra at 23–24.
To the extent Texas challenges the November OMB Determination, that also fails for
the additional reason that the Determination invokes § 1707(d)’s waiver for “urgent and
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compelling circumstances.” Those circumstances exist because, among other reasons, “[t]he
pandemic continues to present an imminent threat to the health and safety of the American
people.” 86 Fed. Reg. at 63423–24. As explained in her new economy-and-efficiency
determination, the Acting OMB Director concluded that notice-and-comment would be
impracticable here, not least because delay “would result in harm.” Id. at 6342–-25. She also
properly designated her determination as “temporary” and noted she is “soliciting comment
on all subjects of this determination,” consistent with her obligations under § 1707(e). Id.

b. The FAR Memo and Task Force Guidance are not “policies”
subject to 41 U.S.C. § 1707.
Section 1707’s procedural notice requirements also do not apply to the FAR Memo or
the Task Force Guidance because they are, at most, nonbinding guidance, not “policies.” The
FAR Council issued the memo to develop a template COVID-19 safety clause “to support
agencies in meeting the applicability requirements and deadlines set forth in [EO 14042]” and
to “encourage[]” agencies to “exercise their authority” to temporarily deviate from the FAR
by including similar clauses in their procurement contracts. FAR Memo at 2–3. The FAR
Memo does not direct an agency to take any specific action, but instead encourages contracting
officers to “follow the direction[s] … issued by their respective agencies” for how to utilize
the memo’s guidance. Id. 13 The FAR Memo suggests a sample COVID-19 safety clause that

For similar reasons, Texas’s claim that the FAR Memo amounted to a “significant
revision” to the FAR requiring notice and comment also fails. See Mot. at 19. The memo
does not revise the FAR; rather, it provides agencies with “initial direction for the
incorporation of a clause into their solicitations and contracts to implement guidance” from
the Task Force. FAR Memo at 1. Texas cites no authority indicating that 48 C.F.R. § 1.501-2
would apply to initial guidance.
13
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contractors can implement in order to comply with their obligations under the EO, but
contractors need not adopt this precise clause. See Texas v. Equal Employment Opportunity
Commission, 933 F.3d 433, 441 (5th Cir. 2019) as revised (Nov. 25, 2015), aff’d by equally divided
court, 136 S. Ct. 2271 (2016) (“Courts have looked for mandatory language to determine
whether an agency's action binds it and accordingly gives rise to legal consequences.”) The
FAR Memo has no independent effect and none of its guidance is operational unless an agency
chooses to incorporate it into a procurement contract.
Likewise, the Task Force Guidance has no legal consequences without approval by the
OMB Director. See Task Force Guidance at 1. In the absence of OMB action, the Task Force
Guidance would have no independent effect at all, let alone a “significant effect beyond the
internal operating procedures” of the issuing agency. See 41 U.S.C. § 1707. Similarly, in the
APA context, agency action is no more than nonbinding guidance when it does not “impose[]
any rights and obligations” on the parties. Texas v. United States, 809 F.3d 134, 171 (5th Cir.
2015). Because neither the FAR Memo nor the Task Force Guidance have independent legal
effect, invalidating either would have no resulting impact, because contractors would still be
required to comply with the Executive Order. Accordingly, they are nonbinding guidance, and
Texas cannot succeed on its § 1707 claims.

iv.

Plaintiffs’ Constitutional claims are meritless.
a. The challenged actions do not violate the nondelegation
doctrine.

FPASA’s delegation of authority to the President fits comfortably within the bounds
of constitutionally permissible delegations. Congress may lawfully delegate decision-making
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authority so long as it “lay[s] down by legislative act an intelligible principle to which the person
or body authorized to [act] is directed to conform.” Mistretta v. United States, 488 U.S. 361, 372
(1989) (citation omitted). Under this standard, a delegation is “constitutionally sufficient if
Congress clearly delineates [1] the general policy, [2] the public agency which is to apply it, and
[3] the boundaries of this delegated authority.” Id. at 372–73 (citation omitted).
FPASA contains a clearly defined intelligible principle that falls well within lawful
bounds. It sets forth a general policy—the promotion of economy and efficiency in the Federal
Government’s procurement of property and services, see 40 U.S.C. § 101—and authorizes the
President to issue orders designed to further those specific statutory goals in that narrow,
definable context, see id. § 121(a). It is unsurprising that Texas identifies no case holding that
FPASA violates the exceedingly deferential nondelegation doctrine—every court to consider
the question has held that the Congressional grant of contracting authority to the President
passes constitutional muster. See City of Albuquerque, 379 F.3d at 914; Kahn, 618 F.2d at 793
n.51. Texas largely reiterates its statutory objections—protesting that the statute is “so broad,”
Mot. at 25—but “Congress does not violate the Constitution merely because it legislates in
broad terms.” Touby v. United States, 500 U.S. 160, 165 (1991).
Texas also argues that the President violated 3 U.S.C. § 301 when he delegated his
authority to members of the Task Force who were not Senate confirmed. Mot. at 26 n.64. But
the EO only directs the Task Force to amend the FAR to comply with its terms—it does not
purport to delegate Presidential authority to the Task Force. See EO 14042 § 2(b). The text of
the EO makes this clear: it states that the OMB Director shall act “as an exercise of the
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delegation of my authority under the Federal Property and Administrative Services Act, see 3
U.S.C. 301,” id. § 2(c), but does not invoke that statutory provision when referencing the FAR
Council, see id. § 3(a). The EO’s directive to the FAR Council does not violate 3 U.S.C. § 301
because it does not implicate this statute.

b. The challenged actions do not violate the Spending Clause.
Texas further claims that EO 14042 violates the Spending Clause because only
Congress has the ability to appropriate funds. Relying on City & County of San Francisco v. Trump,
897 F.3d 1225 (9th Cir. 2018), Texas argues the President “has no spending power of his
own.” Mot. at 26. But Trump involved the President’s attempt to apply conditions to Federal
grants when Congress “ha[d] not delegated [the] authority to the Executive to condition new
grants on compliance” with those terms. Trump, 897 F.3d at 1233. Here, FPASA specifically
delegates authority to the President to impose “policies and directives” necessary to manage
federal contracting. See 40 U.S.C. § 121(a).
Texas also argues that EO 14042 and its implementing guidance exceed a limitation
imposed on the Federal Government’s spending power, Mot. at 26—namely, that if Congress
“intends to impose a condition on the grant of federal moneys, it must do so unambiguously”
so “States [can] exercise their choice knowingly.” Pennhurst State Sch. & Hosp. v. Halderman, 451
U.S. 1, 17 (1981); see also Dole, 483 U.S. at 206–07. This limitation on Congress’s authority to
condition grants of federal funding does not apply to federal contracts, nor has any court ever
so held. “[T]he consequences of imprecision” in spending legislation “are not constitutionally
severe” when the Federal Government “is acting as patron rather than as sovereign.” See Nat’l
Endowment for the Arts v. Finley, 524 U.S. 569, 589 (1998).
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At any rate, EO 14042 and its implementing guidance unambiguously put contractors
on notice that compliance with OMB-approved Task Force Guidance is an obligation under
a covered contract. EO 14042 ensures that “the existence of the condition itself” will be
“explicitly obvious” to federal contractors by directing agencies to incorporate (to the extent
permitted by law) a COVID-19 safety clause into a procurement contract before obligating a
contractor’s compliance. See Benning v. Georgia, 391 F.3d 1299, 1307 (11th Cir. 2004) (emphasis
added) (citation omitted). A state agency or subdivision will be capable of making “an
informed,” voluntary decision whether to accept the attendant obligations of contracting with
the Federal Government. See Pennhurst, 451 U.S. at 25.
Furthermore, Texas stakes its entire claim on the fact that agencies are encouraged
under the FAR Memo to include a provision requiring compliance with “guidance conveyed
through Frequently Asked Questions,” which may be amended during the period of
performance. See Mot. at 27. But the Supreme Court has not required exactitude when
conditioning federal funding. See, e.g., Bennett v. Ky. Dep’t of Educ., 470 U.S. 656, 669 (1985).
Indeed, “the Supreme Court has held that conditions may be ‘largely indeterminate,’” and yet
constitutionally permissible, as long as the States have clear notice that accepting funds
“obligate[s] them to comply with [the conditions].” Mayweathers v. Newland, 314 F.3d 1062,
1067 (9th Cir. 2002) (quoting Pennhurst, 451 U.S. at 24–25). Federal contractors are capable of
making informed, voluntary decisions to accept an obligation to comply with periodically
updated guidelines. See Ky., Dep’t of Human Res. v. Donovan, 704 F.2d 288, 299 (6th Cir. 1983).
The challenged condition thus satisfies Dole and Pennhurst.
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B. Texas does not face irreparable harm.
Texas must show that, in the absence of an injunction, it is “likely to suffer irreparable
harm[;]” i.e., harm for which there is no adequate remedy at law. Daniels Health Scis., LLC v.
Vascular Health Scis., LLC, 710 F.3d 579, 585 (5th Cir. 2013) (citation omitted). That showing
must demonstrate that irreparable harm is likely, not merely possible, Winter, 555 U.S. at 20;
“[s]peculative injury is not sufficient” to make a clear showing of irreparable harm,” Holland
Am. Ins., 777 F.2d at 997. Moreover, “the irreparable harm element must be satisfied by
independent proof, or no injunction may issue.” White v. Carlucci, 862 F.2d 1209, 1211 (5th
Cir. 1989) (citing Enter. Int’l, Inc. v. Corporacion Estatal Petrolera Ecuatoriana, 762 F.2d 464, 472
(5th Cir. 1985). Texas has not carried its burden here.
As noted, in order to promote the safe and effective performance of federal contracts
in the midst of a global health emergency, EO 14042 sets the terms on which the Federal
Government will enter contracts. “Like private individuals and businesses, the Government
enjoys the unrestricted power to produce its own supplies, to determine those with whom it
will deal, and to fix the terms and conditions upon which it will make needed purchases.”
Perkins, 310 U.S. at 127. In an effort to dictate the very thing that the Supreme Court has said
cannot be “restricted,” Texas frames its injury in terms of its sovereign prerogative to set state
policy. Mot at 28 (citing cases). But nothing in EO 14042 purports to “prevent [Texas] from
enforcing its laws”; it directs federal-contracting policy. Inasmuch as Texas disagrees with EO
14042, it is free to decline to deal with the United States as a contractual counterparty. What
it is not free to do, and what Texas seeks to do in this case, is to compel the United States to
contract with Texas (and even with private parties) on terms of Texas’s choosing. “Those
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wishing to do business with the Government must meet the Government’s terms; others need
not.” Kahn, 618 F.2d at 794. If Texas is correct, and this articulation of harm is sufficient to
demonstrate the requisite irreparable injury, then any state could effectively superintend
federal policy contracting decisions by framing their injury as Texas has. Moreover, to the
extent that states had opposing policy views, any federal policy under this theory would
inherently cause irreparable harm sufficient to warrant emergency relief.
Texas also argues that if EO 14042 is not enjoined, “[p]rograms that provide vital
services to both Texas and the nation could be eliminated” with “potentially devastating”
consequences. Mot. at 28. But EO 14042 is not self-executing; COVID-19 safety protocols
do not become a requirement until they are incorporated into a given contract, through
modification of an existing contract or through the inclusion of a provision as part of the
solicitation for a new contract or the extension, renewal, or exercise of an option on an existing
contract. To meet its burden to show “imminent” harm, Texas must demonstrate that the
United States (i) has improperly modified or terminated an existing contract because that
contract did not contain a COVID-19 safety clause; or (ii) has indicated that for a contract
expiring soon, or for a contract to be awarded imminently, renewal/award would be
contingent on incorporation of a COVID-19 safety clause. 14 Chacon v. Granata, 515 F.2d 922,
925 (5th Cir. 1975).

Consistent with the EO, the Task Force Guidance set forth a phase-in period for
the new requirements to be added to federal contracts, generally keyed to new contracts
awarded on or after November 14 and any changes to existing contracts made on or after
October 15. See September Guidance at 12.
14
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Although Texas points to various existing federal contracts to which it or its
subagencies are a party, see Mot. at 5–6, many of them are not proven to be subject to EO
14042. As noted, the mandatory provisions of EO 14042 expressly does not apply to
“contracts or subcontracts whose value is equal to or less than the SAT,” EO 14042 § 5(b)(iii),
including numerous contracts on which Texas relies. See; Ex. B, Liu Decl. ¶¶ 11–12 (USDA
lease); Ex. C, Summers Decl. ¶¶ 9–10 (GSA permits); Ex. D, Westlake Decl. ¶¶ 36–37 (NTESS
contracts); Ex. E, Jackson Declaration ¶ 7 (NASA contracts); Ex. F, Lopez Decl. ¶¶ 7–8 (CDC
contracts).
Almost all of the contracts that Texas identifies predate EO 14042 and therefore are
excluded from the express scope of its mandate. See supra note 6; see also Dkt. 6-1, Ex. H, &
Ex. E, Jackson Decl. ¶ 7 (NASA contracts); Dkt. 6-1, Ex. I & Ex. A, Baughman Decl. ¶ 6
(NCI/NIU contracts); Dkt. 6-1, Ex. G, ¶ 12 & Ex. B, Liu Decl. ¶ 13 (USDA lease); Dkt. 6-1,
Ex. J & Ex. C, Summers Decl. ¶¶ 13-18 (GSA permits). Even though it was not required to
modify the contract by EO 14042, the United States did in several cases seek a bilateral
modification of several contracts that predate the EO. See Ex. B, Liu Decl. ¶ ¶ 13, 17; Ex. C,
Jackson Decl. ¶ 7; accord Dkt. 6-1, Ex. J, ¶¶ 9, 12–13 (noting various bilateral modification
requests); Ex. F, Lopez Decl. ¶ 9 (bilateral modification requests withdrawn). Other than a
bilateral modification request to which Texas assented, see Ex. E, Jackson Decl. ¶ 7(c) (NASAUT-Dallas contract), there is no proof of Texas agreeing to any bilateral modification requests
to date, and the pertinent contracts remain in force. Texas therefore cannot show that it has
been harmed at all, let alone irreparably so, with respect to these contracts.
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Of existing contracts, this leaves Texas Tech University’s (“TTU”) contract with
National Technology and Engineering Solutions of Sandia, LLC (“NTESS”). NTESS, a
private corporation, contracts with the National Nuclear Security Administration (“NNSA”)
to operate Sandia National Lab (“Sandia”), a nuclear energy facility. Ex. D, Westlake Decl. ¶
4. NTESS, in turn, subcontracts with TTU for various tasks that intersect with operation of
the lab. Id. ¶ 31.
NNSA’s contract with NTESS includes a clause providing that NNSA may, “from time
to time and at any time, unilaterally modify the Contract to revise, add or delete” certain
clauses. Id. ¶ 12. Unilateral modifications “regularly occur, as these contracts are used to fill
need of a long-term or continuing nature.” Id. The contract has “unique flexibility to quickly
respond to and fulfill various national security priorities and needs.” Id. ¶ 13. Even though this
is an existing contract, on October 14, 2021, NNSA unilaterally modified its contract with
NTESS to include the COVID-19 safety clause. Id. ¶ 28. That inclusion makes good sense
here: Sandia is a “national security” laboratory that’s part of the “nuclear security enterprise.”
Id. ¶ 5. Sandia works in sensitive areas critical to the nation’s security, including “maintaining
the stockpile, nonproliferation, counterterrorism and counterproliferation, and powering the
nuclear navy.” Id. ¶ 10.
The contract between NNSA and NTESS required NTESS to “flow down” that the
COVID-19 safety clause to its subcontractors, including in its subcontract with TTU. Id. ¶ 30.
TTU and NTESS have a Contract Purchase Agreement, or an “umbrella contract,” pursuant
to which the parties execute various task orders. Id. ¶ 33. TTU has a pending task order with
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NTESS, and on November 9, 2021, NTESS requested a revision to the Contract Purchase
Agreement that includes a COVID-19 safety clause. Id. ¶ 42.
Texas cannot demonstrate that the inclusion of this clause in the TTU contract (or any
harm that Texas may speculate will result from its inclusion) was required by the EO itself or
that a favorable decision in this Court would remedy that harm. NTESS voluntarily agreed to
a clause permitting the NNSA to modify certain contract terms unilaterally. And as a
subcontractor, TTU voluntarily agreed to a contract with NTESS that required it to comply
with NTESS’s various subcontractor obligations. This modification, therefore, results from
“the independent action of some third party not before the court,” Allen v. Wright, 468 U.S.
737, 757 (1984), namely, the decision by NTESS to accept a contract with NNSA that contains
a unilateral modification provision. Although EO 14042 strongly encourages federal agencies
to pursue such modifications to the extent permitted by law, it does not require them, and the
lawfulness of such modifications will turn not on the EO, but on the specifics of the contract
at issue.
To the extent that a government contractor wanted to seek relief against the United
States for contract-based harm, Dkt. 6-1, Ex. G, ¶¶ 4-5 (referencing potential contract loss),
any such action would have to be brought in the Court of Federal Claims. 15 Under the

Although Texas’s irreparable harm claim is premised in part on the declarations of
other individuals who do not wish to be vaccinated for religious or medical reasons, see Dkt.
6-1, Exs. M-Q, Texas has provided no evidence that any of these individuals work for TTU
or SNL-related work orders, let alone that they have sought a religious or medical exemption
as EO 14042 authorizes them to do. Even had Texas done so, it would lack parens patriae
standing to bring such claims. See supra at 10.
15
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Contract Disputes Act, the Court of Federal Claims has exclusive jurisdiction over covered
procurement claims sounding in breach of contract against the United States that exceed
$10,000. See 28 U.S.C. § 1491(b); accord 28 U.S.C. § 1491(a) (COFC exclusive jurisdiction over
non-procurement contract claims). See also Humphries v. Various Fed. USINS Emps., 164 F.3d
936, 941 (5th Cir. 1999) (“[T]he law of this circuit is clear that the Court of Claims has exclusive
jurisdiction of a Tucker Act claim in excess of $10,000.” (internal quotation marks and brackets
omitted)); Wilkerson v. United States, 67 F.3d 112, 118 (5th Cir. 1995) (“We have consistently
refused to allow district courts to adjudicate issues which belong solely to the Court of Claims,
even though some other statute conferring jurisdiction would otherwise allow the district court
to hear the case.”). And the relief TTU potentially could obtain, assuming it had a viable
contract claim and prevailed, would be monetary damages, thus precluding an assertion of
irreparable harm. See Deerfield Med. Ctr. v. City of Deerfield Beach, 661 F.2d 328, 338 (5th Cir. 1981)
(“An injury is ‘irreparable’ only if it cannot be undone through monetary remedies.”).
Texas’s attempt to rely upon future contracts fares no better. Those contracts—such
as the putative USDA lease and NASA contract renewals—are either slated to take place so
far in the future that they do not justify emergency relief now, or involve situations in which
the contracts at issue are not yet up for renewal or extension. See Ex. A, Baughman Decl., ¶ 6;
Ex. B, Liu Decl. ¶ 9; Ex. E, Jackson Decl. ¶ 7.
Texas also relies on the declarations of several individuals who work for federal
contractors, and who object to the COVID-19 vaccine on religious grounds. See Dkt. 6-1, Exs.
M–Q. As a threshold matter, Texas has no basis to assert any injury relating to these parens
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patriae-type claims. See supra at 10. Whatever injuries Texas citizens may claim because they are
employed by a contractor that profits from the Federal Government, the State of Texas is not
in a position to bring suit on their behalf. Regardless, EO 14042 expressly authorizes covered
contractors, in appropriate circumstances, to grant accommodations to employees “who
communicate to the covered contractor that they are not vaccinated against COVID-19
because of a disability (which would include medical conditions) or because of a sincerely held
religious belief, practice, or observance.” 86 FR 63420. Only two of these individuals have
provided any evidence about seeking an accommodation on the basis of their beliefs; and, of
those two, they offer no evidence of what the result of that request was. Even if they had, and
such request was denied, any denial of a requested accommodation would be attributable to
their employer, not the United States—which has no role in the evaluation of any
accommodation request. At any rate, because EO 14042 expressly authorizes federal
contractors to grant the very relief that Texas seeks (i.e., an accommodation of religious beliefs
for “legally entitled” claimants), Texas cannot claim that any harm suffered will be attributable
to EO 14042.
Moreover, Texas cannot claim it suffered any harm attributable to the FAR Memo. By
itself, the FAR Memo caused Texas no harm and enjoining it would not redress any injury.
The EO instructs agencies and contracting officers to include COVID-19 safety provisions in
new contracts, contract renewals, and the like. EO § 2; see 41 U.S.C. § 1303(a)(2)(A) (agencies
are authorized to implement regulations outside the FAR “to implement Government-wide
policies”). The FAR Memo itself does not affect the authority of agencies to include COVID42

Case 3:21-cv-00309 Document 34 Filed on 11/22/21 in TXSD Page 43 of 52

19 safety provisions in contracts, but merely suggests a sample COVID-19 safety clause that
agencies and contracting officers can use. FAR Memo at 3.
Regarding all allegations of potential economic harm arising from amendments to
existing contracts, as explained above, even the certainty of losing a contract would not be
irreparable harm. Texas would have ample opportunity under the Contract Disputes Act to
seek monetary redress. 28 U.S.C. § 1491(b)(1)–(2); Morgan v. Fletcher, 518 F.2d 236, 240 (5th
Cir. 1975) (“The key word in this consideration is irreparable. Mere injuries, however
substantial, in terms of money, time, and energy necessarily expended in the absence of a stay,
are not enough.”) (citation omitted). For these separate and independent reasons, Texas has
failed to carry its burden to demonstrate irreparable harm. Id. at 240 (“The possibility [that]
adequate compensatory or other corrective relief will be available at a later date, in the ordinary
course of litigation, weighs heavily against a claim of irreparable harm.”) (citation omitted).
Finally, Texas’s delay in seeking preliminary relief from this Court further confirms the
absence of any irreparable injury. Texas waited seven weeks after the issuance of the EO and
five weeks after the September Guidance’s publication to file this suit, leaving only 26 days
until the then-applicable vaccination deadline. Inexplicably, Texas then waited two more weeks
before filing its motion for temporary restraining order and preliminary injunction, and
proceeded to ask the Court to give Defendants only 48 hours for a response. See Tr. at 24–25.
While Texas claims that it was “trying to figure out what was going to happen next,” and it
was “waiting to see exactly what the guidance was going to be, how it was going to be
implemented,” id. at 12, that does not explain the delay between the filing of the Complaint
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and the motion for nationwide emergency and injunctive relief. The timing of Texas’s motion
is not consistent with the notion that it is in danger of being irreparably harmed. “The law is
well-established that[] [d]elay in seeking a remedy is an important factor bearing on the need
for a preliminary injunction.” GoNannies, Inc. v. GoAuPair.Com, Inc., 464 F. Supp. 2d 603, 609
(N.D. Tex. 2006) (internal quotation marks and citation omitted); see also Texas v. United States,
328 F. Supp. 3d 662, 738–39 (S.D. Tex. 2018) (collecting cases).
C. The equities and the public interest weigh against injunctive relief.
The third and fourth requirements for issuance of a preliminary injunction—the
balance of harms and whether the requested injunction will disserve the public interest—
“merge when the Government is the opposing party.” Nken v. Holder, 556 U.S. 418, 435 (2009).
Here, these considerations tilt decisively in Defendants’ favor.
First, enjoining EO 14042 would harm the public interest by hampering the efficiency
of the contractors on which the Federal Government relies. The COVID-19 pandemic has
interfered with numerous aspects of the government’s work, e.g., by forcing office closures;
interfering with employees’ access to paper-based or sensitive records; limiting official travel;
and causing staffing shortages. See generally Pandemic Response Accountability Committee,
Top Challenges Facing Federal Agencies (June 2020), https://perma.cc/GGF4-F4FV. These
disruptions have affected the work of federal employees and federal contractors alike.
Requiring federal covered contractor employees to become fully vaccinated against COVID19, with exceptions only as required by law, reduces disruptions caused by worker absences
associated with illness or exposure to the virus, generating meaningful gains in contracting
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efficiency. Enjoining EO 14042 would prevent these gains and would likely interfere with the
government’s ability to resume normal, pre-pandemic operations.
Second, enjoining EO 14042 would harm the public interest in slowing the spread of
COVID-19 among millions of federal contractors and the members of the public with whom
they interact. As the Supreme Court has recognized, “[s]temming the spread of COVID-19 is
unquestionably a compelling interest.” Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63,
67 (2020). Accordingly, numerous courts reviewing “executive action designed to slow the
spread of COVID-19” have concluded that “[t]he public interest in protecting human life—
particularly in the face of a global and unpredictable pandemic—would not be served by” an
injunction. Tigges v. Northam, 473 F. Supp. 3d 559, 573–74 (E.D. Va. 2020); see also, e.g., Am.’s
Frontline Drs. v. Wilcox, No. EDCV 21-1243, 2021 WL 4546923, at *8 (C.D. Cal. July 30, 2021);
Valdez v. Grisham, ---F. Supp. 3d---, 2021 WL 4145746, at *13 (D.N.M. Sept. 13, 2021), appeal
filed, No. 21-2105 (10th Cir. Sept. 15, 2021); Harris v. Univ. of Mass., Lowell, ---F. Supp. 3d---,
2021 WL 3848012, at *8 (D. Mass. Aug. 27, 2021), appeal filed, No. 21-1770 (1st Cir. Sept. 28,
2021); Williams v. Brown, ---F. Supp. 3d---, 2021 WL 4894264, at *10–11 (D. Or. Oct. 19, 2021);
Wise v. Inslee, No. 2:21-cv-0288, 2021 WL 4951571, at *6 (E.D. Wash. Oct. 25, 2021); Mass
Corr. Officers Federated Union v. Baker, ---F. Supp. 3d---, 2021 WL 4822154, at *7–8 (D. Mass.
Oct. 15, 2021); Johnson v. Brown, ---F. Supp. 3d---, 2021 WL 4846060, at *26–27 (D.Or. Oct.
18, 2021); TJM 64, Inc. v. Harris, 475 F. Supp. 3d 828, 840–41 (W.D. Tenn. 2020); Talleywhacker,
Inc. v. Cooper, 465 F. Supp. 3d 523, 543 (E.D.N.C. 2020); Brnovich v. Biden, 2:21-cv-01568 (D.
Az.) (denying preliminary injunction regarding Federal Government contractor vaccine
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requirement).
Third, although Texas argues otherwise, the balance analysis here is not centered on the
choice to vaccinate, Mot. at 30; rather, it is centered on the choice whether to contract with
the Executive Branch. See Perkins, 310 U.S. at 127 (“Like private individuals and businesses,
the Government enjoys the unrestricted power to produce its own supplies, to determine
those with whom it will deal, and to fix the terms and conditions upon which it will make
needed purchases.’”). Although Texas conflates the two issues, the balance must account for
the Federal Government’s right to engage freely as a commercial player. True, the terms on
which the Executive Branch wishes to engage involve a vaccination component, but that is no
different than the government setting other workplace safety conditions in its standardizedcontact language. Vaccination is not being “imposed” or “coerce[d]” in any way here. Mot. at
30. While the decision to contract with the Executive Branch, or to remain employed with a
covered contractor subject to the EO, may involve a complicated choice, that does not equate
to an absence of choice. Mot. at 30. Cf. Beckerich v. St. Elizabeth Med. Ctr., ---F. Supp. 3d---,
2021 WL 4398027, at *7 (E.D. Ky. Sept. 24, 2021) (noting, in an employee suit against an
employer requiring vaccination, that “no Plaintiff in this case is being forcibly vaccinated.”);
Smith v. Biden, No. 1:21-cv-19457, 2021 WL 5195688, at *8 (D.N.J. Nov. 8, 2021), appeal filed
(3d Cir. Nov. 10, 2021) (noting plaintiff employees are not subject to coercion and have a
choice in the face of an employer-imposed vaccine requirement, partly as a result of EO
14042). Weighing the balance against Defendants here would fundamentally challenge the
Executive Branch’s rights to engage freely as a player in the commercial marketplace, contrary
46

Case 3:21-cv-00309 Document 34 Filed on 11/22/21 in TXSD Page 47 of 52

to long-standing precedent.
While it is not for Texas to pass judgment on the wisdom of Federal Governmentcontracting policy, it is worth noting that the contracts in issue here show that the Government
has proceeded judiciously, and has tailored its approach to the particular equities implicated in
each contractual arrangement. For the vast majority of contracts on which Texas relies, the
United States has either not asked to modify the contracts at all or has withdrawn such request,
see, e.g., Ex. A, Baughman Decl. ¶ 9; Ex. F, Lopez Decl. ¶ 9, or has or has asked Texas to agree
to modify such requests bilaterally, see, e.g., Ex. C, Summers Decl. ¶¶ 17–18; Ex. E, Jackson
Decl. ¶¶ 5–7, Ex. B, Liu Decl. ¶ 14. At the same time, where the inclusion of a COVID-19
safety clause is important to ensuring operational continuity of entities integral to our nation’s
security and counterterrorism efforts—as Sandia is—the United States has appropriately
invoked contractual authority pre-dating EO 14042 to make the necessary changes. See Ex. D,
Westlake Decl. ¶ 18 (“Because any disruption to NTESS’s mission effectiveness could prove
catastrophic to the national security of the United States, NTESS has taken significant
measures to ensure its efficient and effective functioning. This includes, but is not limited to,
operational disruption caused by the COVID-19 health pandemic.”).
Finally, granting the requested injunction against Defendants would not preserve the
relative positions of the parties since entering the requested relief would upend the status quo
by (1) preventing further implementation of EO 14042, which has been in effect for over two
months; and (2) interfering with the Federal Government’s ability to determine the terms on
which it will enter into contracts. See, e.g., Nken, 556 U.S. at 428–29 (explaining that enjoining
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a government policy is an act of “judicial intervention” that “alter[s] the legal status quo”).
Further, granting the relief sought against Defendants would generate the absurd result of
allowing challengers to obtain a preliminary injunction against any new government policy, in
order to maintain the prior “status quo” until a decision on the merits. But see Winter, 555 U.S.
at 24 (“A preliminary injunction is an extraordinary remedy never awarded as of right.”); Brown
v. Gilmore, 533 U.S. 1301, 1303 (2001) (Rehnquist, C.J., in chambers) (explaining that “an
injunction against the enforcement of a presumptively valid” enactment should only be
granted in extraordinary circumstances).
Against these weighty and substantial federal interests, Texas has presented what is
largely a mirage of impending economic calamity. While Texas would have this Court believe
that EO 14042 portends a summary, across-the-board invalidation of numerous federal
contracts worth tens of millions of dollars, the reality bears no resemblance to Texas’s
characterization. As noted, Texas has identified no current contract that Defendants
improperly modified. While Texas unquestionably disagrees with the policy determinations
that undergird EO 14042, the harm to Defendants from allowing Texas (or any state) to dictate
federal contract policy far outstrips any harm to Texas from allowing the United States to
supervise and direct the terms on which it will enter into contracts.
In sum, granting the pending motion would harm the public interest far more than
denying the motion would harm Texas, and the motion should therefore be denied.
III.

In all events, this Court should not enter relief extending beyond federal
contracts with the State of Texas.

Although preliminary relief is unjustified here, at a minimum, any such relief should be
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no broader than necessary to redress Texas’s alleged injuries. Because this Court’s
“constitutionally prescribed role is to vindicate the individual rights of the people appearing
before it,” “[a] plaintiff’s remedy must be tailored to redress the plaintiff’s particular
injury.” Gill

v. Whitford,

138

S.

Ct.

1916,

1933–34

(2018)

(citation

omitted).

Nationwide injunctions “take a toll on the federal court system—preventing legal questions
from percolating through the federal courts, encouraging forum shopping, and making every
case a national emergency for the courts and for the Executive Branch.” Trump v. Hawaii, 138
S. Ct. 2392, 2425 (2018) (Thomas, J., concurring). See also, e.g., Holland v. Nat’l Mining Ass’n,
309 F.3d 808, 815 (D.C. Cir. 2002) (“Allowing one circuit’s statutory interpretation to
foreclose . . . review of the question in another circuit” would “squelch the circuit
disagreements that can lead to Supreme Court review.”). Consistent with those equitable
principles, the Fifth Circuit has repeatedly vacated or stayed universal injunctions that apply
to nonparties. See, e.g., Texas v. United States, 14 F.4th 332, 341 (5th Cir. 2021); Marshall v.
Goodyear Tire & Rubber Co., 554 F.2d 730, 735 (5th Cir. 1977).
EO 14042 and its implementing guidance have been challenged in numerous other
cases, underscoring why this Court should not attempt to decide its legality for all parties. See,
e.g., Smith, 2021 WL 5195688 (denying preliminary injunction regarding EO 14042); Brnovich v.
Biden, 2:21-cv-01568 (D. Az.) (same); Georgia v. Biden, 1:21-cv-163 (S.D. Ga.) (preliminary
injunction request pending); Missouri v. Biden, 4:21-cv-1300 (E.D. Mo.) (same); Oklahoma v.
Biden, 5:21-cv-01069 (W.D. Okla.) (same); Louisiana v. Biden, 1:21-cv-3867 (W.D. La.) (same);
Kentucky v. Biden, 3:21-cv-00055-GFVT (E.D. Ky.) (same); Hollis v. Biden, 1:21-cv-163 (N.D.
49
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Miss.) (same); Navy Seal 1 v. Biden, No. 8:21-cv-02429 (M.D. Fla.).
At a minimum, Texas is not entitled to any broader injunction unless it can show “a
substantial likelihood that a geographically-limited injunction would be ineffective.” Texas, 809
F.3d at 188. Texas does not even attempt to meet that standard. Further, even assuming that
Texas identified a contract sufficient to confer standing to challenge (and this Court
jurisdiction to consider) the EO, any relief should be tailored to that specific contract. Any
such relief should merely block enforcement—not inclusion—of the COVID-19 safety clause.
Allowing COVID-19 safety clauses to be included but not enforced during the pendency of
this litigation would mean that contractors within the EO’s scope would not have to require
their employees to be vaccinated. But if EO 14042 and its implementing guidance are
ultimately upheld, the policy can be put into effect without further delay.
CONCLUSION
For the foregoing reasons, this Court should deny Texas’s Motion for a Preliminary
Injunction.
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Mot.UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

STATE OF TEXAS, et al.,
Plaintiffs,
v.
JOSEPH R. BIDEN, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. 3:21-CV-309

DECLARATION OF TERESA A. BAUGHMAN
I, Teresa A. Baughman, hereby make this declaration under the penalty of perjury
under 28 U.S.C. § 1746:
1.

I am over the age of 18 years and am otherwise competent to make this

declaration.
2.

I make this declaration on the basis of personal knowledge.

3.

I have been employed with the National Cancer Institute (“NCI”), which is

part of the National Institute of Health, since 2010. I am currently the Director of the
Office of Acquisitions, and have served in this role since 2016. My responsibilities
include, but are not limited to, managing the day-to-day business and administrative
operational activities of the NCI’s Office of Acquisitions. I oversee the development of
Institute-wide contracts portfolio of approximately $1.2 billion. This includes
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implementing and evaluating a wide range of contracts and acquisition programs and
policies.
4.

I understand that President Biden issued Executive Order Number 14042,

Ensuring Adequate COVID Safety Protocols for Federal Contractors on September 9,
2021, 86 Fed. Reg. 50985 (Sept. 9, 2021) (hereafter, “the Executive Order”), and that the
Safer Federal Workforce Task Force (the “SFWTF”) issued guidance on September 24,
2021, COVID-19 Workplace Safety: Guidance for Federal Contractors and
Subcontractors, SFWTF (Sept. 24, 2021) (hereafter “the SFWTF Guidance”). The
Executive Order is applicable to procurement contracts and contract-like agreements with
the Federal government.
5.

As the Director of the Office of Acquisitions, I am familiar with NCI’s

communications with the Texas Department of State Health Services (“DSHS”) about
implementing the SFWTF Guidance.
6.

On May 1, 2021, NCI awarded a contract (“the Contract”) to the Texas

Department of State Health Services (“DSHS”). The period of performance is May 1,
2021 to April 30, 2028. At the time of the award, NCI awarded Task Order 01, which has
a period of performance of one year with six additional option year periods. It is a cost
sharing task order and while the total value of the order (if all options are exercised) is
$12,531,959, the Government’s share of the order (if all options are exercised) is
$8,887,704.
7.

The Contract is an ongoing contract. NCI has sent a bilateral modification

to DSHS to review that includes incorporating a COVID-19 safety clause conforming
2
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with SFWTF guidance. NCI is processing all modifications incorporating the Clause as
bilateral.
8.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on November 20, 2021.
Digitally signed by

Teresa A.
Teresa A. Baughman -S
2021.11.20
Baughman -S Date:
16:44:18 -05'00'
Teresa A. Baughman
Director
Office of Acquisitions
National Cancer Institute
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

STATE OF TEXAS, et al.,
Plaintiffs,
v.
JOSEPH R. BIDEN, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. 3:21-CV-309

DECLARATION OF DR. SIMON LIU
I, Dr. Simon Liu, hereby make this declaration under the penalty of perjury under
28 U.S.C. § 1746:
1.

I am over the age of 18 years and am otherwise competent to make this

declaration.
2.

I make this declaration on the basis of personal knowledge.

3.

I have been employed with the U.S. Department of Agriculture (USDA)

since February 2010. I am currently the Associate Administrator for Research
Management and Operations for the Agricultural Research Service (ARS) and have
served in this role since February 2015. My responsibilities include, but are not limited
to, oversight of the ARS Area Directors nationally and the ARS facilities under them and
oversite of ARS’ leasing activities.
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4.

ARS is USDA’s chief scientific in-house research agency. ARS delivers

scientific solutions to national and global agricultural challenges.
5.

ARS has offices and facilities throughout the United States (US) including

the State of Texas. While ARS owns land and facilities throughout the US, leasing of
property outside of ARS is sometimes necessary to conduct its research mission. ARS
leases property through the General Services Administration (GSA) and directly from
States, universities, and private owners under several USDA statutory authorities,
including 7 U.S.C. §2250a.
6.

These ARS leased land, offices, and facilities are considered Federal

facilities and therefore are subject to the laws, regulations, and policies of the US
Government.
7.

As the Associate Administrator for Research Management and Operations,

I am familiar with ARS’ communications about COVID-19 restrictions with respect to
anyone visiting or working in an ARS office or facility.
8.

I understand that President Biden issued Executive Order Number 14042,

Ensuring Adequate COVID Safety Protocols for Federal Contractors on September 9,
2021, 86 Fed. Reg. 50985 (Sept. 9, 2021) (hereafter, “the Executive Order”), and that the
Safer Federal Workforce Task Force (the “SFWTF”) issued guidance on September 24,
2021, COVID-19 Workplace Safety: Guidance for Federal Contractors and
Subcontractors, SFWTF (Sept. 24, 2021) (hereafter “the SFWTF Guidance”). The
Executive Order is applicable to procurement contracts and contract-like agreements with
the Federal government.
2
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9.

ARS entered into a 50-year land lease with Texas Tech University (TTU)

(hereafter “Lease Agreement”) under USDA statutory authority for acquiring leased
property under 7 U.S.C. §2250. The tract of land in the Lease Agreement at issue is
located at 3810 4th St. Lubbock, TX 79415. The term began on June 14, 1990 and, given
USDA’s completion of obligations pursuant to the lease, runs for 50 years, continuing
through June 13, 2040. Although USDA may terminate the lease in whole or in part at
any time by giving at least six (6) months written notice to TTU, USDA has no plans to
terminate the lease prior to 2040. The amount of total rent is ZERO dollars.
10.

At an annual rent of ZERO dollars, the Lease Agreement is below what is

known as the Simplified Acquisition Threshold (SAT) in the Federal Acquisition
Regulation. The SAT is subject to periodic adjustment for inflation. Currently, the SAT
is $250,000. See 48 C.F.R. § 2.101.
11.

Because this lease is a below the SAT, it is outside the scope of Executive

Order 14042, as noted in section 5(b)(iii) of that order.
12.

The Lease Agreement was not entered into or after October 15, 2021,

which is another basis for the lease being outside the requirements of Executive Order
14042.
13.

USDA asked ARS to encourage entities with contracts or contract-like

instruments below the SAT, like leases, to sign a bilateral modification to add the
contractual clause at issue in Executive Order 14042 (EO 14042 Clause) to leases. As
part of an ARS effort to implement the EO for all leases to which it was a party, USDA
requested parties to all its leases, including TTU, to execute a bilateral amendment (i.e.,
3
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requiring the agreement to and signature of both parties) to the Lease Agreement to
include the EO 14042 Clause. TTU has declined to execute the amendment to the lease.
Accordingly, the lease does not currently contain the EO 14042 Clause. USDA has no
intention of terminating the lease as a result of TTU’s decision not to execute the bilateral
amendment, or for any other reason.
14.

The USDA tenant agency is ARS under the Lease Agreement. The purpose

of the lease was to allow ARS to construct building(s) on the property with a long-term
lease. Accordingly, ARS constructed the Cropping Systems Research Laboratory (Lab) at
this location, under the auspices of which collaborative research with TTU and other
entities is performed throughout Texas, along with other entities in other States in the
Plains Area. The Lab is one of ARS’ primary research facilities in the Plains Area (ARS
research area consisting of 22 locations in 10 states, including Texas, Montana, North and
South Dakota, Colorado, Kansas, New Mexico, Oklahoma, Nebraska, and Wyoming),
and it houses ARS scientific staff and administrative teams.
15.

ARS controls the Lab, including access. There is no TTU presence at this

location, and ARS does not share any lab space with TTU at this location. Through
cooperative research, ARS works with TTU on projects and may hire TTU students
through a temporary Federal employment authority and other cooperative agreements
under a separate authority. ARS and the TTU System have a non-funded cooperative
establishing terms to carry out cooperative research, expiring in 2026. There is no
associated external funding support. TTU faculty, staff, and other students may visit the
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Laboratory under the terms of the cooperative agreement but they do not have any
continuing physical office, classroom, laboratory, or storage space at the Lab.
16.

Because this cooperative agreement is not a “contract-like” agreement for

the purpose of providing services to Federal employees or the general public under
section 5(a)(iv) of the Executive Order 14042, it is outside the scope of the Order, as
noted in section 5(a)(iv) of that Order.
17.

For the reasons noted above, USDA will not insist on the inclusion of the

contract clause described in section 2 of Executive Order 14042 in the TTU Lease
Agreement.
18.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on November 19, 2021.

SIMON LIU

Digitally signed by SIMON LIU
Date: 2021.11.22 11:51:06
-05'00'

Dr. Simon Liu
Associate Administrator
Research Management and Operations
Agricultural Research Service.

5

Case 3:21-cv-00309 Document 34-3 Filed on 11/22/21 in TXSD Page 1 of 6

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION
STATE OF TEXAS,
Plaintiff,
v.
JOSEPH R. BIDEN, JR., et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. 3:21-cv-00309

DECLARATION OF DEMETRIA SUMMERS
I, DEMETRIA SUMMERS, hereby make this declaration under penalty of perjury
pursuant to 28 U.S.C. § 1746:
1.

I am over the age of 18 years and am otherwise competent to make this

declaration.
2.

I make this declaration on the basis of personal knowledge.

3.

I have been employed with the U.S. General Services Administration

(“GSA”) since 2008. I am presently employed by GSA as the National Amenities
Program Manager.
4.

As the National Amenities Program Manager, I oversee GSA's

implementation of its responsibilities under the Randolph-Sheppard (“RS”) Act (codified,
as amended, at 20 U.S.C. §§ 107-107f). The statements in this Declaration are based on
my personal and professional knowledge.
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5.

The RS Act provides a means by which individuals who are blind and in

need of employment are given priority in the operation of vending facilities, which
includes cafeterias, snack bars, and automatic vending machines, on Federal property.
The U.S. Department of Education prescribes regulations implementing the RS Act,
which are codified at 34 C.F.R. Part 395. The RS program is administered through State
licensing agencies (“SLAs”) designated by the U.S. Department of Education.
6.

To administer the RS program, managers of Federal government properties

notify applicable SLAs in writing of any opportunities for the operation of vending
facilities on a particular property, provided that the location or operation of such facility
would not adversely affect the interests of the United States.
7.

For vending facilities other than cafeterias, if the SLA indicates interest in

establishing a vending facility, it submits an application for a permit setting forth the
details of the proposed vending facility to the agency responsible for managing the
property for approval. Approved permits are issued to the SLA. Under 34 C.F.R. §
395.16, when “an application [for a permit] is not approved, the head of the Federal
property managing department, agency, or instrumentality shall advise the State licensing
agency in writing and shall indicate the reasons for the disapproval.” If the permit is
approved, the SLA then issues a license to a vendor to operate the vending facility subject
to the permit.
8.

GSA’s RS Act permits are issued for an indefinite period of time, subject to

suspension or termination by either party for noncompliance with any of the agreed terms
and conditions of the permit.
2
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9.

GSA does not expend or receive any funds under its RS Act permits. These

permits are therefore inherently below what is known as the Simplified Acquisition
Threshold (“SAT”). The SAT is subject to periodic adjustment for inflation. Currently,
the SAT is $250,000. See 48 C.F.R. § 2.101.
10.

Because GSA’s RS Act permits are below the SAT, they are outside the

scope of Executive Order 14042, as noted in section 5(b)(iii) of that order. As a result,
while the inclusion in existing GSA RS permits of the contract clause requiring all
covered contractors to comply with all guidance for contractor or subcontractor
workplace locations published by the Safer Federal Workforce Task Force (“SFWTF”) is
“strongly encouraged” (as noted on page 5 of the latest SFWTF Guidance, issued
November 10, 2021), such inclusion is not mandatory.
11.

Among other things, the most recent guidance published by the SFWTF

requires COVID-19 vaccination of “covered contractor employees” (defined by the latest
SFWTF guidance in part as those employees working on or in connection with a
“covered contract”), except in limited circumstances where an employee is legally
entitled to an accommodation. The latest SFWTF guidance defines “covered contracts”
as those contracts and contract-like instruments defined in section 5 of Executive Order
14042.
12.

On September 30, 2021, in response to Executive Order 14042, GSA’s

Senior Procurement Executive, Jeffrey A. Koses, issued Federal Acquisition Regulation
(“FAR”) Class Deviation CD-2021-13, which provided guidance to GSA’s acquisition
workforce on when to include the new clause in solicitations, contracts, and contract-like
3
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instruments. A FAR Class Deviation is used when a deviation from the FAR is needed to
meet the specific needs or requirements of an agency. See 48 C.F.R. § 1.402. In this
case, a Class Deviation was needed because more than one contract action would be
affected by the deviation. See 48 C.F.R. § 1.404. Executive Order 14042 directs the
Federal Acquisition Regulatory Council to establish a new clause to be included in
federal solicitations, contracts, and contract-like instruments. The clause would require
Government contractors to comply with all guidance issued by the SFWTF.
13.

On September 30, 2021, the Civilian Agency Acquisition Council

(“CAAC”) issued CAAC Letter 2021-03 regarding implementation of Executive Order
14042, which serves as consultation with the CAAC Chair required under FAR 1.404 and
authorizes agencies to issue their own class deviations. GSA’s class deviation, also dated
September 30, 2021, sets forth GSA’s implementation of Executive Order 14042.
Section C of the class deviation confirms that the inclusion of the clause described in
Executive Order 14042 is not mandatory for contracts and contract-like instruments
below the SAT.
14.

GSA has determined that, because RS Act permits are below the SAT, the

inclusion of the contract clause described in section 2 of Executive Order 14042 is not
mandatory in any new or existing GSA RS Act permit. Furthermore, the inclusion of
such a clause in existing GSA RS Act permits could not be mandatory because, by their
very terms, they are in effect for an indefinite period and can be modified only by mutual
agreement. This reflects section 395.35(b) of title 34 of the Code of Federal Regulations,
which governs the RS Act program and states that the “permit shall be issued for an
4
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indefinite period of time subject to suspension or termination on the basis of compliance
with agreed upon terms” (emphasis added).
15.

I have reviewed the Declaration of Cheryl Fuller, dated November 12, 2021

and attached as Exhibit J to The State of Texas’s Motion for Temporary Restraining
Order and Preliminary Injunction in this action. Ms. Fuller identifies herself as the
“Vocational Rehabilitation (VR) Director for the Texas Workforce Commission (TWC).”
According to Ms. Fuller, the “VR Division programs is the Business Enterprises of Texas
(BET), which provides employment opportunities for legally blind individuals to manage
food service facilities on state, federal, and private properties.”
16.

I understand that the Texas Workforce Commission is the SLA that

operates the BET program in accordance with the RS Act in Texas.
17.

Paragraph 8 of Ms. Fuller’s declaration states that “GSA has contacted the

BET director with a request to include the clause [requiring vaccination of contractor
employees] in all GSA permits for the BET program.”
18.

For the reasons described above, GSA will not require the inclusion of the

contract clause described in section 2 of Executive Order 14042 in any existing RS Act
permit issued to the Texas Workforce Commission for the Business Enterprises of Texas
program.
19.

I declare under penalty of perjury that the foregoing is true and correct.
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Executed on: November 18, 2021

Demetria Summers
GSA National Amenities Program Manager
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

STATE OF TEXAS, et al.
Plaintiffs,
v.
JOSEPH R. BIDEN in his official capacity
as President of the United States, et al.
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. ____________

DECLARATION OF KELLY WESTLAKE
I, Kelly Westlake, hereby make this declaration under penalty of perjury pursuant to 28
U.S.C. § 1746:
1.

I am over the age of 18 years and am otherwise competent to make this

declaration.
2.

I make this declaration on the basis of personal knowledge.

3.

I have been employed by National Technology and Engineering Solutions of

Sandia, LLC (NTESS) since 2017. I presently serve as the Senior Manager of the Prime
Contract and Import-Export Trade Compliance Organization.
4.

NTESS, a wholly owned subsidiary of Honeywell International, Inc., manages

and operates Sandia National Laboratories (SNL) on behalf of the U.S. Department of Energy
(DOE) National Nuclear Security Administration (NNSA), under Contract No. DE-NA0003525
(hereinafter “the M&O Contract”). I have worked at SNL since 2004. I have been in my current
role for two years.
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5.

SNL is one of the DOE/NNSA’s three “national security” laboratories, part of

NNSA’s “nuclear security enterprise.” 50 U.S.C. § 2471. SNL is a multi-mission M&O
laboratory. Contract, Statement of Work, Chapter I, Section 2.0.
6.

The NNSA, through its Administrator, has “authority over, and is responsible for,

all programs and activities of the Administration … including … (10) Administration of
contracts, including the management and operations of the nuclear weapons production facilities
and the national security laboratories.” 50 U.S.C. § 2402.
7.

NNSA relies on M&O Contractors, including NTESS, to manage day-to-day site

operations of its laboratories, production plants, and other facilities in the National Security
Enterprise (NSE) in compliance with legal requirements and DOE/NNSA policies. M&O
Contract, Statement of Work, Chapter I, Section 2.0.
8.

The M&O Contract requires NTESS to have as its sole purpose the management

and operation of SNL. M&O Contract, clause H-30, Business Entity – Federally Funded
Research and Development Center (FFRDC).
9.

SNL is operated under an M&O contract, as defined in Federal Acquisition

Regulation (FAR) 17.6. SNL is also a multi-program DOE/NNSA Federally Funded Research
and Development Center (FFRDC), as defined in FAR 35.017, whose primary mission is to
function as a nuclear weapons research, development and engineering laboratory. M&O
Contract, Statement of Work, Chapter I, Section 2.0.
10.

The technical expertise of NTESS employees at SNL enables NNSA to

accomplish its work across NNSA’s four mission areas: maintaining the stockpile,
nonproliferation, counterterrorism and counterproliferation, and powering the nuclear navy.
M&O Contract, Statement of Work, Chapter I, Section 2.0. NNSA’s M&O Contractors

2
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implement NNSA’s all-encompassing Stockpile Stewardship Program and perform research,
development, qualification, and certification efforts as well as surveillance, assessment,
maintenance, refurbishment, manufacture and dismantlement of the nuclear weapons stockpile.
M&O Contract, Statement of Work, Chapter I, Section 2.0.
11.

To fulfill its national security work mandate, NTESS directly employs more than

14,000 individuals and has subcontracts with over 2,500 entities. This work force is critical to
SNL’s success and NNSA’s ability to meet mission requirements.
12.

The M&O Contract provides that the Contracting Officer may, “from time to time

and at any time, unilaterally modify the Contract to revise, add or delete” Federal Acquisition
Regulation (FAR), or DOE Acquisition Regulation (DEAR) clauses contained in section H of the
M&O contract due to changes in the law or regulations or policy resulting from the approval of
new deviations.” M&O Contract clause H-14(a), Clause Updates and Implementation Section to
FAR Clauses (emphasis added). Unilateral modifications to the M&O Contract regularly occur,
as these contracts are used to fill need of a long-term or continuing nature. 48 C.F.R. § 17.604.
As clause H-14 outlines, unilateral modifications to the M&O Contract can be made if there are
changes to the FAR, DEAR, or Section H clauses (Special Contract Requirements) that result
from the approval of new deviations to existing FAR, DEAR, or Section H clauses.
13.

As a multi-program DOE/NNSA Federally Funded Research and Development

Center (FFRDC), NTESS’s contract with NNSA has unique flexibility to quickly respond to and
fulfill various national security priorities and needs. NTESS is required to maintain the highest
degree of vision, quality, integrity, efficiency, and technical excellence, to maintain a strong,
multi-disciplinary scientific and engineering capability and technical depth that is responsive to
scientific issues of national importance in addition to national security responsibilities, including
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broadly based programs in such areas as the environment, national infrastructure, health, energy,
economic and industrial competitiveness, and science education to achieve the mission. The
M&O Contract provides a framework and scope for NTESS to fulfil dynamic missions and
requirements, as well as Presidential and Congressional directives. M&O Contract, Statement of
Work, Chapter I, Section 3.0. Because of this mandate, NTESS must protect and manage its
work force to ensure that national exigencies are met with expediency and resiliency.
14.

NTESS is also required under the M&O Contract to comply with DOE directives,

a list of which may, at any time, be updated by the Contracting Officer. Contract clause I-19,
DEAR 48 C.F.R. 970.5204-2, Laws, Regulations, and DOE Directives (Dec 2000) (Class
Deviation).
15.

NNSA establishes the work to be accomplished and provides program and

performance direction regarding what NNSA wants in each of its programs. M&O Contract,
Statement of Work, Chapter I, Section 2.0.
16.

NTESS, as the Contractor, is accountable for assuring safe, secure, effective, and

efficient operations, and providing directed deliverables in accordance with the terms and
conditions of the Contract. Contract, Statement of Work, Chapter I, Section 2.0.
17.

At the beginning of the pandemic, on March 24, 2020, the NNSA Administrator

sent a memorandum to the NNSA’s M&O contractors stating that “[t]he National Nuclear
Security Administration (NNSA) must continue to meet its national security missions, even in
these uncertain times.” Additionally, the Administrator stated, “[w]e will continue to assess
conditions as the COVID-19 situation develops. Please inform your vendors, suppliers, and
subcontractors that they need to maintain readiness to meet evolving requirements.”
Memorandum from Lisa E. Gordon-Hagerty to NNSA Management and Operating and Other

4

Case 3:21-cv-00309 Document 34-4 Filed on 11/22/21 in TXSD Page 5 of 11

Federal Prime Contractors, Subject: Identification of the Critical Infrastructure Workforce
During COVID-19 Response (3/24/2020).
18.

Because any disruption to NTESS’s mission effectiveness could prove

catastrophic to the national security of the United States, NTESS has taken significant measures
to ensure its efficient and effective functioning. This includes, but is not limited to, operational
disruption caused by the COVID-19 health pandemic.
19.

NTESS responded proactively to the pandemic, implementing a pandemic plan to

protect workers and ensure the continuation of mission critical operations; as well as engaging in
research and design to address national shortages brought on by the pandemic. While NTESS
initiated a maximum telework policy, mask wearing and social distancing policies, many of its
employees were required to remain on site due to national security mission activities and national
priority work. Consequently, NTESS swiftly stood up a COVID-19 testing location on site.
NTESS implemented an aggressive notification and sanitizing program when a COVID positive
result occurred onsite, limiting all access to areas until sanitizing was complete. In addition,
even before vaccine deployment, NTESS developed a Point of Distribution (POD) plan
consistent with Department of Health and Human Services guidance and State of New Mexico
approval, to facilitate vaccinating its employees, onsite subcontractors, and national security
designated individuals as soon as vaccines were made available.
20.

NTESS developed a new modeling capability to track surges and risks, developed

reagents and detection platforms for diagnostics and detection, and created protocols for
sterilizing medical supplies using the Gamma Irradiation Facility. NTESS also initiated 34
short-term Laboratory Directed Research & Development (LDRD) projects to address the
pandemic. Examples include transforming noninvasive respiratory machines into ventilators and

5
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creating auto-update sequence collection and processing software for all available coronavirus
genomic sequences. NTESS rapidly placed critical agreements that provided industry with
technical assistance and provided business assistance addressing issues/products related to the
pandemic to several New Mexico businesses; and was the first national lab to implement the new
fast-track licensing program, Rapid Technology Deployment. NTESS also made its patents
freely available in the fight against COVID-19.
21.

NTESS also performs work for other strategic partners and sponsors within the

DOE, NNSA, Department of Defense (DoD), Department of Homeland Security, and other
government agencies. M&O Contract, Statement of Work, Chapter I, Section 2.0.
22.

On September 9, 2021, the President issued an Executive Order that requires

federal agencies to ensure that certain contractors have a clause incorporated into their contract
that requires compliance with all guidance published by the Safer Federal Worker Task Force
(Task Force), which includes a COVID-19 vaccination requirement for contractor, subcontractor,
and lower-tier subcontractor employees in covered subcontracts. Executive Order 14042,
Ensuring Adequate COVID Safety Protocols for Federal Contractors (EO 14042).
23.

EO 14042 also provides that for all existing contracts, agencies are strongly

encouraged, to the extent permitted by law, to ensure that required safety protocols are consistent
with the requirements in the EO.
24.

The Task Force issued its guidance pursuant to EO 14042 on September 24, 2021.

On September 30, 2021, the Federal Acquisition Council (FAR Council) issued a memorandum
providing federal agencies with initial direction for the incorporation of a clause into their
solicitations and contracts to implement the Task Force’s guidance. Civilian Agency Acquisition
Council Letter 2021-03 Ensuring Adequate COVID Safety Protocols for Federal Contractors

6
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(EO 14042) (09/30/2021). The FAR Council memorandum included a clause to support
agencies in meeting the requirements of EO 14042, FAR class deviation 52.223-99, “Ensuring
Adequate COVID-19 Safety Protocols for Federal Contractors” and reiterated that “agencies are
encouraged, but are not required to include the clause.” Id.
25.

On October 12, 2021, the DOE issued DOE Order 350.5, COVID Safety

Protocols for Federal Contractors.
26.

The purpose of DOE Order 350.5 is “[t]o ensure the continued operation of DOE

sites and facilities under health and safety emergencies as designated by the President and
implement Executive Order 14042, Ensuring Adequate COVID Safety Protocols for Federal
Contractors.”
27.

DOE Order 350.5 provides that its Contractor Requirements Document (CRD) or

the FAR class deviation 52.223-99, “Ensuring Adequate COVID-19 Safety Protocols for Federal
Contractors” must be included in M&O contracts bilaterally or unilaterally.
28.

On October 14, 2021, the NNSA unilaterally issued Contract Modification No.

0128, adding I-36 FAR 52.223-99 Ensuring Adequate COVID-19 Safety Protocols for Federal
Contractors (OCT 2021) (DEVIATION) and DOE Order 350.5, COVID Safety Protocols for
Federal Contractors to NTESS’s M&O Contract.
29.

Attachment 1 to DOE Order 350.5 provides “[t]he contractor is responsible for

flowing down the requirements of this CRD to subcontractors at any tier to the extent necessary
to ensure the contractor’s compliance with the requirements.”
30.

Both Contract clause I-36 and DOE Order 350.5 require NTESS to include the

substance of the clause and CRD in subcontracts at any tier that exceed the simplified acquisition
threshold and are for services, including construction, performed in whole or in part within the

7
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United States or its outlying areas. NTESS’s requirement to incorporate FAR 52.223-99 into
new subcontracts for service became effective on October 14, 2021, the date FAR 52.223-99 was
incorporated into the M&O Contract.
NTESS SUBCONTRACTS WITH TEXAS TECH UNIVERSITY
31.

NTESS’s subcontracts with Texas Tech University (TTU) are entered into under

NTESS’s DOE/NNSA-approved contractor purchasing system as provided by Contract No. DENA0003525. M&O Contract, clause I-27, Department of Energy Acquisition Regulation
(DEAR) 48 C.F.R. § 970.5244-1, Contractor Purchasing System (JAN 2013) (NNSA CLASS
DEVIATION MAY 2016 MODIFIED BY NNSA AL 2020-02).
32.

In circumstances where NTESS contracts for repeated work with the same

university, NTESS negotiates a Contract Purchase Agreement (CPA) with the University and
will issue task orders under that CPA (sometimes referred to as purchase orders). A CPA is
NTESS’s form of “umbrella contract” or “master agreement” which contains terms and
conditions that will apply to all task orders issued under that CPA. SNL has a current CPA with
Texas Tech University, CPA #1964744, with a performance period of September 28, 2018
through September 30, 2023. The total estimated cumulative value for task orders under this
CPA is $4,000,000. This CPA has been in effect with both funds and tasks added to it since
2018. New Task Orders under the CPA are subject to the COVID Safety Clause.
33.

NTESS currently has eight (8) active task orders issued under CPA #1964774,

valued at $2,578,165 and one pending task order that has not been awarded yet, valued at
$250,000. Task orders are not individual contracts, but rather are additional tasks added to the
existing umbrella contract. These task orders cover a variety of research tasks by several
different principal investigators at TTU.

8
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34.

The active task orders under CPA #1964774 include:
Task Order #
2316834
2188209
2073356
2241870
2032028
1969288
2158134
2243911

Task Order Value
$375,000.00
$629,991.00
$255,000.00
$115,000.00
$711,824.00
$211,880.00
$229,470.00
$50,000.00

Start Date
10/20/2021
9/29/2020
9/11/2019
2/26/2021
7/18/2019
9/28/2018
5/26/2020
3/8/2021

Expiration Date
9/30/2023
9/30/2023
9/24/2023
9/30/2022
9/30/2022
9/19/2022
5/31/2022
12/31/2021

Start Date
TBD

Expiration Date
9/30/2023

The pending task order under CPA #1964774 is:
Task Order #
2311536

35.

Task Order Value
$250,000.00

NTESS also has one additional stand-alone contract with TTU that was issued

outside of the CPA. This subcontract is valued at $20,000. It has a start date of May 25, 2018
and an expiration date of June 14, 2022. It involves TTU providing analytical sampling services
using Transmission Electronic and Scanning Electron Microscopes (TEM and SEM) in support
of NTESS’s operations at the Waste Isolation Pilot Project (WIPP) in Carlsbad, NM. Both in
timing and value, this subcontract falls outside of the scope of Executive Order 14042.
36.

SNL also has a no cost facility and land lease with TTU for the Scaled Wind Farm

Technology (SWiFT) Facility. This no cost lease has a start date of June 3, 2020 and an
expiration date of July 31, 2023. This lease covers a 19-acre parcel of land with installed wind
turbines, anemometer towers, and a mobile office (MO) control building used during
experiments and while conducting renewable energy field research. As a no cost facility lease,
this lease is below the SAT and falls outside of the scope of Executive Order 14042, as noted in
section 5(b)(iii) of that order.
37.

As described above, on October 14, 2021, DOE NNSA amended the M&O

contract, adding FAR 52.223-99 Ensuring Adequate COVID-19 Safety Protocols for Federal

9
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Contractors (OCT 2021) (DEVIATION) and DOE Order 350.5 COVID Safety Protocols for
Federal Contractors to implement the requirements of EO 14042.
38.

FAR 52.223-99 and DOE Order 350.5 established a requirement that NTESS

include the substance of the clause referenced above, in subcontracts at any tier that exceed the
simplified acquisition threshold (SAT) (as defined in Federal Acquisition Regulation 2.101) on
the date of subcontract award, and that are for services, including construction, performed in
whole or in part within the United States or its outlying areas.
39.

The SAT is subject to periodic adjustment for inflation. Currently, the SAT is

$250,000.
40.

The requirement to “flow down” FAR 52.223-99 and DOE Order 350.5 in

NTESS subcontracts was added to contract number DE-NA-0003525 on October 14, 2021.
41.

The pending TTU task order (#2311536) is valued at $250,000 (equal to the SAT)

and is for services performed within the United States. With the pending award of a new task
order to TTU, on November 9, 2021 NTESS presented TTU with a proposed amendment to CPA
#1964774 seeking to add six new clauses to the CPA, one of which is NTESS’s new clause
flowing down the requirements of E.O. 14042. As of the date of this declaration, TTU has not
signed and returned the proposed amendment to NTESS. Thus, the pending Task Order has not
been executed nor will TTU be permitted to work under it until the award is executed.
I declare under penalty of perjury that the foregoing is true and correct.
Executed on: November 22, 2021:
Digitally signed by Kelly E.

Kelly E. Westlake Westlake
Date: 2021.11.22 14:47:11 -07'00'
KELLY WESTLAKE
SENIOR MANAGER
PRIME CONTRACT AND IMPORT-EXPORT TRADE
COMPLIANCE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION
STATE OF TEXAS
Plaintiff,
v.
JOSEPH R. BIDEN, et al.,
Defendants

)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 3:21-CV-309

DECLARATION OF KARLA SMITH JACKSON
I, Karla Smith Jackson, make the following declaration under penalty of perjury based on
my personal knowledge and information provided to me in my official capacity.
1.

I am the Assistant Administrator for Procurement for the National Aeronautics and Space

Administration (“NASA”). In that capacity, I have responsibility for NASA’s procurement
execution and decision-making.
2.

On September 9, 2021, the President issued Executive Order 14042. The order requires

Executive Agencies like NASA, “shall, to the extent permitted by law, ensure that contracts and
contract-like instruments (as described in section 5(a) of this order) include a clause that the
contractor and any subcontractors (at any tier) shall incorporate into lower-tier subcontracts. This
clause shall specify that the contractor or subcontractor shall, for the duration of the contract,
comply with all guidance for contractor or subcontractor workplace locations published by the
Safer Federal Workforce Task Force (Task Force Guidance or Guidance), provided that the
Director of the Office of Management and Budget (Director) approves the Task Force Guidance
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and determines that the Guidance, if adhered to by contractors or subcontractors, will promote
economy and efficiency in Federal contracting. This clause shall apply to any workplace
locations (as specified by the Task Force Guidance) in which an individual is working on or in
connection with a Federal Government contract or contract-like instrument (as described in
section 5(a) of this order).”
3. Executive Order 14042’s applicability is limited to “any new contract; new contract-like
instrument; new solicitation for a contract or contract-like instrument; and exercise of an option
on an existing or contract-like instrument …” The effective date of the Order is October 15,
2021.
4. Executive Order 14042 provides that “[f]or all existing contracts and contract-like
instruments, solicitations issued between the date of this order and the effective dates set forth in
this section, and contracts and contract-like instruments entered into between the date of this
order and the effective dates set forth in this section, agencies are strongly encouraged, to the
extent permitted by law, to ensure that the safety protocols required under those contracts and
contract-like instruments are consistent with the requirements specified in section 2 of this
order.” (emphasis added).
5. In connection with above captioned lawsuit, NASA has reviewed its contract databases and
identified existing contracts with the State of Texas and its various state institutions such as
colleges and universities entered prior to October 15, 2021. Specifically, NASA has identified
nine contracts with Texas State entities entered prior to October 15, 2021. NASA’s review did
not identify any existing contract-like instruments between NASA and the State of Texas and/or
its various state institutions.
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6. With respect to these nine contracts, NASA has taken no action beyond requesting that the
contractor assent to modifying the contract or contract-like instrument to incorporate the safety
protocol requirement in section 2 of Executive Order 14042.
NASA has not terminated or unilaterally modified 1 these contracts for reasons related to
Executive Order 14042, nor does it plan to. In one instance, Texas State entity agreed to a
bilateral modification incorporating Federal Acquisition Regulation (“FAR”) clause 52.223-99,
which addresses COVID-19 safety protocols.
7. Specifically, NASA, identified nine existing contracts with Texas State entities subject to
Executive Order 14042 entered prior to October 15, 2021 as follows:
a.

Contract NNM16AA26C is a contract between NASA and the University of

Texas at Austin originally signed September 25, 2016, with a completion date of September 30,
2023. NASA has requested that the University of Texas at Austin incorporate FAR clause
52.223-99, which addresses COVID-19 safety protocols, into this contract and the University of
Texas has thus far declined to incorporate the clause.
b.

Contract NNG17VI05C is a contract between NASA and the University of Texas

at Austin originally signed March 3, 2017 with a completion date of April 2, 2022. NASA has
requested that the University of Texas at Austin incorporate FAR clause 52.223-99, which
addresses COVID-19 safety protocols, into this contract and the University of Texas at Austin
has thus far declined to incorporate the clause.

1

As defined in FAR 43.103(b), a unilateral modification is a contract modification that is signed
only by the contracting officer. Unilateral modifications are used, for example, to make
administrative changes, issue change orders, make changes authorized by clauses other than a
Changes clause (e.g., Property clause, Options clause, or Suspension of Work clause), and issue
termination notices.
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c.

Contract 80MSFC18C0003 is a contract between NASA and the University of

Texas at Dallas originally signed November 7, 2017, with a completion date of February 28,
2023. This contract was bilaterally modified on October 15, 2021 to incorporate FAR clause
52.223-99, which addresses COVID-19 safety protocols. The University of Texas at Dallas
assented to this modification.
d.

Contract 80NSSC19P0391 is a contract between NASA and the University of

Texas at Arlington originally signed March 12, 2019, with a completion date of January 31,
2022. NASA has requested that the University of Texas at Arlington incorporate FAR clause
52.223-99, which addresses COVID-19 safety protocols, into this contract and the University of
Texas at Arlington has thus far declined to incorporate the clause.
e.

Contract 80NSSC19P1100 is a contract between NASA and the University of

Texas at El Paso originally signed May 30, 2019, with a completion date of November 30, 2021.
NASA has requested that the University of Texas at El Paso incorporate FAR clause 52.223-99,
which addresses COVID-19 safety protocols, into this contract and the University of Texas at El
Paso has thus far declined to incorporate the clause.
f.

Contract 80NSSC19P1484 is a contract between NASA and the University of

North Texas originally signed July 9, 2019 with a completion date of December 31, 2021.
NASA has requested that the University of North Texas incorporate FAR clause 52.223-99,
which addresses COVID-19 safety protocols, into this contract and the University of North
Texas has thus far declined to incorporate the clause.
g.

Contract 80MSFC20C0022 is a contract between NASA and Texas Tech

University System originally signed November 21, 2019, with a completion date of February 10,
2022. NASA has requested that the Texas Tech University System incorporate FAR clause

Case 3:21-cv-00309 Document 34-5 Filed on 11/22/21 in TXSD Page 5 of 5

52.223-99, which addresses COVID-19 safety protocols, into this contract and Texas Tech
University System has thus far declined to incorporate the clause.
h.

Contract 80NSSC20P2121 is a contract between NASA and the City of Houston

originally signed September 16, 2020, with a completion date of September 30, 2022. NASA
has requested that the City of Houston incorporate FAR clause 52.223-99, which addresses
COVID-19 safety protocols, into this contract and the City of Houston has thus far declined to
incorporate the clause.
i.

Contract 80NSSC21P2544 is a contract between NASA and the University of

Houston System originally signed September 23, 2021, with a completion date of December 31,
2021. NASA has requested that the University of Houston System incorporate FAR clause
52.223-99, which addresses COVID-19 safety protocols, into this contract and the University of
Houston System has thus far declined to incorporate the clause.
8. NASA has identified no contracts or contract-like instruments entered into with the State of
Texas and/or State institutions after October 15, 2021. With respect to existing contracts,
NASA has not yet received requests for extensions or modifications that would require the
incorporation of FAR clause 52.223-99 under the Executive Order.
Under penalties of perjury, the forgoing declaration is true to the best of my knowledge,

Karla
Jackson

Digitally signed by
Karla Jackson
Date: 2021.11.22
17:47:16 -05'00'

Karla Smith Jackson
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION
STATE OF TEXAS, et al.,
Plaintiffs,
v.
JOSEPH R. BIDEN, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
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DECLARATION OF JULIO E. LOPEZ
I, Julio E. Lopez, hereby make this declaration under the penalty of perjury under
28 U.S.C. § 1746:
1.

I am over the age of 18 years and am otherwise competent to make this

declaration.
2.

I make this declaration on the basis of personal knowledge.

3.

I have been employed with the U.S. Centers for Disease Control and

Prevention (“CDC”) since 2006. I am currently the Deputy Director in the Office of
Acquisition Services, Office of Financial Resources and have served in this role since
2018. My responsibilities include, but are not limited to, ensuring all CDC acquisitions
meet established Federal and Agency regulations.
4.

I understand that President Biden issued Executive Order Number 14042,

Ensuring Adequate COVID Safety Protocols for Federal Contractors on September 9,
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2021, 86 Fed. Reg. 50985 (Sept. 9, 2021) (hereafter, “the Executive Order”), and that the
Safer Federal Workforce Task Force (the “SFWTF”) issued guidance on September 24,
2021, COVID-19 Workplace Safety: Guidance for Federal Contractors and
Subcontractors, SFWTF (Sept. 24, 2021) (hereafter “the SFWTF Guidance”). The
Executive Order is applicable to procurement contracts and contract-like agreements with
the Federal government.
5.

As the Deputy Director in the Office of Acquisition Services, Office of

Financial Resources, I am familiar with CDC’s communications with the Texas
Department of State Health Services (“DSHS”) about implementing the SFWTF
Guidance.
6.

Attached to this Declaration as Exhibit 1 (“the Contract”) is the contract

between CDC and the DSHS for its Pregnancy Mortality Surveillance System. DSHS
supplies CDC with pregnancy related death certificates to conduct pregnancy related
mortality surveillance through the CDC Pregnancy Mortality Surveillance Systems
(PMSS). The contract is for $41,960 with a period of performance consisting of a base
one year period and four 1-year options. The contract period of performance started on
September 20, 2021 and will run through September 19, 2026, if all option periods are
exercised.
7.

This contract falls below what is known as the Simplified Acquisition

Threshold (“SAT”). The SAT is subject to periodic adjustment for inflation. Currently,
the SAT is $250,000. See 48 C.F.R. § 2.101.

2
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8.

Because this contract is a below the SAT, it is outside the scope of

Executive Order 14042, as noted in section 5(b)(iii) of that order.
9.

For the reasons noted above, CDC will not insist on the inclusion of the

contract clause described in section 2 of Executive Order 14042 in the Contract and plans
to rescind its request for DSHS to review and sign the modification that would have
added this clause to the contract.
10.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on November 19, 2021.

Digitally signed
Julio
by Julio Lopez -S
Date: 2021.11.19
Lopez -S 16:42:00 -05'00'
Julio E. Lopez
Deputy Director
Office of Acquisition Services
Office of Financial Resources
Center for Disease Control and Prevention
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PAGE
OF
ORDER FOR SUPPLIES OR SERVICES
1

PAGES
54

IMPORTANT: Mark all packages and papers with contract and/or order numbers.
1. DATE OF ORDER

2. CONTRACT NO. (If any)

09/20/2021

75D30121P12352

a. NAME OF CONSIGNEE

3. ORDER NO.

4. REQUISITION/REFERENCE NO.

NCCDPHP/DRH

00HCUCJB-2021-57321

b. STREET ADDRESS

6. SHIP TO:

5. ISSUING OFFICE (Address correspondence to)

Centers for Disease Control and Prevention (CDC)
Office of Acquisition Services (OAS)
2900 Woodcock Blvd, MS TCU-4
Atlanta, GA 30341-4004
7. TO:

4770 Buford Hwy
MS: F74
c. CITY

d. STATE

e. ZIP CODE

Chamblee

GA

30341-3717

f. SHIP VIA

a. NAME OF CONTRACTOR

STATE HEALTH SERVICES, TEXAS DEPARTMENT OF
DUNS NUMBER: 807391511

8. TYPE OF ORDER

b. COMPANY NAME

X

a. PURCHASE

b. DELIVERY

REFERENCE YOUR:
c. STREET ADDRESS

1100 W 49TH ST
d. CITY

e. STATE

AUSTIN

f. ZIP CODE

TX

78756-3101

9. ACCOUNTING AND APPROPRIATION DATA

939ZRDT

2512

2021

75-21-0948

Please furnish the following on the terms
and conditions specified on both sides of
this order and on the attached sheet, if
any, including delivery as indicated.

Except for billing instructions on the
reverse, this delivery order is subject to
instructions contained on this side only
of this form and is issued subject to the
terms and conditions of the abovenumbered contract.

10. REQUISITIONING OFFICE

5602F11101

HCUCJB

11. BUSINESS CLASSIFICATION (Check appropriate box(es))

X

a. SMALL

b. OTHER THAN SMALL

12. F.O.B. POINT

c. DISADVANTAGED

14. GOVERNMENT B/L NO.

Destination
13. PLACE OF
a. INSPECTION

d. WOMEN-OWNED

15. DELIVER TO F.O.B. POINT
ON OR BEFORE (Date)

16. DISCOUNT TERMS

09/19/2022

Net 30 Days

b. ACCEPTANCE

17. SCHEDULE (See reverse for Rejections)
ITEM NO.
(a)

QUANTITY
ORDERED
(c)

SUPPLIES OR SERVICES
(b)

UNI
T
(d)

To ensure payment, invoice must reference
the PO #75D30121P12352,and Tax ID Number.

UNIT
PRICE
(e)

AMOUNT
(f)

QUANTITY
ACCEPTED
(g)

Invoice/Payment information: 678-475-4510
Send Invoices to FAX: 404-638-5324 or
Email: cpbapinv@cdc.gov
Vendor POC:
Stacie Flenoy; (512) 776-2265
Email: stacie.flenoy@dshs.texas.gov
COR: Gyan Chandra, (770)488-0145;
Email: ylr2@cdc.gov
PA; Iris Gonzalez; (678)475-4502,
Email: qsx8@cdc.gov
18. SHIPPING POINT

19. GROSS SHIPPING WEIGHT

20. INVOICE NO.

$8,392.00

21. MAIL INVOICE TO:
SEE BILLING
INSTRUCTIONS
ON
REVERSE

a. NAME

17(h) TOT.
(Cont.
pages)

Centers for Disease Control and Prevention (FMO)
b. STREET ADDRESS (or P.O. Box)

PO Box 15580 404-718-8100
$41,960.00

c. CITY

d. STATE

e. ZIP CODE

Atlanta

GA

303330080

22. UNITED STATES
OF AMERICA (Signature)
NSN 7540-01-152-8083
PREVIOUS EDITION NOT USABLE

Jerry Outley

17(i)
GRAND
TOTAL

23. NAME (Typed)
Digitally signed by Jerry Outley
Date: 2021.09.16 16:04:56 -04'00'

Jerry W Outley
TITLE: CONTRACTING/ORDERING OFFICER
OPTIONAL FORM 347 (REV. 6/95)
Prescribed by GSA/FAR 48 CFR 53.213(e)

Case 3:21-cv-00309 Document 34-7 Filed on 11/22/21 in TXSD Page 2 of 54
SUPPLEMENTAL INVOICING INFORMATION

If desired, this order (or a copy thereof) may be used by the Contractor as the Contractor’s invoice, instead of a separate invoice, provided the following
statement, (signed and dated) is on (or attached to) the order: “Payment is requested in the amount of $_____. No other invoice will be submitted.”
However, if the Contractor wishes to submit an invoice, the following information must be provided: contract number (if any), order number, item
number(s), description of supplies or service, sizes, quantities, unit prices, and extended totals. Prepaid shipping costs will be indicated as a separate
item on the invoice. Where shipping costs exceed $10 (except for parcel post), the billing must be supported by a bill of lading or receipt. When several
orders are invoiced to an ordering activity during the same billing period, consolidated periodic billings are encouraged.
RECEIVING REPORT
Quantity in the “Quantity Accepted” column on the face of this order has been

inspected,

accepted,

received by

me and conforms to contract. Items listed below have been rejected for the reasons indicated.
SHIPMENT
NUMBER

PARTIAL

DATE RECEIVED

SIGNATURE OF AUTHORIZED U.S. GOV’T REP.

RECEIVED AT

TITLE

DATE

FINAL

TOTAL CONTAINERS

GROSS WEIGHT

REPORT OF REJECTIONS
ITEM NO.

SUPPLIES OR SERVICES

UNI
T

QUANTITY
REJECTED

REASON FOR REJECTION

OPTIONAL FORM 347 (REV. 6/95) BACK
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SECTION B - SUPPLIES OR SERVICES AND PRICES/COSTS
Base Year: 9/20/2021- 09/19/2022
ITEM
0001

SUPPLIES / SERVICES
Birth, Death and Fetal Certificates

QTY / UNIT
400 Total per
Year

UNIT PRICE
$8,192.00

1 Each

$200.00

EXTENDED PRICE
$8,192.00

The vendor will supply all labor,
materials and equipment required to
complete the tasks outlined in the
SOW.

0002

Base Year
POP: 09/20/2021 – 09/19/2022
FFP
Non-Severable
Line(s) Of Accounting:
939ZRDT 2512 2021 75-21-0948
5602F11101 $8,192.00
Collect and Prepare Data

$200.00

The vendor will supply all labor,
materials and equipment required to
complete the tasks outlined in the
SOW.
Base Year
POP: 09/20/2021 – 09/19/2022
FFP
Non-Severable
Line(s) Of Accounting:
939ZRDT 2512 2021 75-21-0948
5602F11101 $200.00
Total

$8,392.00

Option Year 1: 9/20/2022- 09/19/2023
ITEM
1001

SUPPLIES / SERVICES
Birth, Death and Fetal Certificates
The vendor will supply all labor,
materials and equipment required to
complete the tasks outlined in the
SOW.
Option Year 1
POP: 9/20/2022- 09/19/2023
FFP
Non-Severable

QTY / UNIT
400 Total per
Year

UNIT PRICE
$8,192.00

EXTENDED PRICE
$8,192.00
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1002

Collect and Prepare Data

1 Each

$200.00

$200.00

The vendor will supply all labor,
materials and equipment required to
complete the tasks outlined in the
SOW.
Option Year 1
POP: 9/20/2022- 09/19/2023
FFP
Non-Severable
Total Amount

$8,392.00

Option Year 2: 09/20/2023 – 09/19/2024
ITEM
2001

SUPPLIES / SERVICES
Birth, Death and Fetal Certificates

QTY / UNIT
400 Total per
Year

UNIT PRICE
$8,192.00

1 Each

$200.00

EXTENDED PRICE
$8,192.00

The vendor will supply all labor,
materials and equipment required to
complete the tasks outlined in the
SOW.

2002

Option Year 2
POP: 09/20/2023 – 09/19/2024
FFP
Non-Severable
Collect and Prepare Data

$200.00

The vendor will supply all labor,
materials and equipment required to
complete the tasks outlined in the
SOW.
Option Year 2
POP: 09/20/2023 – 09/19/2024
FFP
Non-Severable
Total Amount

$8,392.00

Option Year 3: 09/20/2024 – 09/19/2025
ITEM
3001

SUPPLIES / SERVICES
Birth, Death and Fetal Certificates
The vendor will supply all labor,
materials and equipment required to
complete the tasks outlined in the
SOW.
Option Year 3
POP: 09/20/2024 – 09/19/2025
FFP
Non-Severable

QTY / UNIT
400 Total per
Year

UNIT PRICE
$8,192.00

EXTENDED PRICE
$8,192.00
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3002

Collect and Prepare Data

1 Each

$200.00

$200.00

The vendor will supply all labor,
materials and equipment required to
complete the tasks outlined in the
SOW.
Option Year 3
POP: 09/20/2024 – 09/19/2025
FFP
Non-Severable
Total Amount

$8,392.00

Option Year 4: 09/20/2025 – 09/19/2026
ITEM
4001

SUPPLIES / SERVICES
Birth, Death and Fetal Certificates

QTY / UNIT
400 Total per
Year

UNIT PRICE
$8,192.00

1 Each

$200.00

EXTENDED PRICE
$8,192.00

The vendor will supply all labor,
materials and equipment required to
complete the tasks outlined in the
SOW.

4002

Option Year 4
POP: 09/20/2025 – 09/19/2026
FFP
Non-Severable
Collect and Prepare Data

$200.00

The vendor will supply all labor,
materials and equipment required to
complete the tasks outlined in the
SOW.
Option Year 4
POP: 09/20/2025 – 09/19/2026
FFP
Non-Severable
$8,392.00
Total Amount

Contract Total Including All Option Years: $41,960
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SECTION C- STATEMENT OF WORK
Title: Pregnancy Mortality Surveillance System – TEXAS
Period of Performance: 9/20/2021 to 9/19/2026 (base + 4 option years)
SECTION 1 – BACKGROUND
Since 1986, CDC has conducted national pregnancy-related mortality surveillance through the
Pregnancy Mortality Surveillance System (PMSS) to better understand risk factors for and causes of
pregnancy-related deaths in the United States. Each year, CDC requests the 52 reporting areas (50
states, New York City, and Washington, DC) to send copies of death certificates for all women who
died during pregnancy or within 1 year of the end of pregnancy, and to send copies of matching birth or
fetal death certificates. Medical epidemiologists review and analyze the records. Information about
causes of pregnancy-related deaths and risk factors associated with these deaths is released periodically
through peer-reviewed literature, CDC’s Morbidity and Mortality Weekly Reports, and the CDC
website. These reports help clinicians and public health professionals to better understand the national
trends and clinical causes of pregnancy-related deaths that can inform actions to prevent them. Vital
records information provided by state health departments represent the foundation of PMSS.

SECTION 2 – PURPOSE
The purpose of this contract is to support the identification of pregnancy-associated deaths for
pregnancy related mortality surveillance, by obtaining paper/electronic copies of death certificates and
matching birth or fetal death certificates for all pregnancy-associated deaths in TEXAS.
Anticipated benefits to TEXAS include technical assistance from the CDC on pregnancy-associated
case identification and a copy of the TEXAS PMSS data file for the state’s use.
The general period and place of performance is to take place in 12-month increments in the state of
TEXAS.
Performance objectives are to transmit death certificates and matching birth or fetal death certificates
for all pregnancy-associated deaths in the state to CDC on a yearly basis.

SECTION 3 – SCOPE OF WORK
The contractor shall provide all labor, materials, supplies, travel, transportation, supervision, services
and other incidentals necessary to meet the purpose of the procurement.
1) Contractor will be responsible for identifying pregnancy-associated deaths in the state. Contractor
should reference the best practices guide for case identification included in Appendix A - Reference
Guide for the Identification of Pregnancy-Associated Deaths.
2) Contractor will de-identify paper copies of pregnancy-associated death certificates with matched
infant birth or fetal death certificates for requested year; deliver via trackable courier service or
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electronic copy to CDC.

SECTION 4 – TASKS TO BE PERFORMED
The contractor will perform the following tasks:
1) In accordance with the case identification instructions to be sent by CDC each year, identify all
deaths that occurred in state in the requested year and had an ICD-10 Chapter O code for maternal
cause of death.
2) In addition, identify all deaths from any cause (including injury or trauma) to women between the
ages of 10 and 60 who were pregnant at the time of death or died within 1 year of pregnancy, by
using the pregnancy check-box on the death certificate.
3) In addition, identify all deaths from any cause (including injury or trauma) to women between the
ages of 10 and 60 who were pregnant at the time of death or died within 1 year of pregnancy, by
linking maternal death certificates to live birth or fetal death certificates.
4) Remove all direct identifiers from the maternal death certificate and the matching birth or fetal
death certificate. The direct identifiers are: name, Social Security number, residential street address,
spouse’s name, parent/relative/informant name.
Please do not remove any information that is not considered a direct identifier, such as death
certificate ID#, date of delivery, maternal medical complications, race/ethnicity, these are very
important variables that are coded and used for research purposes.
5) Write the death certificate number or another unique number on all copies of matched certificates.
6) For death certificates for which there is no matched birth or fetal death certificate, please attach a
note to the death certificate explaining why such certificate is not available.
7) Upon completion of all the tasks above, send de-identified paper copies of the maternal death and
linked birth or fetal death certificates to DRH/CDC via trackable courier delivery services (e.g.,
Federal Express) or via electronic copy.
8) In addition, if available, provide copies of other material that might contain information regarding
the medical/epidemiologic circumstances of death, such as maternal mortality review committee
case narratives or committee decisions, autopsy reports, case reports, and hospital or other clinical
records.

SECTION 5 – GOVERNMENT FURNISHED MATERIALS
N/A

SECTION 6 – PERIOD OF PERFORMANCE
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The period of performance for this acquisition will be 60 months if all options are exercised. The
contract performance period will consist of one 12-month base period and up to four 12-month option
periods within the 60 months.
Base Period
Option Year 1
Option Year 2
Option Year 3
Option Year 4

09/20/2021 – 09/19/2022
09/20/2022 – 09/19/2023
09/20/2023 – 09/19/2024
09/20/2024 – 09/19/2025
09/20/2025 – 09/19/2026

SECTION 7 – DELIVERABLES/REPORTING SCHEDULE
Quantity

Delivery Date

Deliver To

1

Within 2 months
after data request
letter is sent (or by
February 15, 2022)

CDC/DRH/
MIHB

De-identified paper copies of
pregnancy-associated death
certificates with matched infant birth
or fetal death certificates for
requested year; deliver via courier
service or electronic copy.
Option Year 1
003
Epidemiologist prepares and collects
data, documents.

N/A

Within 2 months
after data request
letter is sent (or by
February 15, 2022)

CDC/DRH/
MIHB

1

Within 2 months
after data request
letter is sent
February 15, 2023)

CDC/DRH/
MIHB

004

De-identified paper copies of
maternal death certificates with
matched infant birth or fetal death
certificates for requested year; deliver
via courier service or electronic copy.
Option Year 2
005
Epidemiologist prepares and collects
data, documents.

N/A

Within 2 months
after data request
letter is sent
February 15, 2023)

CDC/DRH/
MIHB

1

Within 2 months
after data request
letter is sent
February 15, 2024)

CDC/DRH/
MIHB

006

N/A

Within 2 months
after data request
letter is sent
February 15, 2024)

CDC/DRH/
MIHB

Within 2 months

CDC/DRH/

Items
Description
Base Year
001
Epidemiologist prepares and collects
data, documents.

002

De-identified paper copies of
maternal death certificates with
matched infant birth or fetal death
certificates for requested year; deliver
via courier service or electronic copy.
Option Year 3
007
Epidemiologist prepares and collects

1

Case 3:21-cv-00309 Document 34-7 Filed on 11/22/21 in TXSD Page 9 of 54
75D30121P12352
Page 9 of 54

Quantity

Delivery Date
after data request
letter is sent (or by
February 15, 2025)

Deliver To
MIHB

De-identified paper copies of
maternal death certificates with
matched infant birth or fetal death
certificates for requested year; deliver
via courier service or electronic copy.
Option Year 4
009
Epidemiologist prepares and collects
data, documents.

N/A

Within 2 months
after data request
letter is sent (or by
February 15, 2025)

CDC/DRH/
MIHB

1

CDC/DRH/
MIHB

010

N/A

Within 2 months
after data request
letter is sent (or by
February 15, 2026)
Within 2 months
after data request
letter is sent (or by
February 15, 2026)

Items

Description
data, documents.

008

De-identified paper copies of
maternal death certificates with
matched infant birth or fetal death
certificates for requested year; deliver
via courier service or electronic copy.

SECTION 8 – REFERENCE MATERIALS
N/A
SECTION 9 – POINT OF CONTACT INFORMATION
The Point of Contact (POC) for this procurement is:

Gyan Chandra
Centers for Disease Control and Prevention
Division of Reproductive Health, Maternal and Infant Health Branch
4770 Buford Hwy NE., Mail Stop S107-2
Atlanta, Georgia, 30341
Telephone Number: 770-488-0145
E-mail Address: ylr2@cdc.gov
Preferred method of communication: E-Mail
SECTION 10 - CONTRACT SPECIALIST

Purchasing Agent: Iris Gonzalez
Phone: (678)475-4502
Email: qsx8@cdc.gov
SECTION 11 – PAYMENT TERMS
See Section G.

CDC/DRH/
MIHB
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SECTION 12 – MINIMUM VENDOR QUALIFICATIONS AND LEVEL OF EFFORT
N/A
SECTION 13 – EVALUATION FACTORS
See Section M.
SECTION 14 – SPECIAL CONSIDERATIONS
HHSAR Provision, 352.239-73: Electronic and Information Technology Accessibility Notice
(a) Section 508 of the Rehabilitation Act of 1973 (29 U.S.C. 794d), as amended by the Workforce
Investment Act of 1998 and the Architectural and Transportation Barriers Compliance Board Electronic
and Information (EIT) Accessibility Standards (36 CFR part 1194), require that when Federal agencies
develop, procure, maintain, or use electronic and information technology, Federal employees with
disabilities have access to and use of information and data that is comparable to the access and use by
Federal employees who are not individuals with disabilities, unless an undue burden would be imposed on
the agency. Section 508 also requires that individuals with disabilities, who are members of the public
seeking information or services from a Federal agency, have access to and use of information and data
that is comparable to that provided to the public who are not individuals with disabilities, unless an undue
burden would be imposed on the agency.
(b) Accordingly, any offeror responding to this solicitation must comply with established HHS EIT
accessibility standards. Information about Section 508 is available at http://www.hhs.gov/web/508. The
complete text of the Section 508 Final Provisions can be accessed at http://www.accessboard.gov/sec508/standards.htm
(c) The Section 508 accessibility standards applicable to this contract are: 1194.
205 WCAG 2.0 Level A & AA Success Criteria
302 Functional Performance Criteria
502 Inoperability with Assistive Technology
504 Authoring Tools
602 Support Documentation
603 Support Services
To facilitate the Government's determination whether proposed EIT supplies meet applicable Section 508
accessibility standards, offerors must submit an HHS Section 508 Product Assessment Template, in
accordance with its completion instructions. The purpose of the template is to assist HHS acquisition and
program officials in determining whether proposed EIT supplies conform to applicable Section 508
accessibility standards. The template allows offerors or developers to self-evaluate their supplies and
documentation detail - whether they conform to a specific Section 508 accessibility standard, and any
underway remediation efforts addressing conformance issues. Instructions for preparing the HHS Section
508 Evaluation Template are available under Section 508 policy on the HHS Web site
http://hhs.gov/web/508.
In order to facilitate the Government's determination whether proposed EIT services meet applicable
Section 508 accessibility standards, offerors must provide enough information to assist the Government in
determining that the EIT services conform to Section 508 accessibility standards, including any underway
remediation efforts addressing conformance issues.
(d) Respondents to this solicitation must identify any exception to Section 508 requirements. If a offeror
claims its supplies or services meet applicable Section 508 accessibility standards, and it is later
determined by the Government, i.e., after award of a contract or order, that supplies or services delivered
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do not conform to the accessibility standards, remediation of the supplies or services to the level of
conformance specified in the contract will be the responsibility of the Contractor at its expense.
(e) Electronic content must be accessible to HHS acceptance criteria. Checklist for various formats are
available at http://508.hhs.gov/, or from the Section 508 Coordinator listed at
https://www.hhs.gov/web/section-508/additional-resources/section-508-contacts/index.html. Materials
that are final items for delivery should be accompanied by the appropriate checklist, except upon approval
of the Contracting Officer or Representative.
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Section D - Packaging And Marking
There are no clauses/provisions included in this section.
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Section E - Inspection And Acceptance
E.1 52.252-2 Clauses Incorporated by Reference (Feb 1998)
This contract incorporates one or more clauses by reference, with the same force and effect as if
they were given in full text. Upon request, the Contracting Officer will make their full text
available. Also, the full text of a clause may be accessed electronically at this/these address(es):
http://www.acqnet.gov
http://farsite.hill.af.mil/
(End of Clause)
FAR SOURCE

TITLE AND DATE

52.246-4

Inspection of Services-Fixed-Price (Aug 1996)

E.2 Inspection and Acceptance (Jul 1999)
Inspection and acceptance of the articles, services, and documentation called for herein shall be
accomplished by the Contracting Officer, or his duly authorized representative [who for the
purposes of this contract shall be the Contracting Officer’s Representative (COR)] at the
destination of the articles, services or documentation.
(End of Clause)
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Section F - Deliveries Or Performance
F.1 FAR 52.252-2 Clauses Incorporated by Reference (Feb 1998)
This contract incorporates one or more clauses by reference, with the same force and effect as if they were
given in full text. Upon request, the Contracting Officer will make their full text available. Also, the full text of
a clause may be accessed electronically at this/these address(es):
http://www.acquisition.gov
http://farsite.hill.af.mil/
(End of Clause)

FAR SOURCE

TITLE AND DATE

52.242-15

Stop-Work Order (Aug 1989)

52.242-17

Government Delay of Work (Apr 1984)

F.2 Period of Performance
The period of performance is listed in the Statement of Work in Section C.
F.3 Place of Performance
The Contractor shall perform all work under this contract at the contractor's facility.
(End of Clause)
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Section G - Contract Administration Data
G.1 CDCP_G009 Contracting Officer (Jul 1999)
(a) The Contracting Officer is the only individual who can legally commit the Government to the
expenditure of public funds. No person other than the Contracting Officer can make any changes to the
terms, conditions, general provisions, or other stipulations of this contract.
(b) No information, other than that which may be contained in an authorized modification to this
contract, duly issued by the Contracting Officer, which may be received from any person employed by the
United States Government, or otherwise, shall be considered grounds for deviation from any stipulation
of this contract.
(End of Clause)
G.2 CDC0_G008 Contracting Officer’s Representative (COR) (Jul 2017)
Performance of the work hereunder shall be subject to the technical directions of the designated COR
for this contract.
As used herein, technical directions are directions to the Contractor which fill in details, suggests
possible lines of inquiry, or otherwise completes the general scope of work set forth herein. These
technical directions must be within the general scope of work, and may not alter the scope of work or
cause changes of such a nature as to justify an adjustment in the stated contract price/cost, or any stated
limitation thereof.
In the event that the Contractor believes full implementation of any of these directions may exceed
the scope of the contract, he or she shall notify the originator of the technical direction and the
Contracting Officer, immediately or as soon as possible, in a letter or e-mail separate of any
required report(s). No technical direction, nor its fulfillment, shall alter or abrogate the rights and
obligations fixed in this contract.
The Government COR is not authorized to change any of the terms and conditions of this contract.
Contract changes shall be made only by the Contracting Officer by properly written modification(s) to
the contract.
The Government will provide the Contractor with a copy of the COR delegation memorandum
upon request.
(End of Clause)
G.3 CDCP_G010 Contract Communications/Correspondence (Jul 1999)
The Contractor shall identify all correspondence, reports, and other data pertinent to this contract by
imprinting thereon the contract number from Page 1 of the contract.
(End of Clause)

G.4 CDC0_G018 Payment by Electronic Funds Transfer (Feb 2018)
(a) The Government shall use electronic funds transfer to the maximum extent possible when making
payments under this contract. FAR 52.232-33, Payment by Electronic Funds Transfer –System for
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Award Management, in Section I, requires the contractor to designate in writing a financial institution for
receipt of electronic funds transfer payments.
(b) In the case that EFT information is not within the System of Award Management, FAR 52.232-34
requires mandatory submission of Contractor’s EFT information directly to the office designated in this
contract to receive that information (hereafter: “designated office”); see below. The contractor shall
submit the EFT information within the form titled “ACH Vendor/Miscellaneous Payment Enrollment
Form” to the address indicated below. Note: The form is either attached to this contract (see Section J,
List of Attachments) or may be obtained by contacting the Contracting Officer or the CDC Office of
Financial Resources at 678-475-4510.
(c) In cases where the contractor has previously provided such information, i.e., pursuant to a prior
contract/order, and been enrolled in the program, the form is not required unless the designated financial
institution has changed.
(d) The completed form shall be mailed after award, but no later than 14 calendar days before an invoice
is submitted, to the following address: The Centers for Disease Control and Prevention Office of
Financial Resources (OFR) P.O. Box 15580 Atlanta, GA 30333 Or – Fax copy to: 404-638-5342
(End of Clause)
G.5 CDCA_G001 – Invoice Submission (March 2021)
(a)

The Contractor shall submit the original contract invoice/voucher to the address shown
below:
The Centers for Disease Control and Prevention
Office of Financial Resources (OFR)
P.O. Box 15580
Atlanta, GA
30333
Or – The Contractor may submit the original invoice via facsimile or
email: Fax: 404-638-5324
Email: cpbapinv@cdc.gov
NOTE: Submit only one Invoice in PDF format per attachment.
(b) Subject Line must contain the word “Invoice” Example: Subject: Invoice SAM12345 for
Contract 200***********
(c) The content/details of the email must include the below information provided in the body of the
email:
•

Contract or PO Number:
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•

Invoice Number:

•

Amount:

•

Vendor Name:

Only one invoice can be sent to the mailbox with the above relevant details in the body (multiple
invoices need to be sent in multiple emails)
(d) The contractor shall submit 2 copies of the invoice to the cognizant contracting office previously
identified in this contract. These invoice copies shall be addressed to the attention of the
Contracting Officer.
(e) Do not send Links, Zip Files, or .DAT files containing PDF Invoices
(f) The Contractor is , is not
required to submit a copy of each invoice directly to the
Contracting Officer’s Representative (COR) concurrently with submission to the Contracting
Officer.
(g) In accordance with 5 CFR part 1315 (Prompt Payment), CDC's Office of Financial Resources is
the designated billing office for the purpose of determining the payment due date under FAR
32.904.
(h) The Contractor shall include (as a minimum) the following information on each invoice:
(1) Contractor’s Name & Address
(2) Contractor’s Tax Identification Number (TIN)
(3) Purchase Order/Contract Number and Task Order Number, if Appropriate
(4) Invoice Number
(5) Invoice Date
(6) Contract Line Item Number and Description of Item
(7) Quantity
(8) Unit Price & Extended Amount for each line item
(9) Shipping and Payment Terms
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(10) Total Amount of Invoice
(11) Name, title and telephone number of person to be notified in the event of a defective invoice
(12) Payment Address, if different from the information in (c)(1).
(13) DUNS + 4 Number
(14) Electronic funds transfer (EFT) banking info

For the status of invoices, please contact the OFR Service desk at ofrservicedesk@cdc.gov
NOTE: If your invoice has supporting documents, please combine the invoice and supporting
documents as one PDF file. Do not submit the invoice and its supporting documents separately.
(End of Clause)
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Section H - Special Contract Requirements
H.1 CDCA_H004 Identification of Data (May 1998)
The Contractor shall identify the technical data delivered to the Government as required by this
contract with the number of the contract and the name and address of the Contractor or subcontractor
that generated the data.
H.2 CDC0_H022 Smoke Free Working Environment (May 2009)
In compliance with Department of Health and Human Services (DHHS) regulations, all contractor
personnel performing work within CDC/ATSDR facilities shall observe the CDC/ATSDR smoke-free
working environment policy at all times. This policy prohibits smoking in all CDC/ATSDR buildings and
in front of buildings which are open to the public. This policy is also applicable to contractor personnel
who do not work full-time within CDC/ATSDR facilities, but are attending meetings within
CDC/ATSDR facilities
H.3 CDCA_H037 Observance of Legal Holidays and Administrative Leave (Government Facilities
Performance) (Jul 2021)
(a) Holidays
Government personnel observe the following listed days as holidays:
Washington's Birthday
Memorial Day
Juneteenth
Independence Day
Labor Day
Veterans' Day
Thanksgiving Day
Christmas Day
New Year's Day
Columbus Day
Martin Luther King Day
Any other day designated by Federal Statute
Any other day designated by Executive Order
Any other day designated by Presidential proclamation
For purposes of contract performance, the Contractor shall observe the above holidays on the date
observed by the Government. Observance of such days shall not be cause for an additional period of
performance or entitlement to compensation except as otherwise set forth in the contract. No form of
holiday or other premium compensation will be reimbursed; however this does not preclude
reimbursement for overtime work authorized in writing by the Contracting Officer.
(b) Unscheduled Facility Closures
In the event Government facilities are closed due to inclement weather, potentially hazardous or unsafe
conditions, or other special circumstances, contractor personnel assigned to work within those facilities
are automatically dismissed. Notwithstanding the terms herein, the contractor shall comply with any
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specific contract terms that require a level of ongoing support for critical operations during times of
facility closure. The contractor may also continue to provide support under a scheduled telework
arrangement in accordance with the terms of the contract if the contract expressly authorizes telework in
writing.
(c) Cost Impact
Accounting for costs associated with an unscheduled facility closure is unique to each contract and
depends upon a number of factors such as:
i) Contract type, e.g. Fixed Price, Time and Materials, or Cost Reimbursement.
ii) Contractor's established management and accounting practices for unproductive time.
iii) The inclusion and applicability of other contract terms & conditions.
iv) The ability of the contractor to mitigate costs by reassigning employees to work on other
contracts, to work from a different facility, or to work remotely from home in accordance with
contract telework provisions.
H. 4 CDCA_H040 Government Property (Jul 2017)
(a) Government-Furnished Property (GFP). In accordance with the terms of FAR 52.245-1,
Government Property, the Government reserves the right to supply the Contractor, as Governmentfurnished property, any additional supplies, equipment, and materials determined by the Contracting
Officer to be necessary and in the best interest of the Government.
(b)

Contractor-Acquired Property (CAP). The Contractor must receive written consent from the
Contracting Officer prior to purchase of any CAP not expressly identified in the contract, and as
defined in FAR 52.245-1.

(c)

Accountable and Sensitive Government Property. The Government will provide property labels
and other identification for contractor-acquired Government property that is considered Accountable
as defined in the HHS Logistics Management Manual (LMM)
https://intranet.hhs.gov/abouthhs/manuals/lmm/index.html or considered Sensitive as defined in
CDC's Sensitive Items List (http://intranet.cdc.gov/ofr/documents/contracts/Authorized-ProhibitedList.pdf)

(d)

The contractor shall be responsible for the control and accountable record keeping of any
Government property used in the performance of this contract predominately outside the confines of a
Government controlled workspace in accordance with the HHS Contracting Guide found on the
OSSAM Government Property and Contractors Property intranet page.
(http://intranet.cdc.gov/ossam/property-shipping- receiving/property-management/governmentproperty-contractors/index.html)

(e)

The Chief of the Office of Safety, Security and Asset Management (OSSAM), Asset Management
Services Office, Centers for Disease Control and Prevention (CDC), is hereby designated as the
Property Administrator for this contract. The Contractor shall identify each item of equipment
furnished by the Government to the Contractor or acquired by the Contractor using contract funds,
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with a suitable decal, tag, or other marking, as prescribed by the Property Administrator, and shall
follow the guidance set forth in the HHS Contracting Guide.
H.5 CDC0_H049 Non-Disclosure Agreement for Contractor and Contractor Employees (Jun
2020)
(a)

The contractor and contractor employees shall prepare and submit Non-Disclosure Agreements
(NDA) to the Contracting Officer prior to access of government information or the commencement of
work at CDC.

(b)

The NDAs, at Exhibit I and II, are required in service contracts where contractor’s employees
will have access to non-public and procurement-sensitive information while performing functions in
support of the Government. The NDA also requires contractor’s employees properly identify
themselves as employees of a contractor when communicating or interacting with CDC employees,
employees of other governmental entities, and members of the public (when communication or
interaction relates to the contractor’s work with the CDC). The Federal Acquisition Regulation
(FAR) 37.114 (c), states “All contractor personnel attending meetings, answering Government
telephones, and working in other situations where their contractor status is not obvious to third parties
are required to identify themselves as such to avoid creating an impression in the minds of members
of the public or Congress that they are Government officials, unless, in the judgment of the agency,
no harm can come from failing to identify themselves. They must also ensure that all documents or
reports produced by contractors are suitably marked as contractor products or that contractor
participation is appropriately disclosed.”

(c)

The contractor shall inform contractor employees of the identification requirements by which
they must abide and monitor employee compliance with the identification requirements.

(d)

During the contract performance period, the contractor is responsible to ensure that all additional
or replacement contractors’ employees sign an NDA and it is submitted to the Contracting Officer
prior to commencement of their work with the CDC.

(e)

Contractor employees in designated positions or functions that have not signed the appropriate
NDA shall not have access to any non-public, procurement sensitive information or participate in
government meetings where sensitive information may be discussed.

(f)

The Contractor shall prepare and maintain a current list of employees working under NDAs and
submit to the Contracting Officer upon request during the contract period of performance. The list
should at a minimum include: contract number, employee’s name, position, date of hire and NDA
requirement.
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EXHIBIT I
Centers for Disease Control and Prevention (CDC)
Contractor Non-Disclosure Agreement
I. Non-public Information
[Name of contractor] understands that in order to fulfill the responsibilities pursuant to [contract name
and number] between the Centers for Disease Control and Prevention and [Name of CDC contractor]
dated [date], employees of [contractor] will have access to non-public information, including
confidential and privileged information contained in government-owned information technology systems.
For purposes of this agreement, confidential information means government information that is not or will
not be generally available to the public. Privileged information means information which cannot be
disclosed without the prior written consent of the CDC.
In order to properly safeguard non-public information, [contractor] agrees to ensure that prior to being
granted access to government information or the commencement of work for the CDC, whichever is
applicable, all contractor employees will sign a Non-Disclosure Agreement (NDA) provided by the CDC
prior to beginning work for the CDC. Contractor agrees to submit to the Contracting Officer the original
signed copies of NDAs signed by the contractor’s employees in accordance with the instructions provided
by the Contracting Officer. Failure to provide signed NDAs in accordance with this agreement and
instructions provided by the Contracting Officer could delay or prevent the employee from commencing
or continuing work at the CDC until such agreement is signed and returned to the Contracting Officer.
Contractor further agrees that it will not cause or encourage any employee to disclose, publish, divulge,
release, or make known in any manner or to any extent, to any individual other than an authorized
Government employee any non-public information that the employee may obtain in connection with the
performance of the employee’s responsibilities to the CDC.
II. Procurement-Sensitive Information
Contractor further agrees that it will not cause or encourage any employee to disclose, publish, divulge,
release, or make known in any manner or to any extent, to any individual, other than an authorized
Government employee, any procurement-sensitive information gained while in connection with fulfilling
the employee’s responsibilities at the CDC. For purposes of this agreement, procurement-sensitive
information includes, but is not limited to, all information in Statements of Work (SOW), Procurement
Requests (PR), and Requests for Quote (RFQ); Responses to RFQs, including quotes, questions from
potential offerors; non-public information regarding procurements; all documents, conversations,
discussions, data, correspondence, electronic mail (e-mail), presentations, or any other written or verbal
communications relating to, concerning, or affecting proposed or pending solicitations or awards;
procurement data; contract information plans; strategies; source selection information and documentation;
offerors’ identities; technical and cost data; the identity of government personnel involved in the
solicitation; the schedule of key technical and procurement events in the award determination process;
and any other information that may provide an unfair competitive advantage to a contractor or potential
contractor if improperly disclosed to them, or any of their employees.
Contractor understands and agrees that employee access to any procurement-sensitive information may
create a conflict of interest which will preclude contractor from becoming a competitor for any
acquisition(s) resulting from this information. Therefore, if an employee participates in any discussions
relating to procurement-sensitive information, assists in developing any procurement-sensitive
information, or otherwise obtains any procurement-sensitive information while performing duties at the
CDC, contractor understands and agrees that contractor may be excluded from competing for any
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acquisition(s) resulting from this information.
III. Identification of Non-Government Employees
Contractor understands that its employees are not agents of the Government. Therefore, unless otherwise
directed in writing by the CDC, contractor agrees to assist and monitor employee compliance with the
following identification procedures:
A. At the beginning of interactions with CDC employees, employees of other governmental
entities, and members of the public (when such communication or interaction relates to
the contractor’s work with the CDC), contractors’ employees will identify themselves as
an employee of a contractor.
B. Contractors’ employees will include the following disclosures in all written
communications, including outgoing electronic mail (e-mail) messages, in connection
with contractual duties to the CDC:
Employee’s name
Name of contractor
Center or office affiliation
Centers for Disease Control and Prevention
C. At the beginning of telephone conversations or conference calls, contractors’ employees
will identify themselves as an employee of a contractor.
D. Contractors’ employees should not wear any CDC logo on clothing, except for a CDC
issued security badge while carrying out work for CDC or on CDC premises. The only
other exception is when a CDC management official has granted permission to use the
CDC logo.
E. Contractors’ employees will program CDC voice mail message to identify themselves as
an employee of a contractor.
I understand that federal laws including, 18 U.S.C. 641 and 18 U.S.C. 2071, provide criminal penalties
for, among other things, unlawfully removing, destroying or converting to personal use, or use of another,
any public records. Contractor acknowledges that contractor has read and fully understands this
agreement.
Name of contractor: ___________________________________
Signature of Authorized Representative of Contractor:_________________________________
Date:________________
Copies retained by: Contracting Officer and contractor
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EXHIBIT II
Centers for Disease Control and Prevention (CDC)
Contractors’ Employee Non-Disclosure Agreement
I. Non-Public Information
I understand that in order to fulfill my responsibilities as an employee of [Name of CDC contractor], I
will have access to non-public information, including confidential and privileged information contained in
government-owned information technology systems. For purposes of this agreement, confidential
information means government information that is not or will not be generally available to the public.
Privileged information means information which cannot be disclosed without the prior written consent of
the CDC.
I, [Name of Employee], agree to use non-public information only in performance of my responsibilities
to the CDC. I agree further that I will not disclose, publish, divulge, release, or make known in any
manner or to any extent, to any individual other than an authorized Government employee, any nonpublic information that I may obtain in connection with the performance of my responsibilities to the
CDC.
II. Procurement-Sensitive Information
I further agree that unless I have prior written permission from the CDC, I will not disclose, publish,
divulge, release, or make known in any manner or to any extent, to any individual other than an
authorized Government employee, any procurement-sensitive information gained in connection with the
performance of my responsibilities to the CDC. I specifically agree not to disclose any non-public,
procurement-sensitive information to employees of my company or any other organization unless so
authorized in writing by the CDC. For purposes of this agreement, procurement-sensitive information
includes, but is not limited to, all information in Statements of Work (SOW), Procurement Requests (PR),
and Requests for Quote (RFQ); Responses to RFQs, including quotes, questions from potential offerors;
non-public information regarding procurements; all documents, conversations, discussions, data,
correspondence, electronic mail (e-mail), presentations, or any other written or verbal communications
relating to, concerning, or affecting proposed or pending solicitations or awards; procurement data;
contract information plans; strategies; source selection information and documentation; offerors’
identities; technical and cost data; the identity of government personnel involved in the acquisition; the
schedule of key technical and procurement events in the award determination process; and any other
information that may provide an unfair competitive advantage to a contractor or potential contractor if
improperly disclosed to them, or any of their employees.
I understand and agree that my access to any procurement-sensitive information may create a conflict of
interest which will preclude me, my current employer, or a future employer from becoming a competitor
for any resulting government acquisition derived from this information. Therefore, if I participate in any
discussions relating to procurement-sensitive information, assist in developing any procurement-sensitive
information, or otherwise obtain any procurement-sensitive information while performing my duties at
the CDC, I understand and agree that I, my current employer, and any future employer(s) may be
excluded from competing for any resulting acquisitions.
III. Special Non-Disclosure Agreement for Contractors with Access to CDC Grants Management
and Procurement-Related Information Technology Systems
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In addition to complying with the non-disclosure requirements and safeguards stated above, I understand
that my authorization to use CDC’s grants management and procurement systems is strictly limited to the
access and functions necessary for the performance of my responsibilities to the CDC and which have
been approved in advance by the CDC. I understand that I am not authorized to enter procurement
requests for any requirements pertaining to contracts or subcontracts held by me or my employer.
IV. Identification as a Non-Government Employee
I understand that as an employee of a government contractor, I represent an independent organization and
I am not an agent of the Government. Therefore, I agree that unless I have prior written authorization
from the CDC, I will, at the beginning of interactions with CDC employees, employees of other
governmental entities, members of the public (when such communication or interaction relates to the
contractor’s work with the CDC), identify myself as an employee of a contractor. I further agree to use
the following identification procedures in connection with my work at the CDC:
A. I will include the following disclosures in all written communications, including outgoing electronic
mail (e-mail) messages:
Employee’s name
Name of contractor
Center or office affiliation
Centers for Disease Control and Prevention
B. I will identify myself as an employee of a contractor at the beginning of telephone conversations or
conference calls;
C. I will not wear any CDC logo on clothing, except for a CDC issued security badge while carrying out
work for CDC or on CDC premises; the only other exception is when a CDC management official has
granted permission to use the CDC logo.
D. I will program my CDC voice mail message to identify myself as a contractors’ employee.
I understand that federal laws including, 18 U.S.C. 641 and 18 U.S.C. 2071, provide criminal penalties
for, among other things, unlawfully removing, destroying or converting to personal use, or use of another,
any public records. I acknowledge that I have read and fully understand this agreement.
Name of contractor: ___________________________________
Name of Employee:___________________________
Signature of Employee:_________________________________
Date:________________
Copies retained by: Contracting Officer, contractor, and Contractor Employee
H.6 CDC37.0001 Non-Personal Services (Jun 2020)
(a) Personal services shall not be performed under this contract. Although the Government may provide
sporadic or occasional instructions within the scope of the contract, the Contractor is responsible for
control and supervision of its employees. If the Contractor (including its employees) believes any
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Government action or communication has been given that would create a personal services relationship
between the Government and any Contractor employee, the Contractor shall promptly notify the
Contracting Officer of this communication or action.
(b) The contractor shall comply with, and ensure their employees and subcontractors comply with, CDC
Policy titled "Contractor Identification and Safeguarding of Non-Public Information". No Contractor
employee shall hold him or herself out to be a Government employee, agent, or representative. No
Contractor employee shall state orally or in writing at any time that he or she is acting on behalf of the
Government. In all communications with third parties in connection with this contract, Contractor
employees shall identify themselves as Contractor employees and specify the name of the company for
which they work. The contractor is limited to performing the services identified in the contract statement
of work and shall not interpret any communication with anyone as a permissible change in contract scope
or as authorization to perform work not described in the contract. All contract changes will be
incorporated by a modification signed by the Contracting Officer.
(c) The Contractor shall ensure that all of its employees and subcontractor employees working on this
contract are informed of the terms and conditions herein. The Contractor agrees that this is a nonpersonal services contract; and that for all the purposes of the contract, the Contractor is not, nor shall it
hold itself out to be an agent or partner of, or joint venture with, the Government. The Contractor shall
notify its employees that they shall neither supervise nor accept supervision from Government employees.
The substance of the terms herein shall be included in all subcontracts at any tier.
(d) The terms and conditions above do not limit the Government's rights under other terms of the
contract, including those related to the Government's right to inspect and accept or reject the services
performed under this contract.

H.7 CDCA_H042 Records Management Obligations (Jun 2020)
A. Applicability
The following applies to all Contractors whose employees create, work with, or otherwise handle Federal
records, as defined in Section B, regardless of the medium in which the record exists.
B. Definitions
“Federal record” as defined in 44 U.S.C. § 3301, includes all recorded information, regardless of form or
characteristics, made or received by a Federal agency under Federal law or in connection with the
transaction of public business and preserved or appropriate for preservation by that agency or its
legitimate successor as evidence of the organization, functions, policies, decisions, procedures,
operations, or other activities of the United States Government or because of the informational value of
data in them.
The term Federal record:
1. includes Centers for Disease Control and Prevention (CDC) records.
2. does not include personal materials.
3. applies to records created, received, or maintained by Contractors pursuant to their CDC contract.
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4. may include deliverables and documentation associated with deliverables.
C. Requirements
1. Contractor shall comply with all applicable records management laws and regulations, as well as
National Archives and Records Administration (NARA) records policies, including but not
limited to the Federal Records Act (44 U.S.C. chs. 21, 29, 31, 33), NARA regulations at 36 CFR
Chapter XII Subchapter B, and those policies associated with the safeguarding of records covered
by the Privacy Act of 1974 (5 U.S.C. 552a). These policies include the preservation of all records,
regardless of form or characteristics, mode of transmission, or state of completion.
2. In accordance with 36 CFR 1222.32, all data created for Government use and delivered to, or
falling under the legal control of, the Government are Federal records subject to the provisions of
44 U.S.C. chapters 21, 29, 31, and 33, the Freedom of Information Act (FOIA) (5 U.S.C. 552), as
amended, and the Privacy Act of 1974 (5 U.S.C. 552a), as amended and must be managed and
scheduled for disposition only as permitted by statute or regulation.
3. In accordance with 36 CFR 1222.32, Contractor shall maintain all records created for
Government use or created in the course of performing the contract and/or delivered to, or under
the legal control of the Government and must be managed in accordance with Federal law.
Electronic records and associated metadata must be accompanied by sufficient technical
documentation to permit understanding and use of the records and data.
4. CDC and its contractors are responsible for preventing the alienation or unauthorized destruction
of records, including all forms of mutilation. Records may not be removed from the legal custody
of CDC or destroyed except for in accordance with the provisions of the agency records
schedules and with the written concurrence of the Head of the Contracting Activity. Willful and
unlawful destruction, damage or alienation of Federal records is subject to the fines and penalties
imposed by 18 U.S.C. 2701. In the event of any unlawful or accidental removal, defacing,
alteration, or destruction of records, Contractor must report to the Contracting Officer and the
Contracting Officer’s Representative. The agency must report promptly to NARA in accordance
with 36 CFR 1230.
5. The Contractor shall immediately notify the appropriate Contracting Officer upon discovery of
any inadvertent or unauthorized disclosures of information, data, documentary materials, records
or equipment. Disclosure of non-public information is limited to authorized personnel with a
need-to-know as described in the contract. The Contractor shall ensure that the appropriate
personnel, administrative, technical, and physical safeguards are established to ensure the security
and confidentiality of this information, data, documentary material, records and/or equipment is
properly protected. The Contractor shall not remove material from Government facilities or
systems, or facilities or systems operated or maintained on the Government’s behalf, without the
express written permission of the Head of the Contracting Activity. When information, data,
documentary material, records and/or equipment is no longer required, it shall be returned to
CDC control or the Contractor must hold it until otherwise directed. Items returned to the
Government shall be hand carried, mailed, emailed, or securely electronically transmitted to the
Contracting Officer or address prescribed in the contract. Destruction of records is EXPRESSLY
PROHIBITED unless in accordance with Paragraph (4).
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6. The Contractor is required to obtain the Contracting Officer's approval prior to engaging in any
contractual relationship (sub-contractor) in support of this contract requiring the disclosure of
information, documentary material and/or records generated under, or relating to, contracts. The
Contractor (and any sub-contractor) is required to abide by Government and CDC guidance for
protecting sensitive, proprietary information, classified, and controlled unclassified information.
7. The Contractor shall only use Government IT equipment for purposes specifically tied to or
authorized by the contract and in accordance with CDC policy.
8. The Contractor shall not create or maintain any records containing any non-public CDC
information that are not specifically tied to or authorized by the contract.
9. The Contractor shall not retain, use, sell, or disseminate copies of any deliverable that contains
information covered by the Privacy Act of 1974 or that which is generally protected from public
disclosure by an exemption to the Freedom of Information Act.
10. Training. All Contractor employees assigned to this contract who create, work with, or otherwise
handle records are required to take CDC-provided records management training. The Contractor
is responsible for confirming training has been completed according to agency policies, including
initial training and any annual or refresher training.
D. Flowdown of requirements to subcontractors
1. The Contractor shall incorporate the entire substance of the terms and conditions herein,
including this paragraph, in all subcontracts under this contract, and must require written
subcontractor acknowledgment of same.
Violation by a subcontractor of any provision set forth herein will be attributed to the Contractor.
(End of Requirement)
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Section I - Contract Clauses
Section I-1 - Clauses Incorporated By Reference
CLAUSES INCORPORATED BY REFERENCE
Section I-1 – 52.252-2 clauses incorporated by reference (feb 1998)
This contract incorporates one or more clauses by reference, with the same force and effect as if they
were given in full text. Upon request, the Contracting Officer will make their full text available. Also, the
full text of a clause may be accessed electronically at this/these address(es):
http://www.acquisition.gov
http://farsite.hill.af.mil/
(End of Clause)
FAR SOURCE

TITLE AND DATE

52.202-1

Definitions (Nov 2013)

52.203-3

Gratuities (Apr 1984)

52.203-5

Covenant against Contingent Fees (May 2014)

52.203-6

Restrictions on Subcontractor Sales to the Government (Sep 2006)

52.203-7

Anti-Kickback Procedures (May 2014)

52.203-8

Cancellation, Rescission, and Recovery of Funds for Illegal or Improper Activity (May
2014)

52.203-10

Price or Fee Adjustment for Illegal or Improper Activity (May 2014)

52.203-12

Limitation on Payments to Influence Certain Federal Transactions (Oct 2010)

52.203-17

Contractor Employee Whistleblower Rights and Requirements to Inform Employees of
Whistleblower Rights (Apr 2014)

52.204-4

Printed or Copied Double-Sided on Postconsumer Fiber Content Paper (May 2011)

52.204-10

Reporting Executive Compensation and First-Tier Subcontract Awards (Jul 2013)

52.204-13

System for Award Management Maintenance (Jul 2013)

52.209-6

Protecting the Government’s Interest When Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment (Aug 2013)

52.209-9

Updates of Publicly Available Information Regarding Responsibility Matters (Jul 2013)

52.215-2

Audit and Records - Negotiation (Oct 2010)

52.215-8

Order of Precedence - Uniform Contract Format (Oct 1997)

52.215-17

Waiver of Facilities Capital Cost of Money (Oct 1997)

52.215-21

Requirements for Certified Cost or Pricing Data or Information Other Than Certified
Cost or Pricing Data - Modifications (Oct 2010)

52.216-7

Allowable Cost and Payment (Jun 2013)

52.219-8

Utilization of Small Business Concerns (Oct 2014)
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FAR SOURCE

TITLE AND DATE

52.219-11

Special 8(a) Contract Conditions (Feb 1990)

52.219-14

Limitations on Subcontracting (Nov 2011)

52.219-28

Post Award Small Business Program Representation (Jul 2013)

52.222-3

Convict Labor (Jun 2003)

52.222-21

Prohibition of Segregated Facilities (Apr 2015)

52.222-26

Equal Opportunity (Apr 2015)

52.222-35

Equal Opportunity for Veterans (Jul 2014)

52.222-36

Equal Opportunity for Workers With Disabilities (Jul 2014)

52.222-37

Employment Reports on Veterans (Jul 2014)

52.222-40

Notification of Employee Rights Under the National Labor Relations Act (Dec 2010)

52.222-50

Combating Trafficking in Persons (Mar 2015)

52.222-54

Employment Eligibility Verification (Aug 2013)

52.223-6

Drug-Free Workplace (May 2001)

52.223-18

Encouraging Contractor Policies to Ban Text Messaging while Driving (Aug 2011)

52.225-13

Restrictions on Certain Foreign Purchases (Jun 2008)

52.227-1

Authorization and Consent (Dec 2007)

52.227-2

Notice and Assistance Regarding Patent and Copyright Infringement (Dec 2007)

52.227-14

Rights in Data - General (May 2014)

52.229-3

Federal, State, and Local Taxes (Feb 2013)

52.232-1

Payments (Apr 1984)

52.232-8

Discounts for Prompt Payment (Feb 2002)

52.232-9

Limitation on Withholding of Payments (Apr 1984)

52.232-11

Extras (Apr 1984)

52.232-17

Interest (May 2014)

52.232-23

Assignment of Claims (May 2014)

52.232-25

Prompt Payment (Jul 2013)

52.232-33

Payment by Electronic Funds Transfer – System for Award Management (Jul 2013)

52.232-39

Unenforceability of Unauthorized Obligations (Jun 2013)

52.233-1

Disputes (May 2014)

52.233-3

Protest after Award (Aug 1996)

52.233-4

Applicable Law for Breach of Contract Claim (Oct 2004)

52.239-1

Privacy or Security Safeguards (Aug 1996)

52.242-13

Bankruptcy (Jul 1995)

52.243-1

Changes Fixed Price (Aug 1987)
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FAR SOURCE

TITLE AND DATE

52.244-6

Subcontracts for Commercial Items (Apr 2015)

52.245-1

Government Property (Jan 2017)

52.246-25

Limitation of Liability - Services (Feb 1997)

52.249-2
52.249-8

Termination for Convenience of the Government (Fixed-Price) (Apr 2012)
Default (Fixed-Price Supply and Service) (Apr 1984)

52.253-1

Computer Generated Forms (Jan 1991)

Section I-2 - Clauses Incorporated In Full Text
SIMPLIFIED ACQUISITION TERMS AND CONDITIONS
FAR
SOURCE
52.204-13
52.204-18
52.212-4
52.232-39
52.232-40

TITLE AND DATE
System for Award Management Maintenance (Oct 2018)
Commercial and Government Entity Code Maintenance (August 2020)
Contract Terms and Conditions- Commercial Items (Oct 208)
Unenforceability of Unauthorized Obligations (Jun 2013)
Providing Accelerated Payments to Small Business Contractors (Dec 2013)

I.2-1 FAR 52.252-2 -- CLAUSES INCORPORATED BY REFERENCE. (Feb 1998)
This contract incorporates one or more clauses by reference, with the same force and effect as if they
were given in full text. Upon request, the Contracting Officer will make their full text available. Also, the
full text of a clause may be accessed electronically at this/these address(es):
Acquisition.gov
http://www.hhs.gov/policies/hhsar/subpart301-1.html
(end of clause)

I.2-2 52.212-5 Contract Terms and Conditions Required to Implement Statutes or
Executive Orders-Commercial Item (JAN 2021)
(a) The Contractor shall comply with the following Federal Acquisition Regulation (FAR) clauses,
which are incorporated in this contract by reference, to implement provisions of law or Executive orders
applicable to acquisitions of commercial items:
(1) 52.203-19, Prohibition on Requiring Certain Internal Confidentiality Agreements or
Statements (JAN 2017) (section 743 of Division E, Title VII, of the Consolidated and Further Continuing
Appropriations Act, 2015 (Pub. L. 113-235) and its successor provisions in subsequent appropriations
acts (and as extended in continuing resolutions)).
(2) 52.204-23, Prohibition on Contracting for Hardware, Software, and Services Developed or
Provided by Kaspersky Lab and Other Covered Entities (JUL 2018) (Section 1634 of Pub. L. 115-91).
(3) 52.204-25, Prohibition on Contracting for Certain Telecommunications and Video
Surveillance Services or Equipment. (AUG 2020) (Section 889(a)(1)(A) of Pub. L. 115-232).
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(4) 52.209-10, Prohibition on Contracting with Inverted Domestic Corporations (NOV 2015).
(5) 52.233-3, Protest After Award (AUG 1996) (31 U.S.C. 3553).
(6) 52.233-4, Applicable Law for Breach of Contract Claim (OCT 2004) (Public Laws 108-77
and 108-78 ( 19 U.S.C. 3805 note)).
(b) The Contractor shall comply with the FAR clauses in this paragraph (b) that the Contracting
Officer has indicated as being incorporated in this contract by reference to implement provisions of law or
Executive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]
__ (1) 52.203-6, Restrictions on Subcontractor Sales to the Government (JUNE 2020),
with Alternate I (OCT 1995) (41 U.S.C. 4704 and 10 U.S.C. 2402).
__ (2) 52.203-13, Contractor Code of Business Ethics and Conduct (JUN 2020) (41 U.S.C. 3509)).
__ (3) 52.203-15, Whistleblower Protections under the American Recovery and Reinvestment
Act of 2009 (JUN 2010) (Section 1553 of Pub. L. 111-5). (Applies to contracts funded by the American
Recovery and Reinvestment Act of 2009.)
_X_ (4) 52.204-10, Reporting Executive Compensation and First-Tier Subcontract Awards (JUN
2020) (Pub. L. 109-282) ( 31 U.S.C. 6101 note).
__ (5) [Reserved].
__ (6) 52.204-14, Service Contract Reporting Requirements (OCT 2016) (Pub. L. 111-117,
section 743 of Div. C).
__ (7) 52.204-15, Service Contract Reporting Requirements for Indefinite-Delivery
Contracts (OCT 2016) (Pub. L. 111-117, section 743 of Div. C).
_X_ (8) 52.209-6, Protecting the Government’s Interest When Subcontracting with Contractors
Debarred, Suspended, or Proposed for Debarment. (JUN 2020) (31 U.S.C. 6101 note).
__ (9) 52.209-9, Updates of Publicly Available Information Regarding Responsibility
Matters (OCT 2018) (41 U.S.C. 2313).
__ (10) [Reserved].
__ (11)
(i) 52.219-3, Notice of HUBZone Set-Aside or Sole-Source Award (MAR 2020) (15 U.S.C. 657a).
__ (ii) Alternate I (MAR 2020) of 52.219-3.
__ (12)
(i) 52.219-4, Notice of Price Evaluation Preference for HUBZone Small Business Concerns (MAR
2020) (if the offeror elects to waive the preference, it shall so indicate in its offer) (15 U.S.C. 657a).
__ (ii) Alternate I (MAR 2020) of 52.219-4.
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__ (13) [Reserved]
__ (14)
__(i) 52.219-6, Notice of Total Small Business Set-Aside (NOV 2020) (15 U.S.C. 644).
__ (ii) Alternate I (MAR 2020) of 52.219-6.
__ (15)
(i) 52.219-7, Notice of Partial Small Business Set-Aside (NOV 2020) (15 U.S.C. 644).
__ (ii) Alternate I (MAR 2020) of 52.219-7.
__ (16) 52.219-8, Utilization of Small Business Concerns (OCT 2018) (15 U.S.C. 637(d)(2) and
(3)).
__ (17)
(i) 52.219-9, Small Business Subcontracting Plan (JUN 2020) (15 U.S.C. 637(d)(4)).
__ (ii) Alternate I (NOV 2016) of 52.219-9.
__ (iii) Alternate II (NOV 2016) of 52.219-9.
__ (iv) Alternate III (JUN 2020) of 52.219-9.
__ (v) Alternate IV (JUN 2020) of 52.219-9
__ (18)
(i) 52.219-13, Notice of Set-Aside of Orders (MAR 2020) (15 U.S.C. 644(r)).
__ (ii) Alternate I (MAR 2020) of 52.219-13.
__ (19) 52.219-14, Limitations on Subcontracting (MAR 2020) (15 U.S.C. 637(a)(14)).
__ (20) 52.219-16, Liquidated Damages-Subcontracting Plan (JAN
1999) (15 U.S.C. 637(d)(4)(F)(i)).
__ (21) 52.219-27, Notice of Service-Disabled Veteran-Owned Small Business Set-Aside (MAR
2020) (15 U.S.C. 657f).
__ (22)
X (i) 52.219-28, Post Award Small Business Program Rerepresentation (NOV
2020) (15 U.S.C. 632(a)(2)).
__ (ii) Alternate I (MAR 2020) of 52.219-28.
__ (23) 52.219-29, Notice of Set-Aside for, or Sole Source Award to, Economically
Disadvantaged Women-Owned Small Business Concerns (MAR 2020) (15 U.S.C. 637(m)).
__ (24) 52.219-30, Notice of Set-Aside for, or Sole Source Award to, Women-Owned Small
Business Concerns Eligible Under the Women-Owned Small Business Program (Mar2020)
(15 U.S.C. 637(m)).
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__ (25) 52.219-32, Orders Issued Directly Under Small Business Reserves (MAR
2020) (15 U.S.C. 644(r)).
__ (26) 52.219-33, Nonmanufacturer Rule (MAR 2020) (15U.S.C. 637(a)(17)).
_X_ (27) 52.222-3, Convict Labor (JUN 2003) (E.O.11755).
__ (28) 52.222-19, Child Labor-Cooperation with Authorities and
Remedies (JAN2020) (E.O.13126).
_X_ (29) 52.222-21, Prohibition of Segregated Facilities (APR 2015).
__ (30)
X (i) 52.222-26, Equal Opportunity (SEP 2016) (E.O.11246).
__ (ii) Alternate I (FEB 1999) of 52.222-26.
__ (31)
_ (i) 52.222-35, Equal Opportunity for Veterans (JUN 2020) (38 U.S.C. 4212).
__ (ii) Alternate I (JUL 2014) of 52.222-35.
__ (32)
X (i) 52.222-36, Equal Opportunity for Workers with Disabilities (JUN 2020) (29 U.S.C. 793).
__ (ii) Alternate I (JUL 2014) of 52.222-36.
__ (33) 52.222-37, Employment Reports on Veterans (JUN 2020) (38 U.S.C. 4212).
__ (34) 52.222-40, Notification of Employee Rights Under the National Labor Relations
Act (DEC 2010) (E.O. 13496).
__ (35)
X (i) 52.222-50, Combating Trafficking in Persons (OCT 2020) (22 U.S.C. chapter 78 and E.O. 13627).
__ (ii) Alternate I (MAR 2015) of 52.222-50 (22 U.S.C. chapter 78 and E.O. 13627).
__ (36) 52.222-54, Employment Eligibility Verification (OCT 2015). (Executive Order 12989).
(Not applicable to the acquisition of commercially available off-the-shelf items or certain other types of
commercial items as prescribed in 22.1803.)
__ (37)
(i) 52.223-9, Estimate of Percentage of Recovered Material Content for EPA–Designated Items (May
2008) ( 42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable to the acquisition of commercially available off-theshelf items.)
__ (ii) Alternate I (MAY 2008) of 52.223-9 (42 U.S.C. 6962(i)(2)(C)). (Not applicable to the
acquisition of commercially available off-the-shelf items.)
__ (38) 52.223-11, Ozone-Depleting Substances and High Global Warming Potential
Hydrofluorocarbons (Jun 2016) (E.O. 13693).
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__ (39) 52.223-12, Maintenance, Service, Repair, or Disposal of Refrigeration Equipment and
Air Conditioners (JUN 2016) (E.O. 13693).
__ (40)
(i) 52.223-13, Acquisition of EPEAT®-Registered Imaging Equipment (JUN 2014) (E.O.s 13423 and
13514).
__ (ii) Alternate I (OCT 2015) of 52.223-13.
__ (41)
(i) 52.223-14, Acquisition of EPEAT®-Registered Televisions (JUN 2014) (E.O.s 13423 and 13514).
__ (ii) Alternate I (Jun2014) of 52.223-14.
__ (42) 52.223-15, Energy Efficiency in Energy-Consuming Products (MAY
2020) (42 U.S.C. 8259b).
__ (43)
(i) 52.223-16, Acquisition of EPEAT®-Registered Personal Computer Products (OCT 2015) (E.O.s
13423 and 13514).
__ (ii) Alternate I (JUN 2014) of 52.223-16.
_X_ (44) 52.223-18, Encouraging Contractor Policies to Ban Text Messaging While
Driving (JUN 2020) (E.O. 13513).
__ (45) 52.223-20, Aerosols (JUN 2016) (E.O. 13693).
__ (46) 52.223-21, Foams (Jun2016) (E.O. 13693).
__ (47)
(i) 52.224-3 Privacy Training (JAN 2017) (5 U.S.C. 552 a).
__ (ii) Alternate I (JAN 2017) of 52.224-3.
__ (48) 52.225-1, Buy American-Supplies (JAN2021) (41 U.S.C. chapter 83).
__ (49)
(i) 52.225-3, Buy American-Free Trade Agreements-Israeli Trade
Act (JAN 2021)(41 U.S.C.chapter83, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19 U.S.C. 3805 note, 19 U.S.C.
4001 note, Pub. L. 103-182, 108-77, 108-78, 108-286, 108-302, 109-53, 109-169, 109-283, 110-138, 11241, 112-42, and 112-43.
__ (ii) Alternate I (JAN 2021) of 52.225-3.
__ (iii) Alternate II (JAN 2021) of 52.225-3.
__ (iv) Alternate III (JAN 2021) of 52.225-3.
__ (50) 52.225-5, Trade Agreements (OCT 2019) (19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).
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_X_ (51) 52.225-13, Restrictions on Certain Foreign Purchases (JUN 2008) (E.O.’s,
proclamations, and statutes administered by the Office of Foreign Assets Control of the Department of the
Treasury).
__ (52) 52.225-26, Contractors Performing Private Security Functions Outside the United States
(Oct 2016) (Section 862, as amended, of the National Defense Authorization Act for Fiscal Year
2008; 10 U.S.C. 2302Note).
__ (53) 52.226-4, Notice of Disaster or Emergency Area Set-Aside (Nov2007) (42 U.S.C. 5150).
__ (54) 52.226-5, Restrictions on Subcontracting Outside Disaster or Emergency Area
(Nov2007) (42 U.S.C. 5150).
__ (55) 52.229-12, Tax on Certain Foreign Procurements (JUN 2020).
__ (56) 52.232-29, Terms for Financing of Purchases of Commercial Items (FEB
2002) (41 U.S.C. 4505, 10 U.S.C. 2307(f)).
__ (57) 52.232-30, Installment Payments for Commercial Items (Jan 2017)
(41 U.S.C. 4505, 10 U.S.C. 2307(f)).
_X_ (58) 52.232-33, Payment by Electronic Funds Transfer-System for Award
Management (OCT2018) (31 U.S.C. 3332).
__ (59) 52.232-34, Payment by Electronic Funds Transfer-Other than System for Award
Management (Jul 2013) (31 U.S.C. 3332).
__ (60) 52.232-36, Payment by Third Party (MAY 2014) (31 U.S.C. 3332).
__ (61) 52.239-1, Privacy or Security Safeguards (AUG 1996) (5 U.S.C. 552a).
__ (62) 52.242-5, Payments to Small Business Subcontractors (JAN 2017) (15 U.S.C. 637(d)(13)).
__ (63)
(i) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels (FEB
2006) (46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).
__ (ii) Alternate I (APR 2003) of 52.247-64.
__ (iii) Alternate II (FEB 2006) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in this paragraph (c), applicable to
commercial services, that the Contracting Officer has indicated as being incorporated in this contract by
reference to implement provisions of law or Executive orders applicable to acquisitions of commercial
items:
[Contracting Officer check as appropriate.]
__ (1) 52.222-41, Service Contract Labor Standards (AUG 2018) (41 U.S.C. chapter67).
__ (2) 52.222-42, Statement of Equivalent Rates for Federal Hires (MAY
2014) (29 U.S.C. 206 and 41 U.S.C. chapter 67).
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__ (3) 52.222-43, Fair Labor Standards Act and Service Contract Labor Standards-Price
Adjustment (Multiple Year and Option Contracts) (AUG 2018) (29 U.S.C. 206 and 41 U.S.C. chapter 67).
__ (4) 52.222-44, Fair Labor Standards Act and Service Contract Labor Standards-Price
Adjustment (May 2014) ( 29U.S.C.206 and 41 U.S.C. chapter 67).
__ (5) 52.222-51, Exemption from Application of the Service Contract Labor Standards to
Contracts for Maintenance, Calibration, or Repair of Certain Equipment-Requirements (May 2014)
(41 U.S.C. chapter 67).
_X_ (6) 52.222-53, Exemption from Application of the Service Contract Labor Standards to
Contracts for Certain Services-Requirements (MAY 2014) (41 U.S.C. chapter 67).
__ (7) 52.222-55, Minimum Wages Under Executive Order 13658 (NOV 2020).
__ (8) 52.222-62, Paid Sick Leave Under Executive Order 13706 (JAN 2017) (E.O. 13706).
__ (9) 52.226-6, Promoting Excess Food Donation to Nonprofit Organizations (Jun 2020)
(42 U.S.C. 1792).
(d) Comptroller General Examination of Record. The Contractor shall comply with the provisions
of this paragraph (d) if this contract was awarded using other than sealed bid, is in excess of the simplified
acquisition threshold, as defined in FAR 2.101, on the date of award of this contract, and does not contain
the clause at 52.215-2, Audit and Records-Negotiation.
(1) The Comptroller General of the United States, or an authorized representative of the
Comptroller General, shall have access to and right to examine any of the Contractor’s directly pertinent
records involving transactions related to this contract.
(2) The Contractor shall make available at its offices at all reasonable times the records,
materials, and other evidence for examination, audit, or reproduction, until 3 years after final payment
under this contract or for any shorter period specified in FAR subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is completely or partially terminated, the records
relating to the work terminated shall be made available for 3 years after any resulting final termination
settlement. Records relating to appeals under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made available until such appeals, litigation, or
claims are finally resolved.
(3) As used in this clause, records include books, documents, accounting procedures and
practices, and other data, regardless of type and regardless of form. This does not require the Contractor
to create or maintain any record that the Contractor does not maintain in the ordinary course of business
or pursuant to a provision of law.
(e)
(1) Notwithstanding the requirements of the clauses in paragraphs (a), (b), (c), and (d) of this clause,
the Contractor is not required to flow down any FAR clause, other than those in this paragraph (e)(1) in a
subcontract for commercial items. Unless otherwise indicated below, the extent of the flow down shall be
as required by the clause(i) 52.203-13, Contractor Code of Business Ethics and Conduct (JUN 2020) (41 U.S.C. 3509).
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(ii) 52.203-19, Prohibition on Requiring Certain Internal Confidentiality Agreements or
Statements (Jan 2017) (section 743 of Division E, Title VII, of the Consolidated and Further Continuing
Appropriations Act, 2015 (Pub. L. 113-235) and its successor provisions in subsequent appropriations
acts (and as extended in continuing resolutions)).
(iii) 52.204-23, Prohibition on Contracting for Hardware, Software, and Services Developed
or Provided by Kaspersky Lab and Other Covered Entities (JUL 2018) (Section 1634 of Pub. L. 115-91).
(iv) 52.204-25, Prohibition on Contracting for Certain Telecommunications and Video
Surveillance Services or Equipment. (AUG 2020) (Section 889(a)(1)(A) of Pub. L. 115-232).
(v) 52.219-8, Utilization of Small Business Concerns (OCT 2018) (15 U.S.C. 637(d)(2) and (3)),
in all subcontracts that offer further subcontracting opportunities. If the subcontract (except subcontracts
to small business concerns) exceeds the applicable threshold specified in FAR 19.702(a) on the date of
subcontract award, the subcontractor must include 52.219-8 in lower tier subcontracts that offer
subcontracting opportunities.
(vi) 52.222-21, Prohibition of Segregated Facilities (APR 2015).
(vii) 52.222-26, Equal Opportunity (SEP 2015) (E.O.11246).
(viii) 52.222-35, Equal Opportunity for Veterans (JUN 2020) (38 U.S.C. 4212).
(ix) 52.222-36, Equal Opportunity for Workers with Disabilities (JUN 2020) (29 U.S.C. 793).
(x) 52.222-37, Employment Reports on Veterans (JUN 2020) (38 U.S.C. 4212).
(xi) 52.222-40, Notification of Employee Rights Under the National Labor Relations
Act (DEC 2010) (E.O. 13496). Flow down required in accordance with paragraph (f) of FAR
clause 52.222-40.
(xii) 52.222-41, Service Contract Labor Standards (AUG 2018) (41 U.S.C. chapter 67).
(xiii)
(A) 52.222-50, Combating Trafficking in Persons (OCT 2020) (22 U.S.C. chapter 78 and E.O 13627).
(B) Alternate I (MAR 2015) of 52.222-50 (22 U.S.C. chapter 78 and E.O. 13627).
(xiv) 52.222-51, Exemption from Application of the Service Contract Labor Standards to
Contracts for Maintenance, Calibration, or Repair of Certain Equipment-Requirements (May2014)
(41 U.S.C. chapter 67).
(xv) 52.222-53, Exemption from Application of the Service Contract Labor Standards to
Contracts for Certain Services-Requirements (MAY 2014) (41 U.S.C. chapter 67).
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(xvi) 52.222-54, Employment Eligibility Verification (OCT 2015) (E.O. 12989).
(xvii) 52.222-55, Minimum Wages Under Executive Order 13658 (NOV 2020).
(xviii) 52.222-62, Paid Sick Leave Under Executive Order 13706 (JAN 2017) (E.O. 13706).
(xix)
(A) 52.224-3, Privacy Training (Jan 2017) (5 U.S.C. 552a).
(B) Alternate I (JAN 2017) of 52.224-3.
(xx) 52.225-26, Contractors Performing Private Security Functions Outside the United
States (OCT 2016) (Section 862, as amended, of the National Defense Authorization Act for Fiscal Year
2008; 10 U.S.C. 2302 Note).
(xxi) 52.226-6, Promoting Excess Food Donation to Nonprofit Organizations (JUN
2020) (42 U.S.C. 1792). Flow down required in accordance with paragraph (e) of FAR clause 52.226-6.
(xxii) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels (FEB
2006) (46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in accordance with paragraph (d)
of FAR clause 52.247-64.
(2) While not required, the Contractor may include in its subcontracts for commercial items a
minimal number of additional clauses necessary to satisfy its contractual obligations.
(End of clause)

I.2-3 52.204-25 Prohibition on Contracting for Certain Telecommunications and Video
Surveillance Services or Equipment (Aug 2020)

(a) Definitions. As used in this clause—
Backhaul means intermediate links between the core network, or backbone network, and the small
subnetworks at the edge of the network (e.g., connecting cell phones/towers to the core telephone
network). Backhaul can be wireless (e.g., microwave) or wired (e.g., fiber optic, coaxial cable, Ethernet).
Covered foreign country means The People’s Republic of China.
Covered telecommunications equipment or services means–
(1) Telecommunications equipment produced by Huawei Technologies Company or ZTE
Corporation (or any subsidiary or affiliate of such entities);
(2) For the purpose of public safety, security of Government facilities, physical security
surveillance of critical infrastructure, and other national security purposes, video surveillance and
telecommunications equipment produced by Hytera Communications Corporation, Hangzhou Hikvision
Digital Technology Company, or Dahua Technology Company (or any subsidiary or affiliate of such
entities);
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(3) Telecommunications or video surveillance services provided by such entities or using such
equipment; o
(4) Telecommunications or video surveillance equipment or services produced or provided by an
entity that the Secretary of Defense, in consultation with the Director of National Intelligence or the
Director of the Federal Bureau of Investigation, reasonably believes to be an entity owned or controlled
by, or otherwise connected to, the government of a covered foreign country.
Critical technology means–
(1) Defense articles or defense services included on the United States Munitions List set forth in
the International Traffic in Arms Regulations under subchapter M of chapter I of title 22, Code of Federal
Regulations;
(2) Items included on the Commerce Control List set forth in Supplement No. 1 to part 774 of the
Export Administration Regulations under subchapter C of chapter VII of title 15, Code of Federal
Regulations, and controlled(i) Pursuant to multilateral regimes, including for reasons relating to national security, chemical
and biological weapons proliferation, nuclear nonproliferation, or missile technology; or
(ii) For reasons relating to regional stability or surreptitious listening;
(3) Specially designed and prepared nuclear equipment, parts and components, materials, software,
and technology covered by part 810 of title 10, Code of Federal Regulations (relating to assistance to
foreign atomic energy activities);
(4) Nuclear facilities, equipment, and material covered by part 110 of title 10, Code of Federal
Regulations (relating to export and import of nuclear equipment and material);
(5) Select agents and toxins covered by part 331 of title 7, Code of Federal Regulations, part 121 of
title 9 of such Code, or part 73 of title 42 of such Code; or
(6) Emerging and foundational technologies controlled pursuant to section 1758 of the Export
Control Reform Act of 2018 (50 U.S.C. 4817).
Interconnection arrangements means arrangements governing the physical connection of two or more
networks to allow the use of another's network to hand off traffic where it is ultimately delivered (e.g.,
connection of a customer of telephone provider A to a customer of telephone company B) or sharing data
and other information resources.
Reasonable inquiry means an inquiry designed to uncover any information in the entity's possession
about the identity of the producer or provider of covered telecommunications equipment or services used
by the entity that excludes the need to include an internal or third-party audit
Roaming means cellular communications services (e.g., voice, video, data) received from a visited
network when unable to connect to the facilities of the home network either because signal coverage is
too weak or because traffic is too high.
Substantial or essential component means any component necessary for the proper function or
performance of a piece of equipment, system, or service.
(b) Prohibition. (1) Section 889(a)(1)(A) of the John S. McCain National Defense Authorization Act
for Fiscal Year 2019 (Pub. L. 115-232) prohibits the head of an executive agency on or after August 13,
2019, from procuring or obtaining, or extending or renewing a contract to procure or obtain, any
equipment, system, or service that uses covered telecommunications equipment or services as a
substantial or essential component of any system, or as critical technology as part of any system. The
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Contractor is prohibited from providing to the Government any equipment, system, or service that uses
covered telecommunications equipment or services as a substantial or essential component of any system,
or as critical technology as part of any system, unless an exception at paragraph (c) of this clause applies
or the covered telecommunication equipment or services are covered by a waiver described in FAR
4.2104.
(2) Section 889(a)(1)(B) of the John S. McCain National Defense Authorization Act for Fiscal
Year 2019 (Pub. L. 115-232) prohibits the head of an executive agency on or after August 13, 2020, from
entering into a contract, or extending or renewing a contract, with an entity that uses any equipment,
system, or service that uses covered telecommunications equipment or services as a substantial or
essential component of any system, or as critical technology as part of any system, unless an exception at
paragraph (c) of this clause applies or the covered telecommunication equipment or services are covered
by a waiver described in FAR 4.2104. This prohibition applies to the use of covered telecommunications
equipment or services, regardless of whether that use is in performance of work under a Federal contract.
(c) Exceptions. This clause does not prohibit contractors from providing—
(1) A service that connects to the facilities of a third-party, such as backhaul, roaming, or
interconnection arrangements; or
(2) Telecommunications equipment that cannot route or redirect user data traffic or permit
visibility into any user data or packets that such equipment transmits or otherwise handles.
(d) Reporting requirement. (1) In the event the Contractor identifies covered telecommunications
equipment or services used as a substantial or essential component of any system, or as critical
technology as part of any system, during contract performance, or the Contractor is notified of such by a
subcontractor at any tier or by any other source, the Contractor shall report the information in paragraph
(d)(2) of this clause to the Contracting Officer, unless elsewhere in this contract are established
procedures for reporting the information; in the case of the Department of Defense, the Contractor shall
report to the website at https://dibnet.dod.mil. For indefinite delivery contracts, the Contractor shall report
to the Contracting Officer for the indefinite delivery contract and the Contracting Officer(s) for any
affected order or, in the case of the Department of Defense, identify both the indefinite delivery contract
and any affected orders in the report provided at https://dibnet.dod.mil.
(2) The Contractor shall report the following information pursuant to paragraph (d)(1) of this
clause
(i) Within one business day from the date of such identification or notification: the contract
number; the order number(s), if applicable; supplier name; supplier unique entity identifier (if known);
supplier Commercial and Government Entity (CAGE) code (if known); brand; model number (original
equipment manufacturer number, manufacturer part number, or wholesaler number); item description;
and any readily available information about mitigation actions undertaken or recommended.
(ii) Within 10 business days of submitting the information in paragraph (d)(2)(i) of this clause:
any further available information about mitigation actions undertaken or recommended. In addition, the
Contractor shall describe the efforts it undertook to prevent use or submission of covered
telecommunications equipment or services, and any additional efforts that will be incorporated to prevent
future use or submission of covered telecommunications equipment or services.
(e) Subcontracts. The Contractor shall insert the substance of this clause, including this paragraph (e)
and excluding paragraph (b)(2), in all subcontracts and other contractual instruments, including
subcontracts for the acquisition of commercial items.
(End of clause)
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I.2-4 FAR 52.232-32 Performance –Based Payments (Apr 2012)
(a) Amount of payments and limitations on payments. Subject to such other limitations and conditions as
are specified in this contract and this clause, the amount of payments and limitations on payments shall be
specified in the contract’s description of the basis for payment.
(b) Contractor request for performance-based payment. The Contractor may submit requests for payment
of performance-based payments not more frequently than monthly, in a form and manner acceptable to
the Contracting Officer. Unless otherwise authorized by the Contracting Officer, all performance-based
payments in any period for which payment is being requested shall be included in a single request,
appropriately itemized and totaled. The Contractor’s request shall contain the information and
certification detailed in paragraphs (l) and (m) of this clause.
(c) Approval and payment of requests.
(1) The Contractor shall not be entitled to payment of a request for performance-based payment prior to
successful accomplishment of the event or performance criterion for which payment is requested. The
Contracting Officer shall determine whether the event or performance criterion for which payment is
requested has been successfully accomplished in accordance with the terms of the contract. The
Contracting Officer may, at any time, require the Contractor to substantiate the successful performance of
any event or performance criterion which has been or is represented as being payable.
(2) A payment under this performance-based payment clause is a contract financing payment under the
Prompt Payment clause of this contract and not subject to the interest penalty provisions of the Prompt
Payment Act. The designated payment office will pay approved requests on the _________ [Contracting
Officer insert day as prescribed by agency head; if not prescribed, insert “30th”] day after receipt of the
request for performance-based payment by the designated payment office. However, the designated
payment office is not required to provide payment if the Contracting Officer requires substantiation as
provided in paragraph (c)(1) of this clause, or inquires into the status of an event or performance criterion,
or into any of the conditions listed in paragraph (e) of this clause, or into the Contractor certification. The
payment period will not begin until the Contracting Officer approves the request.
(3) The approval by the Contracting Officer of a request for performance-based payment does not
constitute an acceptance by the Government and does not excuse the Contractor from performance of
obligations under this contract.
(d) Liquidation of performance-based payments.
(1) Performance-based finance amounts paid prior to payment for delivery of an item shall be liquidated
by deducting a percentage or a designated dollar amount from the delivery payment. If the performancebased finance payments are on a delivery item basis, the liquidation amount for each such line item shall
be the percent of that delivery item price that was previously paid under performance-based finance
payments or the designated dollar amount. If the performance-based finance payments are on a whole
contract basis, liquidation shall be by either predesignated liquidation amounts or a liquidation
percentage.
(2) If at any time the amount of payments under this contract exceeds any limitation in this contract, the
Contractor shall repay to the Government the excess. Unless otherwise determined by the Contracting
Officer, such excess shall be credited as a reduction in the unliquidated performance-based payment
balance(s), after adjustment of invoice payments and balances for any retroactive price adjustments.
(e) Reduction or suspension of performance-based payments. The Contracting Officer may reduce or
suspend performance-based payments, liquidate performance-based payments by deduction from any
payment under the contract, or take a combination of these actions after finding upon substantial evidence
any of the following conditions:
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(1) The Contractor failed to comply with any material requirement of this contract (which includes
paragraphs (h) and (i) of this clause).
(2) Performance of this contract is endangered by the Contractor’s -(i) Failure to make progress; or
(ii) Unsatisfactory financial condition.
(3) The Contractor is delinquent in payment of any subcontractor or supplier under this contract in the
ordinary course of business.
(f) Title.
(1) Title to the property described in this paragraph (f) shall vest in the Government. Vestiture shall be
immediately upon the date of the first performance-based payment under this contract, for property
acquired or produced before that date. Otherwise, vestiture shall occur when the property is or should
have been allocable or properly chargeable to this contract
(2) “Property,” as used in this clause, includes all of the following described items acquired or produced
by the Contractor that are or should be allocable or properly chargeable to this contract under sound and
generally accepted accounting principles and practices:
(i) Parts, materials, inventories, and work in process;
(ii) Special tooling and special test equipment to which the Government is to acquire title;
(iii) Nondurable (i.e., noncapital) tools, jigs, dies, fixtures, molds, patterns, taps, gauges, test equipment
and other similar manufacturing aids, title to which would not be obtained as special tooling under
subparagraph (f)(2)(ii) of this clause; and
(iv) Drawings and technical data, to the extent the Contractor or subcontractors are required to deliver
them to the Government by other clauses of this contract.
(3) Although title to property is in the Government under this clause, other applicable clauses of this
contract (e.g., the termination clauses) shall determine the handling and disposition of the property.
(4) The Contractor may sell any scrap resulting from production under this contract, without requesting
the Contracting Officer’s approval, provided that any significant reduction in the value of the property to
which the Government has title under this clause is reported in writing to the Contracting Officer.
(5) In order to acquire for its own use or dispose of property to which title is vested in the Government
under this clause, the Contractor shall obtain the Contracting Officer’s advance approval of the action and
the terms. If approved, the basis for payment (the events or performance criteria) to which the property is
related shall be deemed to be not in compliance with the terms of the contract and not payable (if the
property is part of or needed for performance), and the Contractor shall refund the related performancebased payments in accordance with paragraph (d) of this clause.
(6) When the Contractor completes all of the obligations under this contract, including liquidation of all
performance-based payments, title shall vest in the Contractor for all property (or the proceeds thereof)
not -(i) Delivered to, and accepted by, the Government under this contract; or
(ii) Incorporated in supplies delivered to, and accepted by, the Government under this contract and to
which title is vested in the Government under this clause.
(7) The terms of this contract concerning liability for Government-furnished property shall not apply to
property to which the Government acquired title solely under this clause.
(g) Risk of loss. Before delivery to and acceptance by the Government, the Contractor shall bear the risk
of loss for property, the title to which vests in the Government under this clause, except to the extent the
Government expressly assumes the risk. If any property is lost (see 45.101), the basis of payment (the
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events or performance criteria) to which the property is related shall be deemed to be not in compliance
with the terms of the contract and not payable (if the property is part of or needed for performance), and
the Contractor shall refund the related performance-based payments in accordance with paragraph (d) of
this clause.
(h) Records and controls. The Contractor shall maintain records and controls adequate for administration
of this clause. The Contractor shall have no entitlement to performance-based payments during any time
the Contractor’s records or controls are determined by the Contracting Officer to be inadequate for
administration of this clause.
(i) Reports and Government access. The Contractor shall promptly furnish reports, certificates, financial
statements, and other pertinent information requested by the Contracting Officer for the administration of
this clause and to determine that an event or other criterion prompting a financing payment has been
successfully accomplished. The Contractor shall give the Government reasonable opportunity to examine
and verify the Contractor’s records and to examine and verify the Contractor’s performance of this
contract for administration of this clause.
(j) Special terms regarding default. If this contract is terminated under the Default clause,
(1) the Contractor shall, on demand, repay to the Government the amount of unliquidated performancebased payments, and
(2) title shall vest in the Contractor, on full liquidation of all performance-based payments, for all
property for which the Government elects not to require delivery under the Default clause of this contract.
The Government shall be liable for no payment except as provided by the Default clause.
(k) Reservation of rights.
(1) No payment or vesting of title under this clause shall -(i) Excuse the Contractor from performance of obligations under this contract; or
(ii) Constitute a waiver of any of the rights or remedies of the parties under the contract.
(2) The Government’s rights and remedies under this clause -(i) Shall not be exclusive, but rather shall be in addition to any other rights and remedies provided by law
or this contract; and
(ii) Shall not be affected by delayed, partial, or omitted exercise of any right, remedy, power, or privilege,
nor shall such exercise or any single exercise preclude or impair any further exercise under this clause or
the exercise of any other right, power, or privilege of the Government.
(l) Content of Contractor’s request for performance-based payment. The Contractor’s request for
performance-based payment shall contain the following:
(1) The name and address of the Contractor;
(2) The date of the request for performance-based payment;
(3) The contract number and/or other identifier of the contract or order under which the request is made;
(4) Such information and documentation as is required by the contract’s description of the basis for
payment; and
(5) A certification by a Contractor official authorized to bind the Contractor, as specified in paragraph (m)
of this clause.
(m) Content of Contractor’s certification. As required in paragraph (l)(5) of this clause, the Contractor
shall make the following certification in each request for performance-based payment:
I certify to the best of my knowledge and belief that -(1) This request for performance-based payment is true and correct; this request (and attachments) has
been prepared from the books and records of the Contractor, in accordance with the contract and the
instructions of the Contracting Officer;
(2) (Except as reported in writing on __________), all payments to subcontractors and suppliers under
this contract have been paid, or will be paid, currently, when due in the ordinary course of business;
(3) There are no encumbrances (except as reported in writing on _________) against the property
acquired or produced for, and allocated or properly chargeable to, the contract which would affect or
impair the Government’s title;
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(4) There has been no materially adverse change in the financial condition of the Contractor since the
submission by the Contractor to the Government of the most recent written information dated
_____________; and
(5) After the making of this requested performance-based payment, the amount of all payments for each
deliverable item for which performance-based payments have been requested will not exceed any
limitation in the contract, and the amount of all payments under the contract will not exceed any
limitation in the contract.
(End of Clause)
I.2-5 HHSAR 352.202-1 Definitions (Jan 2006)
(a) In accordance with 52.202–1(a)(1), substitute the following as paragraph (a):
‘‘(a) The term ‘‘Secretary’’ or ‘‘Head of the Agency’’ (also called ‘‘Agency Head’’) means the Secretary,
Deputy Secretary, or any Assistant Secretary, Administrator or Commissioner of the Department of
Health and Human Services; and the term ‘‘his/her duly authorized representative’’ means any person,
persons, or board authorized to act for the Secretary.’’
(b) In accordance with 52.202–1(a)(1), add the following paragraph (h):
‘‘(h) The term ‘‘Contracting Officer’s Technical Representative’’ means the person who monitors the
technical aspects of contract performance. The Contracting Officer’s Technical Representative is not
authorized to issue any instructions or directions which cause any increase or decrease in the Statement of
Work/Performance Work Statement/Specification which would result in the increase or decrease in the
price of this contract, or changes in the delivery schedule or period of performance of this contract. If
applicable, the Contracting Officer’s Technical Representative is not authorized to receive or act upon
any notification or revised cost estimate provided by the Contractor in accordance with the Limitation of
Cost or Limitation of Funds clauses of this contract.’’
(End of Clause)
I.2-6 HHSAR 352.203-70 Anti-Lobbying (Dec 2015)
Pursuant to the HHS annual appropriations acts, except for normal and recognized executive-legislative
relationships, the Contractor shall not use any HHS contract funds for:
(a) Publicity or propaganda purposes;
(b) The preparation, distribution, or use of any kit, pamphlet, booklet, publication, electronic
communication, radio, television, or video presentation designed to support or defeat the enactment of
legislation before the Congress or any State or local legislature or legislative body, except in presentation
to the Congress or any state or local legislature itself; or designed to support or defeat any proposed or
pending regulation, administrative action, or order issued by the executive branch of any state or local
government, except in presentation to the executive branch of any state or local government itself; or
(c) Payment of salary or expenses of the Contractor, or any agent acting for the Contractor, related to any
activity designed to influence the enactment of legislation, appropriations, regulation, administrative
action, or Executive order proposed or pending before the Congress or any state government, state
legislature or local legislature or legislative body, other than for normal and recognized executivelegislative relationships or participation by an agency or officer of a state, local, or tribal government in
policymaking and administrative processes within the executive branch of that government.
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(d) The prohibitions in subsections (a), (b), and (c) above shall include any activity to advocate or
promote any proposed, pending, or future federal, state, or local tax increase, or any proposed, pending, or
future requirement for, or restriction on, any legal consumer product, including its sale or marketing,
including, but not limited to, the advocacy or promotion of gun control.
(End of clause)
I.2-7 HHSAR 352.222-70 Contractor Cooperation in Equal Employment Opportunity
Investigations (Dec 2015)
(a) In addition to complying with the clause at FAR 52.222-26, Equal Opportunity, the Contractor shall,
in good faith, cooperate with the Department of Health and Human Services (Agency) in investigations of
Equal Employment Opportunity (EEO) complaints processed pursuant to 29 CFR part 1614. For purposes
of this clause, the following definitions apply:
(1) Complaint means a formal or informal complaint that has been lodged with Agency management,
Agency EEO officials, the Equal Employment Opportunity Commission (EEOC), or a court of competent
jurisdiction.
(2) Contractor employee means all current Contractor employees who work or worked under this
contract. The term also includes current employees of subcontractors who work or worked under this
contract. In the case of Contractor and subcontractor employees, who worked under this contract, but who
are no longer employed by the Contractor or subcontractor, or who have been assigned to another entity
within the Contractor’s or subcontractor’s organization, the Contractor shall provide the Agency with that
employee’s last known mailing address, e-mail address, and telephone number, if that employee has been
identified as a witness in an EEO complaint or investigation.
(3) Good faith cooperation cited in paragraph (a) includes, but is not limited to, making Contractor
employees available for:
(i) Formal and informal interviews by EEO counselors or other Agency officials processing EEO
complaints;
(ii) Formal or informal interviews by EEO investigators charged with investigating complaints of
unlawful discrimination filed by Federal employees;
(iii) Reviewing and signing appropriate affidavits or declarations summarizing statements provided by
such Contractor employees during the course of EEO investigations;
(iv) Producing documents requested by EEO counselors, EEO investigators, Agency employees, or the
EEOC in connection with a pending EEO complaint; and
(v) Preparing for and providing testimony in depositions or in hearings before the MSPB, EEOC and
U.S. District Court.
(b) The Contractor shall include the provisions of this clause in all subcontract solicitations and
subcontracts awarded at any tier under this contract.
(c) Failure on the part of the Contractor or its subcontractors to comply with the terms of this clause may
be grounds for the Contracting Officer to terminate this contract for default.
(End of clause)
I.2-8 HHSAR 352.224-70 Privacy Act (Dec 2015)
This contract requires the Contractor to perform one or more of the following: (a) design; (b) develop; or
(c) operate a Federal agency system of records to accomplish an agency function in accordance with the
Privacy Act of 1974 (Act) (5 U.S.C. 552a(m)(1)) and applicable agency regulations.
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The term system of records means a group of any records under the control of any agency from which
information is retrieved by the name of the individual or by some identifying number, symbol, or other
identifying particular assigned to the individual. Violations of the Act by the Contractor and/or its
employees may result in the imposition of criminal penalties (5 U.S.C. 552a(i)).
The Contractor shall ensure that each of its employees knows the prescribed rules of conduct in 45 CFR
part 5b and that each employee is aware that he/she is subject to criminal penalties for violation of the Act
to the same extent as Department of Health and Human Services employees. These provisions also apply
to all subcontracts the Contractor awards under this contract which require the design, development or
operation of the designated system(s) of records (5 U.S.C. 552a(m)(1)). The contract work statement:
(a) Identifies the system(s) of records and the design, development, or operation work the Contractor is to
perform; and
(b) Specifies the disposition to be made of such records upon completion of contract performance.
(End of clause)
I.2-9 HHSAR 352.224-71 Confidential Information (Dec 2015)
(a) Confidential Information, as used in this clause, means information or data of a personal nature about
an individual, or proprietary information or data submitted by or pertaining to an institution or
organization.
(b) Specific information or categories of information that the Government will furnish to the Contractor,
or that the Contractor is expected to generate, which are confidential may be identified elsewhere in this
contract. The Contracting Officer may modify this contract to identify Confidential Information from time
to time during performance.
(c) Confidential Information or records shall not be disclosed by the Contractor until:
(1) Written advance notice of at least 45 days shall be provided to the Contracting Officer of the
Contractor's intent to release findings of studies or research, to which an agency response may be
appropriate to protect the public interest or that of the agency.
(2) For information provided by or on behalf of the government,
(i) The publication or dissemination of the following types of information are restricted under this
contract: [INSERT RESTRICTED TYPES OF INFORMATION. If none, so state.]
(ii) The reason(s) for restricting the types of information identified in subparagraph (i) is/are: [STATE
WHY THE PUBLIC OR GOVERNMENT INTEREST REQUIRES THE RESTRICTION OF EACH
TYPE OF INFORMATION. ANY BASIS FOR NONDISCLOSURE WHICH WOULD BE VALID
UNDER THE FREEDOM OF INFORMATION ACT IS SUFFICIENT UNDER THIS CLAUSE.]
(iii) Written advance notice of at least 45 days shall be provided to the Contracting Officer of the
Contractor's intent to disseminate or publish information identified in subparagraph (2)(i). The contractor
shall not disseminate or publish such information without the written consent of the Contracting Officer.
(d) Whenever the Contractor is uncertain with regard to the confidentiality of or a property interest in
information under this contract, the Contractor should consult with the Contracting Officer prior to any
release, disclosure, dissemination, or publication.
I.2-10 Tobacco-free facilities (January 2006)
In accordance with Department of Health and Human Services (HHS) policy, the Contractor and its staff
are prohibited from using tobacco products of any kind (e.g., cigarettes, cigars, pipes, and smokeless
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tobacco) while on any HHS property, including use in personal or company vehicles operated by
Contractor employees while on an HHS property. This policy also applies to all subcontracts awarded
under the contract or order. The term ‘‘HHS properties’’ includes all properties owned, controlled and/or
leased by HHS when totally occupied by HHS, including all indoor and outdoor areas of such properties.
Where HHS only partially occupies such properties, it includes all HHS-occupied interior space. Where
HHS leases space in a multi-occupant building or complex, the tobacco-free HHS policy will apply to the
maximum area permitted by both law and current lease agreements. The Contractor shall ensure that each
of its employees, and any subcontractor staff, is made aware of, understand, and comply with this policy.
(End of clause)
I.2-11 52.228-5 -- Insurance -- Work on a Government Installation (Jan 1997)
(a) The Contractor shall, at its own expense, provide and maintain during the entire performance of this
contract, at least the kinds and minimum amounts of insurance required in the Schedule or elsewhere in
the contract.
(b) Before commencing work under this contract, the Contractor shall notify the Contracting Officer in
writing that the required insurance has been obtained. The policies evidencing required insurance shall
contain an endorsement to the effect that any cancellation or any material change adversely affecting the
Government’s interest shall not be effective -(1) For such period as the laws of the State in which this contract is to be performed prescribe; or
(2) Until 30 days after the insurer or the Contractor gives written notice to the Contracting
Officer, whichever period is longer.
(c) The Contractor shall insert the substance of this clause, including this paragraph (c), in subcontracts
under this contract that require work on a Government installation and shall require subcontractors to
provide and maintain the insurance required in the Schedule or elsewhere in the contract. The Contractor
shall maintain a copy of all subcontractors’ proofs of required insurance, and shall make copies available
to the Contracting Officer upon request.
(End of Clause)
I.2-12 FAR 52.217-8 Option to Extend Services (Nov 1999)
The Government may require continued performance of any services within the limits and at the rates
specified in the contract. These rates may be adjusted only as a result of revisions to prevailing labor rates
provided by the Secretary of Labor. The option provision may be exercised more than once, but the total
extension of performance hereunder shall not exceed 6 months. The Contracting Officer may exercise the
option by written notice to the Contractor within ten (10) days.
(End of Clause)
I.2-13 FAR 52.217-9 Option to Extend the Term of the Contract (Mar 2000)
(a) The Government may extend the term of this contract by written notice to the Contractor within thirty
(30) days; provided that the Government gives the Contractor a preliminary written notice of its intent to
extend at least thirty (30) days before the contract expires. The preliminary notice does not commit the
Government to an extension.
(b) If the Government exercises this option, the extended contract shall be considered to include this
option clause.
(c) The total duration of this task order , including the exercise of any options under this clause, shall not
exceed fifty-four (54) months.
(End of Clause)
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I.2-14 FAR 52.204-14 Service Contract Reporting Requirements.
As prescribed in 4.1705(a), insert the following clause:
Service Contract Reporting Requirements (Oct 2016)
(a) Definition.
First-tier subcontract means a subcontract awarded directly by the Contractor for the purpose
of acquiring supplies or services (including construction) for performance of a prime contract. It
does not include the Contractor’s supplier agreements with vendors, such as long-term
arrangements for materials or supplies that benefit multiple contracts and/or the costs of which
are normally applied to a Contractor’s general and administrative expenses or indirect costs.
(b) The Contractor shall report, in accordance with paragraphs (c) and (d) of this clause,
annually by October 31, for services performed under this contract during the preceding
Government fiscal year (October 1-September 30).
(c) The Contractor shall report the following information:
(1) Contract number and, as applicable, order number.
(2) The total dollar amount invoiced for services performed during the previous
Government fiscal year under the contract.
(3) The number of Contractor direct labor hours expended on the services performed
during the previous Government fiscal year.
(4) Data reported by subcontractors under paragraph (f) of this clause.
(d) The information required in paragraph (c) of this clause shall be submitted via the internet
at www.sam.gov. (See SAM User Guide). If the Contractor fails to submit the report in a timely
manner, the contracting officer will exercise appropriate contractual remedies. In addition, the
Contracting Officer will make the Contractor’s failure to comply with the reporting requirements
a part of the Contractor’s performance information under FAR subpart 42.15.
(e) Agencies will review Contractor reported information for reasonableness and consistency
with available contract information. In the event the agency believes that revisions to the
Contractor reported information are warranted, the agency will notify the Contractor no later
than November 15. By November 30, the Contractor shall revise the report, or document its
rationale for the agency.
(f)
(1) The Contractor shall require each first-tier subcontractor providing services under this
contract, with subcontract(s) each valued at or above the thresholds set forth in 4.1703(a)(2), to
provide the following detailed information to the Contractor in sufficient time to submit the
report:
(i) Subcontract number (including subcontractor name and unique entity identifier);
and
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(ii) The number of first-tier subcontractor direct-labor hours expended on the services
performed during the previous Government fiscal year.
(2) The Contractor shall advise the subcontractor that the information will be made
available to the public as required by section 743 of Division C of the Consolidated
Appropriations Act, 2010.
(End of clause)
APPENDIX A – Reference Guide for the Identification of Pregnancy-Associated Deaths

Reference Guide for Pregnancy-Associated Death Identification
This guide was developed by the Pregnancy-Associated Death Identification
Workgroup. Jia Benno (Louisiana), Lyn Kieltyka (Louisiana), Xiaohui Cui
(Massachusetts), Hafsatou Diop (Massachusetts), Mehnaz Mustafa (New Jersey),
Farnaz Chowdhury (North Carolina), Kathleen Jones-Vessey (North Carolina),
Robert Lee (North Carolina), Elizabeth Harvey (Tennessee), Angela Rohan
(Wisconsin), Fiona Weeks (Wisconsin), Ashley Busacker (Wyoming), Nicole Davis
(CDC), David Goodman (CDC), Elena Kuklina (CDC), and Susanna Trost (CDC).

Every year, approximately 700 women die in the United States as a result of pregnancy-related
complications.i Relying on the information on the death record alone can both underestimate and
overestimate the identification of deaths that occurred during or within a year of the end of pregnancy.ii
To overcome these limitations, identification of these deaths requires use of additional data sources and
linkage methods. Accurately identifying these deaths is a crucial first step for understanding leading
causes of death, contributing factors, and opportunities for preventing pregnancy-related deaths.
The purpose of this document is to describe best practices identified by the Workgroup for linking
jurisdictional vital records data to identify deaths to women during pregnancy and within the first year
after the end of pregnancy (pregnancy-associated deaths). Vital records include data from registration of
births, fetal deaths, and death reporting systems. Improved ascertainment of pregnancy-associated deaths
may occur by linking death records of female decedents ages 10-60 years to pregnancy outcome
information (birth or fetal death).
The following methods were developed by the Pregnancy-Associated Death Identification Workgroup,
consisting of members from state departments of health and the Centers for Disease Control and
Prevention (CDC). While these methods are considered best practices for case identification by the
Workgroup, the order and exact process for completing this algorithm may differ depending on the
resources and protocols within individual jurisdictions.
Data Sources
Death Records
Death records should be selected for linkage if they are for

Case 3:21-cv-00309 Document 34-7 Filed on 11/22/21 in TXSD Page 51 of 54
75D30121P12352
Page 51 of 54

Women ages 10-60 years and
Occurred in your jurisdiction. This is specific to PMSS.
Provisional death files are preferred, and are sufficient, for more timely identification of deaths.
Birth Records and Fetal Death Records
To link births and fetal deaths occurring during the year prior to women’s deaths, two calendar years of
birth and fetal death record data are required. For example, if linking 2017 death records, birth and fetal
death records from both 2016 and 2017 should be included to ascertain pregnancy outcomes in the year
prior to death.
Identifying Pregnancy-Associated Deaths by Vital Records Linkages

The application of both deterministic and probabilistic linkage is suggested by the Workgroup, as
described below.
Deterministic Linkage Using Social Security Number
Death records of women ages 10-60 years are linked to birth and fetal death records using deterministic
record linkage.
Files are matched on the mother’s social security number (SSN).
Only matches where the death occurred less than o r equal to one year from
the date of birth and/or date of fetal dea th are retained. For example, a birth
or fetal death occurred on June 30, 2017. This requires ascertainment for
pregnancy-associated deaths through June 29, 2018.
Probabilistic Record Linkage
Death records of women ages 10-60 years that are not linked using deterministic linkage may be matched
to birth and fetal death records using probabilistic linkage using CDC’s Link Plus.iii3
Blocking variables should include mother’s first name, mother’ s last name,
and mother’s date of birth.
Matching variables should include mother’s first name, mother’s last name,
mother’s date of birth, mother’s zip code, mother’ s social security number
(if available), baby’s last name, father’s last name, and mother’ s maiden
name.
The NYSIIS Phonetic System further increases linkages when applied to
names
Link Plus guidance recommends a cut -off value of 7. This number may be
adjusted depending on number of records included in the linkage and the
available resources for manual review of uncertain matches.
Only matches where the death occurred less than or equal to one year from
the date of birth and/or date of fetal death are retai ned.
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Identification of Pregnancy-Associated Deaths based on Cause(s) of Death Information
Some pregnancy-associated deaths, such as those that occur early during pregnancy, will not have birth or
fetal death registrations to link. Below are workgroup identified approaches for identifying pregnancyassociated deaths among those death records that did not link using the deterministic and probabilistic
approaches.
Literal Cause of Death Fields in Death Record Data
Select death records where the literal cause of death fields contain any of the following pregnancy-related
terms:
amniotic, chorioamnionitis, eclampsia, ectopic, intrauterine fetal demise,
peripartum, peripartum cardiomyopathy, placental, postpartum, pregnancy,
pregnant, uterine hemorrhage, and ute rine rupture
ICD-10 Code
An ICD-10 code, if available, may be used to identify pregnancy-associated death using the ICD-10 codes
related to pregnancy (A34 and O00-O99.9). To be comprehensive, all the cause of death fields should be
examined for the ICD-10 codes related to pregnancy. O-codes are assigned based, in part, on the
pregnancy checkbox on the death record, so these records should be confirmed with an additional
information source to avoid misclassification. Examples of confirmatory sources are provided in the
section on Additional Data Sources. Deaths identified only through ICD-10 codes need confirmation of
pregnancy from the death certifier.
Identification of Pregnancy-Associated Deaths based on Pregnancy Checkboxes on the Death
Records
Select death records where the pregnancy checkbox field indicates the woman was
Pregnant at the time of death
Not pregnant, but pregnant within 42 days of death
Not pregnant, but pregnant 43 days to 1 year before death
Selected records need to be confirmed with the death certifier, to identify potential pregnancy checkbox
error. Examples of additional confirmatory sources are provided below.
Additional Data Sources Identified by the Workgroup that Can Help Confirm Pregnancy for Deaths
Which Do Not Link to Birth or Fetal Death Records, But Have Pregnancy Indicated by Other
Information on the Death Record (i.e. the Pregnancy Checkbox).
Hospital and Emergency Department Records : Pregnancy status may be
confirmed in labs, physician narratives, surgical histories, ultrasound
results, medication lists, etc.
Obituaries: Can be found on obituary and funeral home websites
Social Media: Facebook pages for both the decedent and family m embers,
GoFundMe pages, etc.
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Media and News Reports: Especially useful for deaths due to homicide,
suicide, or motor-vehicle crashes. Helpful search terms include: decedent
name, date of birth, date of death, cause of death, city of death, and/or
county of death
Certifier Confirmation: Vital Records staff may be able to confirm
pregnancy checkbox information with the certifier
Autopsy Reports: When available, these reports may provide information on
pregnancy status

i

CDC. Pregnancy-related deaths. Division of Reproductive Health, National Center for Chronic Disease Prevention
and Health Promotion, 26 Feb. 2019, https://www.cdc.gov/reproductivehealth/maternalinfanthealth/pregnancy-
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relatedmortality.htm. Accessed 06 Dec. 2019.
ii

Catalano A, Davis NL, Petersen EE, et al. Pregnant? Validity of the Pregnancy Checkbox on Death
Certificates in Four States, and Characteristics Associated with Pregnancy Checkbox Errors, American
Journal of Obstetrics and Gynecology (2019), doi: https://doi.org/10.1016/j.ajog.2019.10.005
iii

CDC. Registry PlusTM Link Plus. Division of Cancer Prevention and Control, Centers for Disease Control and
Prevention, 19 Nov. 2018, https://www.cdc.gov/cancer/npcr/tools/registryplus/lp.htm. Accessed 06 Dec. 2019.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION
THE STATE OF TEXAS,
v.

Plaintiff,

No. 3:21-cv-309

JOSEPH R. BIDEN, et al.,
Defendants.
[PROPOSED] ORDER
Upon considering the plaintiff’s motion for a preliminary injunction, the defendants’
response thereto, and the plaintiff’s reply, the Court hereby DENIES the motion and the request
for preliminary injunctive relief.

Date: ________________________

_____________________________
Judge Jeffrey V. Brown

