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INTRODUCTION 

Yet again, CMS has proven that it will only comply with its obligations under threat of 

sanction from this Court. Texas brought the current motion to enforce the preliminary injunction 

because CMS had been dragging its feet and relying on pretext to deny approval of Texas’s state 

directed-payment programs (“SDPs”). For example, as the motion explained, CMS insisted that 

Texas’s SDPs were not approvable because they were not actuarially sound as required by the 

Social Security Act—even though CMS admitted that it had not actually performed an actuarial 

analysis. ECF 75 at 8–10. Days before its attorneys had to explain that discrepancy to this Court, 

CMS dropped this and other pretextual grounds, agreeing that the SDPs are approvable with the 

exception of CMS’s purported concern with the financing of the non-federal share payments. ECF 

79 at 4. CMS had also been demanding that Texas provide attestations from all participating 

hospitals, ECF 75 at 15–20, which it now admits are not legally required, ECF 79 at 14.  

CMS’s constantly evolving positions demonstrate why this Court’s prompt resolution of 

the only legal issue that remains as an impediment to approval of Texas’s SDPs—whether CMS 

has the authority to regulate private agreements between healthcare providers—is more pressing 

than ever. As Texas previously explained, CMS has no authority to regulate (or require Texas to 

regulate) agreements between private providers that do not involve Texas or a unit of local 

government. ECF 75 at 15–20. By relying on this nonexistent authority as the sole basis for 

refusing to approve CHIRP, RAPPS, and TIPPS, ECF 79 at 4, CMS continues to violate the 

preliminary injunction. 

What is worse, on November 15, CMS sent a letter suggesting it will use its “back-end” 

powers to investigate and recoup federal funds if Texas does not agree to provide the demanded 

Case 6:21-cv-00191-JCB   Document 84   Filed 11/22/21   Page 5 of 19 PageID #:  13732



2 

attestations by November 29. See Ex. A at 7.1 While deliberately vague, this letter’s implied threat 

of disallowance is disturbing because that process can only be applied to funds that have already 

been paid under programs that have already been approved. See also ECF 81-5 at 1 (expressly 

threatening to “enforce compliance by initiating deferrals and/or disallowances of federal financial 

participation” in the QIPP approval letter); ECF 81-6 at 1 (same for DPP for BHS). Far from 

demonstrating the good-faith negotiations that CMS’s attorneys insist have continued to occur, 

CMS’s letter appears to threaten an expansion of the current dispute if Texas does not capitulate 

to its demands in the next week. 

If that threat were not enough, CMS continues to mischaracterize its obligations under the 

terms of the January extension regarding review and approval of Texas’s PHP-CCP submissions 

and the ramifications of CMS’s failure to abide by those terms. 

With both parties having now set forth in detail their positions on the issues that remain, 

Texas respectfully requests that the Court promptly resolve these remaining disputes,2 as time is 

of the essence and the stability of Texas’s Medicaid program hangs in the balance. 

ARGUMENT 

I. Because CMS has backed down from several pretextual grounds, a number of the 
issues raised in the motion are now moot. 

The central theme of CMS’s opposition is that Texas’s motion is unfounded because 

“substantive progress” toward approval of Texas’s SDPs and PHP-CCP submissions has been 

made in the three months since the Court enjoined Defendants. See, e.g., ECF 79 at 1. To the extent 

 
1 Unless otherwise noted, references to exhibits are in reference to exhibits to the attached 
Declaration of Victoria Grady submitted with this reply. 

2 As the Court is aware, it “need not wait for the reply or sur-reply before ruling on the motion.” 
Local Rule CV-7(f). 
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that is true, however, a calendar can confirm that this progress was achieved only after—and 

directly from—Texas filing the motion. More importantly, because CMS did not address all of the 

grounds for the motion to enforce, the Court’s intercession remains necessary. 

Texas filed its motion on November 2, explaining how CMS was not abiding by the 

preliminary injunction and acting in good faith. ECF 75. For example, Texas explained that CMS 

was withholding approval of Texas’s SDPs based on a pretextual claim that the capitation rates 

were not actuarially sound and that the funding amounts were too large. Id. at 8–13. Texas also 

explained how CMS’s position that it had the authority to approve its so-called Option 1 was 

irreconcilable with the reasons CMS had asserted for refusing to approve QIPP and other SDPs 

(including DPP for BHS). Id. at 13–15. 

Only after Texas filed the motion did CMS even begin to move off its dogmatic refusal to 

negotiate. In its opposition, CMS notes that, on November 10, it provided written confirmation 

that it had “no additional concerns or questions about the size of the [CHIRP] program,” ECF 81-1 

at 16, and CMS states that it “informed Texas that there were no remaining concerns about 

actuarial soundness or the size . . . for any of the five proposed SDPs” on the same day, ECF 81 

¶ 29. Subsequently, on November 15, CMS approved QIPP and DPP for BHS. ECF 81-5; ECF 

81-6. 

CMS uses much of its opposition attempting to explain how it acted in good faith. Texas 

disagrees and reserves the right—if necessary—to show that CMS has consistently acted in bad 

faith and is currently mischaracterizing the parties negotiations. See generally Grady Decl.; Bilse 

Decl. But Texas did not come to the Court to get a declaration that CMS was acting in bad faith 

for its own sake; it did so to break the logjam preventing the flow of vitally needed Medicaid 

funding to its most vulnerable citizens. To the extent that CMS is now representing that certain 
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issues raised in Texas’s motion have been resolved, Texas withdraws its request for the Court to 

assess those issues. 

But CMS’s belated abandonment of certain unsupportable grounds for refusing to approve 

Texas’s SDPs does not negate the necessity of the Court’s intervention. CMS is still refusing to 

approve CHIRP, RAPPS, and TIPPS—which dwarf the size of the approved SDPs—based on an 

erroneous assertion of authority to regulate agreements between private providers under 42 U.S.C. 

§ 1396b(w)(4)(c) and 42 C.F.R. § 433.68(f)(3). See ECF 79 at 4, 11–17. Also, CMS maintains that 

it has fully complied with its obligations under the terms of the January extension that concern 

Texas’s PHP-CCP submissions. Id. at 22–29. Because the former is legally improper and the latter 

is factually incorrect, the Court’s intervention and guidance is still desperately needed. 

II. Withholding approval based on nonexistent authority is pretext and violates the 
preliminary injunction. 

As Texas previously explained, neither 42 U.S.C. § 1396b(w)(4) nor 42 C.F.R. 

§ 433.68(f)(3) provide a statutory or regulatory basis for CMS to deny approval of Texas’s SDPs 

based on CMS’s suspicion that private providers may have agreements amongst themselves that 

do not involve Texas or a unit of local government. See, e.g., ECF 75 at 17–20; ECF 75-1, Ex. B 

at 69. CMS’s reliance on this statute and regulation to deny approval of Texas’s SDPs is therefore 

pretext and violates the preliminary injunction. 

Defendants mischaracterize Texas’s argument as limited to CMS’s demand for attestations 

in order to suggest that the Court cannot provide meaningful relief, see ECF 79 at 11, but that is 

not Texas’s argument. Texas objects to CMS’s demand that HHSC obtain written attestations from 

all participating hospitals that they do not participate in arrangements involving the redistribution 

of Medicaid payments because the statute and rule in question do not apply to agreements solely 

between private providers. Texas moved the Court to “find that CMS’s request . . . is beyond its 
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authority,” ECF 75 at 15–16, and thus, that it was a pretext for denying Texas’s SDPs in violation 

of the preliminary injunction, id. at 15–20. As long as CMS continues to refuse to approve CHIRP, 

RAPPS, and TIPPS based on its suspicion of the existence of lawful agreements between private 

providers, that is pretext, and CMS is violating the preliminary injunction. 

A. Texas’s Local Provider Participation Funds 

Beginning in 2013, like a number of other States, the Texas Legislature authorized certain 

units of local government to operate Local Provider Participation Funds (“LPPFs”). See Act of 

May 24, 2013, 83d Leg., R.S., ch. 1369, 2013 Tex. Gen. Laws 3630 (codified at Tex. Health & 

Safety Code ch. 288); Tex. Health & Safety Code ch. 288–300A. Pursuant to that authority, the 

unit of government may levy a specific tax on hospitals located within its jurisdiction and hold the 

revenues received from this tax in a dedicated-purpose account. E.g., Tex. Health & Safety Code 

§§ 300.0102, 300.0151. Those revenues may be transferred to HHSC via intergovernmental 

transfer as a source of Texas’s non-federal share in support of certain Medicaid programs. Id. 

§ 300.0103(b)(1). The taxes the unit of government levies must be uniform and broad-based. See 

id. § 300.0151(b). HHSC’s role is to ensure that the funds it receives from these units of 

government comply with federal requirements. See id. §§ 300.0053, 300.0154, 300.0156; Grady 

Decl. ¶ 28. As part of this role, HHSC ensures that neither Texas nor any unit of government 

imposing the tax provides, directly or indirectly, for any payment, offset, or waiver that guarantees 

to hold taxpayers harmless for any portion of the costs of the tax. Grady Decl. ¶¶ 28–30. Contrary 

to Defendants’ insistence, ECF 79 at 16, HHSC has no direct or specific knowledge that any private 

providers have entered into agreements to redistribute Medicaid funds, Grady Decl. ¶ 31. 

B. CMS’s Purported Concern with Private-Provider Agreements 

CMS asserts that it cannot approve CHIRP, RAPPS, and TIPPS because of “the apparent 

impermissibility of the intended source of the non-federal share for these payments,” which it 
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contends “likely violates the Social Security Act’s prohibition on hold harmless arrangements.” 

ECF 79 at 11. CMS’s asserted concern is that “providers participating in the LPPFs [are] likely 

engaged in a scheme of redistribution among the tax-paying entities resulting in a guarantee that 

all such entities would be held harmless from the burden of the tax.” Id. at 13 (citing ECF 81 ¶ 42) 

(emphasis added). CMS asserts that its suspicion arose when it obtained a PowerPoint presentation 

discussing an arrangement between hospitals whereby some hospitals agreed to make payments to 

other hospitals. See ECF 81-7 at 16–17. That presentation explicitly notes that no unit of 

government is party to any such agreement. Id. at 17. Defendants offer no evidence showing any 

involvement by Texas or any other unit of government in Texas, but nevertheless, CMS contends 

such agreements (if they exist) would violate the prohibition of hold-harmless provisions in 42 

U.S.C. § 1396b(w)(4)(C)(i) and 42 C.F.R. § 433.68(f)(3). ECF 79 at 12, 15-16. CMS is wrong. 

C. Agreements between private providers (to the extent they exist) are not hold-
harmless provisions. 

1. The plain language of the Social Security Act does not prohibit private-
provider agreements.  

The Social Security Act’s definition of a hold-harmless provision does not include 

agreements solely between private providers. When interpreting the meaning of a statute, the place 

to start is the statute’s text. See, e.g., Van Buren v. United States, 141 S. Ct. 1648, 1654 (2021) 

(“[W]e start where we always do: with the text of the statute.”); United States v. Williams, 993 

F.3d 976, 980 (5th Cir. 2021) (“We start as always with the text of the statute.”); Trout Point 

Lodge, Ltd. v. Handshoe, 729 F.3d 481, 486 (5th Cir. 2013) (“The task of statutory interpretation 

begins and, if possible, ends with the language of the statute.” (citing In re Nowlin, 576 F.3d 258, 

261–62 (5th Cir. 2009))). 

Each quarter, the federal government pays each State with an approved Medicaid plan “an 

amount equal to the Federal medical assistance percentage . . . of the total amount expended during 
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such quarter as medical assistance under the State plan.” 42 U.S.C. § 1396b(a)(1). When 

calculating that amount, the Social Security Act provides that “the total amount expended during 

such fiscal year as medical assistance under the State plan . . . shall be reduced by the sum of any 

revenues received by the State (or by a unit of local government in the State) during the fiscal 

year” that fall into four specified categories. Id. § 1396b(w)(1)(A). Defendants rely on the third 

category, which concerns “revenues received by the State (or by a unit of local government in the 

State) . . . from a broad-based health care related tax, if there is in effect a hold harmless provision 

[as described in 42 U.S.C. § 1396b(w)(4)] with respect to the tax.” Id. § 1396b(w)(1)(A), 

(w)(1)(A)(iii). 

As indicated in § 1396b(w)(1)(A)(iii), § 1396b(w)(4) defines instances when “there is in 

effect a hold harmless provision.” The instance on which CMS relies is when “[t]he State or other 

unit of government imposing the tax provides (directly or indirectly) for any payment, offset, or 

waiver that guarantees to hold taxpayers harmless for any portion of the costs of the tax.” Id. 

§ 1396b(w)(4)(C)(i); see ECF 79 at 12. But the plain meaning of this language creates two key 

requirements: (1) the State or other unit of government imposing the tax must provide the payment, 

offset, or waiver; and (2) that payment, offset, or waiver must guarantee to hold taxpayers 

harmless. See 42 U.S.C. § 1396b(w)(4)(C)(i). The private-provider agreements that CMS believes 

may exist satisfy neither requirement. 

As Defendants concede repeatedly in their opposition, CMS’s purported concern relates to 

the potential that hospitals—not Texas or another unit of government in Texas—may be providing 

payments to each other. See ECF 79 at 13 (“CMS became aware . . . that the providers . . . were 

likely engaged in a scheme of redistribution among the tax-paying entities . . . .” (emphases 

added)); id. (“Those net loss entities receive a redistribution . . . from other taxed entities . . . .” 
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(emphasis added)); ECF 81 ¶ 41 (“[E]ach net loss hospital receives a redistribution payment from 

hospitals that benefit from increased Medicaid payments . . . .” (emphasis added)); ECF 81 ¶ 43 

(“CMS later discovered . . . the existence of redistribution of Medicaid payments among taxpaying 

providers . . . .” (emphasis added)); ECF 81 ¶ 44 (complaining of “taxpayer actions that could 

include redirecting Medicaid payments to other taxpayers” (emphasis added)). To the extent any 

such arrangements exist, they are not hold-harmless provisions under 42 U.S.C. 

§ 1396b(w)(4)(C)(i), which requires an act by “[t]he State or other unit of government imposing 

the tax.” 

Defendants imply—without evidence—that Texas is aware of arrangements between 

private providers and that such arrangements are somehow part of the design of LPPFs in Texas. 

See ECF 79 at 13–14 (asserting that Texas could have “ma[d]e CMS aware of the existence of 

such agreements,” that such agreements are part of how “LPPFs are designed,” that Texas could 

have denied their existence or corrected the description in the PowerPoint presentation, and that 

the arrangements have been made with Texas’s knowledge). This is not true. Grady  Decl. ¶ 31. 

Texas is not party to any such agreement, has not seen any such agreement, and has not endorsed 

any such agreement. Id. Indeed, to the extent any such agreements exist, as Defendants concede, 

they do not involve the State at all. ECF 79 at 13. And as the plain text of the statute reaches only 

payments, offsets, and waivers provided by the State or another unit of government, there is no 

reason for Texas to investigate their potential existence. 

To the extent that Defendants imply that merely reimbursing private providers for qualified 

Medicaid expenditures satisfies the statute’s requirement of State involvement in a hold-harmless 

provision, that is wrong. Texas lacks knowledge of any such private-provider agreements or their 

parties, terms, or enforceability. Grady Decl. ¶¶ 31–32. Without involvement by the State in those 
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agreements, the payment of Medicaid reimbursements alone cannot constitute a “guarantee[] to 

hold taxpayers harmless.” See 42 U.S.C. § 1396b(w)(4)(C)(i) (emphasis added). A guarantee 

denotes an obligation by the guarantor. See Guarantee, Black’s Law Dictionary (10th ed. 2014). 

As a non-party to any agreement that may or may not exist, Texas assumes no obligation regarding 

any reimbursements by private providers. 

2. CMS’s rule also does not reach private-provider agreements. 

Assuming that CMS could extend a statutory bar on hold-harmless provisions that involve 

States to include agreements that do not involve States, CMS has not done so. Instead, the relevant 

CMS rule closely tracks the statutory language and leads to the same conclusion—if the 

agreements CMS suspects of existing between private providers in fact do exist, they do not 

constitute hold-harmless provisions. 42 C.F.R. § 433.68(f) provides: “A taxpayer will be 

considered to be held harmless under a tax program if any of the following conditions applies.” 

Three subsections follow. 42 C.F.R. § 433.68(f)(1)–(3). CMS relies on the third: “The State (or 

other unit of government) imposing the tax provides for any direct or indirect payment, offset, or 

waiver such that the provision of that payment, offset, or waiver directly or indirectly guarantees 

to hold taxpayers harmless for all or any portion of the tax amount.” Id. § 433.68(f)(3) (emphases 

added); see ECF 79 at 16 (citing this subsection); ECF 81 ¶ 42 (same). The same two requirements 

discussed above are also found here, and neither is satisfied for the same reasons. 

Thus, CMS is left to rely (mistakenly) on the rule’s preamble. ECF 79 at 16 (quoting 

Medicaid Program; Health Care-Related Taxes, 73 Fed. Reg. 9685, 9694 (Feb. 22, 2008)). But the 

language of a rule’s preamble cannot impose obligations that are inconsistent with its operative 

text. See Peabody Twentymile Mining, LLC v. Sec’y of Lab., 931 F.3d 992, 997–98 (10th Cir. 

2019); Entergy Servs., Inc. v. FERC, 375 F.3d 1204, 1209 (D.C. Cir. 2004). Moreover, the 

preamble does not actually support CMS’s new and expansive view that a “direct guarantee can 
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be found” so long as “the taxpayer has ‘a reasonable expectation that the payment would result in 

the taxpayer being held harmless for any part of the tax (through direct or indirect payments).’” 

ECF 79 at 16 (quoting 73 Fed. Reg. at 9694). This portion of the preamble actually supports 

Texas’s interpretation. 

a. Defendants read the language they quote out of context. The complete sentence 

cited by Defendants states: “A direct guarantee will be found when a State payment is made 

available to a taxpayer or a party related to the taxpayer with the reasonable expectation that the 

payment would result in the taxpayer being held harmless for any part of the tax (through direct or 

indirect payments).” 73 Fed. Reg. at 9694 (emphases added). The logical reading of this sentence 

is that the “reasonable expectation” is that of the party making the payment when it makes the 

payment—i.e., the State—not the party receiving the payment—i.e., the taxpayer. This is 

confirmed by the preceding sentence, which explains that “[t]he clarification of the guarantee test 

is meant to specify that a State can provide a direct or indirect guarantee through a direct or indirect 

payment.” Id. (emphasis added). If the State is providing the guarantee, its expectation is what 

matters. This is also confirmed two sentences later: “[T]he element necessary to constitute a direct 

guarantee is the provision for payment by State statute, regulation, or policy.” Id. (emphasis 

added). 

Indeed, State action is a consistent theme of the preamble—as well as the operative text. 

CMS explains: “This regulation is intended to carry out” Congress’s statutory purpose “by 

prohibiting FFP for health care-related taxes where the state has implemented a hold harmless 

provision.” Id. at 9690 (emphasis added). CMS expressed concern about its prior ability to 

“anticipate every hold harmless arrangement that may be implemented by States.” Id. (emphasis 

added). CMS explained that it attempted to clarify the rule “to explain that the hold harmless 
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standard applies to situations where the state payments are made to third parties.” Id. at 9691 

(emphasis added). CMS also explained that its concern was with States that “recycle[d] monies 

through third parties” Id. at 9694. In CMS’s own words: “We believe ‘controlled or directed by 

the state’ is a more accurate description of the types of payments that will be considered in 

evaluating whether an impermissible hold harmless arrangement exists.” Id. (emphasis added). 

And CMS was clear that it “use[d] the term reasonable expectation because we recognized that 

state laws were rarely overt in requiring that state payments be used to hold taxpayers harmless.” 

Id. (emphases added). Nowhere does the preamble explicitly or implicitly indicate that private-

provider agreements not involving a State may constitute a hold-harmless provision under the rule. 

b. This is confirmed by examining the history of the 2008 rule, which was issued in 

response to a DAB finding that prior regulations “did not clearly preclude certain types of 

arrangements” involving States. Id. at 9685–86. Specifically: 

the States had created programs that imposed a tax on nursing homes and 
simultaneously created programs that awarded grants or tax credits to private 
residents of those nursing homes. These grants and/or tax credits were designed by 
the States to compensate private pay residents of nursing homes for the costs of the 
tax passed on to them by their nursing homes through increased charges. The DAB, 
however[,] found that CMS regulations did not clearly identify that such grants and 
tax payments amounted to hold harmless arrangements that would preclude FFP. 

Id. at 9686 (emphasis added). CMS modified the rule so that it would cover “a State imposing a 

tax on nursing facilities” that also “provided grants or tax credits to private pay residents of those 

facilities that could be used to compensate those residents for any portion of the tax amount that 

the State has allowed to be passed down to them by their nursing homes.” See id. As the preamble 

explains, “[a] direct guarantee would be found when a State payment is made available to a 

taxpayer or a party related to the taxpayer . . . in the reasonable expectation that the payment would 

result in the taxpayer being held harmless for any part of the tax.” Id. This explanation 
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demonstrates that a State must make the payment, and it is the “reasonable expectation” of the 

State payor, not the recipient that is relevant. 

c. CMS’s current contention that the 2008 rule classifies private-provider agreements 

as hold-harmless provisions is also contrary to CMS’s own acknowledgement in March 2019 that 

it lacked statutory authority to address these types of agreements among providers. See ECF 75-1 

¶ 34; id., Ex. K (Kristin Fan email). That is why CMS attempted to amend the rule in 2019, see 

ECF 75 at 18, regardless of whether CMS incorrectly asserted in that failed attempt at amendment 

that the “proposed change . . . would not impose any new obligations or place any new restrictions 

on states that do not currently exist.” Medicaid Program; Medicaid Fiscal Accountability 

Regulation, 84 Fed. Reg. 63722, 63742 (Nov. 18, 2019); see Medicaid Program; Medicaid Fiscal 

Accountability Regulation, 86 Fed. Reg. 5105, 5105 (Jan. 19, 2021) (withdrawing the proposed 

rule after receiving “approximately 10,188 individual comments,” many of which cited CMS’s 

lack of statutory authority for its proposals); see also Grady Decl. ¶ 42 (discussing Ex. B – Jan. 

27, 2020 letter from Dan Tsai to CMS). As Dan Tsai told CMS in 2020 when he represented 

Massachusetts, the proposed rule: (1) “introduce[d] new state obligations,” (2) “[i]f implemented, 

. . . would represent an unprecedented federal overreach,” (3) “exceeds CMS’ statutory authority,” 

(4) included “provisions [that] are highly susceptible to arbitrary and capricious application,” (5) 

“is not supported by the underlying statute,” and (6) “includ[ed] reporting on business dealings of 

private entities that are not available to the state,” among other problems. Ex. B at 1–2, 4. 

It is also presumably why CMS sought—unsuccessfully—to require Texas to include the 

attestation it currently demands in the January extension’s STCs. ECF 75 at 19–20. And even now, 

CMS acknowledges that it lacks authority to compel a State to furnish attestations about the 

existence or content of such agreements. ECF 79 at 14; Ex. A at 7. 
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* * * 

In sum, CMS has no authority to prohibit private-provider agreements of the sort that it 

now contends prevent approval of Texas’s SDPs. Its continued insistence that it cannot approve 

CHIRP, RAPPS, and TIPPS is pretext and violates the preliminary injunction by trying to impose 

a requirement that the parties considered and rejected during negotiation of the January extension. 

III. CMS mischaracterizes STC 39 and the impact of its failure to comply with its terms. 

Defendants’ opposition regarding the PHP-CCP is also filled with mischaracterizations and 

fails for at least three reasons. First, Defendants assert that “to the extent there was any 90-day 

clock” governing the review of Texas’s proposed PHP-CCP payment protocol (i.e., Attachment 

T) “it reset on June 30th when Texas requested that CMS consider a modified protocol.” ECF 79 

at 24. Defendants’ post hoc explanation of CMS’s delay is irreconcilable with CMS’s September 

1 email, which states that the feedback is based on CMS’s review of “Attachment T, for 

Demonstration Year 11.” ECF 75-1, Ex. C. The protocol that Texas submitted on March 8, 2021, 

governs Demonstration Year (“DY”) 11, whereas the revised Attachment T submitted on June 30, 

2021, governs DY12. See ECF 75 at 23, 26 n.3, 27. STC 39 states that Attachment T “will be 

approved” and that “CMS and Texas will work collaboratively with the expectation of CMS 

approval of the protocol within 90 calendar days after it receives the Attachment T.” ECF 29-1, 

Ex. C at 38. Waiting 177 days to provide initial feedback, ECF 75 at 23, does not satisfy this 

obligation.3 

Second, Defendants suggest that CMS’s excessive delay is not important because CMS 

“imposed no required date for approval” of Attachment T for DY11, “no penalty for Texas failing 

 
3 Defendants assert that “it was reasonable that CMS did not act upon the draft protocol in March 
. . . because the agency understood the January approval to be void at that time.” ECF 79 at 24. 
But CMS did not send its rescission letter until April 16. ECF 1-2, Ex. D. 
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to obtain approval [of Attachment T] for DY11, and no requirement that Texas obtain approval for 

the DY11 protocol in advance of implementing the [PHP-CCP].” ECF 79 at 23; ECF 80 ¶ 9; see 

also ECF 79 at 25. However, this ignores a key point from Texas’s motion—STC 39 requires 

approval of the application tools for DY11, and developing this tool requires an approved protocol. 

ECF 75 at 26. Moreover, “[w]ithout an approved payment protocol (Attachment T), Medicaid 

providers lack certainty about the requirements for reimbursement,” and thus, they “may not incur 

the costs to provide services now.” Id. at 25–26. Defendants ignore this economic reality. 

Third, Defendants deny that CMS’s demand that Texas conduct a time study and step down 

costs for the PHP-CCP would effectively cancel the first year of the PHP-CCP. ECF 79 at 27; see 

ECF 75 at 25. Again, Defendants are wrong. If a time study is imposed as a program requirement, 

data from the study would be required to claim reimbursement and, therefore, the requirement 

would effectively cancel the first year of PHP-CCP. Grady Decl. ¶ 11. CMS cites no statute, 

regulation, or STC that requires a time study. If a time study were required (it is not), by waiting 

until thirty days before the PHP-CCP start date, CMS effectively rendered implementation of the 

PHP-CCP impossible because of the time-study delays previously discussed. Id. ¶ 12. Again, that 

requirement is inconsistent with the January extension’s STCs—and thus with the injunction that 

Texas seeks to enforce. 

CONCLUSION 

For the reasons above and in Plaintiffs’ motion, the Court should find that Defendants have 

violated the preliminary injunction and use its broad discretion to assess appropriate sanctions that 

will ensure that CMS conforms its conduct with the preliminary injunction. Prompt Court action 

is respectfully requested in light of the November 29 deadline imposed by CMS’s November 15 

letter.  
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DEPARTMENT OF HEALTH & HUMAN SERVICES 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop S2-26-12 
Baltimore, Maryland   21244-1850 
 
 
 
 
November 15, 2021 
 
 
Stephanie Stephens 
State Medicaid Director 
Texas Health and Human Services Commission 
4900 Lamar Boulevard 
MC: H100 
P.O. Box 13247 
Austin, Texas 78751 
 
Dear Ms. Stephens: 
 
We appreciate your continued partnership during regular meetings with the Centers for Medicare 
& Medicaid Services (CMS) staff over the last few months. Our respective teams have worked to 
address the issues before us, and, with this letter, we are describing the current status of CMS’s 
work with Texas, these outstanding issues, and next steps.   
 
Background and Current Status 
 
As you know, the Delivery System Reform Incentive Payment (DSRIP) program, which was 
authorized under the Texas Healthcare Transformation and Quality Improvement Program 
(THTQIP) section 1115 demonstration, expired after September 30, 2021. In the final year of 
DSRIP, from October 1, 2020 until September 30, 2021, Texas was permitted to distribute up to 
$2.49 billion in incentive payments to hospitals and other providers. During that same period, 
Texas had approval of two state directed payments, consistent with federal regulations at 42 CFR 
438.6, to direct managed care organizations to make additional payments to hospitals (in excess 
of the negotiated capitated rate) totaling approximately $3.7 billion. The combination of DSRIP 
payments and managed care state directed payments provided approximately $6 billion in 
Medicaid payments to hospitals above the payments those hospitals received for the delivery of 
services to Medicaid beneficiaries. In March 2021, Texas submitted applications (known as 
“preprints”) for five state directed payment arrangements totaling approximately $7 billion for 
the state fiscal year beginning September 1, 2021, including three new state directed payments 
and one state directed payment that was renamed and expanded in terms of the size of the 
program. Texas Medicaid officials indicated that the approximately $3 billion increase in state 
directed payments was intended to substitute for the DSRIP payments which, consistent with the 
terms of THTQIP, expired after September 30, 2021.   
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CMS’s Initial Response to State Directed Payment Proposals 
 
On August 13, 2021, CMS indicated to Texas that we did not anticipate approving Texas’s 
proposed state directed payments in their current form because we were unable to determine that 
the proposed payments met all applicable federal statutory and regulatory requirements under the 
Social Security Act (the Act) and implementing regulations. In that August 13 letter, we 
described our concerns with the state directed payments, notified the state of specific further 
modifications required for approval, and indicated CMS’s willingness to work with the state to 
find an approval path. CMS offered two specific options for the state directed payment 
proposals:  
 

1. CMS approves the quality incentive payment program (QIPP) for SFY 2022 as 
currently submitted and consistent with the payment amounts approved in QIPP for 
SFY 2021. Texas will revise the comprehensive hospital increase reimbursement 
program (CHIRP) for SFY 2022 to reflect only the uniform hospital rate increase 
program (UHRIP) payment amounts that were approved in UHRIP for SFY 2021. 
The state will withdraw the Texas incentives for physicians and professional 
services (TIPPS), rural access to primary and preventative services (RAPPS), and 
behavioral health services directed payment program (BHS) preprints for SFY 2022.  
Or 

2. The state modifies all five (5) state directed payment preprints currently under 
CMS review for SFY 2022 to be consistent with statutory and regulatory 
requirements. The state must submit new proposals to describe how it will address 
the following issues across all five (5) of the state directed payment preprints.  
Specific concerns related to each of the issues below were described in the August 
13 letter: 

• Aggregate Funding Amounts  
• Linking Payments to Current Utilization  
• Quality Improvement  
• Non-Federal Share  
• Evaluation Plan  

 
In addition, CMS acknowledged the importance of a sustainable approach to safety net hospital 
reimbursement. We recognized Texas’s concern about reduced payments to safety net providers 
that may follow from the expiration of the DSRIP program without approval of the state directed 
payments the state had intended to replace DSRIP. CMS offered a path to temporarily address 
that issue while CMS and the state work toward a solution that continues funding for Texas 
providers while adhering to the Medicaid statute and regulations. To address near-term stability 
for safety net providers, CMS offered to approve an amendment to the THTQIP demonstration 
that would extend the DSRIP program for one year (through September 30, 2022) up to an 
amount necessary to maintain the previous combined funding level, provided Texas first submits 
an amendment request consistent with the requirements of the special terms and conditions of the 
THTQIP demonstration. 
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Ongoing State-CMS Interactions 
 
Texas responded to CMS, initially, on August 16, 2021. In its letter, Texas indicated that it 
wanted to work with CMS toward approval of the state directed payments and is committed to 
finding an approach that is consistent with all applicable regulatory and statutory requirements. 
Texas further indicated it lacked sufficient information from CMS to establish that applicable 
federal requirements were met at the time.  
 
In a subsequent letter to CMS on September 7, 2021, Texas indicated an interest in working 
“with CMS to maintain existing payment programs on a temporary basis and achieve agreement 
on a long-term solution that aligns with the Special Terms and Conditions (STCs) of” THTQIP.  
Specifically, Texas stated that “HHSC and CMS can act to continue funding through existing 
programs . . . , while also reaching an enduring agreement on the pending [state directed 
payments] . . . .  HHSC’s acceptance of the temporary solutions is conditioned on CMS 
continuing to meet with Texas to work toward final approval of the pending [state directed 
payments].”  Texas’s letter then listed three components of what it would accept. First, Texas 
indicated that it would accept CMS’s offer to extend DSRIP for one year and that it understood 
such an extension would require Texas to submit an amendment to the THTQIP demonstration 
before moving forward with such an extension. Second, Texas stated it would accept “CMS’s 
offer to approve the [QIPP] program and temporarily renew the [UHRIP] program.”  Texas 
explained that under this component, Texas and CMS would “continue their work, as outlined in 
the STCs, toward final approval of the four other pending pre-prints.” And third, Texas stated it 
would “accept[] CMS’s offer” to “continue meeting with Texas to work collaboratively toward 
final approval of the pending state directed payments.” Texas made clear that this component 
was “a condition for [Texas] to agree to the temporary solutions for maintaining existing 
payment programs (as described in 1 and 2 above).”   
 
Although Texas stated in its letter that it was accepting CMS’s offers to extend DSRIP and 
approve QIPP and UHRIP, we note that Texas did not accept either option for modifications of 
its state directed payments that CMS offered in CMS’s August letter. Instead, Texas’s September 
7 letter indicated it wanted both to work toward renewal of the two existing state directed 
payments (UHRIP and QIPP) as outlined in Option 1, and to continue working towards approval 
of its new and expanded state directed payments as described in Option 2.  Texas also stated that 
its acceptance of CMS’s offer to extend DSRIP by one year was conditioned on CMS agreeing to 
the state’s state directed payment proposal as described in points one and two in its letter.  Texas 
did not take the actions CMS described in its August 13 letter that would have been necessary for 
Texas to accept CMS’s offers to approve UHRIP and extend DSRIP by one year.  Texas did not 
revise and resubmit the UHRIP preprint as described in Option 1. And Texas did not submit a 
demonstration amendment request to extend DSRIP by one year.  
 
Since Texas’s September letter, CMS has offered Texas a long-term path that maintains adequate 
levels of support and sustainability for the health care safety net. This proposed alternative 
approach is not intended to delay or undermine work to bring all of the state directed payment 
proposals into compliance with federal requirements, and CMS remains committed to providing 
technical assistance to the state as described in this letter and its August letter. If Texas is 
interested in exploring an alternative, however, we have proposed using a range of approaches, 
including some approvable state directed payments and a Health Equity Pool, grounded in the 
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state’s commitment to report data stratified by race/ethnicity and other factors, improve health 
outcomes and reduce health disparities. Such approaches would be financed jointly with federal 
Medicaid funds and non-federal funds that meet all federal statutory and regulatory 
requirements. We believe the THTQIP section 1115 demonstration and other Medicaid 
authorities can support such a path and address the state’s budget neutrality concerns. If Texas is 
interested in this alternative, we look forward to continuing to discuss this mechanism for 
supporting safety net providers, reducing health disparities and improving health outcomes in 
Texas.  
 
CMS and the Texas Health and Human Services Commission (HHSC) staff have been meeting 
regularly to address the remaining concerns over Texas’s state directed payments. Our teams 
meet every 2 business days and CMS has worked with the state over the last several months to 
surface and address issues. Since August, the state has made programmatic changes to all of the 
underlying state directed payment preprints to address some of the concerns CMS raised in its 
August letter: 
 

1. Limiting Payment to Current Utilization: The state agreed to reconcile interim payments 
to actual utilization under the programs.  

2. Addressing Concerns related to Quality Improvement: The state agreed to condition 
payment on quality improvement and ensure attribution of the program to managed care 
program participants. 

3. Addressing Concerns Related to the State’s Evaluation Plan: The state agreed to 
strengthen the evaluation plans for the state directed payments. 

4. Addressing Aggregate Funding Amounts: The state provided CMS with a more complete 
provider reimbursement analysis and offered to limit hospital payments under CHIRP to 
90 percent of the average commercial rate, making those payments consistent with our 
historic policy, reducing the potential for actuarial soundness concerns.  

 
Based on information received from the state on October 22nd, and other information Texas has 
provided since August, CMS has now determined that two of the state directed payment 
arrangements (the QIPP and the BHS) appear to meet programmatic and non-federal share 
financing requirements in section 1903(w) of the Act and implementing regulations in 42 CFR 
Part 433. As a result, and because the other concerns with these payments were resolved as 
described above, CMS intends to approve these two state directed payments, which will satisfy 
the regulatory requirement pursuant to 42 CFR 438.6(c)(2) for written approval prior to 
implementation of any payment arrangement described in 42 CFR 438.6(c)(1).  
 
While we appreciate the collaboration to address the above issues, not all concerns related to the 
remaining state directed payment requests have been addressed. Specifically, despite multiple 
requests in our regular meetings and via email exchanges, the state has not provided information 
necessary (described in the five CMS requests detailed below) for CMS to ensure the state’s 
source of non-federal share for amounts paid to MCOs with respect to three state directed 
payments (CHIRP, RAPPS and TIPPS) complies with certain health care-related tax 
requirements in section 1903(w)(4)(C) of the Act and implementing regulations in 42 CFR 
433.68(f)(3).  
 

Case 6:21-cv-00191-JCB   Document 84-1   Filed 11/22/21   Page 22 of 31 PageID #:  13768



Page 5 -  Ms. Stephanie Stephens 
 
Current Understanding of the Local Provider Participation Fund  
 
CMS understands the Local Provider Payment Fund (LPPF) arrangements to work as described 
in the third-party materials1, which is as follows: 

• LPPFs collect revenue through hospital taxes imposed by numerous localities in Texas 
and transfer this revenue to the state Medicaid agency through intergovernmental 
transfers (IGTs).          

• The state uses this revenue as a source of non-federal share of certain Medicaid 
payments, including proposed payments to taxpaying hospitals under three pending state 
directed payment arrangements. “Hospitals that have little or no Medicaid volume” or 
those that do not qualify for relevant Medicaid payments are considered “net loss 
hospitals” because they “will pay more into the LPPF [through the hospital tax] than they 
receive in benefit in the form of an increased Medicaid payment.” 

• “…within 30 days” of paying its hospital tax, each net loss hospital receives a 
redistribution payment from hospitals that benefit from increased Medicaid payments in 
an amount “generally equal to 105 percent of the amount” of the total tax cost of the net 
loss hospital. 

• The third-party materials also state, “The LPPF only works if everyone that is subject to 
the fee [the hospital tax] ends up with a benefit.” 

 
Federal Financial Participation (FFP) is not available for Medicaid programs where the state’s 
share of the Medicaid payments for those programs are financed through health care-related 
taxes and there is a “hold harmless arrangement” in place. As applicable here, hold harmless 
arrangements, as described in section 1903(w)(4)(C) of the Act, exist where the “State or other 
unit of government imposing the tax provides (directly or indirectly) for any payment, offset, or 
waiver that guarantees to hold taxpayers harmless for any portion of the costs of the tax.” Based 
on information obtained by CMS, including limited information provided by the state and 
publicly available third-party materials2, the LPPF arrangements used by some localities in 
Texas appear to include hold harmless arrangements because the localities impose a tax and the 
state directly or indirectly provides for payments that guarantee to hold the taxpayers harmless 
for all or any portion of the tax amount.  If our understanding of those LPPF arrangements is 
correct, they constitute hold harmless arrangements that are prohibited under section 1903(w)(4) 
of the Act and CMS’s regulations and as described in the preamble to our 2008 final rule. 
 
Information Requests Related to LPPF Arrangements  
 
Despite numerous requests, the state has not provided the information needed to determine 
whether the LPPF arrangements used to fund some of Texas’s requested state directed payments 
meet federal requirements. With only very limited information from the state on the LPPF 
arrangements, CMS has relied on publicly available third-party materials3 for more complete 
information about the arrangements. CMS has previously shared with the state this third-party 
description of the arrangement. Texas has not denied that the information provided in those 
materials is an accurate description of how the LPPFs operate in Texas or provided any 

                                                 
1 https://lonestarhfma.org/wp-content/uploads/2015/06/170801-David-Salsberry.pdf 
2 ibid 
3 ibid 
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information to CMS that refutes the third-party description as representative of the LPPF 
arrangements in the state.  

 
Instead, the state has indicated it is aware of the existence of such agreements among at least 
some LPPF-participating providers. By its own statements, dating back to December 2018, the 
state has been aware that agreements among providers relating to the LPPF may exist. The state 
acknowledged that it obtained this information through direct conversations with a consultant 
and through CMS providing the third-party information described above.  
 
As previously requested in our regular meetings and via email exchanges, we request the state to 
respond to the five requests below in writing. We are seeking a clearer understanding of the 
specifics of the redistribution aspect of the LPPF arrangements, and for copies of any agreements 
that might be in place.  
 
If the hold harmless arrangements described above do not exist or if Texas has already taken 
measures to end those arrangements, please provide the following information to demonstrate 
that the state’s non-federal share sources comply with section 1903(w)(4) of the Act and 42 
C.F.R. § 433.68(f)(3): 
  

1. A comprehensive description of how the LPPF arrangements work, including at the 
provider level.   

2. Copies of mitigation agreements or similar agreements in place between or among LPPF-
participating providers and/or the LPPF and a complete description of how the LPPF 
mitigation arrangements work, including at the provider level.   

3. As an alternative to providing the agreements in #2, attestations from each participating 
provider or from the state (attesting on behalf of each provider) that the providers do not 
participate in arrangements, through written agreements or otherwise (including non-
written agreements or understandings that result in reasonable expectations for 
participating parties), which involve participating providers transferring, redirecting, 
redistributing (irrespective of state or local government involvement) Medicaid or other 
payments to other providers, directly or indirectly (irrespective of whether the state or 
units of local government are compelling or sanctioning provider participation).  

4. If all participating providers or the state are able to provide the attestation(s) in #3, a 
comprehensive description of the process used by the state and providers to ensure the 
accuracy of the attestation(s) that the arrangements described in #3 have either stopped or 
were never in effect. 

5. Confirmation that no locality, including Ellis and McClennan Counties, imposes a health 
care-related tax in which all taxpaying hospitals receive at least their total tax cost back in 
the form of Medicaid payments or other payments. 

 
Although the state has explicitly acknowledged in an October 22, 2021 email to CMS that the 
agreements exist among providers, it has indicated to us that it “has not reviewed, approved, or 
sanctioned any such agreements or arrangements, and does not intend to.” The statute and 
implementing regulations prohibit hold harmless arrangements without consideration of whether 
the state has “reviewed, approved or sanctioned” them. As described above, LPPF-participating 
parties reasonably expect that taxpaying hospitals are held harmless for all or a portion of the tax. 
Accordingly, based on the publicly available information suggesting such hold-harmless 
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arrangements exist and Texas’s admission that they exist, we reasonably believe that 
impermissible hold-harmless arrangements exist in Texas in connection with the LPPFs. 
 
We have repeatedly provided the state an opportunity to demonstrate that the hold harmless 
arrangements described are not in place or have ended, including through attestations from the 
state or participating providers. These attestations are not required by law, but we have offered 
them as a way for the state to demonstrate that it satisfies the requirements for Medicaid 
payments under section 1903(w)(4). We are permitting Texas to demonstrate its compliance 
through attestations, to allow Texas and CMS to avoid the more resource-intensive, back-end 
investigations into exactly how the LPPF arrangements work in each locality. So far, the state 
has only offered us a limited assurance that covers units of government and does not cover any 
private providers that participate in LPPF arrangements, including those that receive Medicaid 
payments. 
 
Next Steps 
 
CMS is committed to working with states to support safety net providers and to ensure that 
safety net financing and reimbursement approaches advance measurement and accountability for 
improving health equity and quality. We are also committed to following all applicable federal 
statutory and regulatory requirements, including requirements that are essential to the fiscal 
integrity of the Medicaid program. To that end, we are providing Texas with one more 
opportunity to demonstrate that its source of non-federal share for these arrangements meets 
federal statutory and regulatory requirements. Please provide CMS with this information, as 
described in the list above, within 14 calendar days from the receipt of this letter.  If the state 
believes that collecting this information may take longer than 14 calendar days, please notify us 
within 14 days from receipt of this letter of the date by which Texas will deliver the information 
requested.    
 
As we have discussed, CMS remains committed to a path to long-term sustainability for the 
health care safety net in Texas. We remain committed to working collaboratively with Texas 
toward approval of Texas’s state directed payments, provided Texas is willing to provide the 
information and make the necessary changes we have outlined above. In addition, if Texas 
wishes to pursue an extension of DSRIP until September 30, 2022, up to an amount necessary to 
maintain the SFY 2021 combined funding level of DSRIP and state directed payments, CMS 
remains open to that application, consistent with the terms of the amendment process described 
in the THTQIP demonstration.  
 
We have alternatively proposed a compromise that, using a range of approaches, including 
approvable state directed payments and a Health Equity Pool, financed jointly with federal 
Medicaid funds and non-federal funds, we believe would meet all federal statutory and 
regulatory requirements. We believe the section 1115 demonstration and its budget neutrality 
model can support such a Health Equity Pool, and we look forward to continuing to discuss this 
mechanism for supporting safety net providers, reducing health disparities and improving health 
outcomes in Texas. CMS recognizes the complexity of the financing issues in the Texas 
Medicaid program. We understand the importance of addressing these issues in a way that meets 
the needs of multiple stakeholders, ensures confidence in the fiscal integrity of Texas’s Medicaid 
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program, and sustains and improves access to and quality of healthcare. CMS is committed to 
partnering with Texas to address these issues.  
 
We remain available to provide technical assistance regarding both payment approaches and 
replacing or modifying sources of non-federal share. For example, CMS could provide the state 
detailed technical assistance on options available to restructure its existing health care-related 
taxes, including through possible waivers of the statutory broad-based and uniformity tax 
requirements.  This approach could ensure that the state’s non-federal share sources both meet 
statutory and regulatory requirements and consider HHSC’s programmatic goals.    
 
CMS remains committed to working with Texas to ensure a high quality, sustainable health 
safety net. If you have questions, please contact me or Rory Howe, Director, Financial 
Management Group at (410) 786-4878. 
 
      Sincerely, 
 
 
             
      Daniel Tsai 
      Deputy Administrator and Director 

Case 6:21-cv-00191-JCB   Document 84-1   Filed 11/22/21   Page 26 of 31 PageID #:  13772



EXHIBIT B 

Case 6:21-cv-00191-JCB   Document 84-1   Filed 11/22/21   Page 27 of 31 PageID #:  13773



Case 6:21-cv-00191-JCB   Document 84-1   Filed 11/22/21   Page 28 of 31 PageID #:  13774



Case 6:21-cv-00191-JCB   Document 84-1   Filed 11/22/21   Page 29 of 31 PageID #:  13775



Case 6:21-cv-00191-JCB   Document 84-1   Filed 11/22/21   Page 30 of 31 PageID #:  13776



Case 6:21-cv-00191-JCB   Document 84-1   Filed 11/22/21   Page 31 of 31 PageID #:  13777



Page 1 of 4 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 
 
STATE OF TEXAS, TEXAS 
HEALTH AND HUMAN SERVICES 
COMMISSION, 
 
 Plaintiffs, 
 
v. 
 
CHIQUITA BROOKS-LASURE, in 
her official capacity as 
Administrator of the Centers for 
Medicare & Medicaid Services; THE 
CENTERS FOR MEDICARE AND 
MEDICAID SERVICES; XAVIER 
BECERRA, in his official capacity as 
Secretary of the Department of 
Health and Human Services; the 
UNITED STATES DEPARTMENT 
OF HEALTH AND HUMAN 
SERVICES; and the UNITED 
STATES OF AMERICA, 
 
 Defendants. 
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Case No. 6:21-cv-00191  

 

 
 

DECLARATION OF BRITTANI BILSE 
              
 
STATE OF TEXAS   § 
COUNTY OF TRAVIS  § 
 
 I, Brittani Bilse, do hereby swear, affirm, and attest as follows, based upon my 
personal knowledge of the matters contained herein: 
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1. My name is Brittani Bilse, I am over the age of 18 years of age, of sound mind, 
and capable of making this declaration. I have personal knowledge of the facts 
stated herein, and they are true and correct.  
 
2. I would testify to the facts stated in this declaration in open court if called upon 
to do so. 
 
3. I currently work as the Director of 1115 Waiver Strategy in Medicaid CHIP 
Services for the Texas Health and Human Services Commission (HHSC). I’ve held 
this position since November 2, 2020. 

 
4. As set forward in the January 2021 1115 Waiver Special Term and Condition 
(STC) 62, Main Budget Neutrality Test, CMS and Texas negotiated, anticipated, 
and even included a limited adjustment for DSRIP funding to transition from FY 
2021 to FY 2022 and into Medicaid Managed Care expenditures.   Although these 
previously negotiated amounts for DSRIP transition are limited by the STCs, they 
are now being questioned by CMS due to their size and mathematical implications.   
    
5. On September 22, 2021, Texas asked CMS to confirm if the non-federal share 
concerns raised in discussions also applied to the programs offered in CMS’s Option 
1.  CMS noted they would have to follow-up on the question.  CMS has not yet 
provided a definitive answer to the state, but the Defendant’s Response in 
Opposition to Motion to Enforce Preliminary Injunction notes that CMS, using its 
discretion with regard to the non-federal share, intended to approve Option 1, with 
the same types of non-federal share sources, because the amounts were “smaller” in 
size (page 18-19).  As noted below, the aggregate amount of state directed payment 
programs requested for FY 2022 is now less than the approved amounts of state 
directed payment programs plus DSRIP in FY 2021.  
 
6. On November 15, 2021, CMS sent its first written response to Texas’s 
September 7, 2021 letter.  In order to address some of the factual issues included in 
this letter, I have included a timeline of various correspondence provided to CMS 
prior to their letter.    
 

a. On August 27, 2021, HHSC provided CMS in writing the actual cost of 
the FY 2021 UHRIP program, which was approximately $3.50 billion.  
HHSC noted that the aggregate amount of the UHRIP program in FY 
2021 increased significantly over the initial amount because Medicaid 
caseloads increased significantly over the same time period due to the 
public health emergency and maintenance of eligibility (MOE) policies 
set forth by CMS.   

 
b. On October 1, 2021, HHSC provided CMS the 1115 annual budget 

neutrality workbook which included the FY 2021 estimates.  This 
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included $2.49 billion for DSRIP, $3.50 billion for UHRIP, and just 
under $1 billion for QIPP.  The combination of DSRIP and managed care 
state directed payments provided approximately $7 billion in Medicaid 
payments in FY 2021.   
 

7. In their letter dated November 15, 2021, CMS resolved, “The combination of 
DSRIP payments and managed care state directed payments provided 
approximately $6 billion in Medicaid payments to hospitals above the payments 
those hospitals received for the delivery of services to Medicaid beneficiaries.  In 
March 2021, Texas submitted applications (known as “preprints”) for five state 
directed payment arrangements totaling approximately $7 billion for the state fiscal 
year beginning September 1, 2021, including three new state directed payments 
and one state directed payment that was renamed and expanded in terms of the 
size of the program.”   
 
8. However, in order to do an apples-to-apples comparison, as these two sentences 
attempt to do, the numbers must reconcile.  For example, if CMS would like to 
isolate payments to hospitals, then the DSRIP estimate included in their calculation 
and the estimate for the five proposed state directed payment programs included as 
the approximately $7 billion must both be adjusted downward, as DSRIP and the 
five programs also include non-hospitals.  Moreover, the budget neutrality 
workbook (referenced in 6.b above) reveals that in FY 2021, UHRIP ($3.5 billion) 
plus QIPP ($0.96 billion) plus DSRIP ($2.49 billion) is $6.9 billion or approximately 
$7 billion.  This total is a combination of DSRIP payments and state directed 
payments.  In response to requests for modification by CMS, Texas revised 
downward the methodology for directed payments, and the current total estimate 
for FY 2022 is $6.7 billion, including the two programs recently approved.   
 
9. This aggregate amount is increasingly important as Texas fights to maintain 
the budget neutrality terms and conditions negotiated and agreed to under the 
January approval.   During negotiations, it was of increasing importance that CMS 
understand and account for the projected expenditures included in the January 
approval specific to the DSRIP transition.   Therefore, on November 3, 2021, when 
CMS closed a “problem solving discussion” by noting that the pathway forward 
could include approval of the five then-pending state directed payment programs if, 
amongst other things, the math works out, Texas was perplexed that the math 
wouldn’t work out.  CMS and Texas worked extensively on the math during waiver 
negotiations to ensure the availability of funds to support a sustainable and stable 
Medicaid program transitioning away from DSRIP during the public health 
emergency.   
 
10. While the November 3 discussion did not result in a mutually agreeable 
pathway forward, the CMS math referenced therein and included in their 
November 15 letter seems to establish new thresholds.  For example, if CMS’s goal 
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is a $6 billion annual threshold for all state directed payment programs plus DSRIP, 
their goal would be an artificially low annual gross amount in comparison to the 
budget neutrality estimates included in the January approval and recently 
submitted by HHSC in our annual update to CMS. 
     
11.   The CMS November 15 letter clarifies, “In addition, if Texas wishes to pursue 
an extension of DSRIP until September 30, 2022, up to an amount necessary to 
maintain the SFY 2021 combined funding level of DSRIP and state directed 
payments, CMS remains open to that application, consistent with the terms of the 
amendment process described in the THTQIP demonstration.”    
 
12. This new information further complicates an already complicated situation, as 
on October 15, HHSC started the public notice and comment period for the DSRIP 
extension amendment requesting $2.49 billion.  The comment period closed 
November 15, 2021, and HHSC is reviewing those comments.  In light of the new 
limits proposed by CMS in their November 15 letter, Texas must now consider 
whether a change to the amount requested would require a new public notice and 
comment period, delaying approval.  Texas worked expeditiously to post the 
amendment, which now appears to have more hurdles to clear before it will be 
approved.  
 
13. On November 10, 2021, CMS sent a fifth round of questions to Texas that Texas 
responded to in writing on November 15, 2021.  On November 17, 2021, Texas 
provided an oral overview to CMS of its responses.  During this overview, CMS 
observed  that we have hit an impasse.    
 
I declare under penalty of perjury that the foregoing is true and correct. 

Executed in Travis County, State of Texas, on the ____ of November, 2021. 

      ______________________________________ 
      BRITTANI BILSE 

22
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