
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 
STATE OF TEXAS, TEXAS HEALTH 
AND HUMAN SERVICES 
COMMISSION, 
 
 Plaintiffs, 
 
v. 
 
CHIQUITA BROOKS-LASURE, in her 
official capacity as Administrator for the 
Centers for Medicare & Medicaid 
Services, et al., 
 
 Defendants. 
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Case No. 6:21-cv-00191  

 
Plaintiffs’ Sur-reply Opposing Defendants’ Partial Motion for Judgment on the Pleadings 

Defendants’ reply attempts to sidestep Texas’s opposition instead of engaging with it. This 

sur-reply addresses the most glaring deficiencies. 

A. Texas’s failure-to-act claim is properly pleaded—and easy to understand. 

Defendants encourage the Court to forget how pleading works: they argue that because the 

Court has not yet decided whether CMS has an obligation to act, Texas has not stated a claim to 

compel action. ECF No. 73 at 1 (“Plaintiffs argue as a general matter that the January 15 Letter 

imposes legal obligations . . . . [But] the January Letter cannot be the source of any legal obligation 

. . . unless and until the Court issues a final decision.”). In Counts I–IX, Texas has pleaded that the 

attempted April 16 rescission was unlawful, the January 15 extension was lawful, and the terms of 

the January 15 extension are binding on CMS. That is more than sufficient to survive Defendants’ 

Rule 12(c) motion. See, e.g., Hajer v. Ohio Sec. Ins. Co., 505 F. Supp. 3d 646, 649 (E.D. Tex. 

2020) (Barker, J.) (reciting the legal standard for Rule 12(c) motions). 
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Defendants are similarly off base in their misinterpretation of the STCs and their mis-

remembrance of the course of the parties’ post-injunction negotiations. See ECF No. 73 at 2–3. As 

Texas pointed out in its opposition, and as the Court already recognized, the STCs contemplate a 

collaboration between CMS and HHSC toward eventual approval of Texas’s state-directed 

payment programs, or SDPs. ECF No. 70 at 8–9; ECF No. 40 at 2–3. Rather than engage that 

argument, Defendants simply deny it. See ECF No. 73 at 2 (“The STCs create no substantive 

obligations.”). Defendants then repeat their argument that CMS possesses “all of the discretion” 

to reject Texas’s proposed SDPs, id., but this is just a rejection of the basic administrative-law 

principle that “agencies are required to engage in ‘reasoned decisionmaking.’” Michigan v. EPA, 

576 U.S. 743, 750 (quoting Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 359, 374 

(1998)). 

When Defendants finally turn to Texas’s actual arguments, they fare no better. As Texas 

pointed out in its opposition and its subsequent motion to enforce the preliminary injunction, ECF 

No. 75 at 8–20; ECF No. 70 at 8, CMS’s denial of approval on the basis that Texas’s proposed 

SDPs do not “meet all of the applicable regulatory requirements,” ECF No. 73 at 2, is a pretext. 

Rather than point out how the SDPs are non-compliant, Defendants simply point to CMS’s denial 

of approval. ECF No. 73 at 3. Further, Texas explained that the overall size of the SDPs was baked 

in to the STCs and is therefore part of the goal toward which CMS and HHSC were supposed to 

be working. ECF No. 70 at 7–9. Defendants deny that this is true but fail to explain why. ECF No. 

73 at 3–4. And it is true that an STC cannot override a properly promulgated regulation—but 

Defendants still do not identify what “incompatibility between regulatory requirements and what 

is stated in the STCs” is standing in the way of approval. ECF No. 73 at 4 (quoting January Letter, 

ECF No. 67-1 at 6). 
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In short, Defendants had the opportunity to explain why Texas’s interpretation of the STCs, 

the regulations, and the law was wrong. They have refused to do so. 

B. The Defendants do not engage with Texas’s argument that it has stated a claim 
for equitable estoppel. 

Texas explained why an injunction that results in the payment of money is not the same as an 

award of money damages. ECF No. 70 at 14–15. Defendants’ counter is to flatly state that it is 

“irrelevant” that “money damages . . . are not implicated here[.]” ECF No. 73 at 4–5. But as with 

their arguments regarding Texas’s failure-to-act claim, Defendants do not explain themselves; they 

merely assert themselves. 

Similarly, Defendants do not explain why Texas was wrong to contend in its opposition that it 

had properly alleged every element of estoppel. For one, they ignore that Texas explained how it 

did not possess the same information as CMS. ECF No. 70 at 11. Nor do Defendants explain why 

Texas was wrong to rely on a representation of the Administrator of CMS that Texas had satisfied 

the requirements to earn the notice-and-comment exemption—why Texas was wrong, that is, to 

rely on the representation of the person whose job it is to bind CMS to legally actionable 

representations. Id. at 12–13. Defendants are simply wrong that the person who made the 

representation is irrelevant, ECF No. 73 at 6–7; the representation here was made by the 

Administrator of CMS who was speaking on a matter—satisfaction of agency regulations—that 

was within her discretion to decide. Indeed, even Defendants concede that “courts have expressed 

concern about the possibility of ordinary employees binding agencies in contravention of the law,” 

not with the head of an agency doing so. ECF No. 73 at 6–7 (emphasis added). As Texas has 

already explained, it is the job of an agency head to make statements that bind the agency. ECF 

No. 70 at 13. And the Supreme Court has spoken directly to what must happen when the head of 

an agency determines that she has made a legally erroneous decision on which people have relied, 
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and simply reversing course and disrupting financial and social reliance on that decision is not it. 

See Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1912–15 (2020).  

Finally, Texas explained why Defendants are not entitled to sovereign immunity on the 

estoppel claim in its opposition, and Defendants’ assertion to the contrary is simply false. ECF No. 

70 at 15–16. 

C. Texas has alleged a Spending Clause claim. 

With the Spending Clause claim as with the other claims, CMS again attempts to sidestep 

Texas’s arguments. Congress cannot delegate power it does not have, and CMS cannot exercise 

power not delegated to it. In a case regarding the breadth of CMS’s power, the source and scope 

of that power are not, as Defendants contend, “not responsive.” ECF No. 73 at 8. Rather, they are 

the first principles from which every other argument must flow. And Defendants inadvertently 

identify the exact problem with their Spending Clause argument while attempting to denigrate 

Texas’s. The States in National Federation of Independent Businesses v. Sebelius were threatened 

with the loss of all federal matching Medicaid funds if they chose not to expand Medicaid. 567 

U.S. 519, 580–585 (2012). CMS is threatening Texas with that same consequence unless it 

kowtows to CMS now; that is, the “‘inducement’ [CMS] has chosen is much more than ‘relatively 

mild encouragement’—it is a gun to the head.” Id. at 581 (quoting for comparison South Dakota 

v. Dole, 483 U.S. 203, 211 (1987)). As Texas explained in its opposition, it cannot continue to 

collect federal Medicaid monies by simply operating under the non-Demonstration Project rules. 

ECF No. 70 at 18–19. More than a decade of deliberate and approved deviation, with over 90% of 

Texas Medicaid coming under the Demonstration Project in FY2020, has rendered it impossible 

for Texas to operate its Medicaid program under those default rules. Id. Defendants do not address 

this point at all in their reply except to repeat their insistence that Texas’s receipt of funds is under 
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no threat because Texas could choose to operate under a set of rules that is impossible to satisfy. 

ECF No. 73 at 9. 

CONCLUSION AND PRAYER 

Texas respectfully requests that the Court deny the Defendants’ partial motion for judgment 

on the pleadings. 
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