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INTRODUCTION 
If CMS had abided by the Court’s preliminary injunction—and worked collaboratively and 

in good faith toward approval of Texas’s state directed-payment programs (“SDPs”) and its 

submissions required to implement the Public Health Providers Charity Care Pool (“PHP-CCP”)—

those programs would have been approved and active by now. Instead—over two months after the 

preliminary injunction, almost two months after the SDPs were scheduled to come online, and 

almost one month after the PHP-CCP should have been up and running—none of the programs 

are operational. As a direct result of CMS’s failure to respect the preliminary injunction, as detailed 

in this Motion, Medicaid providers are unable to access over $7 billion in critical funding needed 

to provide health care to the most vulnerable Texans, and Texas is at risk of losing approximately 

$6.5 billion due to the impact on the State’s budget-neutrality expenditures. 

Despite the preliminary injunction in this case, CMS has persisted in dragging its feet in 

implementing the January extension of Texas’s demonstration project. The terms of the January 

extension and the Court’s orders require CMS to work collaboratively with Texas toward approval 

of Texas’s SDPs and materials required to implement the PHP-CCP. But, instead of working 

collaboratively with Texas toward approval of Texas’s submissions, CMS has repeatedly and 

needlessly delayed the process and avoided making final decisions. 

Before CMS would engage in conversations regarding Texas’s SDP requests as required 

by the terms of the January extension, Texas had to obtain a court order. And even then, CMS 

resisted complying with its obligations. The Court ordered CMS to notify Texas of “specific 

further modifications required for approval” of Texas’s pending SDP requests, ECF 40 at 4, but 

instead CMS demanded that Texas abandon its new SDPs to obtain short-term relief or start the 

approval process anew, see ECF 42-1 at 4 (Appendix). Texas has been negotiating with CMS in 

good faith, doing all it can to obtain approval of the SDPs by promptly responding to CMS’s 
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requests and modifying its submissions as required, but CMS has resisted working collaboratively 

with Texas toward approval of the five SDP proposals on their individual merits. Instead, CMS 

has raised pretextual arguments, made demands beyond the scope of its authority, and generally 

failed to provide Texas with the sort of actionable information necessary to arrive at SDPs that are 

consistent with the terms of the January extension that CMS will approve. 

CMS’s obstruction and delay has extended to its review of materials necessary to 

implement the PHP-CCP. The January extension approved the PHP-CCP to begin on October 1, 

2021, but CMS has not worked collaboratively with Texas to approve the necessary payment 

protocol and application tool. CMS waited six months to provide any feedback on Texas’s request 

for approval of the program’s payment protocol. And that one-page response demonstrates that 

CMS gave Texas’s submission little, if any, consideration, provides no specifics regarding what 

CMS requires for its approval, and indicates CMS’s desire to renegotiate the terms of the January 

extension. So long as CMS continues to unnecessarily delay approval of Texas’s PHP-CCP 

submissions, providers cannot be certain that they will be reimbursed for expenses incurred and, 

thus, they may not provide services under the program. 

The tactics CMS has and continues to employ violate the Court’s orders and the terms of 

the January extension and are causing further irreparable harm to Medicaid providers that 

desperately need the funds being withheld on account of CMS’s behavior. Without further court 

intervention to ensure that CMS complies with the preliminary injunction and terms of the January 

extension, the harm that necessitated the preliminary injunction will continue to grow, and the 

ability for Texas to recover from that harm when it ultimately prevails will become even more 

difficult. Accordingly, Texas moves the Court to exercise its broad discretion to enforce the 

preliminary injunction and respectfully requests that the Court hold an oral hearing on this motion. 
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FACTUAL BACKGROUND 
Because the Court is familiar with this case, this section focuses on events having taken 

place since the Court’s August 12, 2021 Order to Clarify Sanctions Standards (ECF 40) and August 

20, 2021 Opinion and Order granting Plaintiffs’ motion for preliminary injunction (ECF 47). 

State Directed-Payment Program Negotiations 

The Court’s August 12 order was necessitated by CMS’s failure to conform its conduct 

with the special terms and conditions (“STCs”) of the January extension despite representing to 

the Court that it was acting as if the extension was in force while Plaintiffs’ administrative appeal 

was pending. See generally ECF 40. In that order, the Court held that: 

Paragraphs 30–34 operate as a cohesive whole to require a series of ongoing 
communications by CMS to ensure that the state receives a timely decision on its 
proposed directed-payment programs. Paragraph 30 requires CMS to work 
collaboratively with the state for programs proposed to begin on September 1, 2021, 
which describe the programs at issue. That same paragraph specifically requires 
CMS to adhere to the milestones outlined in the special terms and conditions that 
follow. 

Id. at 2 (citations omitted). The Court ordered Defendants to withdraw their representation or 

conform their conduct to the STCs of the January extension. Id. at 3–4. 

Defendants purported to exercise the second option by presenting Texas with the choice of 

two options—neither of which is consistent with the January extension. See ECF 42-1 at 4 

(Appendix). Under CMS’s Option 1, Texas could abandon the new SDPs under CMS review and 

thereby abandon the January extension, which calculated budget neutrality based on the 

availability of these funds. Id.; Grady Decl. ¶ 22. Under CMS’s Option 2, Texas could modify its 

submissions to address CMS’s general comments, “submit new proposals,” and thereby abandon 

the January extension by restarting the approval process. ECF 42-1 at 4 (Appendix). Regular 

correspondence and telephone conversations between CMS and HHSC regarding Texas’s SDPs 

began shortly after CMS presented these two options. Grady Decl. ¶¶ 19–21. 
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On August 20, 2021, the Court “enjoin[ed] defendants from implementing the rescission 

and withdrawal” attempted by CMS’s April 16 rescission letter. ECF 47 at 25. Since the 

preliminary injunction, CMS and HHSC have spoken every two business days, CMS has sent 

Texas four rounds of written questions (on August 20, September 10, September 24, and October 

18, 2021), and CMS and HHSC have exchanged approximately eighty pages of correspondence. 

Grady Decl. ¶ 44; Ex. B.1 Despite these calls and Texas’s comprehensive written responses to 

CMS’s questions regarding Texas’s SDP proposals, little progress has been made toward approval 

of the five SDPs contemplated by the January extension and its STCs. Grady Decl. ¶ 44. 

The lack of meaningful progress is the direct result of CMS’s failure to work 

collaboratively and in good faith toward approval of Texas’s SDP proposals. CMS has raised 

pretextual arguments to justify its refusal to approve Texas’s SDPs on the ground that they are not 

compliant with CMS regulations. CMS has also demanded that Texas provide attestations without 

the requisite legal authority. And more generally, during the ongoing negotiations between CMS 

and HHSC, CMS has repeatedly and unjustifiably delayed and obstructed meaningful progress 

toward approval of Texas’s SDPs. 

REVIEW OF PHP-CCP SUBMISSIONS 

STC 39 of the January extension sets forth a process for CMS approval of HHSC 

submissions defining how the PHP-CCP—which was approved as part of the January extension 

and set to begin on October 1, 2021—will be implemented. ECF 29-1, Ex. C at 37–40. In 

compliance with STC 39, HHSC submitted documents to CMS for review on March 8 and on June 

30, 2021. ECF 29-1 ¶¶ 10–13. CMS provided feedback only after the preliminary injunction. 

 
1 Unless otherwise indicated, references to exhibits in this Motion are reference to exhibits 
attached to the Declaration of Victoria Grady submitted in conjunction with this Motion. 
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Grady Decl. ¶¶ 5–6; Ex. C. CMS’s feedback arrived in a one-page email sent on September 1, 

2021—almost six months after Texas submitted the protocol to CMS. Ex. C. In that email, CMS 

did not approve the PHP-CCP protocol; instead, CMS provided only general feedback. Id.; see 

Grady Decl. ¶¶ 6–10. Even though the PHP-CCP was approved to begin on October 1, 2021, in 

the January extension (ECF 1-2, Ex. B at 3–4 (January 15 Letter); ECF 29-1, Ex. C at 37 (STC 

39)), because of CMS’s excessive delay and failure to “work collaboratively” with Texas to 

achieve timely approval of the payment protocol as required by STC 39 (ECF 29-1, Ex. C at 38), 

Medicaid providers still do not know the requirements that they must satisfy in order to be 

reimbursed by CMS for providing services under the program. Grady Decl. ¶ 17. And even though 

CMS has finally provided some feedback, prompt approval of the payment protocol appears 

unlikely, as the feedback that CMS provided indicates that CMS wants to renegotiate the terms of 

the January extension. See id. ¶¶ 7–9. 

It is now November. The PHP-CCP and SDPs were scheduled to begin on October 1 and 

September 1, 2021, respectively (ECF 1-2, Ex. B at 3–4 (January 15 Letter); ECF 29-1, Ex. C at 

31–32, 37 (STCs)), but neither the PHP-CCP nor any of the five SDPs that were part of the January 

extension are fully up and running due to CMS’s ongoing refusal to comply with the Court’s orders 

and the terms of the January extension. The result is an urgent need for court intervention, because 

CMS’s noncompliance has caused further uncertainty for safety-net providers that rely on the 

supplemental payments and SDPs authorized by the January extension of Texas’s demonstration 

project. See Grady Decl. ¶¶ 15, 17, 53; see also White Decl., Exs. A–B. 

STANDARD 
“A party may be held in contempt if he violates a definite and specific court order requiring 

him to perform or refrain from performing a particular act or acts with knowledge of that order.” 

Whitfield v. Pennington, 832 F.2d 909, 913 (5th Cir. 1987) (citing SEC v. First Fin. Grp. of Tex., 
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Inc., 659 F.2d 660, 669 (5th Cir. 1981)). “A movant in a civil contempt proceeding bears the 

burden of establishing by clear and convincing evidence 1) that a court order was in effect, 2) that 

the order required certain conduct by the respondent, and 3) that the respondent failed to comply 

with the court’s order.” Martin v. Trinity Indus., Inc., 959 F.2d 45, 47 (5th Cir. 1992) (citing 

Petroleos Mexicanos v. Crawford Enters., Inc., 826 F.2d 392, 401 (5th Cir. 1987)). “Upon a 

finding of contempt, the district court has broad discretion in assessing sanctions to protect the 

sanctity of its decrees and the legal process.” Test Masters Educ. Servs., Inc. v. Singh, 428 F.3d 

559, 582 (5th Cir. 2005). 

ARGUMENT 
I. CMS must work collaboratively with Texas toward approval of Texas’s SDPs and 

PHP-CCP submissions to comply with the STCs of the demonstration project and this 
Court’s injunction. 
Defendants are subject to the preliminary injunction effective as of August 20, 2021, which 

remains in effect while this case is pending. ECF 47 at 25–26. That injunction prohibits them from 

“implementing the rescission and withdrawal stated in [the April 16, 2021] letter.” Id. at 25. “With 

that injunction . . . , Texas’s demonstration project . . . currently remains in effect as it existed on 

April 15, 2021.” Id. With the demonstration project in effect, CMS is obligated to comply with its 

STCs, which became effective on January 15, 2021. ECF 29-1, Ex. C. 

The preliminary injunction states that Defendants may be subject to contempt sanctions 

upon a showing that their failure to comply with the demonstration project’s STCs “has a nexus to 

the April 16, 2021 rescission.” ECF 47 at 25. “Agency foot-dragging in implementing the terms 

of the demonstration project may be inferred to stem from failure to respect the injunction based 

on the timing of any such noncompliance—whether it occurred or intensified after the rescission 

or this injunction—and any other relevant evidence.” Id. 
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A. STCs 29–36 require CMS to work collaboratively with Texas toward approval 
of the five SDPs. 

The STCs require CMS to work collaboratively with Texas toward approval of five SDPs 

that comply with 42 C.F.R. § 438.6(c). ECF 1-2, Ex. B at 5 (January 15 Letter); ECF 29-1, Ex. C 

at 31–34 (STCs 29–36). The demonstration project contemplates five SDPs—CHIRP, TIPPS, 

RAPPS, DPP for BHS, and QIPP. ECF 29-1, Ex. C at 31–32 (STC 29). STC 30 states that “the 

state and CMS will work collaboratively towards consideration of approval of state requests and 

will adhere to the milestones outlined in the subsequent STCs.” Id. at 32. As the Court previously 

found, STCs 30–34 “operate as a cohesive whole to require a series of ongoing communications 

by CMS to ensure that the state receives a timely decision on its proposed directed-payment 

programs.” ECF 40 at 2; see ECF 29-1, Ex. C at 32–33 (STCs 30–34). 

B. STC 39 requires CMS to work collaboratively with Texas to approve the 
payment protocol for the PHP-CCP within ninety days. 

As part of the January extension, CMS approved “new authority for the state to receive 

[federal financial participation] for payments made through the Public Health Providers Charity 

Care Pool (PHP-CCP) starting October 1, 2021.” ECF 1-2, Ex. B at 3–4 (January 15 Letter). “The 

methodology used by the state to determine PHP-CCP payments” is specified in Attachment T to 

the STCs. Id. at 4. STC 39 provides that “payments from the PHP-CCP may be used to defray the 

actual uncompensated cost of eligible or uninsured individuals incurred by qualified providers” 

starting on October 1, 2021. ECF 29-1, Ex. C at 37. STC 39 provides that Attachment T—the 

“PHP-CCP Payment Protocol, also known as the funding and reimbursement protocol”—which 

“establishes rules and guidelines for the State to claim [federal financial participation] for 

PHP-CCP Payments . . . will be approved subsequent to [the] extension reward [sic].” Id. at 38. 

STC 39 sets forth an approval process by which “CMS and Texas will work collaboratively with 
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the expectation of CMS approval of the protocol within 90 calendar days after it receives the 

Attachment T.” Id. 

II. CMS’s reasons for not approving Texas’s SDPs are pretextual. 

CMS has not respected the Courts’ orders and acted in good faith to satisfy its obligations 

under STCs 29–36 of the January extension. Instead, after the preliminary injunction, CMS has 

repeatedly obstructed and delayed the SDP review process and thereby unjustifiably impeded 

achievement of the ultimate goal of these STCs—approval of Texas’s SDPs. As a result of CMS’s 

actions, the harm to Texas, its Medicaid providers, and its Medicaid beneficiaries has increased. 

CMS’s reliance on pretextual arguments as the basis for its refusal to approve Texas’s SDPs 

unquestionably demonstrates CMS’s failure to respect the preliminary injunction. CMS is required 

to “offer genuine justifications for important decisions . . . that can be scrutinized by the courts 

and the interested public,” but its pretextual arguments threaten to “defeat the purpose of that 

enterprise.” See Dept’ of Com. v. New York, 139 S. Ct. 2551, 2575–76 (2019). Texas moves the 

Court to order CMS to take specific actions, as indicated below, to ensure CMS meets its obligation 

to work collaboratively with Texas toward approval of Texas’s five SDPs under the January 

extension, which were supposed to begin on September 1, 2021. 

A. CMS is withholding approval of Texas’s SDPs based on a pretextual claim that 
Texas’s managed care organization capitation rates are not actuarially sound. 

A blatant example of CMS relying on pretextual arguments to justify its refusal to approve 

Texas’s SDPs is its assertion that the SDPs cannot be approved because they “would result in 

managed care capitation rates not being actuarially sound in accordance with section 

1903(m)(2)(A)(iii) of the Act.” ECF 42-1 at 2; see also Ex. A at 2 (August 20 CMS Comments) 

(“CMS is concerned that the resulting capitation rates are not actuarially sound.”). Texas directly 

questioned CMS about the basis for this claim, and CMS admitted that its Office of the Actuary 
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had not performed an actuarial analysis. Grady Decl. ¶ 29. An actuarial analysis is performed to 

determine if an SDP capitation rate—i.e., the fixed amount of money that is paid to Medicaid 

providers each month for the delivery of health care services under the program—was developed 

using actuarially sound practices and principles and results in reasonable and appropriate payments 

to managed care organizations under the requirements of the SDP. Id. ¶ 28. The analysis is 

performed by a qualified actuary, who applies sound actuarial practices and principles in reviewing 

the SDP capitation rate in order to render an opinion on its soundness. Id. CMS’s admission that 

it did not perform this analysis is an admission that its refusal to approve Texas’s SDPs on this 

basis was pretextual. Texas moves the Court to order CMS to cease relying on this pretextual 

argument as a basis for not approving Texas’s SDP requests. 

The reason for CMS’s pretextual claim is obvious: the Social Security Act requires 

payments to managed care organizations to be “made on an actuarily sound basis.” 42 U.S.C. 

§ 1396b(m)(2)(A)(iii). By claiming (without evidence) that Texas’s capitation rates are not 

actuarially sound, CMS can assert that it is prohibited by statute from approving them. ECF 42-1 

at 1 (“At this time, CMS cannot approve Texas’s proposed SDPs in their current form because we 

are unable to establish that the proposed payments meet all applicable federal statutory and 

regulatory requirements under the Social Security Act . . . and implementing regulations.”); Ex. A 

at 1 (August 20 CMS Comments) (“As described below, the state could modify all five (5) state 

directed payment preprints currently under CMS review for SFY 2022 to be consistent with 

statutory and regulatory requirements.”). This pretext, however, demonstrates that CMS is not 

following the Court’s orders to “work collaboratively” with Texas toward approval of Texas’s 

SDPs. See ECF 29-1, Ex. C at 32 (STC 30) (“[T]he state and CMS will work collaboratively 

towards consideration of approval of state requests . . . .”); ECF 47 at 4, 22, 25–26 (finding that 
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the STCs require CMS to work collaboratively with Texas and explaining that “foot-dragging in 

implementing the terms of the demonstration project” may result in contempt sanctions). Quite the 

opposite—this is but one example of CMS’s repeated efforts to drag out the approval process, 

hoping that, if it just threatens Texas’s Medicaid funding long enough, Texas will acquiesce to 

CMS’s demand that Texas effectively abandon the January extension by accepting CMS’s Option 

1, which requires Texas to abandon further negotiations to achieve approval of its pending SDPs. 

Texas moves the Court to order CMS to refrain from refusing to approve Texas’s SDP requests 

when the basis for doing so is not supported by a statute or regulation. Texas also moves the Court 

to order CMS to explain its basis for asserting that Texas’s SDP requests violate the particular 

statute or regulation. 

B. CMS has not explained how the total amount of funding under Texas’s SDPs 
violates a statute or regulation. 

CMS has suggested that its real concern is the amount of funding provided under Texas’s 

SDPs, but that concern cannot support its decision to reject the SDPs, because that was not what 

CMS said in its comments. Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 

1891, 1907 (2020) (citing Michigan v. EPA, 576 U.S. 743, 758 (2015)); SEC v. Chenery Corp., 

318 U.S. 80, 87 (1943). CMS has never explained how the amount of funding for Texas SDPs, 

whether for an individual program or in aggregate for all five SDPs, runs afoul of 42 C.F.R. 

§ 438.6(c), which governs CMS’s review of Texas’s SDPs. See Grady Decl. ¶¶ 21, 28–29. For the 

reasons provided below, Texas moves the Court to order CMS not to reject Texas’s SDP requests 

based on their size or, at a minimum, order CMS to promptly explain what statute or regulation 

will be violated, how CMS has made that determination, and what size would be approvable. 

While CMS has complained about the amount of funding for Texas’s SDPs, it has not 

clearly indicated whether it is concerned about the total amount of funding for all of Texas’s SDPs, 
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as a whole, or if it is concerned with the amount of funding for a particular SDP proposal. See id. 

Regardless of whether CMS is purportedly concerned with the funding for one SDP, or the total 

funding for all five SDPs, any such concern is misplaced and not a valid basis for asserting that 

Texas’s SDPs cannot be approved. 

First, the size of Texas’s SDPs is fully contemplated in the January extension. Id. ¶ 22. 

During negotiation of the STCs, HHSC provided CMS with details of the individual SDPs, 

including the program funding amounts and the estimated impact to Texas’s budget-neutrality 

calculations for the duration of the extension. ECF 29-1 ¶ 15; id., Exs. G–H. The funding amounts 

for each of the five SDPs are also reflected in the budget neutrality workbook that is part of the 

January extension. Grady Decl. ¶ 22; A.R. 6224. Attachment U to the January extension’s STCs 

includes Texas’s estimated without waiver per member per month expenditures, and these amounts 

are based on the calculations in the budget neutrality workbook, which include the funding 

amounts for the five SDPs. Grady Decl. ¶ 22; ECF 29-1, Ex. C at 59; Ex. D (Attachment U). And 

STC 62 provides that Texas and CMS agreed that “the budget neutrality will be adjusted so that 

budget neutrality accounts for annualized amounts of CMS-approved state directed payments . . . 

expenditures made in DY11,” which would begin October 1, 2021. ECF 29-1, Ex. C at 58.  

Second, although the amount of SDP funding may be significant, that should not surprise 

CMS. The amount of SDP funding depends on both the capitation rate and the Medicaid caseload 

in Texas. Grady Decl. ¶ 42. Texas, a large state with a large Medicaid population prior to the 

COVID-19 pandemic, has experienced almost thirty-percent growth in Medicaid enrollment as a 

result of the COVID-19 pandemic and federal requirements that prohibit Texas from disenrolling 

individuals from Medicaid during the on-going public health emergency. Id.; see Families First 
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Coronavirus Response Act, Pub. L. No. 116-127, § 6008(b)(3) (2020); American Rescue Plan Act 

of 2021, Pub. L. No. 117-2, § 9814 (2021) (adding 42 U.S.C. § 1396d(ii)(1)). 

Third, there is nothing unique about the methodology that Texas is using to set its capitation 

rates. Using CHIRP as an example, because CMS has focused on that program as negotiations 

have proceeded, the proposed capitation rate is consistent with the rate proposed by another State 

that CMS has approved. Grady Decl. ¶ 37. The proposed capitation rate for CHIRP is based on 

average commercial rates, which CMS has confirmed is an acceptable comparator. Id. Texas has 

proposed to cap payments under CHIRP at 90% of the aggregate percentage of average commercial 

rates that a hospital class can receive as a compromise, in order to reduce by $300 million the 

amount of funding provided under CHIRP and, hopefully, alleviate CMS’s purported concern. Id.; 

Ex. B at 16. Kentucky recently proposed a similar rate, and CMS approved Kentucky’s SDP 

proposal. Grady Decl. ¶ 37; see Ex. E at 4 (“Final reimbursement is intended to result in spending 

of approximately 90% of the gap between existing MCO rates and average commercial rates 

. . . .”); Ex. F (CMS approval letter). 

Even if the size of Texas’s SDPs were not contemplated by the January extension and 

reasonable for the reasons provided above, it would be improper for CMS not to consider Texas’s 

SDP proposals on their individual merits. Each of Texas’s five SDPs was submitted as a separate 

proposal to be reviewed for compliance with 42 C.F.R. § 438.6(c). Grady Decl. ¶ 18. The STCs of 

the January extension set forth a process for review and approval of individual requests for SDPs, 

not the package of requests as a whole. See ECF 29-1, Ex. C at 32–33 (STCs 30–33). Texas’s 

individual SDP proposals vary in size, yet CMS has not distinguished amongst them. Grady Decl. 

¶ 29. Accordingly, to the extent the Court permits CMS to continue to rely on the size of Texas’s 

SDP requests as a valid reason for not approving Texas’s SDP requests, Texas moves the Court to 
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order CMS to review each of Texas’s five SDP requests individually and explain why a request is 

not approvable based on statute or regulation accordingly. 

C. CMS’s offer to approve some SDPs under Option 1 underscores the pretextual 
nature of CMS’s grounds for refusing to approve all SDPs under Option 2. 

The general structure of CMS’s offer of two options to Texas underscores the pretextual 

nature of its actions. Beyond its pretextual actuarial-soundness complaint, CMS has asserted that 

each of Texas’s five SDPs requires a multitude of modifications “to be consistent with statutory 

and regulatory requirements.” See generally Ex. A (Aug. 20 CMS Comments). However, at the 

same time, CMS has not raised those same issues as a barrier to approval of QIPP and a revised 

version of CHIRP if Texas otherwise abandons the five SDP proposals under the January 

extension. CMS’s inconsistent positions reveal another pretextual argument causing unnecessary 

delay, because if a program can be approved by CMS without addressing these purported issues, 

then those issues cannot be a statutory or regulatory barrier to the approval of the SDPs that form 

part of the January extension. Texas moves the Court to order CMS to cease from relying on the 

grounds addressed in this section as a basis for refusing to approve Texas’s SDP requests. 

After the Court’s August 12 order, in a letter sent to Texas the next day, CMS presented 

Texas with two “modification options” for how CMS would proceed with negotiations, ECF 42-1 

at 2, even though the Court’s order required Defendants “to either: (1) withdraw or modify their 

representation that CMS is treating the Demonstration Project as in effect . . . , or (2) conform their 

conduct with the Demonstration Project’s special terms and conditions” as interpreted by the 

Court, ECF 40 at 3. CMS apparently believed that its proposal satisfied the option to conform its 

conduct by “notifying the state why CMS does not anticipate approving the [directed-payment] 

programs and notifying the state of specific further modifications required for approval” pursuant 

to the Court’s order. Id. at 3–4. 
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CMS’s Option 1 was not responsive to the Court’s order. Instead of notifying Texas “of 

specific further modifications required for approval” of Texas’s five SDPs submitted for CMS’s 

review and approval, id. at 4, CMS asked Texas to abandon all of the new programs contemplated 

by the January extension. CMS asked Texas to withdraw its preprints for TIPPS, RAPPS, and DPP 

for BHS and revise its preprint for CHIRP “to reflect only the [UHRIP] payment amounts that 

were approved in UHRIP for SFY 2021.” ECF 42-1 at 4 (Appendix). CMS offered to approve 

QIPP (which is not a new program) “for SFY 2022 as currently submitted and consistent with the 

payment amounts approved in QIPP for SFY 2021.” Id. Only Option 2 purported to identify issues 

that needed to be resolved for CMS to approve Texas’s five SDPs, but CMS failed to notify Texas 

of “specific further modifications required for approval.” Id. In fact, under Option 2, CMS asked 

Texas to “submit new proposals,” which would require the approval process to begin again at 

square one. Id. 

While continuing to ask Texas to pursue Option 1, and abandon the new SDPs, on August 

20, 2021, CMS finally provided “more detailed information under Option 2.” Ex. A at 1 (Aug. 20 

CMS Comments). For approval of QIPP under Option 2, CMS directed Texas to: (1) “[r]emove 

the 18% reconciliation threshold on component 1,” (2) “base payments only on current utilization 

or performance measured during the contract rating period,” (3) “[r]equire that any payments based 

on performance are made only for facilities that achieve year over year improvement,” and (4) 

“[r]efine the evaluation plan.” Id. Under Option 2, CMS demanded virtually identical 

modifications for TIPPS, RAPPS, and DPP for BHS. Id. at 2–3. Under Option 1, in its offer to 

approve QIPP, CMS did not ask Texas to address any of these issues. ECF 42-1 at 4 (Appendix). 

For approval of CHIRP under Option 2, in addition to the pretextual actuarial-soundness 

issue addressed above, CMS directed Texas to: (1) “provide a complete reimbursement analysis 
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with a comparison to the average commercial rate for hospitals that only participate in the UHRIP 

component of the state directed payment” and (2) “[r]efine the evaluation plan . . . to ensure that 

the effect of CHIRP state directed payment, absent other programmatic changes or other state 

directed payments, can be appropriately evaluated by the state, including a sound attribution 

methodology.” Ex. A at 2. Under Option 1, CMS did not ask Texas to address any of these issues. 

ECF 42-1 at 4 (Appendix). 

In addition to the SDP-specific modifications that CMS demanded for approval under 

Option 2, CMS also asked Texas to address purported issues with statutory and regulatory 

compliance based on the source of Texas’s non-federal share. Ex. A at 3–4 (Aug. 20 CMS 

Comments). But CMS did not identify these as issues preventing approval of CHIRP as revised 

under Option 1. ECF 42-1 at 4 (Appendix). 

If statutory or regulatory obstacles prevented CMS from approving QIPP or CHIRP, then 

the issues would need to be resolved under Option 1 or Option 2. CMS’s offer to approve QIPP in 

its current form and CHIRP as revised if Texas abandons its other SDPs, reveals that the cited 

issues are not actually statutory or regulatory obstacles to CMS approval of QIPP, CHIRP, or 

Texas’s three other SDP proposals. Instead, they are additional pretextual issues raised for the 

purpose of delay, contrary to the terms of the January extension and the preliminary injunction. 

Accordingly, Texas moves the Court to order CMS to cease relying on these purported issues as a 

basis for refusing to approve Texas’s SDP requests. 

D. CMS has also asserted that the Social Security Act and CMS regulations 
require attestations that Texas has not provided, but CMS’s demand exceeds 
the scope of its authority. 

CMS’s refusal to approve Texas’s SDPs because Texas has not provided CMS with 

attestations that CMS cannot legally require Texas to provide is another example of CMS’s 

reliance on pretext. Texas moves the Court to find that CMS’s request for these attestations is 
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beyond its authority, and order CMS to cease from refusing to approve Texas’s SDP request 

because it has not provided these attestations. 

CMS has demanded attestations relating to the sources of Texas’s non-federal share of 

Medicaid funding. To receive federal funding, States must ensure that they can fund the remaining 

amount of Medicaid expenditures. Grady Decl. ¶ 23. States may fund this non-federal share using 

either state or local government funds. Id. Since 2013, Texas has authorized the use of Local 

Provider Participation Funds (“LPPFs”), which are accounts into which certain authorized local 

governments may deposit mandatory payments from hospitals to use as intergovernmental 

transfers to HHSC. Id. ¶ 31. HHSC can use the money transferred from the LPPF as the non-

federal share of Medicaid funding. Id. CMS has authorized the use of LPPFs as Texas’s non-

federal share matching funds since they were first authorized in 2013. Id. For example, these LPPF-

derived funds have been used previously for UHRIP and DSRIP.2 Id. 

When a State’s non-federal share is funded by provider taxes, the Social Security Act and 

CMS regulations prohibit holding providers harmless from the burden of the tax. See 42 U.S.C. 

§ 1396b(w)(1)(A)(iii), (w)(4); 42 C.F.R. § 433.68(a), (b), (f). In its August 13 letter, CMS stated 

that Texas needed to “affirm and document compliance” with these hold-harmless provisions to 

address CMS’s concerns. ECF 42-1 at 4 (Appendix). On August 20, 2021, CMS asked Texas to 

attest that: 

a. No localities impose a tax where all hospitals paying the tax receive their total 
tax cost back in the form of Medicaid payments funded by the tax (including 
localities that impose a tax on a single hospital). 

 
2 As discussed above, under CMS’s Option 1, CMS offered to approve CHIRP as modified “to 
reflect only the [UHRIP] payment amounts that were approved in SFY 2021” without 
demanding that Texas provide these attestations. ECF 42-1 at 4 (Appendix). CMS has also 
offered to extend DSRIP for one year without requiring these attestations. Id. at 2–3. As 
explained above, this shows that CMS’s assertion that these attestations are required by statute or 
regulation is mere pretext. 
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b. No localities impose a tax on hospitals that are not located within the boundaries 
of their jurisdiction. 
c. That the state will actively oversee how the locality taxes and LPPF arrangements 
meet federal requirements on an ongoing basis. 

Ex. A at 3 (Aug. 20 CMS Comments). CMS also asked for “[w]ritten attestations from all 

participating hospitals that they do not participate in arrangements, through written agreements or 

otherwise, which involve participating hospitals transferring, redirecting, redistributing (including 

through pooling arrangements) Medicaid payments to other Medicaid providers, directly or 

indirectly.” Id. at 4. 

Texas provided its attestation, with the caveat that “HHSC does not have regulatory 

authority nor oversees the operation of any LPPF.” Ex. B at 68 (Aug. 25 HHSC Responses). As 

for CMS’s request for attestations from all participating hospitals, Texas explained that “the state 

has implemented an LPPF monitoring requirement to ensure that units of local government with 

authority to operate an LPPF do not have any statutes, regulations, or policies that could constitute 

such a guarantee.” Id. at 68–69. But Texas also explained that “the law CMS purports to be 

enforcing refers to arrangements in which the State or other unit of government imposing the tax 

provides for any payment that guarantees to hold taxpayers harmless,” but it does not “give CMS 

the authority to regulate (or require States to regulate) transactions between private providers in 

which the State is not involved.” Id. at 69. 

1. CMS lacks authority to demand attestations from Texas regarding 
transactions between private providers. 

As Texas told CMS, the Social Security Act’s definition of a hold-harmless provision does 

not encompass transactions between private providers not involving the State or local government. 

Instead, the definition is based solely on actions of “[t]he State or other unit of government 

imposing the tax” and the form of payment made by the State to the taxpayer. See 42 U.S.C. 

§ 1396b(w)(4). The implementing regulation, 42 C.F.R. § 433.68(f)(3), is the same—referencing 
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“[t]he State (or other unit of government) imposing the tax” and the form of payment from the 

State to the taxpayer. As CMS itself explained in adopting the regulation: 

A direct guarantee will be found when a State payment is made available to a 
taxpayer or a party related to the taxpayer with the reasonable expectation that the 
payment would result in the taxpayer being held harmless for any part of the tax 
(through direct or indirect payments). A direct guarantee does not need to be an 
explicit promise or assurance of payment. Instead, the element necessary to 
constitute a direct guarantee is the provision for payment by State statute, 
regulation, or policy. 

Medicaid Program; Health Care-Related Taxes, 73 Fed. Reg. 9685, 9694 (Feb. 22, 2008) (to be 

codified at 42 C.F.R. pt. 433) (emphasis added). 

In 2019, CMS published a proposed rule intended to reach agreements by taxpayers “to 

redistribute . . . Medicaid payments to ensure that taxpayers, when accounting for both the original 

Medicaid payment (from the state, unit of local government, or MCO) and any redistribution 

payment from another taxpayer or taxpayers, receive all or any portion of their tax amount back.” 

Medicaid Program; Medicaid Fiscal Accountability Regulation, 84 Fed. Reg. 63722, 63734 (Nov. 

18, 2019) (to be codified at 42 C.F.R. pts. 430, 433, 447, 455, and 457). The proposed rule would 

have added “a net effect standard to § 433.68(f)(3)” to try to reach the agreements between 

taxpayers not involving the State. See id. at 63736. The proposed rule, however, never became 

final. CMS withdrew it in January 2021. Medicaid Program; Medicaid Fiscal Accountability 

Regulation, 86 Fed. Reg. 5105, 5105 (Jan. 19, 2021). 

Thus, the 2008 rule remains in effect, and CMS lacks authority to demand attestations from 

all participating hospitals. This is what Texas told CMS when it provided its own attestation. Ex. 

B at 69 (Aug. 25 HHSC Responses). Texas moves the Court to find that CMS lacks the authority 

to demand this attestation under the 2008 rule and, for this reason, order CMS to cease from 

refusing to approve Texas’s SDP requests because it has not provided the attestation. 

Case 6:21-cv-00191-JCB   Document 75   Filed 11/02/21   Page 23 of 36 PageID #:  12981



19 

2. CMS’s attempt to require this attestation is an attempt to renegotiate the 
terms of the January extension. 

During negotiation of the terms of the January extension, Texas maintained the same 

position regarding CMS’s lack of authority under the Social Security Act and CMS regulations to 

demand the attestations that CMS is now requiring before it will approve Texas’s SDPs, and the 

end result of those negotiations were STCs that omitted any such requirement. Grady Dec. ¶ 36. 

CMS proposed STCs that would have required Texas to submit a report that would include: “Any 

agreement, written or otherwise, regarding any arrangement between or among the provider(s) 

subject to the tax, any group or entity related to the provider(s) subject to the tax, the county or 

other unit of government imposing the tax, and the state, for each locality tax,” but Texas (a) 

explained to CMS that it is “unable to compel” the requested information from third parties, (b) 

explained that “CMS’s authority extends only as far as an arrangement that involves ‘the State or 

other unit of government imposing the tax,’” and (c) modified the STC accordingly. E.g., A.R. 

5543; A.R. 5549. CMS’s insistence on applying this requirement after it was addressed during 

negotiations and omitted from the STCs of the January extension (see generally ECF 29-1, Ex. C), 

is an improper attempt to renegotiate the terms of the January extension and expand CMS’s 

authority beyond what the law permits when the preliminary injunction requires CMS to treat 

Texas’s demonstration project as “in effect as it existed on April 15, 2021.” ECF 47 at 25–26. 

Texas moves the Court to find that the attestation requested by CMS is not within the terms of the 

January extension and, for that reason as well, order CMS to cease from refusing to approve 

Texas’s SDP requests because it has not provided the attestation. 

* * * 

CMS’s attestation demand is unsupported by law, an improper attempt to renegotiate the 

terms of the January extension, and, as far as Texas is aware, an unprecedented request not required 
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of any other State for CMS approval of an SDP proposal. See Grady Decl. ¶¶ 50–51. This is yet 

another example of CMS’s reliance on pretext to delay approval of Texas’s SDPs following the 

preliminary injunction. Texas moves the Court to order CMS to stop citing Texas’s failure to 

provide this attestation as a basis for not approving Texas’s SDPs. 

III. The above examples are part of a larger pattern of CMS delay and obstruction. 

At no time following the April 16 rescission letter has CMS made a good faith effort to 

work collaboratively with HHSC toward approval of Texas’s SDPs, whether required to do so 

because of the State’s administrative appeal or this Court’s orders. Instead, CMS has—and 

continues to—unnecessarily delay the process and avoid making a final decision on Texas’s 

pending SDPs. The three examples discussed above are glaring examples of CMS flaunting its 

obligations under the preliminary injunction and the STCs of the January extension, but CMS has 

engaged in other tactics that merit discussion. 

Before the Court entered its Order to Clarify Sanctions Standards, Defendants “represented 

to the court that they [were] ‘acting as if the January approval [of Texas’s Demonstration Project] 

is in force’ while [the State’s] administrative appeal [was] pending,” ECF 40 at 1, but they were 

not, as the State explained in prior briefing. It required a court order to get CMS to begin 

conforming its conduct with the STCs by providing HHSC with the notification required by STC 

33, and beginning the phone calls required by STC 34. Id. at 3–4. But when CMS provided that 

notice, it did not do as instructed—i.e., “notify[] the state of specific further modifications required 

for approval.” Id. at 4. Instead, CMS gave HHSC two inconsistent options: abandon the new SDPs 

(Option 1) or submit new proposals (Option 2). ECF 42–1 at 4 (Appendix). Since then, although 

HHSC notified CMS that it intended to continue to pursue approval of the new SDPs while 

accepting Option 1, see generally Ex. G (Sept. 7 Letter), CMS has refused to budge off its binary 

choice, which is inconsistent with the terms of the STCs, and it has never responded to Texas’s 

Case 6:21-cv-00191-JCB   Document 75   Filed 11/02/21   Page 25 of 36 PageID #:  12983



21 

proposal to accept the interim relief afforded under Option 1 while still pursuing approval of 

regulatory-compliant SDPs under Option 2. Grady Decl. ¶¶ 38, 46. Texas moves the Court to order 

CMS to formally respond to Texas’s notification letter and remind CMS of its obligation under 

the preliminary injunction to work collaboratively with Texas toward approval of the SDPs, not to 

pressure Texas to abandon them. 

After the Court’s orders (ECF 40, ECF 47), CMS has nominally participated in the 

discussions every two business days required by STC 34 (ECF 29-1, Ex. C at 33), but CMS has 

not participated as a willing participant interested in working collaboratively with Texas toward 

approval of its SDPs. See Grady Decl. ¶ 45. Almost exclusively, CMS has deferred to Texas to set 

the agenda for the calls, and then during the calls, CMS has frequently been unable to discuss 

Texas’s proposals because CMS is still evaluating information, or because the matter is “sitting” 

with CMS leadership. Id. ¶¶ 39, 45, 50. On these occasions, CMS has been unable or unwilling to 

indicate when it will be prepared to respond to information provided by Texas. Id. Often CMS has 

appeared unprepared for meaningful discussions, requiring Texas to provide an overview of 

information Texas presented in writing before the call. Id. ¶ 45. Because of CMS’s inability or 

unwillingness to prepare for and actively participate in these calls, many have lasted for mere 

minutes. Id. In order to ensure that CMS meets its obligation under STC 34 (ECF 29-1, Ex. C at 

33) to meet and discuss any modifications required to approve Texas’s SDPs (see ECF 40 at 2), 

Texas moves the Court to order CMS to review Texas’s submissions in advance and to be prepared 

to meaningfully discuss that information.  

When CMS provides written requests for modifications or information, it usually does so 

on Friday at the end of the day. Grady Decl. ¶ 44. Texas has worked diligently to promptly respond 

to CMS’s requests, but then CMS will take weeks to review Texas’s responses and provide 
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additional feedback. Id. ¶¶ 43–44. When CMS does provide comments to Texas’s submissions, it 

has often failed to specify whether its comments are driven by law or policy preferences, and CMS 

has ignored requests from Texas to provide this specificity. Id. ¶ 38. To ensure that progress toward 

approval of Texas’s SDPs can be achieved in a timely fashion, Texas moves the Court to order 

CMS to reply to information provided by Texas in a timely manner and, when it does so, to 

specifically identify the statute or regulation that CMS believes prevents approval, if any, and the 

basis for that position. 

CMS has also impeded progress toward approval of Texas’s SDPs by insisting that none 

of the programs can be approved until all purported issues with all five programs have been 

resolved. Id. And CMS has requested modifications to Texas’s submissions, waited for Texas to 

make those modifications, and then asked for additional information and indicated that Texas may 

need to make further modifications. Id. ¶ 47; Ex. B at 3–10, 25–33, 41–49, 51–59. Texas moves 

the Court to order CMS to review Texas’s SDP proposals individually and to not reopen issues by 

asking for more information or further modifications after Texas has addressed CMS’s concerns 

with a program’s statutory or regulatory compliance. 

Taken together, these actions and those discussed above demonstrate CMS’s refusal to 

comply with the preliminary injunction and STCs of the January extension. Without further Court 

intervention, CMS will continue to obstruct progress and create further delays. 

IV. CMS has violated the preliminary injunction by failing to work collaboratively with 
Texas on approval of the PHP-CCP’s payment protocol and application tools. 

CMS’s failure to abide by the terms of the January extension that govern implementation 

of the PHP-CCP also demonstrates CMS’s disregard for its obligations under the preliminary 

injunction. The January extension “provide[s] new authority for [Texas] to receive [federal 

financial participation] for payments made through the [PHP-CCP] starting October 1, 2021.” ECF 
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1-2, Ex. B at 3–4 (January 15 letter). STC 39 governs implementation of the PHP-CCP, and it 

specifies a process and timeline for CMS approval of the program’s payment protocol and 

application tools. ECF 29-1, Ex. C at 38. The PHP-CCP payment protocol and application tools 

must be approved according to the specified timeline to effectively implement the program. See 

Grady Decl. ¶¶ 5, 9, 15, 17. Both before and after the preliminary injunction, CMS has 

unreasonably delayed approval of Texas’s STC 39 submissions, and as a result, Medicaid 

providers have been unable to implement the program. Id. ¶¶ 9, 15, 17. 

A. The Initial Payment Protocol for October 1, 2021, to September 30, 2022 

STC 39 provides for CMS’s approval of an initial version of the PHP-CCP payment 

protocol (Attachment T): 

The PHP-CCP Payment Protocol, also known as the funding and reimbursement 
protocol, establishes the rules and guidelines for the State to claim FFP for PHP-
CCP Payments and will be appended to these STCs as Attachment T, which will be 
approved subsequent to this extension reward [sic]. 

ECF 29-1, Ex. C at 38 (emphasis added). This initial version of Attachment T would govern the 

first year of the program, from October 1, 2021, to September 30, 2022, and an addendum to the 

Attachment T that would be submitted and approved at a later date would govern the second year 

of the program. See id. 

Texas submitted the initial version of Attachment T on March 8, 2021, prior to the filing 

of this case. ECF 29-1 ¶ 11; id., Ex. D (receipt confirmation); Ex. H (Attachment T). STC 39 

specifies that CMS will “work collaboratively” with Texas “with the expectation of CMS approval 

of the protocol within 90 calendar days after it receives the Attachment T.” ECF 29-1, Ex. C at 38. 

These 90 days expired on June 6, 2021, but Texas did not receive any feedback from CMS until 

September 1, 2021, 177 days after its submission and only one month before the PHP-CCP was 

set to begin. Grady Decl. ¶¶ 5–6; Ex. C. CMS had nearly six months to review the payment 
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protocol, but it provided no useful comments in its belated response, which consisted solely of a 

one-page email containing no actionable feedback. See Grady Decl. ¶¶ 6–10; Ex. C. CMS’s 

extensive delay and failure to provide useful feedback are inconsistent with its obligation to work 

collaboratively with Texas toward timely approval of the submissions. As evidenced by the 

feedback in its one-page email, CMS did not review HHSC’s submission, did not review the STCs 

in the January extension, and now seeks to use the approval process to renegotiate the terms of the 

PHP-CCP. Grady Decl. ¶ 12. 

The feedback in CMS’s one-page email comprised three points, with the third having four 

subparts. Ex. C. CMS first asserted that it needed “additional information on the roles and 

relationships of the entities the state intends to make the pool available to, with respect to local 

governments.” Id. If CMS had reviewed the Attachment T that Texas submitted in March, it would 

have found this information in the first sentence on the first page: 

Publicly-owned and operated Community Mental Health Clinics (CMHCs), 
Community Centers, Local Mental Health Authorities (LMHAs) and Local 
Behavioral Health Authorities (LBHAs) providing behavioral health services under 
Chapter 533 or Chapter 534 of the Texas Health & Safety Code and publicly-owned 
and -operated Local Health Departments (LHDs) and public health districts (PHDs) 
that are established under the Texas Health and Safety Code, Title 2, Subtitle F, 
Chapter 121 are eligible to participate in the PHP-CCP. 

Ex. H at 1. 

Next, CMS stated that “501(c)(3) are not Governmental entities and [are] ineligible to 

participate in a Certified Public Expenditure Per Social Security Act 1903(w)(6).” Ex. C. This too 

shows that CMS did not review the Attachment T that Texas submitted in March. The January 

extension approval, its STCs, and the March Attachment T each state that only publicly owned 

and operated health providers (not 501(c)(3) entities) are eligible to participate. ECF 1-2, Ex. B at 

4 (January 15 letter); ECF 29-1, Ex. C at 37 (STC 39); Ex. H at 1 (Attachment T). 
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With its third and final comment, CMS once again demonstrated that it had not reviewed 

the Attachment T from March. CMS asserted that Texas’s “intended cost report structure is 

inadequate” and would require four “modifications to be approvable.” Ex. C. The first 

modification that CMS demanded was “[i]solation of costs and revenues associated with providing 

care to Medicaid and uninsured populations.” Id. But Texas’s March Attachment T already 

instructed providers to complete “Exhibit 1: General and Statistical Information,” which requests 

this information. Ex. I at 2-3 (HHSC response); see Ex. H at 6–8 (March Attachment T); see also 

Ex. J at 11–13 (June addendum). This is also reflected in the application tool that HHSC submitted 

in June, which specifically requests the information in rows 17–22 and 27–29 of Exhibit 1. Ex. I 

at 2. 

The next two modifications demanded by CMS in the third bullet would require Texas to 

modify the payment protocol based on a time study and step down time and effort to costs. Ex. C. 

Neither finds support in the terms of the January extension, and they would make implementation 

of the PHP-CCP in its first year effectively impossible. See Grady Decl. ¶ 9. CMS’s demand for a 

time study is particularly problematic and revealing of CMS’s disregard for its obligation to work 

collaboratively toward approval of Texas’s submissions. It would take nine months to one year to 

complete such a study, and any costs incurred by providers prior to its completion would not be 

reimbursable. Id. But CMS made its demand only one month before PHP-CCP was to begin. Id. 

Withholding approval of the payment protocol based on this new condition would effectively 

cancel the first year of the PHP-CCP. Id. 

The terms of the January extension authorize the PHP-CCP to begin on October 1, 2021. 

ECF 29-1, Ex. C at 37. But CMS’s delay has resulted in a funded program that Medicaid providers 

cannot implement. Without an approved payment protocol (Attachment T), Medicaid providers 
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lack certainty about the requirements for reimbursement by CMS. See Grady Decl. ¶¶ 9, 15, 17. 

Without certainty that they will be reimbursed by CMS in the future, those providers may not incur 

the costs to provide services now. Id. ¶ 17. 

In light of the requirement in STC 39 that CMS “work collaboratively” with Texas “with 

the expectation of CMS approval of the protocol within 90 calendar days after it receives the 

Attachment T”—and in light of the fact that Texas’s initial Attachment T has been pending with 

CMS for nearly six months—Texas moves the Court to order CMS to immediately coordinate with 

Texas on an accelerated review process for Texas’s initial Attachment T. Further, Texas moves 

the Court to order CMS to cease from seeking modifications beyond the agreed-upon terms for the 

PHP-CCP—such as its requests for Texas to perform a time study and step down time and effort 

to costs—as part of the review process. 

B. The PHP-CCP Application Tool and Addendum to Attachment T 

STC 39 also requires that HHSC “obtain CMS approval of the application tools used to 

collect the information needed to determine the eligibility of providers to participate in the 

PHP-CCP pool and their eligible uncompensated costs, as described in the protocol for 

[demonstration year] 11,”3 by June 30, 2021. ECF 29-1, Ex. C at 38. Developing this tool requires 

an approved protocol. Grady Decl. ¶ 5. CMS’s failure to work collaboratively with Texas on 

approval of the protocol submitted in March had a cascading impact on compliance with this 

deadline. Id. On June 30, 2021, HHSC submitted the application tool to CMS even though CMS 

had not responded to its March protocol submission. Id.; ECF 29-1 ¶ 13; id., Ex. E (June 30 email). 

CMS still has not approved the application tool, and without CMS’s approval of the tool, Texas 

 
3 Demonstration year 11 (or DY 11) runs from October 1, 2021, to September 30, 2022. ECF 29-
1, Ex. C at 37–38. 
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cannot make payments to providers. See ECF 29-1, Ex. C at 38 (requiring HHSC to “obtain CMS 

approval of the application tools used to collect the information needed to determine the eligibility 

of providers . . . and their eligible uncompensated costs); Grady Decl. ¶ 5. 

HHSC also submitted the addendum to Attachment T, which would govern demonstration 

year 12 (October 1, 2022, to September 30, 2023), to CMS on June 30, 2021, even though the 

protocol for demonstration year 11 still remained pending before CMS. Id.; ECF 29-1 ¶ 12; id., 

Ex. E (June 30 email); Ex. J (June Addendum). 

Both of these submissions occurred while CMS was under an obligation to treat the January 

extension as in effect.4 Though CMS previously argued that it need not act before 90 days have 

passed, ECF 37 at 6; ECF 37-1 ¶¶ 13–14, its actual obligation is to “work collaboratively” with 

Texas “with the expectation of CMS approval of the protocol within 90 calendar days” after 

receipt. ECF 29-1, Ex. C at 38. The 90 days for the materials submitted by HHSC on June 30, 

2021, expired on September 28, 2021. 

Again in light of the requirement in STC 39 that CMS “work collaboratively” with Texas 

“with the expectation of CMS approval of the protocol within 90 calendar days after it receives 

the Attachment T,” Texas moves the Court to order CMS to promptly identify any statutory or 

regulatory issues preventing approval of Texas’s application tool and addendum to Attachment T 

and coordinate with Texas on an accelerated review process for these two pending submissions. 

 
4 Defendants have represented to the Court that they were obligated to treat the January extension 
as effective, even without a preliminary injunction, while the DAB appeal was pending. ECF 40 
at 1. The DAB appeal was dismissed after the Court granted the preliminary injunction. ECF 65-
1. Thus, the January extension was effective from January 15, 2021, to April 16, 2021, and CMS 
has been required to treat it as in effect from May 14, 2021, until a final judgment is entered in this 
case. ECF 47 at 26. The time to appeal the Court’s preliminary injunction expired on October 19, 
2021. Fed. R. App. P. 4(a)(1)(B). 
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REQUESTED RELIEF 
Texas respectfully requests that the Court exercise its broad discretion to address CMS’s 

failure to comply with its obligations under the preliminary injunction and the terms of the January 

extension. Texas does not ask the Court to order CMS to approve its SDPs or PHP-CCP 

submissions, but Texas does request the Court to order CMS to cease certain practices that have 

impeded progress toward approval of regulatory-compliant SDPs and timely approval of the 

protocol and application tool required to implement the PHP-CCP. 

To that end, Plaintiffs move the Court to order the relief requested above in the body of 

this Motion and, to the extent not already requested: (a) order CMS to cease imposing requirements 

for approval of Texas’s submissions that are not based on the terms of the January extension, 

statute, or regulation; (b) order CMS to specifically identify the basis for its requests for 

modifications or information in an STC, statute, or regulation; (c) order CMS to cease from making 

requests for additional modifications or information regarding a matter after CMS has 

acknowledged that a submission complies with terms of the January extension and statutory and 

regulatory requirements; (d) order CMS to review Texas’s SDP requests on a program-by-program 

basis; (e) order CMS to refrain from withholding approval of Texas’s SDP requests on the basis 

that the program’s capitation rate is not actuarially sound without having completed an actuarial 

analysis; (f) order CMS to specifically identify the statute or regulation that requires Texas to 

modify the amount of funds available under an SDP and the amount of funds that would be 

permitted by that statute or regulation; and (g) find that CMS lacks the authority to require Texas 

to provide information about agreements between private businesses that are subject to a 

mandatory payment to an LPPF when neither Texas nor a unit of local government is party to that 

agreement. 
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CONCLUSION 
Plaintiffs respectfully request that the Court find that CMS has violated the preliminary 

injunction and order CMS to modify how it conducts its review obligations under the STCs of the 

January extension to ensure that CMS works collaboratively with HHSC to achieve timely 

approval of HHSC’s submissions. Plaintiffs also request that the Court set this motion for an oral 

hearing.  
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CERTIFICATE OF SERVICE 

I certify that on November 2, 2021, this document was filed with the Court through its 

CM/ECF service, which served a copy on all counsel of record. 

 
/s/ Jeffrey  M. White  
JEFFREY M. WHITE 

 

CERTIFICATE OF CONFERENCE 

The undersigned hereby certifies that Plaintiffs have complied with the meet and confer 

requirement in Local Rule CV-7(h). Defendants oppose the present motion. Jeffrey M. White, 

counsel for Plaintiffs, and Keri Berman, counsel for Defendants conferred by telephone on 

November 1, 2021, and November 2, 2021. The parties could not reach an agreement because they 

disagree about whether the issues raised violate the preliminary injunction. The parties are 

presently at an impasse that requires resolution by the Court. 

 
/s/ Jeffrey M. White  
JEFFREY M. WHITE 
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Texas & CMS Meeting: Friday, August 20, 2021 

Discussion: State Directed Payment Preprint Modifications 

CMS is committed to working with Texas to support safety net providers and to ensure that 
safety net financing and reimbursement approaches advance measurement and accountability for 
improving health equity and quality. We reiterate our offer, outlined in CMS’ August 13, 2021 
letter, to address the near-term stability for safety net providers while CMS and Texas continue 
to work toward a more sustainable, equitable, and high quality safety net, by approving an 
amendment to the state’s demonstration, if timely submitted, that would extend the DSRIP 
program for one year (through September 30, 2022). 
 
At the state’s request, CMS is providing, in the chart below, more detailed information under 
Option 2, which was outlined in the Appendix to the August 13, 2021 letter. As described below, 
the state could modify all five (5) state directed payment preprints currently under CMS review 
for SFY 2022 to be consistent with statutory and regulatory requirements. Such modifications 
will need to satisfy all the terms below, with sufficient data to CMS as described. Most 
importantly, the state will need to ensure that the overall aggregate amount of payments is 
significantly less than previously proposed to satisfy actuarial concerns.  
 
CMS will review the information submitted by the state, which may lead to additional 
communications back and forth between the state and CMS.  
 
As an alternative, the state could resubmit the preprints as described in option 1, and CMS could 
timely approve those preprints before September 1, 2021.   
 
In either case, CMS is willing to work with the state on the extension of DSRIP, subject to the 
state’s submission of an amendment, consistent with the STCs in the THTQP demonstration by 
Monday, August 23.   
 
CMS will work with the state over the course of the next year on a more sustainable approach to 
a high-quality, equitable heath safety net.  
 

State Directed 
Payment Topic 

Modifications/Information Required for State Fiscal Year (SFY) 2022 
Under Option #2 

Quality Incentive 
Payment 
Program (QIPP) 

1. Remove the 18% reconciliation threshold on component 1 and base 
payments only on current utilization or performance measured during the 
contract rating period (rather than historical utilization or performance). 

2. Require that any payments based on performance are made only for 
facilities that achieve year over year improvement in accordance with the 
regulatory requirement that the arrangement must advance managed care 
quality goals and objectives.  

3. Refine the evaluation plan for QIPP to ensure that the effect of the QIPP 
state directed payment, absent other programmatic changes or other state 
directed payments, can be appropriately evaluated by the state, including a 
sound attribution methodology. The state must provide consistent baseline 
data to demonstrate year over year changes. 
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Comprehensive 
Hospital Increase 
Reimbursement 
Program 
(CHIRP) 

1. CMS does not consider the current aggregate payment amounts to be 
reasonable and appropriate, and CMS is concerned that the resulting 
capitation rates are not actuarially sound. Additionally, the state must 
provide a complete reimbursement analysis with a comparison to the 
average commercial rate for hospitals that only participate in the UHRIP 
component of the state directed payment. This reimbursement analysis must 
include hospital-specific reimbursement data as compared to the average 
commercial rate by hospital for the hospitals participating only in the 
UHRIP component. 

2. Refine the evaluation plan for CHIRP to ensure that the effect of the 
CHIRP state directed payment, absent other programmatic changes or other 
state directed payments, can be appropriately evaluated by the state, 
including a sound attribution methodology. The state must provide 
consistent baseline data to demonstrate year over year changes. 

Texas Incentives 
for Physicians 
and Professional 
Services (TIPPS) 

1. Remove the 18% reconciliation threshold and base payments only on 
current utilization or performance measured during the rating period (rather 
than historical utilization or performance). 

2. Require that any payments be based on performance linked to Medicaid 
managed care enrollees only (not Medicaid FFS), and performance-based 
payments must ensure that providers are achieving year over year 
improvement in accordance with the regulatory requirement that the 
arrangement must advance managed care quality goals and objectives. 

3. Refine the evaluation plan for TIPPS to ensure that the effect of the TIPPS 
state directed payment, absent other programmatic changes or other state 
directed payments, can be appropriately evaluated by the state, including a 
sound attribution methodology. The state must provide consistent baseline 
data to demonstrate year over year changes. 

Rural Access to 
Primary and 
Preventative 
Services 
(RAPPS) 

1. Remove the 10% reconciliation threshold and base payments only on 
current utilization or performance measured during the rating period (rather 
than historical utilization or performance). 

2. Refine the evaluation plan for RAPPS to ensure that the effect of the 
RAPPS state directed payment, absent other programmatic changes or other 
state directed payments, can be appropriately evaluated by the state, 
including a sound attribution methodology. The state must provide 
consistent baseline data to demonstrate year over year changes. 

Behavioral 
Health Services 
Directed 
Payment 
Program (BHS) 

1. Remove the 10% reconciliation threshold and base payments only on 
current utilization or performance measured during the rating period (rather 
than historical utilization or performance). 

2. Require that any payments be based on performance linked to Medicaid 
managed care enrollees only (not Medicaid FFS), and performance-based 
payments must ensure that providers are achieving year over year 
improvement in accordance with the regulatory requirement that the 
arrangement must advance managed care quality goals and objectives. 

3. Refine the evaluation plan for BHS to ensure that the effect of the BHS 
state directed payment, absent other programmatic changes or other state 
directed payments, can be appropriately evaluated by the state, including a 
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sound attribution methodology. The state must provide consistent baseline 
data to demonstrate year over year changes. 

Sources of Non-
Federal Share 
(IGTs, Bonds, 
and Debt 
Instruments) 

CMS and the state must ensure that sources of non-federal share (including 
bond revenues, and other debt instruments, that localities use to source inter-
governmental transfers) comply with section 1903(w) of the Social Security 
Act and implementing regulations at 42 CFR Part 433. 
1. Please confirm that Texas currently does not collect information related to 

the entities that purchase bonds (and other debt instruments) that are used 
to finance the non-federal share of Medicaid payments from localities that 
provide inter-governmental transfers.  

2. Please provide an assurance that Texas will develop an oversight plan for 
local non-federal share financing, whereby the state will collect and 
maintain information from localities detailing (at a minimum):  

a. The names of entities that purchase bonds (or other debt 
instruments) used to finance the non-federal share of Medicaid 
payments.  

b. Identification of any providers or provider-related organizations that 
are bond (or other debt instruments) purchasers.  

c. Identification of any providers or provider-related organizations that 
are bond (or other debt instruments) purchasers and that either: 
receive Medicaid payments directly or are within a provider class 
that receives Medicaid payments.  

d. For any entity identified under (c), the total dollar amount of the 
bonds (or other debt instruments) the entity purchases and the 
amount of Medicaid payments the entity (or provider class) receives. 

3. CMS understands that the state is in the process of setting up an oversight 
group related to the financing mechanisms described in this state directed 
payment preprint. Please describe steps in the near-term that the state will 
use to effectively oversee how these program payments are funded by the 
state or local units of governments.  

Sources of Non-
Federal Share 
(Locality Taxes 
and LPPFs) 

To ensure compliance with section 1903(w)(4) of the Social Security Act and 
implementing regulations in 42 CFR 433.68(f)(3), please provide the 
following: 
1. A table using the most recent data available to the State, of every LPPF in 

the State, including the name of the unit of local government that operates 
the LPPF, the hospitals that are taxed in the LPPF, and the amount that 
each hospital is taxed, and the amount of payments funded by the tax. 

2. Written attestation from the state that: 
a. No localities impose a tax where all hospitals paying the tax receive 

their total tax cost back in the form of Medicaid payments funded by the 
tax (including localities that impose a tax on a single hospital). 

b. No localities impose a tax on hospitals that are not located within the 
boundaries of their jurisdiction. 

c. That the state will actively oversee how the locality taxes and LPPF 
arrangements meet federal requirements on an ongoing basis. 
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3. Written attestations from all participating hospitals that they do not 
participate in arrangements, through written agreements or otherwise, 
which involve participating hospitals transferring, redirecting, 
redistributing (including through pooling arrangements) Medicaid 
payments to other Medicaid providers, directly or indirectly.  

 

 

Texas Budget Neutrality (BN) Implications Questions on State Directed Payments (SDPs) 
• Texas has asked about the budget neutrality (BN) implications for the next year of the 

demonstration.   
• CMS’ offer to extend DSRIP is intended to help provide stability over the next year while we 

continue to work on the SDPs and other approaches to secure the safety net.  
• Under current BN policy, the DSRIP expenditures would be authorized as a cost not 

otherwise matchable (CNOM) and would be reflected on the “with waiver (WW)” side of 
budget neutrality for the coming year. In applying the rebasing policy, as articulated in STC 
62, CNOM are not included in the without waiver (WOW) baseline.  

• The state has adequate savings to absorb these additional DSRIP expenditures for the next 
demonstration year.  

• CMS recognizes the importance of and shares Texas’s commitment to maintaining a 
sustainable approach to safety net hospital reimbursement. The one year DSRIP extension 
provides an opportunity for CMS and Texas to continue to work toward a more sustainable, 
equitable, and high quality safety net.  
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Texas & CMS Meeting: Friday, August 20, 2021 

Discussion: State Directed Payment Preprint Modifications 

CMS is committed to working with Texas to support safety net providers and to ensure that 
safety net financing and reimbursement approaches advance measurement and accountability for 
improving health equity and quality. We reiterate our offer, outlined in CMS’ August 13, 2021 
letter, to address the near-term stability for safety net providers while CMS and Texas continue 
to work toward a more sustainable, equitable, and high quality safety net, by approving an 
amendment to the state’s demonstration, if timely submitted, that would extend the DSRIP 
program for one year (through September 30, 2022). 
 
At the state’s request, CMS is providing, in the chart below, more detailed information under 
Option 2, which was outlined in the Appendix to the August 13, 2021 letter. As described below, 
the state could modify all five (5) state directed payment preprints currently under CMS review 
for SFY 2022 to be consistent with statutory and regulatory requirements. Such modifications 
will need to satisfy all the terms below, with sufficient data to CMS as described. Most 
importantly, the state will need to ensure that the overall aggregate amount of payments is 
significantly less than previously proposed to satisfy actuarial concerns.  
 
CMS will review the information submitted by the state, which may lead to additional 
communications back and forth between the state and CMS.  
 
As an alternative, the state could resubmit the preprints as described in option 1, and CMS could 
timely approve those preprints before September 1, 2021.   
 
In either case, CMS is willing to work with the state on the extension of DSRIP, subject to the 
state’s submission of an amendment, consistent with the STCs in the THTQP demonstration by 
Monday, August 23.   
 
CMS will work with the state over the course of the next year on a more sustainable approach to 
a high-quality, equitable heath safety net.  
 
September 10, 2021 Update: CMS responses are provided below, highlighted in yellow.  
 
September 24, 2021 Update: CMS responses are provided below, highlighted in green. 
 
October 18, 2021 Update: CMS responses are provided below, highlighted in pink.  
 
Overarching comments from the CMCS Division of Quality and Health Outcomes: 
 
RAPPS, CHIRP, TIPPS, and BHS:  
 

1. Using state-level data in the evaluations.  
- Upon review, it appears that many of the measures the state will be using to evaluate the 

SDPs will be at the state-level, even after the EQRO develops an attribution 
methodology. Given the overlap in services being provided by the SDPs, we have 
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concerns about whether Texas can clearly evaluate the economy and efficiency of their 
progress in elevating the health services provided to Medicaid beneficiaries through the 
SDPs.  

- We see this currently evolving evaluation methodology as unable to capture the progress 
of SDPs with smaller provider categories such as rural health clinics. For example, how 
will the state determine that improvement is driven by a rural health clinic on the ED visit 
measure by analyzing at the state-level?  
State Response: An evaluation could never wholly attribute, for example, an increase in 
access to services in a health clinic to a reduction in ED utilization, because there are 
more factors at play – it requires the whole system to reduce ED utilization – ambulance, 
payor, Medicaid member, clinics, etc. Additionally, the Potentially Preventable ED Visit 
(PPV) measure can never be directly attributed to a non-hospital provider. Potentially 
Preventable Events (PPEs) are structured as a ratio of predicted events at the hospital 
divided by observed events at the hospital, so any improvements made outside of the 
hospital setting can only be correlated with any reduction in observed events at the 
hospital. Another complicating factor is that Medicaid members have freedom of choice 
in provider. And multiple provider types participating in these SDPs would be 
contributing to the outcomes for Medicaid beneficiaries as a system.  
 
The state will amend the evaluation to add more provider-reported measures to isolate the 
performance of the participating providers in the respective DPPs. The state is open to 
any suggestions and strategies CMS may have to include in the evaluation. HHSC will 
consider amending proposed measures in UHRIP and RAPPS to ensure more provider-
reported outcome measures can be used for the evaluation. This will delay the first 
provider reporting period. 
As the SDPs are advancing the state’s quality strategy on the whole, HHSC will also 
include statewide measures in the combined evaluation of DPP BHS, CHIRP, RAPPS, 
and TIPPS (see response to comment 2 below). 
 

2. Providing one evaluation for SDPs.  
- Currently, the state is unable to isolate the effects of these SDPs due to the SDPs 

reinforcing one another. Though these SDPs target different providers, they target similar 
services and largely have the same goals. The state appears to consider them a unit of 
policies working together to improve quality in the state, and not as separate tools to be 
measured individually. However, we need to better understand how the state’s efforts to 
improve healthcare delivery to Medicaid beneficiaries is affecting their health and well-
being and without full attribution, we do not see how an evaluation report could discern 
this.  One option discussed with the state is to provide one annual SDP evaluation for the 
four SDPs which will include measures attributed specifically to each SDP. 
State Response: The state will provide one evaluation report to minimize administrative 
burden, and based on the reasons explained above, the state will primarily use provider-
reported measures in the evaluation. 

 
ALL SDPs: 

 
3. Recommendation to add clarity to the findings of all Texas SDPs. 
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- To relieve the struggle of controlling for factors external to the Texas SDPs, CMS 
recommends conducting outreach with participating providers (e.g., surveys or key 
informant interviews) to understand their experience with each SDP. Qualitative analysis 
can be critical to contextualizing and validating quantitative findings.  

 
State Response: The state has already proposed incorporating qualitative data via the 
structure measures questions that will be answered by providers.  
 

State Directed 
Payment 
Topic 

Modifications/Information Required for State Fiscal Year (SFY) 2022 Under Option #2 

Quality 
Incentive 
Payment 
Program 
(QIPP) 

1. Remove the 18% reconciliation threshold on component 1 and base payments only on 
current utilization or performance measured during the contract rating period (rather than 
historical utilization or performance). 
 

State Response: Texas has utilized this type of program structure since the inception of QIPP 
in 2017.  CMS noted in the SFY 2021 program approval: “if the state continues to pay this 
component as a uniform increase, CMS expects the state to move away from a reconciliation 
requirement and instead require plans to pay based on the actual facility bed days during the 
contract rating period.”  Texas understood this guidance to indicate that efforts should be 
made to show progress prior to the SFY 2022 submission but did not understand CMS to be 
stating that the state must definitively eliminate this structure prior to SFY 2022. As CMS is 
aware, nursing facility providers have undergone tremendous strain since the beginning of the 
public health emergency as they have worked to respond to COVID-19.  For that reason, 
Texas did not undertake major structural changes to QIPP for SFY 2022, except for 
continuing advancements in our quality goals.  To that end, the state has enhanced Component 
1 to require a PIP with documented progress on the PIP, which we believe is a considerable 
advance towards a more performance-based payment.  With respect to the existing 
reconciliation threshold, our preliminary review of QIPP Year 4 data suggests a likelihood of 
a reconciliation required following the program period. The state considers claims to be 
adjudicated 180 days following the date of encounter and these numbers are subject to change, 
but the state would like to emphasize that the potential impact of COVID-19 on utilization is 
not yet known, and the state believes the threshold is appropriate for QIPP Year 5. 
 
However, Texas also believes that the necessity of the continuation of this program for SFY 
2022 is critical to the quality of services delivered to the Medicaid nursing facility 
beneficiaries. We understand from the call between Texas and CMS on August 20, 2021, 
CMS will not consider Texas’s proposal of a reduced threshold for SFY 2022, with a 
complete elimination of the structure for SFY2023. In an effort to achieve a pathway forward 
for this important and long-standing program, Texas would like to utilize a payment structure 
where interim payments for SFY 2022 are based initially upon the historical utilization data, 
with final payments made based upon actual data at the end of the program year, with no 
contingency for a variation in utilization data. This approach will allow for consistent 
payments to be made through the program year, but final payments to be based exclusively on 
actual utilization.  Would CMS agree that this approach resolves any outstanding concerns 
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about the tie to utilization? If so, Texas will submit a revised pre-print to this effect 
immediately.  
 
CMS Response: What the state has described for SFY 2022 for QIPP Component 1, where 
interim payments would initially be based upon historical information but reconciled to actual 
utilization during the rating period, would be permissible under the regulation. We do have a 
few follow-up questions to ensure our understanding of this arrangement: 
State Response: Thank you for this feedback; we are glad that this matter can be considered 
resolved for the purposes of consideration of our pending SDP approvals. 
 

a. Please describe in more detail how the payments will be made under the state's new 
proposal to replace the reconciliation threshold. Please provide a step-by step 
breakdown for how payment will work for both the MCOs and providers -- including 
whether the interim payments will be based on the same monthly payment amount 
currently proposed in the preprint, when interim payments will be made based on 
historical utilization, how long such interim payments will continue to be made based 
on historical utilization, when the payments will be made based on actual utilization, 
and how the initial payments made based on historical utilization will be reconciled to 
actual utilization during the rating period. Please also discuss if the reconciliation 
could potentially result in recoupments from MCOs or providers.  
State Response: Please see Attachment A for a timeline and high-level description of 
the process.  There will be three subprocesses required as part of this overall process. 
In the first subprocess, HHSC will pay MCOs a monthly actuarially sound capitated 
rate based upon actual caseloads each month. MCOs will adjudicate actual claims 
through normal processes and then submit to HHSC encounter data.  Typically, due to 
claims processing timelines, encounter data for a rating period is usually considered 
substantially complete approximately 120 days after the end of the rating period, 
which for Texas means December 31, 2022 for the September 1, 2021 through August 
31, 2022 rating period.  In a separate subprocess, HHSC receives quality-related data 
from providers that is required as a condition of participation in the program.  HHSC 
will direct MCOs to issue payments to providers based upon historical data and using 
funds received by the MCO in the monthly capitated rate that was paid. The MCO will 
issue the interim payment to the provider monthly. In the final subprocess, 
approximately 120 days after the end of the rating period, HHSC will reconcile the 
historical utilization that was used as the basis of the interim payments to the actual 
encounters reported by the MCOs. HHSC will then direct the MCOs to recoup from 
and redistribute funds to providers based upon the reconciled information.  The MCOs 
will not experience recoupments as the capitated rates paid to the MCOs will include 
all necessary payments.  Providers may experience recoupments or receive additional 
funds based upon historical-to-actual utilization fluctuations. 

 
CMS Response (9/24/2021): CMS appreciates the additional information provided on the 
process. CMS would like to confirm the following: 
State Response (9/29/2021): HHSC is happy to share additional information to confirm 
CMS’ understanding of the reconciliation process.  Per CMS’ September 10, 2021 statement 
that the reconciliation process would be permissible under the regulation, we are glad that this 
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matter can be considered resolved for the purposes of consideration of our pending SDP 
approvals. 
 
1. The 3 processes indicate that no changes will be made to the payments the MCO receives 

from the state; changes to the payments would occur for the providers within what the 
state has paid the plans, is that correct? 
State Response (9/29/2021): Yes, that is the intent. However, there may be modifications 
to MCO payments if the redistributions are significant to a point that the resulting 
adjustments would no longer be considered actuarially sound. 

2. Does the state anticipate any amendments to the rates or rate certifications to account for 
the reconciliation requirement?  
State Response (9/29/2021): Not at this time. 

3. How will the state inform the plans of any needed recoupments or redistributions of the 
funds to providers? Through updates to the contract? 
State Response (9/29/2021): The state will inform the MCOs via an updated payment 
scorecard that will show any provider level payment adjustments (positive or negative) 
that are required. 
CMS Response (10/18/2021): We understand that the payment scorecard has historically 
been used for payments to QIPP providers, and that the state will now include direction in 
the MCO contracts for using this scorecard for when recoupments or redistributions are 
needed for providers participating in TIPPS, BHS, and RAPPS. Is this correct?  
State Response (10/22/2021): The state will create a scorecard specific to each program 
that is similar to the scorecard used in QIPP, but there will not be a consolidated scorecard 
for all programs.  The program-specific scorecards will be used to indicate when 
recoupments or redistributions are necessary. 

4. CMS notes the process described in Attachment A seems highly complex and disruptive to 
providers while removing risk from the plans. The source of the complexity seems to be 
basing payments initially on historical utilization instead of current utilization. Can the 
state explain its preference for this approach? Why not instead base payments under 
Component 1 on current utilization; doing so would then seem to eliminate the need for 
processes 2 and 3 in Attachment A. 
State Response (9/29/2021): The state may consider a change to payments based upon 
claims at the time of adjudication in the future. However, at this time, the administrative 
burden of making coding modifications to claiming systems for each of our MCOs, 
coupled with the shift in timing of payments to providers, outweighs the administrative 
burden that would be absorbed through the process described by the state.  There will be 
risk experienced by the MCOs as their capitated payments will be based upon the 
historical utilization and if utilization varies, the MCO may have downward or upward 
risk. 

5. The response to Question 9a in the preprint indicates that the payment for Component 1 
will be a uniform increase of 36.9% per claim. Can the state confirm this is correct? Are 
the payments made under Component 1 to providers on a PMPM basis or on a per service 
(or per claim) basis? Would the percentage amount change with the reconciliation? 
State Response (9/29/2021): Yes, the percentage increase is approximately 36.9%. To be 
clear, however, the impact of the payment increase is the percentage identified on a per 
claim basis; however, the state intends on making the payments as a lump sum monthly 
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payment during the program year, prior to the reconciliation to actual NF claims at the end 
of the program period. The percentage could change as the state intends to maintain the 
size of component 1 as identified in the pre-print but would adjust the percentage per 
claim if the actual utilization varies from the historical. The adjustment would take place 
at the time of the reconciliation. 
CMS Response (10/18/2021): Our understanding from previous rounds of review is that 
the targeted amount for Component 1 is $448,305,000; however, our understanding is that 
this amount excludes provisions for administration, risk margin, and premium tax. Can the 
state please clarify the targeted amount of Component 1 funding that they intend to 
reconcile to? Will this targeted amount include any provisions for administration, risk 
margin, and premium tax? 
State Response (10/22/2021): The amount identified for Component 1 is an estimate 
based upon the proposed program size. However, if the actual program size fluctuates as a 
result of caseload, the size of Component 1 would fluctuate proportionately as Component 
1 is designed to be equal to a percentage of the overall program value.  The reconciliation 
performed at the end of the program year will be performed to reconcile to the actual value 
of Component 1 based upon the actual value of the overall program as paid through the 
program year. All managed care capitated payments will include administration, risk 
margin, and premium tax, as appropriate. Component 1 value listed above does not 
include any provisions associated with administration, risk margin, and premium tax. 

6. The state indicated on calls that the state intended to continue incorporating this payment 
arrangement as an adjustment to base rates rather than a separate payment term. Given the 
revised reconciliation process for Component 1, can the state affirm that it still plans to 
incorporate all components of this payment arrangement through an adjustment to base 
rates or would the state pay any part of this payment arrangement, such as Component 1, 
as a separate payment term? 
State Response (9/29/2021): Yes, all components will be through an adjustment to base 
rates. 
CMS Response (10/18/2021): The state indicates in the response to question 5 above that 
the uniform percentage increase currently documented in the preprint would change at the 
time of the reconciliation as the state intends to maintain the size of Component 1 funding 
currently identified in the preprint. Is the state’s goal under Component 1 or any other 
Component to ensure that exactly a certain amount (e.g., $448,305,000) is expended by 
the plans for payments to providers under any specific components (e.g., Component 1)? 
Or are the amounts listed for each component an estimate that is subject to change? If so, 
what would cause it to change?  
State Response (10/22/2021): To clarify, the state intends to maintain the size of 
Component 1 as a percentage of the overall program value; however, the gross value of 
Component 1 may change if the overall program value fluctuates from the estimated 
value.  This fluctuation would be a result of changes in caseload from the forecasted 
caseload for the fiscal year. However, the payments will still be reconciled against actual 
utilization, so the actual percentage of program value compared to actual utilization may 
result in a different percentage rate increase than the estimated rate increase, which is 
based upon historical utilization and estimated program values. 
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CMS Response (10/18/2021): Does the state direct the plans to set aside any portion of 
the capitation rate paid to them for this payment arrangement? 
State Response (10/22/2021): No. The portion of the capitation rate attributed to each 
DPP has been separately identified and reported to the MCOs but no direction has been 
provided on how the MCOs should “set aside” these funds. 
CMS Response (10/18/2021): Are the plans directed to use a specific portion of the 
capitation rates paid to them to pay out Component 1? 
State Response (10/22/2021): No. The capitation rates  have been calculated separately 
for each DPP; however, this add-on rate isn’t delineated between the various components. 
 

7. Please also revise the preprint to include the information on the reconciliation process 
described in Attachment A.  
State Response (9/29/2021): Please see the changes in the attached pre-prints, per your 
request. 

 
b. Can the state confirm that all payments (including the interim payments based on 

historical data) will be reconciled to actual utilization data during the rating period? Or 
will those initial interim payments remain based only on historical utilization?  
State Response: All payments will be reconciled to actual utilization data during the 
final reconciliation. 

 
CMS Response (9/24/2021): See CMS Round 3 responses, Question 4 above - CMS notes the 
process described in Attachment A seems highly complex and disruptive to providers while 
removing risk from the plans. The source of the complexity seems to be basing payments 
initially on historical utilization instead of current utilization. Can the state explain its 
preference for this approach? Why not instead base payments under Component 1 on current 
utilization; doing so would then seem to eliminate the need for processes 2 and 3 in 
Attachment A. 
State Response (9/29/2021): The state may consider a change to payments based upon claims 
at the time of adjudication in the future. However, at this time, the administrative burden of 
making coding modifications to claiming systems for each of our MCOs, coupled with the 
shift in timing of payments to providers, outweighs the administrative burden that would be 
absorbed through the process described by the state.  There will be risk experienced by the 
MCOs as their capitated payments will be based upon the historical utilization and if 
utilization varies, the MCO may have downward or upward risk. 
 
 

c. We will note that states that make interim payments based on historical utilization and 
then reconcile to actual data have noted that reconciliations like this can be 
administratively burdensome.  
State Response: Noted. The importance of the program to our healthcare safety net is 
significant so HHSC will absorb the administrative burden. 
 

CMS Response (9/24/2021): See CMS Round 3 responses, Question 4 above - CMS notes the 
process described in Attachment A seems highly complex and disruptive to providers while 
removing risk from the plans. The source of the complexity seems to be basing payments 
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initially on historical utilization instead of current utilization. Can the state explain its 
preference for this approach? Why not instead base payments under Component 1 on current 
utilization; doing so would then seem to eliminate the need for processes 2 and 3 in 
Attachment A. 
State Response (9/29/2021): The state may consider a change to payments based upon claims 
at the time of adjudication in the future. However, at this time, the administrative burden of 
making coding modifications to claiming systems for each of our MCOs, coupled with the 
shift in timing of payments to providers, outweighs the administrative burden that would be 
absorbed through the process described by the state.  There will be risk experienced by the 
MCOs as their capitated payments will be based upon the historical utilization and if 
utilization varies, the MCO may have downward or upward risk. 
 

d. CMS’ understanding from previous responses is that the reconciliation threshold is a 
part of the state’s administrative code. Can the state confirm that this change can be 
implemented without changes to the administrative code? If not, can the state describe 
the process and timing for making such changes? If changes to the administrative code 
are needed, will the state be able to implement those retroactively back to the start of 
the rating period? 
State Response: Implementing this change will require the state to modify the Texas 
Administrative Code.  HHSC will propose that rule changes will apply to the entire 
program period, though the effective date of the rule change will be subsequent to the 
start of the rating period.   

 
CMS Response (9/24/2021): Can the state elaborate on the timeframes that would be needed 
to complete the state rulemaking process? Can the state also comment on if they anticipate 
challenges to the rulemaking and what impact those would have on implementation timelines? 

State Response (9/29/2021): The Texas rulemaking process requires filing of a 
proposed rule with the Texas Register by Monday at noon to have the proposal 
published 11 days later (the second Friday after submission). Proposed rules are 
generally posted for a 30-day public comment period. Following the public comment 
period, the rule can be adopted with or without changes. Typically, a rule takes effect 
20 days after the date the rule is filed with the Texas Register.  This total process 
requires a minimum of 51 days; however, accounting for time necessary to prepare the 
rules for publication, to review public comments, and make any changes as a result 
thereof, HHSC typically assumes a minimum of 90 days will be necessary. HHSC 
anticipates receiving public comments but also anticipates that providers prefer 
changes be made if they are necessary for CMS approval for state fiscal year 2022. 
 
For more information, CMS may wish to visit our webpage on rulemaking: 
https://www.hhs.texas.gov/laws-regulations/policies-rules/health-human-services-
rulemaking. 
 

CMS Response (10/18/2021): From the description above, it sounds like CMS would not 
expect rate amendments or contract amendments to implement the proposed changes until 90 
days after the start of rulemaking at the state level. Is this correct?  
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State Response (10/22/2021): With respect to rule making changes described above, the state 
does not anticipate that rate changes or contract amendments would be required to implement 
the changes proposed for QIPP, so the rates and contracts already filed with CMS will stand. 
 
 

e. Can the state please describe how this new approach will be accounted for in the 
capitation rates? Will the directed payment continue to be incorporated into the rates as 
an adjustment to the base data or will the directed payment now be incorporated into 
the rates as a separate payment term? It would be helpful for the state to clarify how 
this new approach would impact the amounts included in the initial certification, and if 
the state and actuary intend to amend the rates in the future once the final payments 
based on actual utilization are known. 
State Response: We expect that the QIPP would continue to be incorporated as an 
adjustment to the base capitation rates and included in the monthly premium.  Once 
final data is available at the end of the year, a retroactive adjustment to the QIPP 
capitation rates may be necessary, in which case HHSC would amend the MCO 
contracts and submit an actuarial rate amendment. 

CMS Response (9/24/2021): See CMS Round 3 responses, Questions 1, 2 and 6. Appendix 
A, process 3 does not indicate that there will be any changes to the MCO payments and the 
state’s response above states, “The MCOs will not experience recoupments as the capitated 
rates paid to the MCOs will include all necessary payments.” However, this response indicates 
that retroactive adjustments to the capitation rates may be necessary. Can the state please 
clarify if the state expects or anticipates an amendment to the rates and if amendments to the 
rate certifications may be needed? Please also identify under what circumstances amendments 
would be needed? 
State Response (9/29/2021): The state does not anticipate making any prospective capitated 
rate changes based upon this modification. However, once final data is available at the end of 
the year, a retroactive adjustment to the capitation rates may be necessary if the degree of 
recoupments and redistributions is significant to the point that the capitated rates are no longer 
actuarially sound.  If that occurs, HHSC would amend the MCO contracts and submit an 
actuarial rate amendment. 
CMS Response (10/18/2021): The state indicates that there may be modifications to MCO 
payments if the redistributions are significant to a point that the resulting adjustments would 
no longer be considered actuarially sound. We would appreciate better understanding under 
what circumstances the MCO rates would be revised.  

1. Can the state and its actuary please discuss how you are defining “significant” in this 
instance, and what threshold would trigger adjustments to the MCO capitation rates. 
Please address both the potential instances when MCOs are required to pay out more 
QIPP payments than the amount of funding included prospectively in capitation rates, 
and when MCOs are required to pay out less QIPP payments than the amount of 
funding included prospectively in the capitation rates. 
State Response (10/22/2021): The intent of any reconciliation would be to ensure that 
all MCO capitation rates continued to be considered actuarially sound and to ensure 
that no MCO was inadvertently harmed (or profited) due to shifts in utilization and 
provider payments that are beyond their control.  The threshold for triggering a 
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retroactive rate change is difficult to define in advance given that there are numerous 
variables that impact the capitation rates and would need to be taken into 
consideration.  Without being overly prescriptive we believe that the risk margin 
would be the starting point for evaluating whether a modification would be necessary 
and that such consideration would be equivalent for the cases of both over and 
underpayment.  There could be scenarios where the trigger could be higher or lower 
than the risk margin such as large scale utilization shifts that impact the overall 
profitability of the MCOs either positively or negatively resulting in variations in other 
assumptions that offset the need to adjust rates retroactively. 

2. Since CMS evaluates actuarial soundness at a rate cell level, we would appreciate 
understanding if the state and actuary intend to review whether adjustments to the rates 
are necessary as a result of the reconciliation at a rate cell level. If not, we would 
appreciate understanding why not, and at what level the state intends to perform the 
analyses to determine if adjustments to the rates are necessary. 
State Response (10/22/2021): Our intent would be to evaluate the need for any rate 
adjustments at the same level of detail on which the capitation rates are set, i.e. at the 
MCO, SDA and risk group level. 

3. To the extent the state and actuary determine that adjustments to the MCO capitation 
rates are necessary as a result of the reconciliation, we would appreciate understanding 
if the state intends to still include a risk margin provision in the revised QIPP amounts 
included in the rates based on the reconciliation. If the state intends to still include a 
risk margin when developing revised QIPP amounts based on the reconciliation, we 
would appreciate understanding why this is reasonable.  
State Response (10/22/2021): In general, risk margins are set by program and applied 
uniformly across all components of the premium rate, i.e. medical, pharmacy, QIPP, 
CHIRP, etc…The margins are not necessarily intended to reflect the risk associated 
with each individual claim type, risk group, SDA but an aggregate reflection of the 
risk across the entire program inclusive of all services and rate components.  For this 
reason, we believe that a risk margin may still be necessary as this assumption is set in 
aggregate and not specific to the QIPP.  This assumption may need to be reevaluated 
given the specific circumstances in the event a rate adjustment is necessary. 

 
2. Require that any payments based on performance are made only for facilities that achieve 

year over year improvement in accordance with the regulatory requirement that the 
arrangement must advance managed care quality goals and objectives.  
 

State Response:  MDS-based quality measures in Component 3 include improvement-over-
self-targets as well as program-wide targets. As indicated in the pre-print Q&A, program-wide 
targets are meant to incentivize the participation of smaller facilities, where natural population 
fluctuations lead to wider variance in quarterly performance tracking, and already high-
performing facilities, where there is less room for sustained improvement-over-self.  

a. Does CMS recommend HHSC remove quarterly measurement cycles and rely only on 
averaged or annual improvement for all participating facilities? CMS Response: Our 
primary concern for QIPP Component 3 is the OIG audit finding that nursing facilities 
that declined in performance continued to receive quality improvement incentive 
payments. With the state’s new quarterly improvement schedule for Component 3 
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based on either 5% improvement over self or the national average, we still have 
concerns that there could be instances where a nursing facility has a significant decline 
in performance but the facility would still receive the quality improvement incentive 
payment by performing at or better than the national average. We understand that there 
may be natural fluctuations in provider performance; what we want to address with the 
state are these instances when there is a notable decline in performance and yet the 
provider still earns a quality incentive payment because they satisfy the national 
average benchmark. 
 
For QIPP Components 2 and 4, the state is using benchmarks only for these measures 
and not factoring in improvement over self. While this is acceptable, we do caution the 
state that such an approach can lead to the same issues raised by the OIG report if the 
benchmarks are not set appropriately. We would strongly advise that the state consider 
adding some threshold for at least maintaining or improving performance.  
 
CMS believes the only way to address this concern would be that for all components 
where payment is conditioned upon performance on a quality measure and the state 
wants to use a set benchmark that a provider must achieve to earn payment (e.g., a 
statewide or national benchmark), the state adopt a requirement that if the provider 
already was achieving the benchmark at the start of the performance period, they 
would have to demonstrate improvement or maintenance in period over period 
performance (e.g., year over year or quarter over quarter.) We recognize that there may 
be high-achieving providers that already surpassed the benchmark and show moderate 
fluctuations in performance that are natural fluctuations in performance. To address 
this, we would recommend that when measuring performance over self, the state allow 
for maintaining performance within the trend for the national benchmark for each 
measure. For example, if the national or statewide benchmark dipped by 1% from the 
previous period to the current period, providers who are already over the benchmark 
and maintained their performance measured at the individual facility level within a 
margin of +/-1 percent or improved by more than that would earn payment; if the same 
facility declined in performance by more than 1%, they would not receive payment 
even if their performance is over the benchmark. 
State Response: The state acknowledges CMS’ suggestion to use the absolute change 
in the national average to set an allowed fluctuation for each MDS-based quality 
measure. HHSC proposes to calculate the variance for each measure at the beginning 
of the program year, relying on the Care Compare data used to set the baselines and 
benchmarks. The methodology could include using the four preceding quarters 
published alongside the 12-month average to calculate allowed quarterly variance. The 
state publishes final targets for each NF and measure at the beginning of the program 
year, in accordance with program rule; calculating the ad hoc variance each quarter 
would prevent state NFs from knowing their performance targets ahead of time. 

 
CMS Response (9/24/2021): The state’s response is unclear. CMS was suggesting that the 
state revise the requirements of the payment arrangement such that if the provider began the 
performance period above the national average, they would be required to show improvement 
over self, which could be defined as the facility maintaining performance (which could 
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include a margin defined by the trend for the national benchmark.) Such an approach would 
not seem to prevent providers from knowing their performance target ahead of time. Can the 
state clarify its concerns and if it is able to make such an update to the preprint? 

State Response (9/29/2021): The state’s previous response was attempting to confirm 
that CMS was referencing an annual calculation with the phrase “For example, if the 
national or statewide benchmark dipped […] from the previous period to the current 
period.” The change from the previous period to the current period will be calculated 
annually as the change from the previous program year’s initial benchmark to the 
current year’s benchmark. 
 
The state proposes to add the following to the preprint: To account for natural 
fluctuations in quarterly performance results while still holding NFs accountable for 
incremental improvement, the state will define an allowed margin for each quality 
metric in Component 3. Any metric will be considered “Not Met” for the quarter if a 
NF performs worse than its initial baseline by more than this margin. Each metric’s 
margin will be defined as the relative +/- change in the national average for that metric 
from the previous program year to the current program year. 
 
CMS Response (10/18/2021): CMS received a revised preprint for QIPP on 
10/13/2021; we are reviewing the changes discussed on 10/15 and will follow-up if 
there are any additional questions. 
State Response (10/22/2021): Thank you for this update. 
 

b. Does CMS expect the state to select one year as the baseline for that program year and 
subsequent years (e.g. FY 2021 baseline would be used not only to evaluate FY 2022, 
but also FY 2023, 2024, etc.) or can the baseline be set at the start of each program 
year (the method used in QIPP since year 1)? CMS Response: For establishing 
baselines for pay for performance measures where payment is conditioned upon 
performance, the baseline can be set at the start of each program year (or each quarter 
if the state chooses to continue measuring performance quarterly when determining 
payment).   

  
For evaluation purposes, CMS expects the state to select one year as the baseline and it 
should be consistent for subsequent years. The November 2017 CIB provided further 
guidance on the quality requirements for directed payment proposals to include 
baseline data and improvement targets for performance measures. This was reiterated 
in the January 2021 SMDL and the revised preprint form. To best demonstrate 
improvement over time, SDP quality evaluations should always have a baseline that is 
before Year 1. Having the baseline set before Year 1 allows the state and CMS to 
understand the SDP's impact over time, as well as the ability to identify trends and 
allow continual adjustments to improve the program. If that is not possible, states 
should at the latest use baseline data for the most recent period available (e.g., Year 1). 
In such instances where states cannot use baseline data before Year 1, baseline data 
should be submitted six months after the end of the first-year rating period. 
Additionally, to better understand trends in performance, baseline data should be 
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consistent across years for payment arrangements that are operated over multiple years 
(even if approved annually). 
State Response: Thank you for clarifying. This is in line with our submitted Evaluation 
Plan and performance measurement methodology. 

 
c. Would CMS consider SDPs with performance-based components that use structure or 

process measures, or are outcome measures the only acceptable type of measures? For 
example, QIPP Component 2 recognizes increased nurse hours. CMS Response: CMS 
strongly encourages states to use outcome measures for value-based payments. While 
the use of Component 2 measures is permissible under the regulations at this time, 
using a Network Adequacy “count" such as the impact of increasing nursing hours, 
does not necessarily lead to health improvements for Medicaid beneficiaries. Using 
structure or count measures along with outcome measures can, however, show the 
importance of ensuring adequate staffing on health outcomes of beneficiaries, 
especially when done over time.  We encourage Texas, therefore, to use these 
measures along with outcome measures that are measuring the impact of the 
healthcare. Also process measures, such as vaccine administration, can be used with 
outcome measures. 
State Response: The submitted Evaluation Plan includes claims-based outcome 
measures regarding hospitalizations, which augment the RN coverage measures used 
in Component 2 as a way of showing impact and importance. 

 
CMS Response (9/24/2021): Thank you for the state’s response. To clarify, CMS’ guidance 
to pair structure or count measures with outcome measures was referencing the condition of 
payment rather than just evaluation. The QIPP payment arrangement includes both outcome 
measures (such as those in Component 3) with the measures in Component 2. While CMS 
does encourage the state to pursue more outcome measures for future years, the current sets of 
measures is permissible under the regulations at this time. 
State Response (9/29/2021): The state thanks CMS for the clarification, and the state will 
continue in accordance with the arrangement submitted in the preprint. 
 
3. Refine the evaluation plan for QIPP to ensure that the effect of the QIPP state directed 

payment, absent other programmatic changes or other state directed payments, can be 
appropriately evaluated by the state, including a sound attribution methodology. The state 
must provide consistent baseline data to demonstrate year over year changes. 

 
State Response: It is the state’s goal to have improvement year over year and to evaluate 
annual performance for participating facilities. The QIPP Performance Review submitted with 
the SFY 2022 pre-print includes analyses of the first three program years and demonstrated 
year-over-year improvement. Likewise, the QIPP Evaluation Plan submitted with the SFY 
2022 pre-print includes a methodology of analysis that measures participating facilities 
individually and as a group against previous year performance.  Some individual, MCO-
designed value-based payment agreements with individual nursing facilities (NFs) may exist 
but QIPP is the only state-wide payment program focusing on NFs. For structure and process 
performance measures, the state planned to use SFY 2022 data as a baseline for future years. 
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a. Does CMS have specific recommendations for how to isolate the impact of DPP from 

other state-wide initiatives? 
 
CMS Response: The state may consider involving their EQRO contractor or 1115 external 
evaluator to support this assessment.  
 
QIPP has the unique advantage to the other Texas SDPs of using the Medicare Minimum Data 
Set (MDS) 3.0 data collected by Texas Medicaid.  MDS is standardized assessment data used 
for facilitating care management in all state nursing homes.  We would recommend the use of 
the MDS raw data Texas is mandated to collect as the best source for their QIPP quality 
evaluation. We understand this has programming implications and will take time to 
implement. CMS will work with the state to find an agreed upon timeline for using MDS raw 
data for the evaluation. 
 
The state may also consider including qualitative analyses in their evaluation.  Please see the 
discussion at the beginning of this paper regarding qualitative analysis.  
State Response: The state will explore possibilities for including the EQRO in the QIPP 
evaluation process and will obtain estimated timelines and costs for transitioning to using raw 
data. 
 
CMS Response (10/18/2021): We understand that the QIPP evaluation plan will be 
standalone, whereas there will be a single evaluation plan for CHIRP, TIPPS, BHS, and 
RAPPS. Please confirm.  
State Response (10/22/2021): Yes this is correct. 
 

Comprehensive 
Hospital 
Increase 
Reimbursement 
Program 
(CHIRP) 

1. CMS does not consider the current aggregate payment amounts to be reasonable and 
appropriate, and CMS is concerned that the resulting capitation rates are not actuarially 
sound. Additionally, the state must provide a complete reimbursement analysis with a 
comparison to the average commercial rate for hospitals that only participate in the 
UHRIP component of the state directed payment. This reimbursement analysis must 
include hospital-specific reimbursement data as compared to the average commercial rate 
by hospital for the hospitals participating only in the UHRIP component. 

 
State Response: 
 
Aggregate Payment Amounts: 
  
Texas understands that CMS has approved directed-payment programs in other states using a 
comparison to the estimate of what an average commercial payor would have paid for the 
same services. To develop an estimate of an ACR upper payment limit, in consultation with 
CMS, Texas designed CHIRP to utilize a payment-to-charge ratio that is identical to the 
method used to calculate the estimate of Medicare payments for the same services.  Texas 
understands from its call with CMS on August 20, 2021 that the proposed CHIRP would be 
the largest payment by gross dollars approved by CMS and that the year-over-year increase 
from FY2021 UHRIP to the proposed FY2022 CHIRP is a significant percentage increase.  
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Texas notes that Medicaid generally requires reimbursement rates to be economic and 
efficient, but sufficient to attract enough providers for a Medicaid beneficiary to have 
equivalent access to a provider as an individual who is not in the Medicaid program. Because 
of this, reimbursement rates on a per service or per provider basis are generally understood to 
consider comparators to determine a reasonable and appropriate level of reimbursement.  On 
Texas’ call with CMS on August 24, 2021, CMS confirmed that typical comparators 
examined to evaluate reasonableness include Medicare, average commercial rates, and 
Medicaid Fee-for-service.  We indicated that in Texas Medicaid FFS represents less than 4% 
of our population and for that reason, we feel that a more appropriate comparator is either 
Medicare or Average Commercial.  CMS also noted that there may be variation in 
appropriateness of payment amongst payers for a variety of reasons; Texas agrees, specifically 
as it relates to Medicare.  Texas’ Medicaid population is primarily children and pregnant 
women who are not typical Medicare populations.  For this reason, for hospitals in Texas, 
such as Children’s hospitals, or urban hospitals that have high levels of maternity and neonatal 
care, Medicare may not be the most appropriate comparator and average commercial is likely 
the most appropriate comparator. 
  
Additionally, as discussed on the August 24, 2021 call, reimbursement rates generally 
incorporate some contemplation of the aspects of the provider market.  As CMS is aware, with 
the discontinuation of DSRIP in FY2022, hospital payments in Texas will decline by more 
than $1.6 billion. Inherently, this means that the provider market, including willingness to 
serve Medicaid clients at prior rates, will not be comparable between FY2021 and FY2022. 
For this reason, Texas does not believe a year-over-year comparison of aggregate Medicaid 
managed care costs is appropriate.  
  
Actuarial Soundness of Capitation Rates: 
It has been Texas's long-standing understanding that actuarial soundness practices and 
principles for setting capitation rates applies to providing reasonable and appropriate provision 
to Managed Care Organizations congruent with costs and risk under the contracts. HHSC 
submitted actuarial certification reports to CMS on July 16, 2021 that included the CHRIP 
add-on rates for FY 2022. The actuarial opinion outlines the actuarial practices and principles 
applied to arrive at actuarially sound rates for the inclusion of the CHIRP, should CMS 
approve the program as submitted.  In recent discussions, CMS is also applying actuarial 
opinions to aggregate Medicaid managed care spending.  HHSC is not aware of federal 
guidance or direction for the actuary to provide an opinion on provider rates nor aggregate 
spending.  
  
In the August 24, 2021 call, CMS clarified that the review by OACT was made in the context 
of the pre-print review, and not the evaluation of the capitated rate submission.  CMS further 
clarified that the questions and concerns at this time were more focused on the reasonableness 
of the underlying provider reimbursements and were not regarding the actuarial soundness of 
the capitated rates.  Texas appreciates this clarification and agrees that there are not currently 
actuarial soundness concerns with the calculated capitated rates. 
  
Reimbursement Analysis: 
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Texas also understands that CMS typically analyzes the reasonableness of the impact of state-
directed payments on a per class basis, rather than on an individual provider basis, as 
illustrated in the pre-print template question 23.  CMS confirmed this understanding on the 
August 24, 2021 call.  Texas is of course willing to provide to CMS an analysis of the 
individual hospitals that are UHRIP participants only, for those providers who furnished to 
Texas the data necessary to calculate an ACR UPL.  Please find it attached in Attachment A.  
Texas did not receive ACR data in the application from 17 hospitals, as providing such data 
was optional for providers at the time of the application.  Texas seeks CMS guidance on 
whether CMS would allow Texas to obtain the data from these providers within 4 months of 
the program effective date with the condition that if the data is not received in that time frame, 
these providers would be removed from CHIRP, or alternately whether these providers can 
merely be restricted from participation in ACIA, as was originally planned.  Texas would be 
willing to seek the data from the providers and furnish it to CMS as part of the monthly 
ongoing oversight calls that are supposed to occur between CMS and Texas pursuant to STC 
36.  
  
Next Steps: 
While Texas continues to believe that the initial proposal and the underlying provider 
reimbursements on a per class basis are reasonable and appropriate, Texas would like to work 
with CMS collaboratively to achieve an approval for SFY 2022.  Texas would be willing to 
impose a cap of 90% on the aggregate percentage of ACR that a hospital class can receive. 
This would reduce the total estimated program size to approximately $4.7 billion and would 
ensure that on an aggregate class basis, payments are at least 10% lower than ACR. Would 
CMS agree that this approach resolves any outstanding concerns about reasonableness of the 
payments and actuarial soundness? While the ACR data from 17 providers would be absent 
for this methodology based upon the data we have, they would be represented in the aggregate 
calculation as having an ACR UPL of $0 and thus their inclusion would have the effect of 
creating a lower aggregate ACR UPL cap because there would be no amount included in the 
denominator, though these providers would be included in the numerator. If so, Texas will 
submit a revised pre-print to this effect immediately. 
 
CMS Response: 

a. For the Reimbursement Analysis, CMS appreciates the state providing the additional 
data in Attachment A on the hospitals in UHRIP only.  

1. Can the state please confirm that we have accurately identified the 17 hospitals 
who have not provided ACR data to-date?   
 

# NPI PROVIDER NAME 

1 1205900370 HARRIS COUNTY HOSPITAL DISTRICT                    

2 
1871917971 

SAN ANTONIO BEHAVIORAL 
HEALTHCARE HOSPITAL, LLC-                                                   

3 1215354899 WESTPARK SPRINGS LLC-                                                   

4 1821025990 MEMORIAL HOSPITAL                                  
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5 

1275956807 

GEORGETOWN BEHAVIORAL HEALTH 
INSTITUTE, LLC-GEORGETOWN 
BEHAVIORAL HEALTH INSTITUTE LLC         

6 
1750620456 

OCEANS BEHAVIORAL HOSPITAL OF 
ABILENE LLC-                                                   

7 
1740791748 

WOODLAND SPINGS LLC-WOODLAND 
SPRINGS                                   

8 
1114435260 

CROCKETT MEDICAL CENTER LLC-
CROCKETT MEDICAL CENTER                            

9 

1174021695 

REHABILITATION HOSPITAL LLC-UT 
HEALTH EAST TEXAS REHABILITATION 
HOSPITAL       

10 

1326349986 

SCOTT AND WHITE HOSPITAL - LLANO-
BAYLOR SCOTT AND WHITE MEDICAL 
CENTER - LLANO      

11 1184056954 ROCK SPRINGS, LLC-                                                   

12 1538150370 SHAMROCK GENERAL HOSPITAL                          

13 1134401466 CARROLLTON SPRINGS LLC                             

14 1366880627 MESA SPRINGS, LLC-                                                   

15 
1821612284 

Kindred BH Acquisition 1, LLC d/b/a 
WellBridge Hospital Greater Dallas 

16 
1285258640 

Kindred BH Acquisition 2, LLC d/b/a 
WellBridge Healthcare Fort Worth 

17 1942795133 Ascension Seton Bastrop 

State Response: Yes, Texas confirms these are the 17 hospitals that did not 
provide ACR data as part of the CHIRP application process. 
 

2. If CMS were to grant the state the 4 months proposed to collect the outstanding 
ACR data for the 17 hospitals that would receive payments under UHRIP only, 
what would those hospitals be paid in the interim? If the ACR data from these 
17 hospitals resulted in changes to the class percentage paid under UHRIP, 
how would the state implement such changes? Would such changes be 
retroactive to the start of the rating period? If the hospital(s) fail to provide the 
data, would the payments made during this 4-month period be recouped by the 
plan and the state? 

Case 6:21-cv-00191-JCB   Document 75-1   Filed 11/02/21   Page 40 of 203 PageID #:  13034



18 
 

State Response: HHSC anticipates that the 17 providers will comply with our 
request for the additional data, as we will work with them to help them 
understand that furnishing the data is an expectation from CMS for approval of 
the program.  Those hospitals would continue to be eligible for payments under 
UHRIP as the payment calculation for all hospitals in a class is based upon the 
Medicare UPL demonstration, for which we are not lacking data.  If upon 
receipt of the ACR data from the 17 hospitals there is a reduction to the 
available 90% aggregate ACR cap that HHSC has proposed, we anticipate the 
state would submit for CMS consideration a mid-year adjustment to decrease 
rates for the impacted class to ensure that the provider payments stay under the 
cap.  If a hospital fails to furnish the data required by CMS, HHSC would 
remove those hospitals from the program, if that is what CMS would require 
under the terms of this agreement, but requests that if that is required that the 
modification be applied prospectively as a mid-year adjustment. 
 
Texas notes that these hospitals represent approximately 1% of provider 
payments in CHIRP as originally proposed, so Texas does not anticipate that 
these hospitals’ data will make a material difference in the program 
calculations. 
 
CMS Response 9/24/21: If the state will need to make modifications to the 
uniform increases for these 17 hospitals, can the state clarify if the adjustments 
would be implemented consistently with the effective date of CHIRP (i.e. 
likely back to the beginning of the fiscal year 2022/September 1 2021), but 
compressed into a shorter prospective time period? Or would the state make 
modifications to the uniform increases from a point within the rating period 
going forward and not back to the effective date of CHRIP? 
State Response (9/29/2021): HHSC reiterates that we anticipate the 17 
providers will comply with our request for the additional data, as we will work 
with them to help them understand that furnishing the data is an expectation 
from CMS for approval of the program.  We have already had outreach from 
some of the providers asking what data they need to furnish to begin the 
process.  If a hospital fails to furnish the data required by CMS, HHSC would 
remove those hospitals from the program, if that is what CMS would require 
under the terms of this agreement. But HHSC requests that such modification 
be applied prospectively as a mid-year adjustment.  If the adjustment is 
implemented as a mid-year adjustment, the state proposes to make 
modifications from that point in the rating period going forward rather than 
back to the effective date of CHIRP.  However, HHSC seeks CMS guidance on 
what CMS would require for the program to be considered approvable.  
CMS Response (10/18/2021): Can the state please provide an update on the 17 
hospitals and if they have agreed to provide the requested data?  
State Response (10/22/2021): We have not yet solicited agreement from the 17 
providers at this point, though some have contacted the state to ascertain 
specifications of what data will be required, if CMS requires Texas to 
implement this.  Prior to making a request for data, Texas would like to be able 
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to clarify for providers the consequences of potentially failing to submit to the 
data, and waits for CMS to issue guidance, pursuant to our response from 
September 29. 
 

b. Please confirm in writing the following from the call on 8/30: 
1. The data provided in the third tab of Attachment A sent on 8/25 for the 

hospitals that receive both ACIA and UHRIP is the same as the data provided 
in Attachment C during the third round of responses? 
State Response: The data is the same. There is, however, an inadvertently 
duplicated hospital on Attachment C, CHIRP Payment Calc tab, line 422. The 
average CHIRP rate in Attachment C does change slightly for Urban Lubbock. 
It changes from 72% to 80% for inpatient CHIRP and from 143% to 150% for 
outpatient CHIRP. 

 
2. For hospitals participating in only UHRIP and not ACIA, there are 106 

hospitals that would be receiving payments above the average commercial 
rate? 
State Response: In the original CHIRP proposal, 106 hospitals would receive 
UHRIP inpatient rate increases that result in those hospitals receiving payments 
above their individual inpatient ACR.  However, 83 hospitals would receive 
UHRIP outpatient rate increases that result in those hospitals receiving 
payments above their individual outpatient ACR.  There are 32 hospitals that 
receive both inpatient and outpatient increases that result in those hospitals 
receiving payments above their individual outpatient ACR.  However, Texas 
understands and agrees with CMS’ approach to analyze the reasonableness of 
the impact of state-directed payments on a per class basis, rather than on an 
individual provider basis, as illustrated in the pre-print template question 23.  
CMS confirmed this understanding on our August 24, 2021 call.  

 
CMS Response (9/24/2021): CMS is still considering if the revised payment arrangement is 
reasonable and appropriate. CMS has not seen payment arrangements designed with the 
complexity of Texas’, particularly in terms of the number of classes and the application of 
percentage increases differing from a class level in one component of the program (UHRIP) to 
an individual hospital level in another component (ACIA). CMS’ understanding from calls has 
been that the same number of hospitals would receive UHRIP payments above the individual 
ACR levels for inpatient (106 hospitals) and outpatient (83 hospitals) as described above. Can 
the state confirm this?   
State Response (9/29/2021): Texas agrees that the programmatic structure discussed is 
innovative and complex. Texas implemented the original UHRIP in December 2017 and has 
worked each year to improve the program; it is natural that the program being proposed for 
September 2021 is significantly more complex, sizeable, and mature.  With respect to the 
number of classes, Texas notes that in CMS’ State Medicaid Director letter 21-001 (SMD 
#21-001), CMS said, “As stated in the May 2020 CIB, historically, CMS has deferred to states 
in defining the provider class for purposes of state directed payment arrangements, as long as the 
provider class is reasonable and identifiable, such as the provider class being defined in the 
state’s Medicaid State Plan.” (emphasis added). Texas has adhered very closely to the Medicaid 
State Plan class definitions but has incorporated the additional geographic criteria of the Service 
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Delivery Areas that are pre-defined for Medicaid managed care. Additionally, according to the 
American Hospital Association, in 2021, Texas has the highest number of community hospitals in 
the nation; California, which has 40% fewer hospitals, is a distant second. It is consistent with the 
size and diversity of the state that there are many hospital classes in the proposed program. 

 
Additionally, in SMD #21-001, CMS stated that they have “required states to demonstrate that the 
state directed payments result in provider payment rates that are reasonable, appropriate, and 
attainable…To do this, CMS has required an analysis from states to understand the relative effect 
of the directed payment on reimbursement for each service type and each provider class 
receiving the state directed payment(s).” (emphasis added).  Texas understands that CMS is 
continuing their review of Texas’ proposed modifications to the program design but anticipates 
that when review of each service type and each provider class is complete, the proposed payment 
amounts will be determined to be reasonable.   

 
Regarding the number of hospitals that would receive UHRIP payments above the individual 
ACR levels, the totals are still 106 hospitals for inpatient and 83 hospitals for outpatient. 
  
 

3. There was one hospital that appeared to be included in the Round 3 responses 
(Attachment C) that was missing from Attachment A sent on 8/25 – TPI 
#1154893675 labeled “Health” in the Urban Lubbock class/SDA. Was this an 
omission or did the provider decide to no longer participate? 
State Response: The duplicated hospital in Attachment C was corrected for the 
Attachment A submission. 
 

4. During the call, CMS noted that it appeared there may be an increase in 
outpatient payments for CHIRP driven by the UHRIP only hospitals from 
$456M to $659M. Can the state confirm in writing if there was an increase and 
if so, what the cause of the increase was? 
State Response: In Attachment C to the third-round responses, Texas showed 
on Tab “CHIRP Payment Calc”, cell W3, a UHRIP outpatient reimbursement 
amount of $659 million. There is no change to the amount in the original 
proposal for CHIRP. $456 million is the subportion of the $659 million UHRIP 
outpatient amount that is associated with hospitals that also receive ACIA 
payments. Texas reiterates the offer made in its proposal submitted on August 
25, 2021 to cap payments at a 90% aggregate ACR for the class. 
 

5. In tab 1 of Attachment A sent on 8/25, CMS’s understanding is that nearly all 
the classes for either inpatient or outpatient hospital services would receive 
payment above the ACR when the analysis is limited to hospitals within the 
class that are only receiving UHRIP and not ACIA, correct? For example, 
Urban hospitals in Harris SDA that are only participating in UHRIP would 
receive increases that are expected to bring total reimbursement up to 280% of 
the Average Commercial Rate.    
State Response: Yes, this is correct, but Texas thinks it is inappropriate to 
subdivide the class in this manner as the analysis is not a complete picture of 
the reasonableness of payments to the class. Texas understands and agrees with 
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CMS’ approach to analyze the reasonableness of the impact of state-directed 
payments on a per class basis, rather than on an individual provider basis, as 
illustrated in the pre-print template question 23.  CMS described this approach 
on the August 24, 2021 call.  Texas reiterates the offer made in its proposal 
submitted on August 25, 2021 to cap payments at a 90% aggregate ACR for the 
class. 
 

c. We noticed during the preprint review process that the impact of the NAIP pass-
through payments appears to have changed for several classes between the analyses 
provided for Round 2 and Round 3. Can the state please clarify if the NAIP amounts 
provided in Attachment A, tab “All Hospitals by Class”, include the most accurate 
NAIP amounts to-date?  
State Response: The largest contributor to the change in NAIP payments is that the 
University of Texas Southwestern Medical Center (TPI #175287501) had their 
physician NAIP payment included in the CHIRP analysis initially. The hospital 
informed Texas HHSC of the error, and the approximately $19 million NAIP payment 
was removed from the analysis. There were also some smaller variances due to the 
usage of different data sources for the NAIP payment data. To be consistent, HHSC 
has used the NAIP payments included in the 2021 Medicare UPL tests as the basis for 
NAIP payments in this analysis.  

 
CMS Response (9/24/2021): CMS appreciates the state’s clarification. Was the $19 million 
physician NAIP payment accounted for in the payment level analysis provided as part of the 
TIPPS proposal? Or is the University of Texas Southwestern Medical Center not eligible for 
the TIPPS state directed payment?  
State Response (9/29/2021): The $19 million physician NAIP payment to UT Southwestern 
was accounted for in the payment level analysis provided as part of the TIPPS proposal. 
 

 
d. The 90% cap the state has proposed would apply across CHIRP payments, correct? 

CMS’ understanding from the 8/30 call is that the state would take the following steps 
in calculating the 90% cap: 

1. Calculate the Medicare UPL gap for the class/SDA (Urban Hospitals in Bexar) 
for inpatient and outpatient services separately.  

2. Determine a percentage increase for the class/SDA for UHRIP. 
3. Calculate the ACR gap for the class/SDA. 
4. Apply the 90% cap to the ACR gap for the class/SDA. 

State Response: Yes, this is correct, unless the Medicare UPL for a class exceeds 90% 
of the ACR, in which case a hospital class would be eligible to receive payments under 
UHRIP, but no hospital within the class would be eligible for increases under ACIA. 

 
e. Under the 90% cap, hospitals would receive up to the UHRIP % increase determined 

by the Medicare UPL gap first before additional funds would be divided up to pay the 
additional increase under ACIA, correct?  

Case 6:21-cv-00191-JCB   Document 75-1   Filed 11/02/21   Page 44 of 203 PageID #:  13038



22 
 

State Response: Yes, this is correct, unless the Medicare UPL for a class exceeds 90% 
of the ACR, in which case a hospital class would be eligible to receive payments under 
UHRIP, but no hospital within the class would be eligible for increases under ACIA. 
 

f. If a hospital receives an increase under UHRIP that exceeds their ACR, they would 
continue to receive the full UHRIP increase under the 90% cap proposal, correct?  
State Response: Yes, this is correct. Texas understands and agrees with CMS’ 
approach to analyze the reasonableness of the impact of state-directed payments on a 
per class basis, rather than on an individual provider basis, as illustrated in the pre-
print template question 23.  CMS described this approach on the August 24, 2021 call.   

 
g. To proceed with the state’s proposal to impose a cap of 90% on the aggregate 

percentage of the ACR that a hospital can receive, CMS will need the state to provide 
the actual uniform percentage increases for each hospital class and SDA for UHRIP 
and for each hospital for ACIA being requested under the preprint. The state will also 
need to provide an updated reimbursement analysis based on these new UHRIP and 
ACIA uniform percentage increases. This reimbursement analysis should show the 
impacts of the uniform percentage increases for both UHRIP and ACIA and across all 
hospitals. 

State Response: HHSC has completed the analysis and it can be found in the Attachment 
labeled “CHIRP_9.10.21_90% ACR. 
 
CMS Response (9/24/2021):  
1. CMS was unable to locate the file referenced here titled CHIRP_9.10.21_90% ACR. Is the 

information requested in this question available in 4.2 Attachment C – CHIRP Rate 
Estimates and Payment Levels? If not, can the state provide this attachment? 
State Response (9/29/2021): Yes, this information is included in the new Attachment C 
that was submitted on September 15, 2021. 
CMS Response (10/18/2021): We understand that the Attachment C that was submitted to 
CMS on 9/29/21 had no substantive changes compared to the 9/15/21 version. The only 
changes in the 9/29/21 version are how the tabs are labelled. Please confirm.  
State Response (10/22/2021): Yes this is correct. 
 

2. Can the state also confirm if the analysis in the attachment labeled 4.2 Attachment C – 
CHIRP Rate Estimates and Payment Levels accounts for the final percentage increases for 
each component of CHIRP (UHRIP and ACIA) under the 90% proposal? 
State Response (9/29/2021): Yes, the state confirms that the analysis under tabs “IP 
CHIRP Payment Levels – All” and “OP CHIRP Payment Levels – All” includes all 
hospitals and all components. 
CMS Response (10/18/2021): We understand that Attachment C includes all hospitals 
and components, but can the state please confirm too that Attachment C reflects the final 
percentage increases under each component under the 90% proposal. 
State Response (10/22/2021): Yes this is correct. 
 

3. The revised preprint for CHIRP, the state’s response in Table 2 says to refer to the 
“Provider Payment Analysis” tab of Attachment C. However, the latest version of 
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Attachment C does not have a tab entitled “Provider Payment Analysis”. Please update the 
preprint and/or Attachment C appropriately. 
State Response (9/29/2021): The pre-print has been updated appropriately. 

 
2. Refine the evaluation plan for CHIRP to ensure that the effect of the CHIRP state directed 

payment, absent other programmatic changes or other state directed payments, can be 
appropriately evaluated by the state, including a sound attribution methodology. The state 
must provide consistent baseline data to demonstrate year over year changes. 

 
State Response:  The state is working with our EQRO contractor to refine an attribution 
methodology for each program. There are some measures included in the evaluation which 
cannot be limited to providers participating in the DPP. Some of the measures that cannot be 
attributed exclusively to one DPP provider are CMS core set measures recommended by CMS 
for DPP evaluations. In light of the call on 8/24 and CMS' acknowledgement, we will proceed 
with maintaining the CMS core set measures selected for the respective evaluations, even 
though they cannot be attributed only to providers participating in the corresponding DPPs.  
HHSC is also open to providing one annual DPP evaluation which breaks out DPP-specific 
attribution measures, as suggested by CMS in the August 24, 2021 call with Texas. 
    

a.  Does CMS have any other recommendations for how to isolate the impact of the DPP 
other than the work HHSC is undertaking with its EQRO contractor to do so? 

 
CMS Response: Please refer to the overarching comments at the top of this paper.  
State Response: Please refer to our responses to CMS’s overarching comments. 
 
With respect to baseline year, in a phone call on January 27, 2021 with CMS, HHSC proposed 
using CY 2020 and CY2021 as baselines because of the timing of the beginning of the 
program (CY 2021 would include 4 months of the start of the program) and the impact of 
COVID. Using the two years was intended to capture that context for future measurement. 
CMS indicated the proposal made sense. If CMS prefers that we use only one year, HHSC 
could use CY 2021 for the new CHIRP evaluation measures. However, this would delay 
further any evaluation of the programs because of data lags (please see page 6 of the CHIRP 
updated evaluation plan for timeline of available data). 
  
With respect to year-over-year improvement, it is the state’s goal to have improvement year-
over-year, but we are also cognizant of not being able to set goals at this point because of the 
unknown impact of the PHE.  

a.  Does CMS have a recommendation for how the state can address this issue in the 
evaluation plan? 
 

CMS Response: CMS recognizes all healthcare systems have been impacted by COVID and 
that year-over-year improvement will be challenged by the PHE.  We take that into 
consideration in our review of quality improvement efforts.  We anticipate that the PHE will 
be part of the narrative and outcomes of the SDP evaluations including how COVID impacted 
the evaluation findings.   
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State Response: We will add this discussion to the evaluations. Does CMS have concerns with 
the goals and targets we have included in the plans? 
 
CMS Response 9/24/21: Our concern is that the state has not identified any overall quality 
improvement targets for the SDPs. The state will need to provide those overall quality 
improvement targets (for each measure) for SFY 2023; that timeframe allows the state to see 
2021 data and adjust for COVID. 
State Response (9/29/2021): As acknowledged by CMS, the SFY2022 preprints will not 
include improvement targets as baseline data is pending. The State will include initial 
improvement targets for achievement in CY2022 in the SFY2023/Year 2 preprint 
submissions. However, the State may submit an addendum to update these improvement 
targets during SFY2023 after CY2021 data are available (estimated in summer/fall 2022).   
CMS Response (10/18/2021): We understand from the October 4, 2021 call that the targets 
included in the SFY 2023 preprint submission will take into account initial CY2022 provider-
submitted data and that the addendum would take into account state-level measurement data 
from the EQRO. Is this understanding correct? 
State Response (10/22/2021): The SFY 2023 preprint submission would take into account 
initial baseline CY 2021 provider-submitted data in order to set preliminary goals for 
improvement in the 2nd year of the program. The addendum would update the DPP-specific 
improvement goals, if needed, based on complete baseline CY 2021 provider-submitted data 
(which would not be received until April 2022 on currently proposed timelines). Although CY 
2021 state level data from the EQRO will not be available until October 2022, HHSC could 
use historical state level data (incuding CY 2020) to set preliminary goals in the SFY 2023 
preprint submission  .  Another SFY 2023 preprint addendum would update improvement 
goals, if needed, based on complete baseline CY 2021 state level data from the EQRO (which 
would not be received until October 2022). 
 

b. Would maintenance of a high-performance rate within an allowable threshold (but still 
above national benchmarks, for example) be acceptable? 

 
CMS Response: CMS would agree to maintenance of a high-performance rate within a 
threshold above the national benchmark.  The threshold percentage would need to align with 
the national trend for each measure as noted in response to the questions on QIPP above.  
State Response: As proposed, the first year of these programs (CHIRP, DPP BHS, RAPPS, 
and TIPPS) will establish baselines. As such, the state will not make these adjustments in 
administrative rule or the preprints at this time. Thank you for agreeing to maintenance of a 
high-performance rate. HHSC will consider the recommendation for its second-year program 
designs. The requirement to demonstrate year-over-year improvement is something that will 
be evident in the evaluation and structure of the second year of these programs. 
 
CMS Response (9/24/2021): CMS’ understanding is that each of the preprints listed here 
have moved to include only uniform increases where payment is conditioned upon utilization 
and not performance. If any of these proposals condition payment upon performance, then 
changes to account for this will need to be made in alignment to feedback previously 
provided. See comments above related to QIPP. 
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State Response (9/29/2021): The state confirms that CMS’ understanding is correct, and 
payment is not conditioned upon performance in Year 1 in the four new, proposed SDPs. 
 

Texas 
Incentives for 
Physicians and 
Professional 
Services 
(TIPPS) 

1. Remove the 18% reconciliation threshold and base payments only on current utilization or 
performance measured during the rating period (rather than historical utilization or 
performance). 

 
State Response: We understand from the call between Texas and CMS on August 20, 2021, 
CMS will not consider Texas’s proposal of a reduced threshold for SFY 2022, with a 
complete elimination of the structure for SFY2023. In an effort to achieve a pathway forward 
for this important program, Texas would like to utilize a payment structure where interim 
payments for SFY 2022 are based initially upon the historical utilization data, with final 
payments made based upon actual data at the end of the program year, with no contingency 
for a variation in utilization data. This approach will allow for consistent payments to be made 
through the program year, but final payments to be based exclusively on actual utilization.  
Would CMS agree that this approach resolves any outstanding concerns about the tie to 
utilization? If so, Texas will submit a revised pre-print to this effect immediately. 
 
CMS Response: What the state has described for SFY 2022 for TIPPS Component 1, where 
interim payments would initially be based upon historical information but reconciled to actual 
utilization during the rating period, would be permissible. We do have a few follow-up 
questions to ensure our understanding of this arrangement: 
State Response: Thank you for this feedback; we are glad that this matter can be considered 
resolved for the purposes of consideration of our pending SDP approvals. 
 
2. Please describe in more detail how the payments will be made under the state's new 

proposal to replace the reconciliation threshold. Please provide a step-by step breakdown 
for how payment will work for both the MCOs and providers -- including whether the 
interim payments will be based on the same monthly payment amount currently proposed 
in the preprint, when interim payments will be made based on historical utilization, how 
long such interim payments will continue to be made based on historical utilization, when 
the payments will be made based on actual utilization, and how the initial payments made 
based on historical utilization will be reconciled to actual utilization during the rating 
period. Please also discuss if the reconciliation could potentially result in recoupments 
from MCOs or providers.  

State Response:  Please see Attachment A for a timeline and high-level description of 
the process.  There will be three subprocesses required as part of this overall process. 
In the first subprocess, HHSC will pay MCOs a monthly actuarially sound capitated 
rate based upon actual caseloads each month. MCOs will adjudicate actual claims 
through normal processes and then submit to HHSC encounter data.  Typically, due to 
claims processing timelines, encounter data for a rating period is usually considered 
substantially complete approximately 120 days after the end of the rating period, 
which for Texas means December 31, 2022 for the September 1, 2021 through August 
31, 2022 rating period.  In a separate subprocess, HHSC receives quality-related data 
from providers that is required as a condition of participation in the program.  HHSC 
will direct MCOs to issue payments to providers based upon historical data and using 
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funds received by the MCO in the monthly capitated rate that was paid. The MCO will 
issue the interim payment to the provider monthly. In the final subprocess, 
approximately 120 days after the end of the rating period, HHSC will reconcile the 
historical utilization that was used as the basis of the interim payments to the actual 
encounters reported by the MCOs. HHSC will then direct the MCOs to recoup from 
and redistribute funds to providers based upon the reconciled information.  The MCOs 
will not experience recoupments as the capitated rates paid to the MCOs will include 
all necessary payments.  Providers may experience recoupments or receive additional 
funds based upon historical-to-actual utilization fluctuations.  
 

CMS Response (9/24/2021): CMS appreciates the additional information provided on the 
process. CMS would like to confirm the following: 
State Response (9/29/2021): HHSC is happy to share additional information to confirm 
CMS’ understanding of the reconciliation process.  Per CMS’ September 10, 2021 statement 
that the reconciliation process would be permissible under the regulation, we are glad that this 
matter can be considered resolved for the purposes of consideration of our pending SDP 
approvals. 
 
1. The 3 processes indicate that no changes will be made to the payments the MCO receives 

from the state; changes to the payments would occur for the providers within what the 
state has paid the plans, is that correct? 
State Response (9/29/2021): Yes, that is the intent. However, there may be modifications 
to MCO payments if the redistributions are significant to a point that the resulting 
adjustments would no longer be considered actuarially sound. 
 

2. Does the state anticipate any amendments to the rates or rate certifications to account for 
the reconciliation requirement?  
State Response (9/29/2021): Not at this time. 
 

3. How will the state inform the plans of any needed recoupments or redistributions of the 
funds to providers? Through updates to the contract? 
State Response (9/29/2021): The state will inform the MCOs via an updated payment 
scorecard that will show any provider level payment adjustments (positive or negative) 
that are required. 
 
CMS Response (10/18/2021): We understand that the payment scorecard has historically 
been used for payments to QIPP providers, and that the state will now include direction in 
the MCO contracts for using this scorecard for when recoupments or redistributions are 
needed for providers participating in TIPPS, BHS and RAPPS. Is this correct?  
State Response (10/22/2021): The state will create a scorecard specific to each program 
that is similar to the scorecard used in QIPP, but there will not be a consolidated scorecard 
for all programs.  The program-specific scorecards will be used to indicate when 
recoupments or redistributions are necessary. 
 

4. CMS notes the process described in Attachment A seems highly complex and disruptive to 
providers while removing risk from the plans. The source of the complexity seems to be 
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basing payments initially on historical utilization instead of current utilization. Can the 
state explain its preference for this approach? Why not instead base payments under 
Component 1 on current utilization; doing so would then seem to eliminate the need for 
processes 2 and 3 in Attachment A. 
State Response (9/29/2021): The state may consider a change to payments based upon 
claims at the time of adjudication in the future. However, at this time, the administrative 
burden of making coding modifications to claiming systems for each of our MCOs, 
coupled with the shift in timing of payments to providers, outweighs the administrative 
burden that would be absorbed through the process described by the state.  There will be 
risk experienced by the MCOs as their capitated payments will be based upon the 
historical utilization and if utilization varies, the MCO may have downward or upward 
risk. 
 

5. The response to Question 9a in the preprint indicates that the payment for Component 1 
will be a uniform increase of $47.99 for class 1 and $29.15 for class 2. Can the state 
confirm this is correct? Are the payments made under Component 1 to providers on a 
PMPM basis or on a per service (or per claim) basis? Would the amount paid for each 
class change with the reconciliation? 
State Response (9/29/2021): Yes, those uniform increases are correct. The impact of the 
payment increase is the percentage identified on a per unique client or percentage of total 
claims basis; however, the state intends on making the payments as lump sum monthly 
payment during the program year, prior to the reconciliation to actual physician and 
professional claims at the end of the program period. The amounts could change as the 
state intends to maintain the size of components 1 and 2 as identified in the pre-print but 
would adjust the uniform increase per unique client served or the percentage of total 
claims if the actual utilization varies from the historical. The adjustment would take place 
at the time of the reconciliation. 
CMS Response (10/18/2021):  
1. It is still unclear to us if the Component 1 uniform increases would be paid on a 

PMPM basis or on a per service/per claim basis. Our understanding is that $47.99 for 
class 1 and $29.15 for class 2 are the uniform increase estimates on a per claim/service 
basis. However, the response to preprint question 19.b and Attachment L in the revised 
preprint indicates: “The following per member per month rates will be paid: $47.99 for 
class 1, $29.15 for class 2.” Please clarify if the state intends to pay these funds on a 
PMPM basis (rather than on a per claim/utilization basis), including as part of the final 
reconciliation (i.e. applying the PMPM increase in the preprint to actual member 
months during the reconciliation).  
State Response (10/22/2021): Component 1 in TIPPS is designed to be paid based 
upon the number of unique Medicaid managed care clients served by the provider in 
proportion to the total number of unique Medicaid managed care clients served by all 
program participants. The total value of Component 1 for all providers is equal to 65% 
of the program value, paid monthly to each provider. HHSC intends, at the time of 
reconciliation, to recalculate all provider payments using the actual number of unique 
clients served by the provider as compared to the total number of actual unique clients 
served by all program participants. If the total value of Component 1 fluctuates, as a 
result of the total program value fluctuating as a result of caseloads, the per unique 

Case 6:21-cv-00191-JCB   Document 75-1   Filed 11/02/21   Page 50 of 203 PageID #:  13044



28 
 

client monthly payment to providers in the pre-print would be scaled proportionately 
as well. 

2. The state says, “The amounts could change as the state intends to maintain the size of 
components 1 and 2 as identified in the pre-print but would adjust the uniform increase 
per unique client served or the percentage of total claims if the actual utilization varies 
from the historical. The adjustment would take place at the time of the reconciliation.” 

a. We understand from this response that the uniform increase amounts may 
change to ensure that the state maintains the size of components 1 and 2. Is that 
correct?  
State Response (10/22/2021): No, if the actual program size fluctuates as a 
result of caseload, the size of Component 1 would fluctuate proportionately as 
Component 1 is designed to be equal to a percentage of the overall program 
value.  The reconciliation performed at the end of the program year will be 
performed to reconcile to the actual value of Component 1 based upon the 
actual value of the overall program as paid through the program year. 

b. Our understanding from previous rounds of review is that the targeted amount 
for Component 1 is $366,600,000 and for Component 2 is $141,000,000. Can 
the state please confirm these are the amounts that the state intends to reconcile 
to? Will these targeted amounts include any provisions for administration, risk 
margin, and premium tax?  
State Response (10/22/2021): The amounts identified for Components 1 and 2 
are an estimate based upon the proposed program size. However, if the actual 
program size fluctuates as a result of caseload, the size of Components 1 and 2 
would fluctuate proportionately as Component 1 and 2 are designed to be equal 
to a percentage of the overall program value.  The reconciliation performed at 
the end of the program year will be performed to reconcile to the actual value 
of Components 1 and 2 based upon the actual value of the overall program as 
paid through the program year. All managed care capitated payments will 
include administration, risk margin, and premium tax, as appropriate. The 
Component 1 and 2 values listed above do not include any provisions 
associated with administration, risk margin, and premium tax. 

c. Can the state please further explain what is meant by adjusting the uniform 
increase “per unique client” and confirm the retroactively adjusted uniform 
increase would still be the same for all providers in the class for each 
component. 
State Response (10/22/2021): As described above, for Component 1, HHSC 
has calculated the provider payments to pay an equal amount for each unique 
client served by the provider historically compared to the total number of 
unique clients served by all providers. When the reconciliation occurs, the 
payments to each provider will be recalculated to ensure their payments reflect 
actual numbers of unique clients served. The per unique client value will reman 
uniform for all providers in the class. 

d. Can the state please further explain what is meant by adjusting “the percentage 
of total claims”, and confirm the retroactively adjusted uniform increase would 
still be applied to all eligible claims/services.  
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State Response (10/22/2021): HHSC has calculated the provider payments to 
pay a uniform percentage increase for all adjudicated claims paid to program 
participants historically.  When the reconciliation occurs, the payments to each 
provider will apply a uniform increase to all actual adjudicated claims to ensure 
that the total value of Component 2 is still in proportion to the overall program 
value at 25%. This means that the uniform percentage increase may fluctuate 
proportionately to the program, but will remain uniform for all providers based 
upon actual adjudicated claims. 

 
6. The state indicated on calls that the state intended to continue incorporating this payment 

arrangement as an adjustment to base rates rather than a separate payment term. Given the 
revised reconciliation process for Component 1, can the state affirm that it still plans to 
incorporate all components of this payment arrangement through an adjustment to base 
rates or would the state pay any part of this payment arrangement, such as Component 1, 
as a separate payment term? 
State Response (9/29/2021): Yes, all components will be through an adjustment to base 
rates. 
CMS Response (10/18/2021): The state indicates in the response to question 5 above that 
the uniform increases currently documented in the preprint would change at the time of the 
reconciliation as the state intends to maintain the size of Component 1 and Component 2 
funding currently identified in the preprint. Is the state’s goal under Component 1, 
Component 2 or any other component to ensure that exactly a certain amount (e.g., 
$366,600,000 for Component 1 and $141,000,000 for Compnent 2) is expended by the 
plans for payments to providers under any specific components? Or are the amounts listed 
for each component an estimate that is subject to change? If so, what would cause it to 
change?  
State Response (10/22/2021): To clarify, the state intends to maintain the sizes of 
Components 1 and 2 as a percentage of the overall program value; however, the gross 
value of Component 1 may change if the overall program value fluctuates from the 
estimated value.  This fluctuation would be a result of changes in caseload from the 
forecasted caseload for the fiscal year. However, the payments will still be reconciled 
against actual utilization, so the actual percentage of program value compared to actual 
utilization may result in a different percentage rate increase than the estimated rate 
increase, which is based upon historical utilization and estimated program values. 
 
CMS Response (10/18/2021): Does the state direct the plans to set aside any portion of 
the capitation rate paid to them for this payment arrangement? 
State Response (10/22/2021): No. The portion of the capitation rate attributed to each 
DPP has been separately identified and reported to the MCOs but no direction has been 
provided on how the MCOs should “set aside” these funds. 
 
CMS Response (10/18/2021): Are the plans directed to use a specific portion of the 
capitation rates paid to them to pay out Component 1? 
State Response (10/22/2021): No. The capitation rates  have been calculated separately 
for each DPP; however, this add-on rate isn’t delineated between the various components. 
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7. Please also revise the preprint to include the information on the reconciliation process 
described in Attachment A.  
State Response (9/29/2021): All payments will be reconciled to actual utilization data 
during the final reconciliation. Attachment B.1, Reconciliation Process, has been 
incorporated by reference. 

 
3. Can the state confirm that all payments (including the interim payments based on 

historical data) will be reconciled to actual utilization data during the rating period? Or 
will those initial interim payments remain based only on historical utilization?  

State Response: All payments will be reconciled to actual utilization data during the 
final reconciliation. 
 

CMS Response (9/24/2021): See CMS Round 3 responses, Question 4 above - CMS notes the 
process described in Attachment A seems highly complex and disruptive to providers while 
removing risk from the plans. The source of the complexity seems to be basing payments 
initially on historical utilization instead of current utilization. Can the state explain its 
preference for this approach? Why not instead base payments under Component 1 on current 
utilization; doing so would then seem to eliminate the need for processes 2 and 3 in 
Attachment A. 
State Response (9/29/2021): The state may consider a change to payments based upon claims 
at the time of adjudication in the future. However, at this time, the administrative burden of 
making coding modifications to claiming systems for each of our MCOs, coupled with the 
shift in timing of payments to providers, outweighs the administrative burden that would be 
absorbed through the process described by the state.  There will be risk experienced by the 
MCOs as their capitated payments will be based upon the historical utilization and if 
utilization varies, the MCO may have downward or upward risk. 

 
4. We will note that states that make interim payments based on historical utilization and 

then reconcile to actual data have noted that reconciliations like this can be 
administratively burdensome.  

State Response: Noted. The importance of the program to our healthcare safety net is 
significant so HHSC will absorb the administrative burden. 

 
CMS Response (9/24/2021): See CMS Round 3 responses, Question 4 above - CMS notes the 
process described in Attachment A seems highly complex and disruptive to providers while 
removing risk from the plans. The source of the complexity seems to be basing payments 
initially on historical utilization instead of current utilization. Can the state explain its 
preference for this approach? Why not instead base payments under Component 1 on current 
utilization; doing so would then seem to eliminate the need for processes 2 and 3 in 
Attachment A. 
State Response (9/29/2021): The state may consider a change to payments based upon claims 
at the time of adjudication in the future. However, at this time, the administrative burden of 
making coding modifications to claiming systems for each of our MCOs, coupled with the 
shift in timing of payments to providers, outweighs the administrative burden that would be 
absorbed through the process described by the state.  There will be risk experienced by the 
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MCOs as their capitated payments will be based upon the historical utilization and if 
utilization varies, the MCO may have downward or upward risk. 

. 
5. CMS’ understanding from previous responses is that the reconciliation threshold is a part 

of the state’s administrative code. Can the state confirm that this change can be 
implemented without changes to the administrative code? If not, can the state describe the 
process and timing for making such changes? If changes to the administrative code are 
needed, will the state be able to implement those retroactively back to the start of the 
rating period? 

State Response: Implementing this change will require the state to modify the Texas 
Administrative Code.  HHSC will propose that rule changes will apply to the entire 
program period, though the effective date of the rule change will be subsequent to the 
start of the rating period.   

 
CMS Response (9/24/2021): Can the state elaborate the timeframes that would be needed to 
complete the state rulemaking process? Can the state also comment on if they anticipate 
challenges to the rulemaking and what impact those would have on implementation timelines? 
State Response (9/29/2021): The Texas rulemaking process requires filing of a proposed rule 
with the Texas Register by Monday at noon to have the proposal published 11 days later (the 
second Friday after submission). Proposed rules are generally posted for a 30-day public 
comment period. Following the public comment period, the rule can be adopted with or 
without changes. Typically, a rule takes effect 20 days after the date the rule is filed with the 
Texas Register. This total process requires a minimum of 51 days; however, accounting for 
time necessary to prepare the rules for publication, to review public comments and make any 
changes as a result thereof, HHSC typically assumes a minimum of 90 days will be necessary. 
HHSC anticipates receiving public comments, but also anticipates that providers prefer 
changes be made if they are necessary for a CMS approval for state fiscal year 2022. 
 
For more information, CMS may wish to visit our webpage on rulemaking: 
https://www.hhs.texas.gov/laws-regulations/policies-rules/health-human-services-rulemaking. 
 
CMS Response (10/18/2021): From the description above, it sounds like CMS would not 
expect rate amendments or contract amendments to implement the proposed changes until 90 
days after the start of rulemaking at the state level. Is this correct?  
State Response (10/22/2021): With respect to rule making changes described above, the state 
does not anticipate that rate changes or contract amendments would be required to implement 
the changes proposed for TIPPS, so the rates and contracts already filed with CMS will stand. 
 
6. Can the state please describe how this new approach will be accounted for in the capitation 

rates? Will the directed payment continue to be incorporated into the rates as an 
adjustment to the base data or will the directed payment now be incorporated into the rates 
as a separate payment term? It would be helpful for the state to clarify how this new 
approach would impact the amounts included in the initial certification, and if the state and 
actuary intend to amend the rates in the future once the final payments based on actual 
utilization are known. 
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State Response: We expect that the TIPPS would continue to be incorporated as an 
adjustment to the base capitation rates and included in the monthly premium.  Once 
final data is available at the end of the year, a retroactive adjustment to the TIPPS 
capitation rates may be necessary, in which case HHSC would amend the MCO 
contracts and submit an actuarial rate amendment. 
 

CMS Response (9/24/2021): See CMS Round 3 responses, Questions 1, 2 and 6. Appendix 
A, process 3 does not indicate that there will be any changes to the MCO payments and the 
state’s response above states, “The MCOs will not experience recoupments as the capitated 
rates paid to the MCOs will include all necessary payments.” However, this response indicates 
that retroactive adjustments to the capitation rates may be necessary. Can the state please 
clarify if the state expects or anticipates an amendment to the rates and rate certifications may 
be needed and under what circumstances? 
State Response (9/29/2021): The state does not anticipate making any prospective capitated 
rate changes based upon this modification. However, once final data is available at the end of 
the year, a retroactive adjustment to the capitation rates may be necessary if the degree of 
recoupments and redistributions is significant to the point that the capitated rates are no longer 
actuarially sound.  If that occurs, HHSC would amend the MCO contracts and submit an 
actuarial rate amendment. 
CMS Response (10/18/2021): The state indicates that there may be modifications to MCO 
payments if the redistributions are significant to a point that the resulting adjustments would 
no longer be considered actuarially sound. We would appreciate better understanding under 
what circumstances the MCO rates would be revised.  

1. Can the state and its actuary please discuss how you are defining “significant” in this 
instance, and what threshold would trigger adjustments to the MCO capitation rates. 
Please address both the potential instances when MCOs are required to pay out more 
TIPPS payments than the amount of funding included prospectively in capitation rates, 
and when MCOs are required to pay out less TIPPS payments than the amount of 
funding included prospectively in the capitation rates. 
State Response (10/22/2021): The intent of any reconciliation would be to ensure that 
all MCO capitation rates continued to be considered actuarially sound and to ensure 
that no MCO was inadvertently harmed (or profited) due to shifts in utilization and 
provider payments that are beyond their control.  The threshold for triggering a 
retroactive rate change is difficult to define in advance given that there are numerous 
variables that impact the capitation rates and would need to be taken into 
consideration.  Without being overly prescriptive we believe that the risk margin 
would be the starting point for evaluating whether a modification would be necessary 
and that such consideration would be equivalent for the cases of both over and 
underpayment.  There could be scenarios where the trigger could be higher or lower 
than the risk margin such as large scale utilization shifts that impact the overall 
profitability of the MCOs either positively or negatively resulting in variations in other 
assumptions that offset the need to adjust rates retroactively. 

2. Since CMS evaluates actuarial soundness at a rate cell level, we would appreciate 
understanding if the state and actuary intend to review whether adjustments to the rates 
are necessary as a result of the reconciliation at a rate cell level. If not, we would 
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appreciate understanding why not, and at what level the state intends to perform the 
analyses to determine if adjustments to the rates are necessary. 
State Response (10/22/2021): Our intent would be to evaluate the need for any rate 
adjustments at the same level of detail on which the capitation rates are set, i.e. at the 
MCO, SDA and risk group level. 

3. To the extent the state and actuary determine that adjustments to the MCO capitation 
rates are necessary as a result of the reconciliation, we would appreciate understanding 
if the state intends to still include a risk margin provision in the revised TIPPS 
amounts included in the rates based on the reconciliation. If the state intends to still 
include a risk margin when developing revised TIPPS amounts based on the 
reconciliation, we would appreciate understanding why this is reasonable.  
State Response (10/22/2021): In general, risk margins are set by program and applied 
uniformly across all components of the premium rate, i.e. medical, pharmacy, QIPP, 
CHIRP, etc…The margins are not necessarily intended to reflect the risk associated 
with each individual claim type, risk group, SDA but an aggregate reflection of the 
risk across the entire program inclusive of all services and rate components.  For this 
reason, we believe that a risk margin may still be necessary as this assumption is set in 
aggregate and not specific to the TIPPS.  This assumption may need to be reevaluated 
given the specific circumstances in the event a rate adjustment is necessary. 
 

7. We understand from the preprint review that the final expected provider reimbursement 
under this preprint is 100% of ACR for Class 1 (HRIs) and 88% of ACR for Class 2 
(IMEs). Since Component 1 of TIPPS applies to provider classes 1 and 2, can the state 
please clarify if the state’s proposed approach is expected to result in changes to the final 
expected provider reimbursement levels indicated in the current preprint. 

State Response: The state does not anticipate a change in the reimbursement levels 
indicated in the pre-print as a result of this change. 

 
8. Require that any payments be based on performance linked to Medicaid managed care 

enrollees only (not Medicaid FFS), and performance-based payments must ensure that 
providers are achieving year over year improvement in accordance with the regulatory 
requirement that the arrangement must advance managed care quality goals and 
objectives. 

 
State Response: The state believes the payments are based on performance linked to 
Medicaid managed care enrollees. HHSC has developed a hybrid model that requires 
providers to meet program quality requirements, but where payment is still triggered by 
Medicaid managed care utilization. In the TIPPS amended pre-print, both types of DPPs are 
selected in question 9. For example, in the TIPPS Component 3 and DPP BHS Component 2, 
once a provider has demonstrated achievement on their measures, they are eligible to earn 
payments. The payments are rate enhancements paid upon claims adjudication of certain 
codes identified in the program requirements. On the August 24, 2021 call with Texas, CMS 
indicated this was not clear in the preprint. Could we maintain the quality descriptions in our 
pre-print submissions, as we hope to transition toward more value-based DPPs in the future, 
but change the selection under question 10 to remove “Quality Payment/Pay for Performance” 
but leave “Medicaid-Specific Delivery System Reform” and “Performance Improvement 
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Initiative”? Or does CMS have suggestions for other changes Texas could make to the pre-
print to address this issue? 
 
CMS Response: Based on our recent discussions with the state, CMS understands that 
Component 1 and 3 should be considered a fee schedule requirement (per preprint question 
9b) and Component 2 should be considered a value-based payment arrangement (per preprint 
question 9a). If this is accurate, please update preprint question 8 (Att B) to make this 
distinction. Please also revise the responses to Questions 9-14 to only reflect the condition of 
payment for Component 2; Questions 15-18 should only reflect information for Components 1 
and 3. Components 1 and 3, as they are paid per adjudicated claim, would be classified as 
uniform increases using an alternative fee schedule. 
State Response: We will make this adjustment. However, the rate enhancement will not be 
using an alternative fee schedule, but rather an increase above the contracted rate. This 
information has been updated in the preprint. Please see revised preprint PDF, Attachment B, 
Attachment C, and Attachment D. 
 
CMS Response (9/24/2021):  
9. From the revisions in the preprint, the state has indicated that all components of this 

payment arrangement are uniform increases where payment is conditioned upon utilization 
and no components are VBP (where payment is conditioned upon performance.) Can the 
state confirm this understanding is correct? 
State Response (9/29/2021): Yes, the state confirms CMS’ understanding. 
 

10. The state’s revised preprint includes the following in response to Question 8, “Texas will 
discuss with CMS specifics related to Component 3 on the call scheduled for September 
16, 2021.” Please strike this sentence from the preprint. 
State Response (9/29/2021): The pre-print has been updated accordingly. 
 

11. In the state’s revised preprint, Question 21 no longer has a response. Please revise the 
preprint to include an update to Question 21. 
State Response (9/29/2021): The pre-print has been updated accordingly. 

 
 Should CMS want to restrict measurement to only Medicaid managed care members, would it 
be possible to transition over the first year of the program so that providers are able to make 
necessary system changes to stratify by Medicaid managed care only? In that instance, HHSC 
would need to amend the selection of measures used for tracking provider quality 
improvement, such as the structure measures or hospital safety measures.   
12.  Does CMS’s concern about restricting measurement to managed care members only apply 

to Pay-for-performance measures in a value-based DPP? Or would it also apply to 
provider-reported measures used for evaluations? 

 
CMS Response: When payment is made based upon performance, the performance must be 
measured to be specific to Medicaid managed care and not Medicaid FFS or another payer. 
We understand that providers may need more time to report the data properly to do so. When 
such instances have come up in other states, states will often restructure the payment from a 
pay-for-performance requirement to a fee schedule (e.g., uniform increase). In such instances, 
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the uniform increase is paid per claim rather than paid based upon performance. States will 
often pair this change with a provider eligibility requirement that in order to obtain the 
uniform increase, the provider must report certain data elements according to the state’s 
specifications. Such a strategy allows the state and providers time to report the data 
appropriately, collect proper baseline data and then in later years, transition to payment based 
upon performance in such a way that performance is measured to be specific to Medicaid 
managed care. Other states have used such strategies to successfully transition to VBP 
arrangements.  
State Response: The state is amending component 2 to a uniform rate enhancement and will 
require provider-reported measures to be stratified by Medicaid managed care only for the 
purposes of the evaluation.  
 
CMS Response (9/24/2021): The state’s revised preprint indicates that component 2 
payments to providers will be conditioned upon utilization rather than performance. If that is 
incorrect, then changes to account for this will need to be made in alignment to feedback 
previously provided. See comments above related to QIPP. 
State Response (9/29/2021): The State confirms that CMS’ understanding is correct. In Year 
1, Component 2 in TIPPS will be conditioned upon utilization and a reconciliation approach 
identical to the reconciliation described for Component 1 will be utilized for Component 2. 
CMS Response (10/18/2021): Our understanding is that the state will do a reconciliation from 
historical to actual utilization for Components 1 and 2, but not Component 3. Please confirm. 
State Response (10/22/2021): Correct. Component 3 is already paid on actual adjudicated 
claims at the time of adjudication so no reconciliation for Component 3 is necessary. 
 
The evaluation needs to be of the SDP which operates in Medicaid managed care only. For 
this reason, evaluation data should only include Medicaid managed care members. This would 
apply to both pay for performance measures and provider reported measures for evaluations. 
 
State Response: This change to require participating providers to stratify measure reporting by 
Medicaid managed care will necessitate changes in the program requirements. It may also 
require a new program participation application and eligibility determination period or 
withdrawal period, as some providers will not be able to comply with this requirement in the 
first year of the program. Finally, these required changes will delay the provider reporting 
periods. 
 
CMS Response 9/24/21: Please clarify whether the data and evaluations will be delayed due 
to these challenges, or that these challenges make separation of health services provided to 
Medicaid MCO beneficiaries and their health outcomes insurmountable. 
State Response (9/29/2021): The data and evaluations may be delayed in the first year, but 
these challenges are not insurmountable.   
 
With regard to year-over-year improvement, we also have additional questions: 
13. HHSC assumes this applies to provider-level pay-for-performance measures in addition to 

evaluation measurement at the Medicaid-member level. Is that correct? CMS Response: 
Yes, the SDP should aim to have year-over-year improvement in the evaluation measures 
at the SDP-level (i.e., across all the providers participating in the SDP).  
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For determining payment under Component 2 or any other pay for performance 
components, measurement should be done at the facility or provider level.  
 
As noted earlier, our primary concern for components of the payment arrangement 
where payment is conditioned upon performance, such as Component 2 in TIPPS, 
relates to the OIG finding on QIPP that nursing facilities that declined in performance 
continued to receive quality improvement incentive payments. The structure of 
Component 2 in TIPPS appears to raise the same sort of concerns raised about the 
structure of QIPP in determining payment – that there could be instances where a 
provider has a significant decline in performance but the provider would still receive a 
payment under Component 2 by performing at or better than the national average on at 
least some of the measures. We understand that there may be natural fluctuations in 
provider performance; what we want to address with the state is to prevent instances 
when there is a notable decline in performance and yet the provider still earns payment 
under Component 2 because they satisfy the benchmark. We would strongly advise 
that the state consider adding some threshold for at least maintaining or improving 
performance.  
 
As noted for QIPP, CMS believes the only way to address this concern would be that 
for all components where payment is conditioned upon performance on a quality 
measure (e.g. Component 2 of TIPPS) and the state wants to use a set benchmark that 
a provider must achieve to earn payment (e.g., a statewide or national benchmark), the 
state adopt a requirement that if the provider was already achieving the benchmark at 
the start of the performance measurement period, they would have to demonstrate 
period over period performance (e.g., year over year or quarter over quarter.) We 
recognize that there may be high-achieving providers that already surpassed the 
benchmark and show moderate fluctuations in performance that are natural 
fluctuations in performance. To address this, we would recommend that when 
measuring performance over self, the state allow for maintaining performance within 
the trend for the national benchmark for each measure. For example, if the national or 
statewide benchmark dipped by 1% from the previous period to the current period, 
providers who are already over the benchmark and maintained their performance 
measured at the individual facility level within a margin of +/-1 percent or improved 
by more than that would earn payment; if the same facility declined in performance by 
more than 1%, they would not receive payment even if their performance is over the 
benchmark. 
State Response: As proposed, the first year of these programs (CHIRP, DPP BHS, 
RAPPS, and TIPPS) will establish baselines. As such, the state will not make these 
adjustments in administrative rule or the preprints at this time. Thank you for 
recognizing the option for maintenance of a high-performance rate. HHSC will 
consider the CMS recommendation for its second-year program designs. The 
requirement to demonstrate year-over-year improvement will be evident in the 
evaluation and structure of the second year of these programs. 
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CMS Response (9/24/2021): CMS’ understanding is that each of the preprints listed here 
have moved to include only uniform increases where payment is conditioned upon utilization 
and not performance. If any of these proposals condition payment upon performance, then 
changes to account for this will need to be made in alignment to feedback previously 
provided. See comments above related to QIPP. 

 
State Response (9/29/2021): The State confirms that CMS’ understanding is correct. In Year 
1, all components of CHIRP, TIPPS, RAPPS, and DPP for BHS will be uniform increases 
where payment is conditioned upon utilization and not performance. In QIPP, Components 2, 
3, and 4 will remain value based payments conditioning payment upon performance. 

 
14.  How should this apply to structure measures currently included in the program? CMS 

Response: As noted earlier, CMS strongly encourages states to use outcome measures for 
value-based payments. Using structural measures does not necessarily lead to health 
improvements for Medicaid beneficiaries. Using structure or count measures along with 
outcome measures can, however, show the importance of ensuring adequate staffing on 
health outcomes of beneficiaries, especially when done over time.  We encourage Texas, 
therefore, to use these measures along with outcome measures that are measuring the 
impact of the healthcare. Also process measures, such as vaccine administration, can be 
used with outcome measures.  

 
If the state chooses to pair outcome measures with structure measures and/or process 
measures, the same advice would apply as in response to part b above.  
State Response: The state has included structure, process and outcome measures in 
TIPPS. We will continue to do so, as the structures are encouraging DSRIP-informed 
best practices that impact improvement in health outcomes. It is our understanding that 
CMS does not require year-over-year improvement in structure measures and prefers 
process and outcome measures for the pay-for-performance components of these 
programs.  

 
CMS Response (9/24/2021): Thank you for the state’s response. CMS’ understanding is the 
state has revised this preprint so that the payments under this payment arrangement are no 
longer conditioned upon performance. CMS’ understanding is the inclusion of structure, 
process and outcomes measures for TIPPS refers to the evaluation of the payment 
arrangement and/or provider eligibility for the class. If this is incorrect and any component of 
TIPPS requires payments conditioned upon performance, the guidance provided earlier for 
QIPP Components 2-4 would apply. 
State Response (9/29/2021): Noted. The State confirms that CMS’ understanding is correct 
and in Year 1 TIPPS will not include any payments conditioned upon performance. 
 

Texas DPPs feature measures intended exclusively as improvement over self (IOS) 
measures or benchmark measures. If a measure is exclusively a benchmark measure, is 
it acceptable for a provider to maintain performance above the benchmark? CMS 
Response: As noted earlier, our primary concern for components of the payment 
arrangement where payment is conditioned upon performance, such as Component 2 
in TIPPS, relates to the OIG finding on QIPP that nursing facilities that declined in 
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performance continued to receive quality improvement incentive payments. The 
structure of Component 2 in TIPPS appears to raise the same sort of concerns raised 
about the structure of QIPP in determining payment – that there could be instances 
where a provider has a significant decline in performance but the provider would still 
receive a payment under Component 2 by performing at or better than the national 
average on at least some of the measures. We understand that there may be natural 
fluctuations in provider performance; what we want to address with the state is to 
prevent instances when there is a notable decline in performance and yet the provider 
still earns payment under Component 2 because they satisfy the benchmark. We would 
strongly advise that the state consider adding some threshold for at least maintaining or 
improving performance.  
 
As noted for QIPP, CMS believes the only way to address this concern would be that 
for all components where payment is conditioned upon performance on a quality 
measure (e.g. Component 2 of TIPPS) and the state wants to use a set benchmark that 
a provider must achieve to earn payment (e.g. a statewide or national benchmark), the 
state adopt a requirement that if the provider was already achieving the benchmark at 
the start of the performance measurement period, they would have to demonstrate 
period over period performance (e.g. year over year or quarter over quarter.)  
State Response: The state will assess using IOS goals for providers who are 
performing above the benchmark goal. For CHIRP, DPP BHS, RAPPS, and TIPPS, 
the requirement to demonstrate year-over-year improvement is something that will be 
evident in the evaluation and structure of the second year of these programs. As 
proposed, the first year of these programs will establish baselines. 

 
CMS Response (9/24/2021): Thank you for the state’s response. CMS’ understanding is the 
state has revised this preprint so that the payments under this payment arrangement are no 
longer conditioned upon performance. CMS’ understanding is the inclusion of structure, 
process and outcomes measures for TIPPS refers to the evaluation of the payment 
arrangement and/or provider eligibility for the class. If this is incorrect and any component of 
TIPPS requires payments conditioned upon performance, the guidance provided earlier for 
QIPP Components 2-4 would apply. 
State Response (9/29/2021): Noted. The State confirms that CMS’ understanding is correct, 
and in Year 1 TIPPS will not include any payments conditioned upon performance. 
 
15. Would maintenance of a rate of performance for a high performer be acceptable? CMS 

Response: We recognize that there may be high-achieving providers that already 
surpassed the benchmark and show moderate fluctuations in performance that are natural 
fluctuations in performance. To address this, we would recommend that when measuring 
performance over self, the state allow for maintaining performance within the trend for the 
national benchmark for each measure. For example, if the national or statewide benchmark 
dipped by 1% from the previous period to the current period, providers who are already 
over the benchmark and maintained their performance measured at the individual facility 
level within a margin of +/-1 percent or improved by more than that would earn payment; 
if the same facility declined in performance by more than 1%, they would not receive 
payment even if their performance is over the benchmark. 
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State Response: As proposed, the first year of these programs (CHIRP, DPP BHS, 
RAPPS, and TIPPS) will establish baselines. As such, the state will not make these 
adjustments in administrative rule or the preprints at this time. Thank you for 
recognizing the option for maintenance of a high-performance rate. HHSC will 
consider the CMS recommendation for its second-year program designs. The 
requirement to demonstrate year-over-year improvement will be evident in the 
evaluation and structure of the second year of these programs. 

 
CMS Response (9/24/2021): Thank you for the state’s response. CMS’ understanding is the 
state has revised this preprint so that the payments under this payment arrangement are no 
longer conditioned upon performance. CMS’ understanding is the inclusion of structure, 
process and outcomes measures for TIPPS refers to the evaluation of the payment 
arrangement and/or provider eligibility for the class. If this is incorrect and any component of 
TIPPS requires payments conditioned upon performance, the guidance provided earlier for 
QIPP Components 2-4 would apply. 
State Response (9/29/2021): Noted. The State confirms that CMS’ understanding is correct, 
and in Year 1 TIPPS will not include any payments conditioned upon performance. 
 
16. Refine the evaluation plan for TIPPS to ensure that the effect of the TIPPS state directed 

payment, absent other programmatic changes or other state directed payments, can be 
appropriately evaluated by the state, including a sound attribution methodology. The state 
must provide consistent baseline data to demonstrate year over year changes.  

 
State Response: The state is working with our EQRO contractor to refine an attribution 
methodology for each program. There are some measures included in the evaluation which 
cannot be limited to providers participating in the DPP. Some of the measures that cannot be 
attributed exclusively to one DPP provider are CMS core set measures recommended by CMS 
for DPP evaluations. In light of the call with Texas on August 24 and CMS' 
acknowledgement, we will proceed with maintaining the CMS core set measures selected for 
the respective evaluations, even though they cannot be attributed only to providers 
participating in the corresponding DPPs. HHSC is also open to providing one annual DPP 
evaluation which breaks out DPP-specific attribution measures, as suggested by CMS in the 
August 24, 2021 call with Texas. 
    
17.  Does CMS have any other recommendations for how to isolate the impact of the DPP 

other than the work HHSC is undertaking with its contractor to do so? CMS Response: 
Please refer to the overarching comments at the top of this paper. 

State Response: Please refer to our responses to CMS’s overarching comments. 
 
With respect to baseline year, in a phone call on January 27, 2021 with CMS, HHSC proposed 
using CY 2020 and CY2021 as baselines because of the timing of the beginning of the 
program (CY 2021 would include 4 months of the start of the program) and the impact of 
COVID. Using the two years was intended to capture that context for future measurement. 
CMS indicated the proposal made sense.  If CMS prefers that we use only one year, HHSC 
could use CY 2021 for the new TIPPS evaluation measures. However, this would delay 
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further any evaluation of the programs because of data lags (please see page 5 of the TIPPS 
updated evaluation plan for timeline of available data). 
  
With respect to year-over-year improvement, it is the state’s goal to have improvement year-
over-year, but we are also cognizant of not being able to set goals at this point because of the 
unknown impact of the PHE.  
18.  Does CMS have a recommendation for how the state can address this issue in the 

evaluation plan? CMS Response: CMS recognizes all healthcare systems have been 
impacted by COVID and that year-over-year improvement will be challenged by the PHE.  
We take that into consideration in our review of quality improvement efforts.  We 
anticipate that the PHE will be part of the narrative and outcomes of the SDP evaluations 
including how COVID impacted the evaluation findings.    

State Response: We will include this in the evaluation discussion. Does CMS have 
concerns with the goals and targets we have included in the plans? 
 
CMS Response 9/24/21: Our concern is that the state has not identified any overall 
quality improvement targets for the SDPs. The state will need to provide those overall 
quality improvement targets (for each measure) for SFY 2023; that timeframe allows 
the state to see 2021 data and adjust for COVID. 
 
State Response (9/29/2021): As acknowledged by CMS, the SFY2022 preprints will 
not include improvement targets as baseline data is pending. The State will include 
initial improvement targets for achievement in CY2022 in the SFY2023/Year 2 
preprint submissions. However, the State may submit an addendum to update these 
improvement targets during SFY2023 after CY2021 data are available (estimated in 
summer/fall 2022).   
 

19. Would maintenance of a high-performance rate within an allowable threshold (but still 
above national benchmarks, for example) be acceptable? CMS Response: We recognize 
that there may be high-achieving providers that already surpassed the benchmark and 
show moderate fluctuations in performance that are natural fluctuations in performance. 
To address this, we would recommend that when measuring performance over self, the 
state allow for maintaining performance within the trend for the national benchmark for 
each measure. For example, if the national or statewide benchmark dipped by 1% from the 
previous period to the current period, providers who are already over the benchmark and 
maintained their performance measured at the individual facility level within a margin of 
+/-1 percent or improved by more than that would earn payment; if the same facility 
declined in performance by more than 1%, they would not receive payment even if their 
performance is over the benchmark. 

State Response: As proposed, the first year of these programs (CHIRP, DPP BHS, 
RAPPS, and TIPPS) will establish baselines. As such, the state will not make these 
adjustments in administrative rule or the preprints at this time. Thank you for 
recognizing the option for maintenance of a high-performance rate. HHSC will 
consider the CMS recommendation for its second-year program designs. The 
requirement to demonstrate year-over-year improvement will be evident in the 
evaluation and structure of the second year of these programs. 
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CMS Response (9/24/2021): CMS’ understanding is that each of the preprints listed here 
have moved to include only uniform increases where payment is conditioned upon utilization 
and not performance. If any of these proposals condition payment upon performance, then 
changes to account for this will need to be made in alignment to feedback previously 
provided. See comments above related to QIPP. 
State Response (9/29/2021): The State confirms that CMS’ understanding is correct. In Year 
1 all components of CHIRP, TIPPS, RAPPS, and DPP for BHS will be uniform increases 
where payment is conditioned upon utilization and not performance. In QIPP, Components 2, 
3, and 4 will remain value based payments conditioning payment upon performance. 
 
 

Rural Access to 
Primary and 
Preventative 
Services 
(RAPPS) 

1. Remove the 10% reconciliation threshold and base payments only on current utilization or 
performance measured during the rating period (rather than historical utilization or 
performance). 

 
State Response: We understand from the call between Texas and CMS on August 20, 2021, 
CMS will not consider Texas’s proposal of a reduced threshold for SFY 2022, with a 
complete elimination of the structure for SFY2023. In an effort to achieve a pathway forward 
for this important program, Texas would like to utilize a payment structure where interim 
payments for SFY 2022 are based initially upon the historical utilization data, with final 
payments made based upon actual data at the end of the program year, with no contingency 
for a variation in utilization data. This approach will allow for consistent payments to be made 
through the program year, but final payments to be based exclusively on actual utilization.  
Would CMS agree that this approach resolves any outstanding concerns about the tie to 
utilization? If so, Texas will submit a revised pre-print to this effect immediately. 
 
CMS Response: What the state has described for SFY 2022 for RAPPS Component 1, where 
interim payments would initially be based upon historical information but reconciled to actual 
utilization during the rating period, would be permissible. We do have a few follow-up 
questions to ensure our understanding of this arrangement: 
State Response: Thank you for this feedback; we are glad that this matter can be considered 
resolved for the purposes of consideration of our pending SDP approvals. 
CMS Response (10/18/2021): Our understanding is that only RAPPS Component 1, not 
Component 2, will have a reconciliation from historical to actual utilization. However, in 
Attachment B for preprint question 8, it indicates for Component 2 that “A separate 
reconciliation will be performed for rural health clinics based on actual utilization.” Can the 
state please clarify? 
State Response (10/22/2021): The statement that CMS refers to is not in the context of 
Component 2, but is a reiteration indiciating that the reconciliation will be performed for 
Component 1, which was described in more detail under the paragraph specific to Component 
1 in Attachment B. 
 
2. Please confirm our understanding that proposed approach of continuing interim payments 

based on past utilization with a final year-end payment based on actual utilization only 
applies to Component 1 of the directed payment. 
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State Response: Texas confirms CMS’ understanding. 
 

3. Please describe in more detail how the payments will be made under the state's new 
proposal to replace the reconciliation threshold. Please provide a step-by step breakdown 
for how payment will work for both the MCOs and providers -- including whether the 
interim payments will be based on the same monthly payment amount proposed in the 
current preprint, when interim payments will be made based on historical utilization, how 
long such interim payments will continue to be made based on historical utilization, when 
the payments will be made based on actual utilization, and how the initial payments made 
based on historical utilization will be reconciled to actual utilization during the rating 
period. Please also discuss if the reconciliation could potentially result in recoupments 
from MCOs or providers.  

State Response: Please see Attachment A for a timeline and high-level description of 
the process.  There will be three subprocesses required as part of this overall process. 
In the first subprocess, HHSC will pay MCOs a monthly actuarially sound capitated 
rate based upon actual caseloads each month. MCOs will adjudicate actual claims 
through normal processes and then submit to HHSC encounter data.  Typically, due to 
claims processing timelines, encounter data for a rating period is usually considered 
substantially complete approximately 120 days after the end of the rating period, 
which for Texas means December 31, 2022 for the September 1, 2021 through August 
31, 2022 rating period.  In a separate subprocess, HHSC receives quality-related data 
from providers that is required as a condition of participation in the program.  HHSC 
will direct MCOs to issue payments to providers based upon historical data and using 
funds received by the MCO in the monthly capitated rate that was paid. The MCO will 
issue the interim payment to the provider monthly. In the final subprocess, 
approximately 120 days after the end of the rating period, HHSC will reconcile the 
historical utilization that was used as the basis of the interim payments to the actual 
encounters reported by the MCOs. HHSC will then direct the MCOs to recoup from 
and redistribute funds to providers based upon the reconciled information.  The MCOs 
will not experience recoupments as the capitated rates paid to the MCOs will include 
all necessary payments.  Providers may experience recoupments or receive additional 
funds based upon historical-to-actual utilization fluctuations. 

CMS Response (9/24/2021): CMS appreciates the additional information provided on the 
process. CMS would like to confirm the following: 
State Response (9/29/2021): HHSC is happy to share additional information to confirm 
CMS’ understanding of the reconciliation process.  Per CMS’ September 10, 2021 statement 
that the reconciliation process would be permissible under the regulation, we are glad that this 
matter can be considered resolved for the purposes of consideration of our pending SDP 
approvals. 
 
1. The 3 processes indicate that no changes will be made to the payments the MCO receives 

from the state; changes to the payments would occur for the providers within what the 
state has paid the plans, is that correct? 
State Response (9/29/2021): Yes, that is the intent. However, there may be modifications 
to MCO payments if the redistributions are significant to a point that the resulting 
adjustments would no longer be considered actuarially sound. 
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2. Does the state anticipate any amendments to the rates or rate certifications to account for 

the reconciliation requirement?  
State Response (9/29/2021): Not at this time. 
 

3. How will the state inform the plans of any needed recoupments or redistributions of the 
funds to providers? Through updates to the contract? 
State Response (9/29/2021): The state will inform the MCOs via an updated payment 
scorecard that will show any provider level payment adjustments (positive or negative) 
that are required. 
CMS Response (10/18/2021): We understand that the payment scorecard has historically 
been used for payments to QIPP providers, and that the state will now include direction in 
the MCO contracts for using this scorecard for when recoupments or redistributions are 
needed for providers participating in TIPPS, BHS and RAPPS. Is this correct?  
State Response (10/22/2021): The state will create a scorecard specific to each program 
that is similar to the scorecard used in QIPP, but there will not be a consolidated scorecard 
for all programs.  The program-specific scorecards will be used to indicate when 
recoupments or redistributions are necessary. 
 

4. CMS notes the process described in Attachment A seems highly complex and disruptive to 
providers while removing risk from the plans. The source of the complexity seems to be 
basing payments initially on historical utilization instead of current utilization. Can the 
state explain its preference for this approach? Why not instead base payments under 
Component 1 on current utilization; doing so would then seem to eliminate the need for 
processes 2 and 3 in Attachment A. 
State Response (9/29/2021): The state may consider a change to payments based upon 
claims at the time of adjudication in the future. However, at this time, the administrative 
burden of making coding modifications to claiming systems for each of our MCOs, 
coupled with the shift in timing of payments to providers, outweighs the administrative 
burden that would be absorbed through the process described by the state.  There will be 
risk experienced by the MCOs as their capitated payments will be based upon the 
historical utilization and if utilization varies, the MCO may have downward or upward 
risk. 
 

5. The response to Question 9a in the preprint indicates that the payment for Component 1 
will be a uniform increase of $22.53 for free-standing RHCs and $20.74 for hospital-based 
RHCs. Can the state confirm this is correct? Are the payments made under Component 1 
to provider on a PMPM basis or on a per service (or per claim) basis? Would the amount 
paid for each class change with the reconciliation? 
State Response (9/29/2021): Yes, we confirm these amounts are correct. The impact of 
the payment increase is a uniform increase based upon utilization; however, the state 
intends on making the payments as a lump sum monthly payment during the program year, 
prior to the reconciliation to actual RHC claims at the end of the program period. The 
amounts could change as the state intends to maintain the size of component 1 as 

Case 6:21-cv-00191-JCB   Document 75-1   Filed 11/02/21   Page 66 of 203 PageID #:  13060



44 
 

identified in the pre-print but would adjust the amount if the actual utilization varies from 
the historical. The adjustment would take place at the time of the reconciliation. 

CMS Response (10/18/2021): The state says, “The amounts could change as the state 
intends to maintain the size of component 1 as identified in the pre-print but would 
adjust the amount if the actual utilization varies from the historical. The adjustment 
would take place at the time of the reconciliation.” 

e. We understand from this response that the uniform increase amounts may 
change to ensure that the state maintains the size of components 1. Is that 
correct?  
State Response (10/22/2021): No, if the actual program size fluctuates as a 
result of caseload, the size of Component 1 would fluctuate proportionately as 
Component 1 is designed to be equal to a percentage of the overall program 
value.  The reconciliation performed at the end of the program year will be 
performed to reconcile to the actual value of Component 1 based upon the 
actual value of the overall program as paid through the program year. 

f. Our understanding from previous rounds of review is that the targeted amount 
for Component 1 is $7,957,751. Can the state please confirm this is the amount 
that the state intends to reconcile to? Will this targeted amount include any 
provisions for administration, risk margin, and premium tax? 
State Response (10/22/2021): The amount identified for Component 1 is an 
estimate based upon the proposed program size. However, if the actual 
program size fluctuates as a result of caseload, the size of Component 1 would 
fluctuate proportionately as Component 1 is designed to be equal to a 
percentage of the overall program value.  The reconciliation performed at the 
end of the program year will be performed to reconcile to the actual value of 
Component 1 based upon the actual value of the overall program as paid 
through the program year. All managed care capitated payments will include 
administration, risk margin, and premium tax, as appropriate. The Component 
1 value above does not include any provisions associated with administration, 
risk margin, and premium tax as these are removed from the total program 
funds before Component 1’s value is calculated. 

 
6. The state indicated on calls that the state intended to continue incorporating this payment 

arrangement as an adjustment to base rates rather than a separate payment term. Given the 
revised reconciliation process for Component 1, can the state affirm that it still plans to 
incorporate all components of this payment arrangement through an adjustment to base 
rates or would the state pay any part of this payment arrangement, such as Component 1, 
as a separate payment term? 
State Response (9/29/2021): Yes, all components will be through an adjustment to base 
rates. 
CMS Response (10/18/2021): The state indicates in the response to question 5 above that 
the uniform percentage increase currently documented in the preprint would change at the 
time of the reconciliation as the state intends to maintain the size of Component 1 funding 
currently identified in the preprint. Is the state’s goal under Component 1 or any other 
Component to ensure that exactly a certain amount (e.g., $7,957,751) is expended by the 
plans for payments to providers under any specific components (e.g., Component 1)? Or 
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are the amounts listed for each component an estimate that is subject to change? If so, 
what would cause it to change?  
State Response (10/22/2021): To clarify, the state intends to maintain the size of 
Component 1 as a percentage of the overall program value; however, the gross value of 
Component 1 may change if the overall program value fluctuates from the estimated 
value.  This fluctuation would be a result of changes in caseload from the forecasted 
caseload for the fiscal year. However, the payments will still be reconciled against actual 
utilization, so the actual percentage of program value compared to actual utilization may 
result in a different percentage rate increase than the estimated rate increase, which is 
based upon historical utilization and estimated program values. 
 
CMS Response (10/18/2021): Does the state direct the plans to set aside any portion of 
the capitation rate paid to them for this payment arrangement? 
State Response (10/22/2021): No. The portion of the capitation rate attributed to each 
DPP has been separately identified and reported to the MCOs but no direction has been 
provided on how the MCOs should “set aside” these funds. 
 
CMS Response (10/18/2021): Are the plans directed to use a specific portion of the 
capitation rates paid to them to pay out Component 1? 
State Response (10/22/2021): No. The capitation rates  have been calculated separately 
for each DPP; however, this add-on rate isn’t delineated between the various components. 

 
7. Please also revise the preprint to include the information on the reconciliation process 

described in Attachment A.  
State Response (9/29/2021): Please see the changes in the attached pre-prints, per your 
request. 

 
4. Can the state confirm that all payments (including the interim payments based on 

historical data) will be reconciled to actual utilization data during the rating period? Or 
will those initial interim payments remain based only on historical utilization?  

State Response: All payments will be reconciled to actual utilization data during the 
final reconciliation. 

 
CMS Response (9/24/2021): See CMS Round 3 responses, Question 4 above - CMS notes the 
process described in Attachment A seems highly complex and disruptive to providers while 
removing risk from the plans. The source of the complexity seems to be basing payments 
initially on historical utilization instead of current utilization. Can the state explain its 
preference for this approach? Why not instead base payments under Component 1 on current 
utilization; doing so would then seem to eliminate the need for processes 2 and 3 in 
Attachment A. 
State Response (9/29/2021): The state may consider a change to payments based upon claims 
at the time of adjudication in the future. However, at this time, the administrative burden of 
making coding modifications to claiming systems for each of our MCOs, coupled with the 
shift in timing of payments to providers, outweighs the administrative burden that would be 
absorbed through the process described by the state.  There will be risk experienced by the 
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MCOs as their capitated payments will be based upon the historical utilization and if 
utilization varies, the MCO may have downward or upward risk. 
 

 
5. We will note that states that make interim payments based on historical utilization and 

then reconcile to actual data have noted that reconciliations like this can be 
administratively burdensome.  

State Response: Noted. The importance of the program to our healthcare safety net is 
significant so HHSC will absorb the administrative burden. 

 
CMS Response (9/24/2021): See CMS Round 3 responses, Question 4 above - CMS notes the 
process described in Attachment A seems highly complex and disruptive to providers while 
removing risk from the plans. The source of the complexity seems to be basing payments 
initially on historical utilization instead of current utilization. Can the state explain its 
preference for this approach? Why not instead base payments under Component 1 on current 
utilization; doing so would then seem to eliminate the need for processes 2 and 3 in 
Attachment A. 
State Response (9/29/2021): The state may consider a change to payments based upon claims 
at the time of adjudication in the future. However, at this time, the administrative burden of 
making coding modifications to claiming systems for each of our MCOs, coupled with the 
shift in timing of payments to providers, outweighs the administrative burden that would be 
absorbed through the process described by the state.  There will be risk experienced by the 
MCOs as their capitated payments will be based upon the historical utilization and if 
utilization varies, the MCO may have downward or upward risk. 
 

 
6. CMS’ understanding from previous responses is that the reconciliation threshold is a part 

of the state’s administrative code. Can the state confirm that this change can be 
implemented without changes to the administrative code? If not, can the state describe the 
process and timing for making such changes? If changes to the administrative code are 
needed, will the state be able to implement those retroactively back to the start of the 
rating period? 

State Response: Implementing this change will require the state to modify the Texas 
Administrative Code.  HHSC will propose that rule changes will apply to the entire 
program period, though the effective date of the rule change will be subsequent to the 
start of the rating period.   

 
CMS Response (9/24/2021): Can the state elaborate the timeframes that would be needed to 
complete the state rulemaking process? Can the state also comment on if they anticipate 
challenges to the rulemaking and what impact those would have on implementation timelines? 

State Response (9/29/2021): The Texas rulemaking process requires filing of a 
proposed rule with the Texas Register by Monday at noon to have the proposal 
published 11 days later (the second Friday after submission). Proposed rules are 
generally posted for a 30-day public comment period. Following the public comment 
period, the rule can be adopted with or without changes. Typically, a rule takes effect 
20 days after the date the rule is filed with the Texas Register.  This total process 
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requires a minimum of 51 days; however, accounting for time necessary to prepare the 
rules for publication, to review public comments, and make any changes as a result 
thereof, HHSC typically assumes a minimum of 90 days will be necessary. HHSC 
anticipates receiving public comments but also anticipates that providers prefer 
changes if they are necessary for CMS approval for state fiscal year 2022. 

 
For more information, CMS may wish to visit our webpage on rulemaking: 
https://www.hhs.texas.gov/laws-regulations/policies-rules/health-human-services-
rulemaking. 
 

CMS Response (10/18/2021): From the description above, it sounds like CMS would not 
expect rate amendments or contract amendments to implement the proposed changes until 90 
days after the start of rulemaking at the state level. Is this correct?  
State Response (10/22/2021): With respect to rule making changes described above, the state 
does not anticipate that rate changes or contract amendments would be required to implement 
the changes proposed for RAPPS, so the rates and contracts already filed with CMS will 
stand. 
 
7. Can the state please describe how this new approach will be accounted for in the capitation 

rates? Will the directed payment be incorporated into the rates as a separate payment 
term? It would be helpful for the state to clarify how this new approach would impact the 
amounts included in the initial certification, and if the state and actuary intend to amend 
the rates in the future once the final payments based on actual utilization are known. 

State Response: We expect that the RAPPS would continue to be incorporated as an 
adjustment to the base capitation rates and included in the monthly premium.  Once 
final data is available at the end of the year, a retroactive adjustment to the RAPPS 
capitation rates may be necessary, in which case HHSC would amend the MCO 
contracts and submit an actuarial rate amendment. 

CMS Response (9/24/2021): See CMS Round 3 responses, Questions 1, 2 and 6. Appendix 
A, process 3 does not indicate that there will be any changes to the MCO payments and the 
state’s response above states, “The MCOs will not experience recoupments as the capitated 
rates paid to the MCOs will include all necessary payments.” However, this response indicates 
that retroactive adjustments to the capitation rates may be necessary. Can the state please 
clarify if the state expects or anticipates an amendment to the rates and rate certifications may 
be needed and under what circumstances? 
State Response (9/29/2021): The state does not anticipate making any prospective capitated 
rate changes based upon this modification. However, once final data is available at the end of 
the year, a retroactive adjustment to the capitation rates may be necessary if the degree of 
recoupments and redistributions is significant to the point that the capitated rates are no longer 
actuarially sound.  If that occurs, HHSC would amend the MCO contracts and submit an 
actuarial rate amendment. 
CMS Response (10/18/2021): The state indicates that there may be modifications to MCO 
payments if the redistributions are significant to a point that the resulting adjustments would 
no longer be considered actuarially sound. We would appreciate better understanding under 
what circumstances the MCO rates would be revised.  
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1. Can the state and its actuary please discuss how you are defining “significant” in this 
instance, and what threshold would trigger adjustments to the MCO capitation rates. 
Please address both the potential instances when MCOs are required to pay out more 
RAPPS payments than the amount of funding included prospectively in capitation 
rates, and when MCOs are required to pay out less RAPPS payments than the amount 
of funding included prospectively in the capitation rates. 
State Response (10/22/2021): The intent of any reconciliation would be to ensure that 
all MCO capitation rates continued to be considered actuarially sound and to ensure 
that no MCO was inadvertently harmed (or profited) due to shifts in utilization and 
provider payments that are beyond their control.  The threshold for triggering a 
retroactive rate change is difficult to define in advance given that there are numerous 
variables that impact the capitation rates and would need to be taken into 
consideration.  Without being overly prescriptive we believe that the risk margin 
would be the starting point for evaluating whether a modification would be necessary 
and that such consideration would be equivalent for the cases of both over and 
underpayment.  There could be scenarios where the trigger could be higher or lower 
than the risk margin such as large scale utilization shifts that impact the overall 
profitability of the MCOs either positively or negatively resulting in variations in other 
assumptions that offset the need to adjust rates retroactively. 

2. Since CMS evaluates actuarial soundness at a rate cell level, we would appreciate 
understanding if the state and actuary intend to review whether adjustments to the rates 
are necessary as a result of the reconciliation at a rate cell level. If not, we would 
appreciate understanding why not, and at what level the state intends to perform the 
analyses to determine if adjustments to the rates are necessary. 
State Response (10/22/2021): Our intent would be to evaluate the need for any rate 
adjustments at the same level of detail on which the capitation rates are set, i.e. at the 
MCO, SDA and risk group level. 

3. To the extent the state and actuary determine that adjustments to the MCO capitation 
rates are necessary as a result of the reconciliation, we would appreciate understanding 
if the state intends to still include a risk margin provision in the revised RAPPS 
amounts included in the rates based on the reconciliation. If the state intends to still 
include a risk margin when developing revised RAPPS amounts based on the 
reconciliation, we would appreciate understanding why this is reasonable.  
State Response (10/22/2021): In general, risk margins are set by program and applied 
uniformly across all components of the premium rate, i.e. medical, pharmacy, QIPP, 
CHIRP, etc…The margins are not necessarily intended to reflect the risk associated 
with each individual claim type, risk group, SDA but an aggregate reflection of the 
risk across the entire program inclusive of all services and rate components.  For this 
reason, we believe that a risk margin may still be necessary as this assumption is set in 
aggregate and not specific to the RAPPS.  This assumption may need to be reevaluated 
given the specific circumstances in the event a rate adjustment is necessary. 
 

8. We wanted to note that during Round 2 of preprint review, the state revised the uniform 
percent increase for Component 2, but did not provide a revised total dollar amount for the 
directed payment. Can the state please provide the final total dollar amount for this 
directed payment, inclusive of the new reconciliation approach? We note that the total 
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amount of funding for RAPPS included in the current SFY 2022 certifications appears to 
be $11,128,433. 

State Response: The final total dollar amount for RAPPS is $11,264,178. See the 
breakout below: 
i.   Component 1: $7,959,071 
ii.  Component 2: $2,653,024 
iii. Administration, risk margin, or premium tax: $652,084 
  
This is based on an updated rate increase for Component 2 of 3.77%, rounded to the 
nearest hundredth for MCO implementation. This information is also provided in an 
updated preprint.  

 
CMS Response (9/24/2021): Can the state confirm that the provider payment level analysis 
provided in the preprint reflects these changes? If not, please provide an updated preprint with 
an updated provider payment level analysis that reflects these changes. 
State Response (9/29/2021): Yes, the state confirms that Question 23 (table 2) reflects these 
updates. 
 
9. Refine the evaluation plan for RAPPS to ensure that the effect of the RAPPS state directed 

payment, absent other programmatic changes or other state directed payments, can be 
appropriately evaluated by the state, including a sound attribution methodology. The state 
must provide consistent baseline data to demonstrate year over year changes.  

 
State Response:  The state is working with our EQRO contractor to refine an attribution 
methodology for each program. There are some measures included in the evaluation which 
cannot be limited to providers participating in the DPP. Some of the measures that cannot be 
attributed exclusively to one DPP provider are CMS core set measures recommended by CMS 
for DPP evaluations. In light of the call with Texas on August 24 and CMS' 
acknowledgement, we will proceed with maintaining the CMS core set measures selected for 
the respective evaluations, even though they cannot be attributed only to providers 
participating in the corresponding DPPs.  
HHSC is also open to providing one annual DPP evaluation which breaks out DPP-specific 
attribution measures, as suggested by CMS in the August 24, 2021 call with Texas. 
    
10.  Does CMS have any other recommendations for how to isolate the impact of the DPP 

other than the work HHSC is undertaking with its contractor to do so? CMS Response: 
Please refer to the overarching comments at the top of this paper.  

State Response: Please refer to our responses to CMS’s overarching comments. 
 
With respect to baseline year, in a phone call on January 27, 2021 with CMS, HHSC proposed 
using  CY 2020 and CY2021 as baselines because of the timing of the beginning of the 
program (CY 2021 would include 4 months of the start of the program) and the impact of 
COVID. Using the two years was intended to capture that context for future measurement. 
CMS indicated the proposal made sense.  If CMS prefers that we use only one year, HHSC 
could use CY 2021 for the new RAPPS evaluation measures. However, this would delay 
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further any evaluation of the programs because of data lags (please see page 5 of the RAPPS 
updated evaluation plan for timeline of available data). 
  
With respect to year-over-year improvement, it is the state’s goal to have improvement year-
over-year, but we are also cognizant of not being able to set goals at this point because of the 
unknown impact of the PHE.  
11. Does CMS have a recommendation for how the state can address this issue in the 

evaluation plan? CMS Response: CMS recognizes all healthcare systems have been 
impacted by COVID and that year-over-year improvement will be challenged by the PHE.  
We take that into consideration in our review of quality improvement efforts.  We 
anticipate that the PHE will be part of the narrative and outcomes of the SDP evaluations 
including how COVID impacted the evaluation findings.   

State Response: We will include this in the evaluation discussion. Does CMS have 
concerns with the goals and targets we have included in the plans? 

CMS Response 9/24/21: Our concern is that the state has not identified any overall quality 
improvement targets for the SDPs. The state will need to provide those overall quality 
improvement targets (for each measure) for SFY 2023; that timeframe allows the state to see 
2021 data and adjust for COVID. 
State Response (9/29/2021): As acknowledged by CMS, the SFY2022 preprints will not 
include improvement targets as baseline data is pending. The State will include initial 
improvement targets for achievement in CY2022 in the SFY2023/Year 2 preprint 
submissions. However, the State may submit an addendum to update these improvement 
targets during SFY2023 after CY2021 data are available (estimated in summer/fall 2022).   

 
12. Would maintenance of a high-performance rate within an allowable threshold (but still 

above national benchmarks, for example) be acceptable? CMS Response: We recognize 
that there may be high-achieving providers that already surpassed the benchmark and 
show moderate fluctuations in performance that are natural fluctuations in performance. 
To address this, we would recommend that when measuring performance over self, the 
state allow for maintaining performance within the trend for the national benchmark for 
each measure. For example, if the national or statewide benchmark dipped by 1% from the 
previous period to the current period, providers who are already over the benchmark and 
maintained their performance measured at the individual facility level within a margin of 
+/-1 percent or improved by more than that would earn payment; if the same facility 
declined in performance by more than 1%, they would not receive payment even if their 
performance is over the benchmark. 

State Response: As proposed, the first year of these programs (CHIRP, DPP BHS, 
RAPPS, and TIPPS) will establish baselines. As such, the state will not make these 
adjustments in administrative rule or the preprints at this time. Thank you for 
recognizing the option for maintenance of a high-performance rate. HHSC will 
consider the CMS recommendation for its second-year program designs. The 
requirement to demonstrate year-over-year improvement will be evident in the 
evaluation and structure of the second year of these programs. 
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Behavioral 
Health Services 
Directed 
Payment 
Program (BHS) 

1. Remove the 10% reconciliation threshold and base payments only on current utilization or 
performance measured during the rating period (rather than historical utilization or 
performance). 
 
State Response: We understand from the call between Texas and CMS on August 20, 2021, 
CMS will not consider Texas’s proposal of a reduced threshold for SFY 2022, with a 
complete elimination of the structure for SFY2023. In an effort to achieve a pathway forward 
for this important program, Texas would like to utilize a payment structure where interim 
payments for SFY 2022 are based initially upon the historical utilization data, with final 
payments made based upon actual data at the end of the program year, with no contingency 
for a variation in utilization data. This approach will allow for consistent payments to be made 
through the program year, but final payments to be based exclusively on actual utilization.  
Would CMS agree that this approach resolves any outstanding concerns about the tie to 
utilization? If so, Texas will submit a revised pre-print to this effect immediately. 
 
CMS Response: What the state has described for SFY 2022 for BHS Component 1, where 
interim payments would initially be based upon historical information but reconciled to actual 
utilization during the rating period, would be permissible. We do have a few follow-up 
questions to ensure our understanding of this arrangement: 
State Response: Thank you for this feedback; we are glad that this matter can be considered 
resolved for the purposes of consideration of our pending SDP approvals. 
 
1. Please confirm our understanding that proposed approach of continuing interim payments 

based on past utilization with a final year-end payment based on actual utilization only 
applies to Component 1 of the directed payment. 

State Response: Texas confirms CMS’ understanding. 
2. Please describe in more detail how the payments will be made under the state's new 

proposal to replace the reconciliation threshold. Please provide a step-by step breakdown 
for how payment will work for both the MCOs and providers -- including whether the 
interim payments will be based on the same monthly payment amount proposed in the 
current preprint, when interim payments will be made based on historical utilization, how 
long such interim payments will continue to be made based on historical utilization, when 
the payments will be made based on actual utilization, and how the initial payments made 
based on historical utilization will be reconciled to actual utilization during the rating 
period. Please also discuss if the reconciliation could potentially result in recoupments 
from MCOs or providers.  

State Response:  Please see Attachment A for a timeline and high-level description of 
the process.  There will be three subprocesses required as part of this overall process. 
In the first subprocess, HHSC will pay MCOs a monthly actuarially sound capitated 
rate based upon actual caseloads each month. MCOs will adjudicate actual claims 
through normal processes and then submit to HHSC encounter data.  Typically, due to 
claims processing timelines, encounter data for a rating period is usually considered 
substantially complete approximately 120 days after the end of the rating period, 
which for Texas means December 31, 2022 for the September 1, 2021 through August 
31, 2022 rating period.  In a separate subprocess, HHSC receives quality-related data 
from providers that is required as a condition of participation in the program.  HHSC 
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will direct MCOs to issue payments to providers based upon historical data and using 
funds received by the MCO in the monthly capitated rate that was paid. The MCO will 
issue the interim payment to the provider monthly. In the final subprocess, 
approximately 120 days after the end of the rating period, HHSC will reconcile the 
historical utilization that was used as the basis of the interim payments to the actual 
encounters reported by the MCOs. HHSC will then direct the MCOs to recoup from 
and redistribute funds to providers based upon the reconciled information.  The MCOs 
will not experience recoupments as the capitated rates paid to the MCOs will include 
all necessary payments.  Providers may experience recoupments or receive additional 
funds based upon historical-to-actual utilization fluctuations. 
 

CMS Response (9/24/2021): CMS appreciates the additional information provided on the 
process. CMS would like to confirm the following: 
State Response (9/29/2021): HHSC is happy to share additional information to confirm 
CMS’ understanding of the reconciliation process.  Per CMS’ September 10, 2021 statement 
that the reconciliation process would be permissible under the regulation, we are glad that this 
matter can be considered resolved for the purposes of consideration of our pending SDP 
approvals. 
 
1. The 3 processes indicate that no changes will be made to the payments the MCO receives 

from the state; changes to the payments would occur for the providers within what the 
state has paid the plans, is that correct? 
State Response (9/29/2021): Yes, that is the intent. However, there may be modifications 
to MCO payments if the redistributions are significant to a point that the resulting 
adjustments would no longer be considered actuarially sound. 
 

2. Does the state anticipate any amendments to the rates or rate certifications to account for 
the reconciliation requirement?  
State Response (9/29/2021): Not at this time. 

3. How will the state inform the plans of any needed recoupments or redistributions of the 
funds to providers? Through updates to the contract? 
State Response (9/29/2021): The state will inform the MCOs via an updated payment 
scorecard that will show any provider level payment adjustments (positive or negative) 
that are required. 
CMS Response (10/18/2021): We understand that the payment scorecard has historically 
been used for payments to QIPP providers, and that the state will now include direction in 
the MCO contracts for using this scorecard for when recoupments or redistributions are 
needed for providers participating in TIPPS, BHS and RAPPS. Is this correct?  
State Response (10/22/2021): The state will create a scorecard specific to each program 
that is similar to the scorecard used in QIPP, but there will not be a consolidated scorecard 
for all programs.  The program-specific scorecards will be used to indicate when 
recoupments or redistributions are necessary. 
 

4. CMS notes the process described in Attachment A seems highly complex and disruptive to 
providers while removing risk from the plans. The source of the complexity seems to be 
basing payments initially on historical utilization instead of current utilization. Can the 
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state explain its preference for this approach? Why not instead base payments under 
Component 1 on current utilization; doing so would then seem to eliminate the need for 
processes 2 and 3 in Attachment A. 
State Response (9/29/2021): The state may consider a change to payments based upon 
claims at the time of adjudication in the future. However, at this time, the administrative 
burden of making coding modifications to claiming systems for each of our MCOs, 
coupled with the shift in timing of payments to providers, outweighs the administrative 
burden that would be absorbed through the process described by the state.  There will be 
risk experienced by the MCOs as their capitated payments will be based upon the 
historical utilization and if utilization varies, the MCO may have downward or upward 
risk. 
 

5. The response to Question 9a in the preprint indicates that the payment for Component 1 
will be a uniform increase of $23.77. Can the state confirm this is correct? Are the 
payments made under Component 1 to provider on a PMPM basis or on a per service (or 
per claim) basis? Would the amount paid under this component change with the 
reconciliation? 
State Response (9/29/2021): Yes, we confirm the amount is correct. The impact of the 
payment increase is uniform increase based upon historical utilization; however, the state 
intends on making the payments as a lump sum monthly payment during the program year, 
prior to the reconciliation to actual CMHC claims at the end of the program period. The 
amount could change as the state intends to maintain the size of component 1 as identified 
in the pre-print but would adjust the percentage per claim if the actual utilization varies 
from the historical. The adjustment would take place at the time of the reconciliation. 

CMS Response (10/18/2021): The state says, “The amounts could change as the state 
intends to maintain the size of component 1 as identified in the pre-print but would 
adjust the amount if the actual utilization varies from the historical. The adjustment 
would take place at the time of the reconciliation.” 

a. We understand from this response that the uniform dollar increase amount may 
change (and state cites adjusting the percentage per claim in the response but 
we believe the state meant to stay adjusting the dollar increase per claim) to 
ensure that the state maintains the size of component 1. Is that correct?  
State Response (10/22/2021): No, if the actual program size fluctuates as a 
result of caseload, the size of Component 1 would fluctuate proportionately as 
Component 1 is designed to be equal to a percentage of the overall program 
value.  The reconciliation performed at the end of the program year will be 
performed to reconcile to the actual value of Component 1 based upon the 
actual value of the overall program as paid through the program year. 

b. The state informed us below that the total dollar estimate is $108,324,269 
for Component 1. Can the state confirm that this is the targeted amount for 
Component 1 funding that they intend to reconcile to? Will this targeted 
amount include any provisions for administration, risk margin and premium 
tax? 
State Response (10/22/2021): The amount identified for Component 1 is an 
estimate based upon the proposed program size. However, if the actual 
program size fluctuates as a result of caseload, the size of Component 1 would 
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fluctuate proportionately as Component 1 is designed to be equal to a 
percentage of the overall program value.  The reconciliation performed at the 
end of the program year will be performed to reconcile to the actual value of 
Component 1 based upon the actual value of the overall program as paid 
through the program year. All managed care capitated payments will include 
administration, risk margin, and premium tax, as appropriate. The Component 
1 value listed above does not include any provisions associated with 
administration, risk margin, and premium tax. 

 
6. The state indicated on calls that the state intended to continue incorporating this payment 

arrangement as an adjustment to base rates rather than a separate payment term. Given the 
revised reconciliation process for Component 1, can the state affirm that it still plans to 
incorporate all components of this payment arrangement through an adjustment to base 
rates or would the state pay any part of this payment arrangement, such as Component 1, 
as a separate payment term? 
State Response (9/29/2021): Yes, all components will be through an adjustment to base 
rates. 
CMS Response (10/18/2021): The state indicates in the response to question 5 above that 
the uniform percentage increase currently documented in the preprint would change at the 
time of the reconciliation as the state intends to maintain the size of Component 1 funding 
currently identified in the preprint. Is the state’s goal under Component 1 or any other 
Component to ensure that exactly a certain amount (e.g., $108,324,269) is expended by 
the plans for payments to providers under any specific components (e.g., Component 1)? 
Or are the amounts listed for each component an estimate that is subject to change? If so, 
what would cause it to change?  
State Response (10/22/2021): To clarify, the state intends to maintain the size of 
Component 1 as a percentage of the overall program value; however, the gross value of 
Component 1 may change if the overall program value fluctuates from the estimated 
value.  This fluctuation would be a result of changes in caseload from the forecasted 
caseload for the fiscal year. However, the payments will still be reconciled against actual 
utilization, so the actual percentage of program value compared to actual utilization may 
result in a different percentage rate increase than the estimated rate increase, which is 
based upon historical utilization and estimated program values. 
 
CMS Response (10/18/2021): Does the state direct the plans to set aside any portion of 
the capitation rate paid to them for this payment arrangement? 
State Response (10/22/2021): No. The portion of the capitation rate attributed to each 
DPP has been separately identified and reported to the MCOs but no direction has been 
provided on how the MCOs should “set aside” these funds. 
 
CMS Response (10/18/2021): Are the plans directed to use a specific portion of the 
capitation rates paid to them to pay out Component 1? 
State Response (10/22/2021): No. The capitation rates  have been calculated separately 
for each DPP; however, this add-on rate isn’t delineated between the various components. 
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7. Please also revise the preprint to include the information on the reconciliation process 
described in Attachment A.  
State Response (9/29/2021): Please see the changes in the attached pre-prints, per your 
request. 

 
3. Can the state confirm that all payments (including the interim payments based on 

historical data) will be reconciled to actual utilization data during the rating period? Or 
will those initial interim payments remain based only on historical utilization?  

State Response: All payments will be reconciled to actual utilization data during the 
final reconciliation. 

 
CMS Response (9/24/2021): See CMS Round 3 responses, Question 4 above - CMS notes the 
process described in Attachment A seems highly complex and disruptive to providers while 
removing risk from the plans. The source of the complexity seems to be basing payments 
initially on historical utilization instead of current utilization. Can the state explain its 
preference for this approach? Why not instead base payments under Component 1 on current 
utilization; doing so would then seem to eliminate the need for processes 2 and 3 in 
Attachment A. 

State Response (9/29/2021): The state may consider a change to payments based upon 
claims at the time of adjudication in the future. However, at this time, the administrative 
burden of making coding modifications to claiming systems for each of our MCOs, 
coupled with the shift in timing of payments to providers, outweighs the administrative 
burden that would be absorbed through the process described by the state.  There will be 
risk experienced by the MCOs as their capitated payments will be based upon the 
historical utilization and if utilization varies, the MCO may have downward or upward 
risk. 

 
4. We will note that states that make interim payments based on historical utilization and 

then reconcile to actual data have noted that reconciliations like this can be 
administratively burdensome.  

State Response: Noted. The importance of the program to our healthcare safety net is 
significant so HHSC will absorb the administrative burden. 

 
CMS Response (9/24/2021): See CMS Round 3 responses, Question 4 above - CMS notes the 
process described in Attachment A seems highly complex and disruptive to providers while 
removing risk from the plans. The source of the complexity seems to be basing payments 
initially on historical utilization instead of current utilization. Can the state explain its 
preference for this approach? Why not instead base payments under Component 1 on current 
utilization; doing so would then seem to eliminate the need for processes 2 and 3 in 
Attachment A. 

State Response (9/29/2021): The state may consider a change to payments based upon 
claims at the time of adjudication in the future. However, at this time, the administrative 
burden of making coding modifications to claiming systems for each of our MCOs, 
coupled with the shift in timing of payments to providers, outweighs the administrative 
burden that would be absorbed through the process described by the state.  There will be 
risk experienced by the MCOs as their capitated payments will be based upon the 
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historical utilization and if utilization varies, the MCO may have downward or upward 
risk. 

 
 

5. CMS’ understanding from previous responses is that the reconciliation threshold is a part 
of the state’s administrative code. Can the state confirm that this change can be 
implemented without changes to the administrative code? If not, can the state describe the 
process and timing for making such changes? If changes to the administrative code are 
needed, will the state be able to implement those retroactively back to the start of the 
rating period? 

State Response: Implementing this change will require the state to modify the Texas 
Administrative Code.  HHSC will propose that rule changes will apply to the entire 
program period, though the effective date of the rule change will be subsequent to the 
start of the rating period.   

 
CMS Response (9/24/2021): Can the state elaborate the timeframes that would be needed to 
complete the state rulemaking process? Can the state also comment on if they anticipate 
challenges to the rulemaking and what impact those would have on implementation timelines? 

State Response (9/29/2021): The Texas rulemaking process requires filing of a 
proposed rule with the Texas Register by Monday at noon to have the proposal 
published 11 days later (the second Friday after submission). Proposed rules are 
generally posted for a 30-day public comment period. Following the public comment 
period, the rule can be adopted with or without changes. Typically, a rule takes effect 
20 days after the date the rule is filed with the Texas Register.  This total process 
requires a minimum of 51 days; however, accounting for time necessary to prepare the 
rules for publication, to review public comments, and make any changes as a result 
thereof, HHSC typically assumes a minimum of 90 days will be necessary. HHSC 
anticipates receiving public comments but also anticipates that providers prefer 
changes be made if they are necessary for CMS approval for state fiscal year 2022. 

 
For more information, CMS may wish to visit our webpage on rulemaking: 
https://www.hhs.texas.gov/laws-regulations/policies-rules/health-human-services-
rulemaking. 
 

CMS Response (10/18/2021): From the description above, it sounds like CMS would not 
expect rate amendments or contract amendments to implement the proposed changes until 90 
days after the start of rulemaking at the state level. Is this correct?  
State Response (10/22/2021): With respect to rule making changes described above, the state 
does not anticipate that rate changes or contract amendments would be required to implement 
the changes proposed for DPP for BHS, so the rates and contracts already filed with CMS will 
stand. 

 
6. Can the state please describe how this new approach will be accounted for in the capitation 

rates? Will the directed payment be incorporated into the rates as a separate payment 
term? It would be helpful for the state to clarify how this new approach would impact the 
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amounts included in the initial certification, and if the state and actuary intend to amend 
the rates in the future once the final payments based on actual utilization are known. 

State Response: We expect that the DPP for BHS would continue to be incorporated as 
an adjustment to the base capitation rates and included in the monthly premium.  Once 
final data is available at the end of the year, a retroactive adjustment to the DPP BHS 
capitation rates may be necessary, in which case HHSC would amend the MCO 
contracts and submit an actuarial rate amendment. 

CMS Response (9/24/2021): See CMS Round 3 responses, Questions 1, 2 and 6. Appendix 
A, process 3 does not indicate that there will be any changes to the MCO payments and the 
state’s response above states, “The MCOs will not experience recoupments as the capitated 
rates paid to the MCOs will include all necessary payments.” However, this response indicates 
that retroactive adjustments to the capitation rates may be necessary. Can the state please 
clarify if the state expects or anticipates an amendment to the rates and rate certifications may 
be needed and under what circumstances? 
State Response (9/29/2021): The state does not anticipate making any prospective capitated 
rate changes based upon this modification. However, once final data is available at the end of 
the year, a retroactive adjustment to the capitation rates may be necessary if the degree of 
recoupments and redistributions is significant to the point that the capitated rates are no longer 
actuarially sound.  If that occurs, HHSC would amend the MCO contracts and submit an 
actuarial rate amendment. 
CMS Response (10/18/2021): The state indicates that there may be modifications to MCO 
payments if the redistributions are significant to a point that the resulting adjustments would 
no longer be considered actuarially sound. We would appreciate better understanding under 
what circumstances the MCO rates would be revised.  

1. Can the state and its actuary please discuss how you are defining “significant” in this 
instance, and what threshold would trigger adjustments to the MCO capitation rates. 
Please address both the potential instances when MCOs are required to pay out more 
BHS payments than the amount of funding included prospectively in capitation rates, 
and when MCOs are required to pay out less BHS payments than the amount of 
funding included prospectively in the capitation rates. 
State Response (10/22/2021): The intent of any reconciliation would be to ensure that 
all MCO capitation rates continued to be considered actuarially sound and to ensure 
that no MCO was inadvertently harmed (or profited) due to shifts in utilization and 
provider payments that are beyond their control.  The threshold for triggering a 
retroactive rate change is difficult to define in advance given that there are numerous 
variables that impact the capitation rates and would need to be taken into 
consideration.  Without being overly prescriptive we believe that the risk margin 
would be the starting point for evaluating whether a modification would be necessary 
and that such consideration would be equivalent for the cases of both over and 
underpayment.  There could be scenarios where the trigger could be higher or lower 
than the risk margin such as large scale utilization shifts that impact the overall 
profitability of the MCOs either positively or negatively resulting in variations in other 
assumptions that offset the need to adjust rates retroactively. 

2. Since CMS evaluates actuarial soundness at a rate cell level, we would appreciate 
understanding if the state and actuary intend to review whether adjustments to the rates 
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are necessary as a result of the reconciliation at a rate cell level. If not, we would 
appreciate understanding why not, and at what level the state intends to perform the 
analyses to determine if adjustments to the rates are necessary. 
State Response (10/22/2021): Our intent would be to evaluate the need for any rate 
adjustments at the same level of detail on which the capitation rates are set, i.e. at the 
MCO, SDA and risk group level. 

3. To the extent the state and actuary determine that adjustments to the MCO capitation 
rates are necessary as a result of the reconciliation, we would appreciate understanding 
if the state intends to still include a risk margin provision in the revised BHS amounts 
included in the rates based on the reconciliation. If the state intends to still include a 
risk margin when developing revised BHS amounts based on the reconciliation, we 
would appreciate understanding why this is reasonable.  
State Response (10/22/2021): In general, risk margins are set by program and applied 
uniformly across all components of the premium rate, i.e. medical, pharmacy, QIPP, 
CHIRP, etc…The margins are not necessarily intended to reflect the risk associated 
with each individual claim type, risk group, SDA but an aggregate reflection of the 
risk across the entire program inclusive of all services and rate components.  For this 
reason, we believe that a risk margin may still be necessary as this assumption is set in 
aggregate and not specific to the BHS.  This assumption may need to be reevaluated 
given the specific circumstances in the event a rate adjustment is necessary. 
 

7. As part of Round 2 during the preprint review, the state provided a revised total dollar 
amount of $176,400,019 for this directed payment; however we do not believe the state 
provided a revised preprint updating the amount of the payment, or the other parts of the 
pre-print such as the reimbursement rate analysis. Can the state please confirm that this 
total dollar amount is still accurate given the new reconciliation approach and submit a 
revised preprint accounting for this total dollar amount?  

State Response:  During the calculation for this program’s capitation payments, the 
state found that some providers had not submitted all associated NPI numbers on their 
program applications therefore skewing those provider’s payments (NPIs are used to 
pull claims for historical utilization). After the correct NPIs were collected, the model 
calculated new payments from updated historical utilization using the same 
methodology. The final program total is $176,400,019. See below for the updated 
breakout: 
Component 1: $108,324,269 
Component 2: $57,681,357 
Administration, profit margin and premium tax: $10,394,393 
 
This information is also provided in an updated preprint.  
 

CMS Response (10/18/2021): The state’s rate certification(s) appear to include $180,740,784 
for this state directed payment. Is this an older estimate and does the state expect to revise this 
amount in the preprint? 
State Response (10/22/2021): The change in program value from $180,740,784 to 
$176,400,019 is due to the exclusion of 3 providers that were determined to not yet be eligible 
after the FY2022 capitation rates were calculated, actuarial reports drafted and submitted to 
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CMS.  Given the relatively small size of this reduction we do not believe an adjustment is 
needed to the capitation rates. 
 
CMS Response (9/24/2021): Can the state confirm that the provider payment level analysis 
provided in the preprint reflects these changes? If not, please provide an updated preprint with 
an updated provider payment level analysis that reflects these changes. 
State Response (9/29/2021): The pre-print has been updated to reflect this information. 
 
 
2. Require that any payments be based on performance linked to Medicaid managed care 
enrollees only (not Medicaid FFS), and performance-based payments must ensure that 
providers are achieving year over year improvement in accordance with the regulatory 
requirement that the arrangement must advance managed care quality goals and objectives. 
 
State Response:  The state believes the payments are based on performance linked to 
Medicaid managed care enrollees. HHSC has developed a hybrid model that requires 
providers to meet program quality requirements, but where payment is still triggered by 
Medicaid managed care utilization. For example, in the TIPPS Component 3 and DPP BHS 
Component 2, once a provider has demonstrated achievement on their measures, they are 
eligible to earn payments. The payments are rate enhancements paid upon claims adjudication 
of certain codes identified in the program requirements. On the August 24, 2021 call with 
Texas, CMS indicated this was not clear in the preprint. Could we maintain the quality 
descriptions in our pre-print submissions, as we hope to transition toward more value-based 
DPPs in the future, but change the selection under question 10 to remove “Quality 
Payment/Pay for Performance” but leave “Medicaid-Specific Delivery System Reform” and 
“Performance Improvement Initiative”? Or does CMS have suggestions for other changes 
Texas could make to the pre-print to address this issue? 
  
Should CMS want to restrict measurement to only Medicaid managed care members, HHSC 
would propose to transition over the first year of the program so that providers are able to 
make necessary system changes to stratify by Medicaid managed care only, and HHSC would 
need to amend the selection of measures used for tracking provider quality improvement, such 
as the structure measures or hospital safety measures.   
8. Is this a requirement that only applies to Pay-for-performance measures in a value-based 

DPP? Or would it also apply to provider-reported measures used for evaluations? 
 
CMS Response: From recent discussions with the state, we understand that Component 2 
should be classified as a uniform increase and not a pay for performance arrangement as the 
condition of payment is the submission of a claim rather than performance on a quality 
measure. Can the state please confirm this is correct? Additionally, can the state confirm that 
payment will be made per claim during the rating period and not based on historical claims?  
 
State Response: Yes, this is correct (though Texas wishes to note that we view this component 
of a hybrid approach wherein eligibility for the uniform rate increase is made with 
consideration of quality-based achievements); however, for purposes of CMS review of the 
pre-print and regulatory compliance, this component is most appropriately considered uniform 
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rate increase. The payments will be made per claim during the rating period and not based on 
historical claims. The increased rate will be paid at the time of claim adjudication. 
 
As previously noted, CMS does expect measurement to be restricted to only Medicaid 
managed care members for pay for performance arrangements and provider-reported measures 
for evaluation.  
State Response: Yes, rate increases will be applied to adjudicated claims specified in the 
preprint. The providers will only be eligible for these rate increases if the providers have 
demonstrated achievement on the performance measures, but the payments will only be 
released on the submission of the specific claims. In component 2, the payment will be made 
as a rate increase per claim during the rating period and not based on historical claims. 
 
With regard to year-over-year improvement  
9. HHSC assumes this applies to provider-level pay-for-performance measures in addition to 

evaluation measurement at the Medicaid-member level. Is that correct? CMS Response: 
Yes, the SDP should aim to have year-over-year improvement in the evaluation measures 
at the SDP-level (i.e., across all the providers participating in the SDP) as noted earlier in 
response to QIPP. 

State Response: As proposed, the first year of these programs will establish baselines. 
The state will consider this in setting goals in the year 2 evaluation plan. 

 
CMS Response (9/24/2021): CMS’ understanding is that each of the preprints listed here 
have moved to include only uniform increases where payment is conditioned upon utilization 
and not performance. If any of these proposals condition payment upon performance, then 
changes to account for this will need to be made in alignment to feedback previously 
provided. See comments above related to QIPP. 

 
State Response (9/29/2021): The State confirms that CMS’ understanding is correct. In Year 
1 all components of CHIRP, TIPPS, RAPPS, and DPP for BHS will be uniform increases 
where payment is conditioned upon utilization and not performance. In QIPP, Components 2, 
3, and 4 will remain value based payments conditioning payment upon performance. 

 
10. How should this apply to structure measures currently included in the program? CMS 

Response: As noted earlier, CMS strongly encourages states to use outcome measures for 
value-based payments. Using structural measures does not necessarily lead to health 
improvements for Medicaid beneficiaries. Using structure or count measures along with 
outcome measures can, however, show the importance of ensuring adequate staffing on 
health outcomes of beneficiaries, especially when done over time.  We encourage Texas, 
therefore, to use these measures along with outcome measures that are measuring the 
impact of the healthcare. Also process measures, such as vaccine administration, can be 
used with outcome measures.  

State Response: The state has included structure, process, and outcome measures in 
DPP BHS. We will continue to do so, as the structures are encouraging DSRIP-
informed best practices that impact improvement in health outcomes. It is our 
understanding that CMS does not require year-over-year improvement in structure 
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measures and prefers process and outcome measures for the pay-for-performance 
components of these programs. 

 
CMS Response (9/24/2021): Thank you for the state’s response. CMS’ understanding is the 
state has revised this preprint so that the payments under this payment arrangement are no 
longer conditioned upon performance. CMS’ understanding is the inclusion of structure, 
process and outcomes measures for TIPPS refers to the evaluation of the payment 
arrangement and/or provider eligibility for the class. If this is incorrect and any component of 
TIPPS requires payments conditioned upon performance, the guidance provided earlier for 
QIPP Components 2-4 would apply. 
State Response (9/29/2021): Noted. The State confirms that CMS’ understanding is correct 
and in Year 1 DPP for BHS will not include any payments conditioned upon performance. 

 
11. Texas DPPs feature measures intended exclusively as improvement over self (IOS) 

measures or benchmark measures. If a measure is exclusively a benchmark measure, is it 
not acceptable for a provider to maintain performance above the benchmark?  CMS 
Response: As previously discussed under QIPP, where payment is conditioned upon 
performance on a quality measure and the state wants to use a set benchmark that a 
provider must achieve to earn payment (e.g., a statewide or national benchmark), the state 
must adopt a requirement that if the provider already was achieving the benchmark at the 
start of the performance period, they would have to demonstrate period over period 
performance (e.g., year over year or quarter over quarter). We recognize that there may be 
high-achieving providers that already surpassed the benchmark and show moderate 
fluctuations in performance that are natural fluctuations in performance. To address this, 
we would recommend that when measuring performance over self, the state allow for 
maintaining performance within the trend for the national benchmark for each measure. 

State Response: The state will assess using IOS goals for providers who are 
performing above the benchmark goal. For CHIRP, DPP  
BHS, RAPPS, and TIPPS, the requirement to demonstrate year-over-year 
improvement is something that will be evident in the evaluation and structure of the 
second year of these programs. As proposed, the first year of these programs will 
establish baselines. 

 
CMS Response (9/24/2021): Thank you for the state’s response. CMS’ understanding is the 
state has revised this preprint so that the payments under this payment arrangement are no 
longer conditioned upon performance. CMS’ understanding is the inclusion of structure, 
process and outcomes measures for TIPPS refers to the evaluation of the payment 
arrangement and/or provider eligibility for the class. If this is incorrect and any component of 
TIPPS requires payments conditioned upon performance, the guidance provided earlier for 
QIPP Components 2-4 would apply. 
State Response (9/29/2021): Noted. The State confirms that CMS’ understanding is correct, 
and in Year 1 DPP for BHS will not include any payments conditioned upon performance. 

 
12. Would maintenance of a rate of performance for a high performer be acceptable? CMS 

Response: We recognize that there may be high-achieving providers that already 
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surpassed the benchmark and show moderate fluctuations in performance that are natural 
fluctuations in performance. To address this, we would recommend that when measuring 
performance over self, the state allow for maintaining performance within the trend for the 
national benchmark for each measure. For example, if the national or statewide benchmark 
dipped by 1% from the previous period to the current period, providers who are already 
over the benchmark and maintained their performance measured at the individual facility 
level within a margin of +/-1 percent or improved by more than that would earn payment; 
if the same facility declined in performance by more than 1%, they would not receive 
payment even if their performance is over the benchmark. 

State Response: As proposed, the first year of these programs (CHIRP, DPP BHS, 
RAPPS, and TIPPS) will establish baselines. As such, the state will not make these 
adjustments in administrative rule or the preprints at this time. Thank you for 
recognizing the option for maintenance of a high-performance rate. HHSC will 
consider the CMS recommendation for its second-year program designs. The 
requirement to demonstrate year-over-year improvement will be evident in the 
evaluation and structure of the second year of these programs. 

 
CMS Response (9/24/2021): Thank you for the state’s response. CMS’ understanding is the 
state has revised this preprint so that the payments under this payment arrangement are no 
longer conditioned upon performance. CMS’ understanding is the inclusion of structure, 
process and outcomes measures for TIPPS refers to the evaluation of the payment 
arrangement and/or provider eligibility for the class. If this is incorrect and any component of 
TIPPS requires payments conditioned upon performance, the guidance provided earlier for 
QIPP Components 2-4 would apply. 
State Response (9/29/2021): Noted. The State confirms that CMS’ understanding is correct, 
and in Year 1 DPP for BHS will not include any payments conditioned upon performance. 
 
 
13. Refine the evaluation plan for BHS to ensure that the effect of the BHS state directed 

payment, absent other programmatic changes or other state directed payments, can be 
appropriately evaluated by the state, including a sound attribution methodology. The state 
must provide consistent baseline data to demonstrate year over year changes. 

 
State Response: The state is working with our EQRO contractor to refine an attribution 
methodology for each program. There are some measures included in the evaluation which 
cannot be limited to providers participating in the DPP. Some of the measures that cannot be 
attributed exclusively to one DPP provider are CMS core set measures recommended by CMS 
for DPP evaluations. In light of the call with Texas on August 24 and CMS' 
acknowledgement, we will proceed with maintaining the CMS core set measures selected for 
the respective evaluations, even though they cannot be attributed only to providers 
participating in the corresponding DPPs. HHSC is open to providing one annual DPP 
evaluation which breaks out DPP-specific attribution measures, as CMS suggested in the 
August 24, 2021call with Texas. 
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14.  Does CMS have any other recommendations for how to isolate the impact of the DPP 
other than the work HHSC is undertaking with its contractor to do so? CMS Response: 
Please refer to the overarching comments at the top of this paper. 

State Response: Please refer to our responses to CMS’s overarching comments. 
 
With respect to baseline year, in a phone call on January 27, 2021 with CMS, HHSC proposed 
using CY 2020 and CY2021 as baselines because of the timing of the beginning of the 
program (CY 2021 would include 4 months of the start of the program) and the impact of 
COVID. Using the two years was intended to capture that context for future measurement. 
CMS indicated the proposal made sense.  If CMS prefers that we use only one year, HHSC 
could use CY 2021 for the new DPP BHS evaluation measures. However, this would delay 
further any evaluation of the programs because of data lags (please see page 4-5 of the DPP 
BHS updated evaluation plan for timeline of available data). 
  
With respect to year-over-year improvement, it is the state’s goal to have improvement year-
over-year, but we are also cognizant of not being able to set goals at this point because of the 
unknown impact of the PHE.  
15. Does CMS have a recommendation for how the state can address this issue in the 

evaluation plan? CMS Response: CMS recognizes all healthcare systems have been 
impacted by COVID and that year-over-year improvement will be challenged by the PHE.  
We take that into consideration in our review of quality improvement efforts.  We 
anticipate that the PHE will be part of the narrative and outcomes of the SDP evaluations 
including how COVID impacted the evaluation findings.   

State Response: We will include this in the submitted evaluation discussion. Does 
CMS have concerns with the goals and targets we have included in the plans? 

 
CMS Response 9/24/21: Our concern is that the state has not identified any overall quality 
improvement targets for the SDPs. The state will need to provide those overall quality 
improvement targets (for each measure) for SFY 2023; that timeframe allows the state to see 
2021 data and adjust for COVID. 
State Response (9/29/2021): As acknowledged by CMS, the SFY2022 preprints will not 
include improvement targets as baseline data is pending. The State will include initial 
improvement targets for achievement in CY2022 in the SFY2023/Year 2 preprint 
submissions. However, the State may submit an addendum to update these improvement 
targets during SFY2023 after CY2021 data are available (estimated in summer/fall 2022).   

 
16. Would maintenance of a high-performance rate within an allowable threshold (but still 

above national benchmarks, for example) be acceptable? CMS Response: We recognize 
that there may be high-achieving providers that already surpassed the benchmark and 
show moderate fluctuations in performance that are natural fluctuations in performance. 
To address this, we would recommend that when measuring performance over self, the 
state allow for maintaining performance within the trend for the national benchmark for 
each measure. For example, if the national or statewide benchmark dipped by 1% from the 
previous period to the current period, providers who are already over the benchmark and 
maintained their performance measured at the individual facility level within a margin of 
+/-1 percent or improved by more than that would earn payment; if the same facility 
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declined in performance by more than 1%, they would not receive payment even if their 
performance is over the benchmark. 

State Response: As proposed, the first year of these programs (CHIRP, DPP BHS, 
RAPPS, and TIPPS) will establish baselines. As such, the state will not make these 
adjustments in administrative rule or the preprints at this time. Thank you for 
recognizing the option for maintenance of a high-performance rate. HHSC will 
consider the CMS recommendation for its second-year program designs. The 
requirement to demonstrate year-over-year improvement will be evident in the 
evaluation and structure of the second year of these programs. 

 
CMS Response (9/24/2021): CMS’ understanding is that each of the preprints listed here 
have moved to include only uniform increases where payment is conditioned upon utilization 
and not performance. If any of these proposals condition payment upon performance, then 
changes to account for this will need to be made in alignment to feedback previously 
provided. See comments above related to QIPP. 
State Response (9/97/2021): The State confirms that CMS’ understanding is correct. In Year 
1 all components of CHIRP, TIPPS, RAPPS, and DPP for BHS will be uniform increases 
where payment is conditioned upon utilization and not performance. In QIPP, Components 2, 
3, and 4 will remain value based payments conditioning payment upon performance. 
 
CMS Response (9/24/2021): The revised preprint for BHS includes the following sentence in 
the response to Question 8, “Texas will discuss with CMS specifics related to Component 3 
on the call scheduled for September 16, 2021.” Please revise the preprint to remove this 
sentence. 
State Response (9/97/2021): The State has removed the sentence in the updated Question 8. 

 
Sources of 
Non-Federal 
Share (IGTs, 
Bonds, and 
Debt 
Instruments) 

CMS and the state must ensure that sources of non-federal share (including bond revenues, 
and other debt instruments, that localities use to source inter-governmental transfers) comply 
with section 1903(w) of the Social Security Act and implementing regulations at 42 CFR Part 
433. 
1. Please confirm that Texas currently does not collect information related to the entities that 

purchase bonds (and other debt instruments) that are used to finance the non-federal share 
of Medicaid payments from localities that provide inter-governmental transfers.  

 
State Response: Texas confirms this statement. 
CMS Response:  Thank you for confirming. CMS continues to have concerns over the use of 
bond and other debt instrument revenues as the source of IGTs used to finance the non-federal 
share of Medicaid payments to the extent private Medicaid providers (or provider-related 
entities) participate in such financing and receive Medicaid payments.  We advise Texas to 
develop an oversight plan that examines the underlying sources of local non-federal share that 
rely on bonds or other debt instruments, including gathering the information described in 
question #2 below for bond or other debt instruments that involve financing Medicaid 
payments, to understand whether and how Medicaid providers (or provider-related entities) 
are participating in the arrangements through the purchase of bonds or other debt instruments 
and/or the receipt of payments supported by the revenue raised. 
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State Response: Thank you for this feedback; we are glad that this matter can be considered 
closed for the purposes of consideration of our pending SDP approvals. Texas will take this 
under advisement as the monitoring protocols are finalized. 
 
2. Please provide an assurance that Texas will develop an oversight plan for local non-

federal share financing, whereby the state will collect and maintain information from 
localities detailing (at a minimum):  

a. The names of entities that purchase bonds (or other debt instruments) used to 
finance the non-federal share of Medicaid payments.  

b. Identification of any providers or provider-related organizations that are bond (or 
other debt instruments) purchasers.  

c. Identification of any providers or provider-related organizations that are bond (or 
other debt instruments) purchasers and that either: receive Medicaid payments 
directly or are within a provider class that receives Medicaid payments.  

d. For any entity identified under (c), the total dollar amount of the bonds (or other 
debt instruments) the entity purchases and the amount of Medicaid payments the 
entity (or provider class) receives. 

 
State Response: Texas is developing a comprehensive monitoring and oversight plan for 
local funds used in the Medicaid program.  To the extent that a local or state governmental 
entity is in possession of information about bond purchasers (or other debt instruments), 
Texas would be willing to obtain and provide this information to CMS.  However, as 
discussed on the August 20, 2021 call between Texas and CMS, Texas is unsure that 
governmental entities that have bonds issued by an underwriter or financial institution who 
sells the bonds through a normal bond market would be in possession of this information.  
As a result, Texas requests that CMS provide to Texas for use in the development of the 
oversight plan: 
(1) a clear description of the circumstances in which the information sought above is 
required (I.e. for all bond offerings by a governmental entity or only for a bond issued for 
specific purposes); 

 
CMS Response: CMS is not requesting Texas report this information to CMS at this time. 
We advise the state to conduct oversight on the sources of non-federal share that are used 
to finance Medicaid payments and to thoroughly understand the underlying sources of 
financing that localities rely upon to source IGTs.  Based on information previously 
provided by the state, there appear to be at least 9 entities (listed below) that may rely on 
bonds or other debt instruments as a source of revenue to fund IGTs that are used as the 
state’s non-federal share of Medicaid expenditures.  We would urge the state to examine 
the sources of financing that these entities use to source IGTs as a starting point in your 
oversight efforts and to further work with localities to identify where bonds or other debt 
instruments are used to finance the non-federal share of Medicaid payments.  

 
SDA  Name of IGT Entity  

Dallas Dallas County Hospital District (Parkland) 
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State Response: Thank you for this feedback; we are glad that this matter can be considered 
closed for the purposes of consideration of our pending SDP approvals. Texas will take this 
under advisement as the monitoring protocols are finalized. Texas does wish to clarify that the 
notation in TIPPS that Dallas County Hospital District (Parkland) does not have taxing 
authority was made in error; Parkland does have authority to levy ad valorem taxes.  
Additionally, while Tech Texas University’s specific campuses noted in our submissions do 
not directly receive appropriations from General Revenue, The Texas Tech University System 
does receive appropriations and uses those appropriations to fund the operations of the 
campuses, including the two campuses referenced here, under their authority.   
 

(2) a clear description of an exemption to the requirement of providing this language if a 
governmental entity can attest that they are not in possession of and have no knowledge of 
who has purchased the bonds, if the bonds are available for purchase to the general public 
through a routine bond issuing transaction; and 
 
CMS Response:  While there may be circumstances where bonds or other debt 
instruments are routine and generally available for the general public to purchase that 
would not involve a non-bona-fide provider related donation, we do not believe that an 
attestation by a government entity that it does not have knowledge of the purchasers of its 
bonds or other debt instruments would be sufficient to ensure state compliance with federal 
statutory and regulatory limitations on the permissible sources of non-federal share.  We 
urge Texas to gather information from local entities that contribute to the non-federal share 
of Medicaid payments, so the state has a full accounting of the entities, including bond and 
other debt instrument purchasers whose purchase funds support IGTs, that contribute to the 
financing.  To the extent that a locality has information to substantiate an attestation that 
providers or provider-related entities are not participating in bond or debt instrument 
issuances, such an attestation may be sufficient evidence of compliance with federal 
requirements concerning non-bona fide provider-related donations. 

MRSA West Texas Tech University Health Science 
Center-Permian Basin 

Lubbock Texas Tech University Health Sciences 
Center AMA 

CORYELL COUNTY MEMORIAL 
HOSPITAL AUTHORITY   

DECATUR HOSPITAL AUTHORITY   

FANNIN COUNTY HOSPITAL 
AUTHORITY   

SMITHVILLE HOSPITAL AUTHORITY   

UVALDE COUNTY HOSPITAL 
AUTHORITY   

Metrocare  
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State Response: Thank you for this feedback; we are glad that this matter can be 
considered closed for the purposes of consideration of our pending SDP approvals. Texas 
understands that CMS, per CMS’ statements above, is not requiring this information to be 
furnished at this time or for approval of the SDPs and is offering this feedback for Texas’ 
consideration as the Local Funds Monitoring protocols are developed. We look forward to 
finalizing our protocol in cooperation with local governments in Texas and sharing the 
finalized protocols with CMS in due time. 
 
(3) clarity on how frequent this reporting would be due. 

 
CMS Response:  We again clarify that CMS is not suggesting that the state furnish this 
information to CMS on any regular basis; rather, the state should gather and review the 
information to ensure compliance with federal requirements and support claims for federal 
financial participation.   CMS is only seeking for Texas to conduct sufficient oversight to 
ensure it can credibly assure that it is complying with federal statutory and regulatory 
requirements for federal financial participation.  Given the questions that surround the use of 
bonds and debt instruments and concerns over non-bona-fide provider related donations, 
gathering such information is crucial for state oversight to ensure compliance with federal 
requirements.  In addition, communicating expectations to localities on their responsibilities to 
ensure compliance with federal Medicaid requirements is important when localities are 
providing funds to the state to support the non-federal share of Medicaid payments.  We 
suggest that Texas work with localities on the timeframe for gathering information necessary 
to support compliance with non-federal share financing requirements and that the state receive 
this information in alignment with the timing of transfers from localities to the state Medicaid 
agency through IGTs.  To the extent that Texas holds IGT agreements with local entities that 
contribute to the non-federal share of Medicaid payments, the state might consider modifying 
the agreements to require the provision of information on the underlying source(s) of the 
transferred funds on a specified schedule. 

State Response: Thank you for this feedback; we are glad that this matter can be 
considered closed for the purposes of consideration of our pending SDP approvals. Texas 
understands that CMS, per CMS’ statements above, is not requiring this information to be 
furnished at this time or for approval of the SDPs and is offering this feedback for Texas’ 
consideration as the Local Funds Monitoring protocols are developed. We look forward to 
finalizing our protocol in cooperation with local governments in Texas and sharing the 
finalized protocols with CMS in due time. Texas does not have any agreements with local 
entities to contribute the non-federal share for SDPs, but if any are developed in the future, 
we would take this guidance under consideration. 

 
3. CMS understands that the state is in the process of setting up an oversight group related to 

the financing mechanisms described in this state directed payment preprint. Please 
describe steps in the near-term that the state will use to effectively oversee how these 
program payments are funded by the state or local units of governments.  

 
State Response: S.B. 1 (Article II, Health and Human Services Commission, Rider 15), 87th 
Texas Legislature, Regular Session, 2021, authorizes additional staff to HHSC for increased 
monitoring and oversight of the use of local funds and the administration of new directed-
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payment programs. Texas plans to utilize the resources to implement additional oversight and 
monitoring as described in Attachment B. 
 
CMS Response:  Thank you for this information, we will consider it with the other 
information you provide in reviewing your requested State Directed Payments.  
State Response: Noted.  

 
 

Sources of 
Non-Federal 
Share (Locality 
Taxes and 
LPPFs) 

To ensure compliance with section 1903(w)(4) of the Social Security Act and implementing 
regulations in 42 CFR 433.68(f)(3), please provide the following: 
1. A table using the most recent data available to the State, of every LPPF in the State, 

including the name of the unit of local government that operates the LPPF, the hospitals 
that are taxed in the LPPF, and the amount that each hospital is taxed, and the amount of 
payments funded by the tax. 
 

State Response: Since there was no additional feedback or questions from CMS on this item, 
Texas understands that this matter can be considered resolved for the purposes of 
consideration of our pending SDP approvals. 
 
State Report: Please see Attachment C, which is the most recent final data we have at this 
time. 
 
2. Written attestation from the state that: 

a. No localities impose a tax where all hospitals paying the tax receive their total tax cost 
back in the form of Medicaid payments funded by the tax (including localities that 
impose a tax on a single hospital). 

b. No localities impose a tax on hospitals that are not located within the boundaries of 
their jurisdiction. 

c. That the state will actively oversee how the locality taxes and LPPF arrangements meet 
federal requirements on an ongoing basis. 

 
State Response: The state attests that the above is true and accurate. With respect to item 
(2)(c), HHSC clarifies that HHSC does not have regulatory authority over nor oversees the 
operation of any LPPF.  As a result, HHSC is limited to actively overseeing the arrangements 
for the specific and exclusive determination that the revenues transferred to HHSC for use in 
the Medicaid program meet applicable state and federal requirements for using funds in the 
Medicaid program.  
 
3. Written attestations from all participating hospitals that they do not participate in 

arrangements, through written agreements or otherwise, which involve participating 
hospitals transferring, redirecting, redistributing (including through pooling arrangements) 
Medicaid payments to other Medicaid providers, directly or indirectly.  

 
State Response: The state takes seriously its responsibility to ensure compliance with all 
federal financing requirements.  In compliance with the relevant statute and CMS’s published 
rulemaking and state reporting requirements, the state has implemented an LPPF monitoring 
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requirement to ensure that units of local government with authority to operate an LPPF do not 
have any statutes, regulations, or policies that could constitute such a guarantee.  
However, it must be noted that the law CMS purports to be enforcing refers to arrangements 
in which the State or other unit of government imposing the tax provides for any payment that 
guarantees to hold taxpayers harmless. As CMS explained in its February 2008 final rule, “the 
element necessary to constitute a direct guarantee is the provision for payment by State 
statute, regulation, or policy.” 73 Fed. Reg. 9694. Neither § 1903(w)(4) nor § 433.68(f)(3) 
give CMS the authority to regulate (or to require States to regulate) transactions between 
private providers in which the State is not involved. Therefore, Texas requests that CMS 
clarify the following: 
(1)  Given that CMS withdrew the proposed rule that would have expanded the circumstances 
in which a direct guarantee will be found to exist, what is CMS’s legal authority for finding a 
direct guarantee when a governmental entity is not a party to the arrangement? 
(2) Can CMS provide the statute or regulation that specifically restricts or directs how a 
Medicaid provider may use reimbursements received for services delivered in the Medicaid 
program once received by the provider? 
 

CMS Response:  
1. CMS is concerned that a hold harmless arrangement as described in section 

1903(w)(4) of the Social Security Act and 42 CFR 433.68(f) exists if a locality 
imposes a health care-related tax in which all taxpaying hospitals receive their 
total tax cost back in the form of Medicaid payments or other payments. The 
state recently affirmed that no localities impose a tax where hospitals receive 
some or all of their tax cost back in the form of Medicaid payments. However, 
the state did not provide complete data requested by CMS to support its 
affirmation (i.e., based on the most recent data available to the state, 
identifying every LPPF in the state, including the name of the unit of local 
government that operates the LPPF, the hospitals that are taxed, and the 
amount that each hospital is taxed, and the amount of  Medicaid payments 
funded by the tax made to each hospital).   
 
Please provide the requested data or explain why it is unavailable.  In either 
case, please explain how the state is able to affirm that no localities impose a 
tax where taxpaying hospitals receive their total tax cost back in the form of 
Medicaid payments if it does not have and/or has not considered the requested 
information.  
 
State Response: The state reaffirms our prior attestation that items 2(a), (b), 
and (c) of this subsection of correspondence is true and accurate. With respect 
to item (2)(c), HHSC again clarifies that HHSC does not have regulatory 
authority over nor oversees the operation of any LPPF.  As a result, HHSC is 
limited to actively overseeing the arrangements for the specific and exclusive 
determination that the revenues transferred to HHSC for use in the Medicaid 
program meet applicable state and federal statutes and regulations for using 
funds in the Medicaid program.  
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As described on our call on September 1, 2021, Texas understood the 
attestation to the first portion of the items described above to speak to a 
guarantee in payment methodology for programs funded by intergovernmental 
transfer funds to consider the source of the IGT (who has paid into a provider 
tax) to ensure that the providers all receive sufficient Medicaid payments to 
offset the amount of their taxation.  None of the program methodologies 
consider the source of the funds which is why Texas felt comfortable attesting. 
Additionally, for the proposed SDPs, like in the Uncompensated Care Program, 
IGTs received from local entities are pooled by service delivery area so it is not 
possible to directly tie IGT received by the state that is funded via an LPPF 
assessment to the Medicaid payments received by a provider as the dollars are 
not used in a one-to-one relationship (i.e. payments are not conditioned upon 
receipt of IGT).   
 
However, due to CMS’ clarification that CMS wished the state to examine 
whether entities that are subject to a mandatory payment to a local government 
through an LPPF happen to receive payments equivalent or exceeding the 
amount received by the hospitals in that area from Medicaid payments, Texas 
undertook the analysis, though the results have no bearing on the determination 
that a hold harmless exists or not.  When completing the analysis using Fiscal 
Year 2020 (the most recent year for which there is a complete year of data for 
both Medicaid payments and LPPF-related reporting), there were 28 entities 
that had authority to operate an LPPF. Of the 28 entities that had authority to 
operate, 26 were active and assessed mandatory payments on providers in their 
respective jurisdictions.  Of the 26 that assessed mandatory payments, there 
was at least one hospital in the jurisdiction that did not receive Medicaid 
payments in an amount greater than or equal to the amount paid by the entity to 
the LPPF.   
 
In the case of the 2 jurisdictions (Ellis and McClennan Counties) where the 
providers all received Medicaid payments in an amount that exceeds the 
amount paid by those hospitals to the Governmental Entity operating the LPPF, 
the non-federal share required to support the Medicaid payments made to those 
providers far exceeds the total amount paid via assessment for the LPPF.  In the 
case of Ellis County, more than 28 percent of the non-federal share necessary 
to support the payments to the providers exceeds the amount paid by the 
hospitals to the Governmental Entity operating the LPPF. In the case of 
McClennan County, more than 37 percent of the non-federal share necessary to 
support the payments to the providers exceeds the amount paid by the hospitals 
to the Governmental Entity operating the LPPF. Therefore, there is clear 
evidence that the receipt of Medicaid payments is unrelated to the amount of 
funds paid by the Provider to the Governmental Entity operating the LPPF, 
consistent with HHSC's prior representations that no direct guarantee between 
LPPF-related payments to a local government and the amount of Medicaid 
payments received by the hospital exists.  The Medicaid payments to those 
hospitals were clearly supported by non-LPPF-related non-federal share funds 
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transferred by an entity using public funds exceeding collected LPPF paid 
assessments and no direct or indirect guarantee exists. Mandatory LPPF 
receipts are wholly unrelated to the payment methodologies used by HHSC.  
HHSC believes strongly that this is clear evidence that no hold harmless 
arrangement exists between the local government or the state for those 
providers. 
 
A copy of the analysis described above can be found in Attachment B. 
 
CMS Response (10/18/2021): CMS remains concerned that a hold harmless 
arrangement as described in section 1903(w)(4) of the Social Security Act and 
42 CFR 433.68(f) exists if a locality imposes a health care-related tax in which 
all taxpaying hospitals receive their total tax cost back in the form of Medicaid 
payments or other payments.  
 
We recognize that HHSC maintains that it does not have regulatory authority 
over nor oversees the operation of any LPPF.  Has the state or HHSC enacted, 
issued, or provided any statutory requirements, regulations, policy guidance,  
or training to localities regarding which localities are eligible to impose health 
care-related taxes in Texas?  If so, please explain and provide documentation as 
applicable.    
State Response (10/22/2021): As CMS is aware, there are two jurisdictions 
where all hospitals subject to the tax receive Medicaid payments in excess of 
their LPPF tax burden. HHSC has demonstrated that the Medicaid payments 
hospitals receive in these jurisdictions are (1) not positively correlated to the 
tax amount or to the difference between the Medicaid payment and the tax 
amount, (2) do not vary based on the tax amount, and (3) neither the state nor 
local government imposing the tax provides any direct or indirect guarantee 
that the provider will be held harmless for the tax amount. As a result, HHSC 
understands the funds from these jurisdictions to be permissible provider taxes 
eligible to be used as the non-federal share.  
 
Each governmental entity with individual authority to operate a LPPF is 
granted such authority through statute. See Texas Health and Safety Code, 
Chapter 288 et seq. During the 86th regular session, The Texas Legislature 
authorized any locality with taxing authority to move forward with an LPPF on 
a limited basis. To date, no additional entities have pursued establishing an 
LPPF outside those specifically authorized through individual legislation. 
 
With regard to training and policy guidance, since as far back as spring of 
2019, HHSC has reiterated its willingness to work with CMS on how the newly 
established Local Funds Monitoring team should conduct its oversight. CMS 
has not provided feedback to that end.  
 
However, as CMS is aware from our prior responses, HHSC has begun to 
develop a monitoring plan, sought public comment, and continues to identify 
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potential inquiries, training, data collection, on-site visits, and a robust annual 
survey for all local governmental entities that provide non-federal share funds 
through IGT or CPE. Like CMS, HHSC’s goal is to ensure that local 
governments are providing permissible funding as the non-federal share. 
HHSC seeks to ensure that no local government is involved in any arrangement 
that would lead its funds to be impermissible for use in the Medicaid program. 
HHSC remains open to collaboration with CMS to thoroughly carry out this 
mission to the extent supported by federal and state statutes and regulations. 
 

2. In accordance with 1903(w)(6) of the Social Security Act and the 
implementing regulations at 42 CFR 433 Subpart B, CMS has requested copies 
of “mitigation agreements” or similar agreements in place between or among 
LPPF-participating providers and/or the LPPF, to ensure that health care-
related taxes imposed by Texas localities that generate funds used as the source 
of the state’s non-federal share of Medicaid payments, meet statutory and 
regulatory requirements.  CMS is concerned that these agreements may be part 
of a hold harmless arrangement that would violate section 1903(w)(4) of the 
Social Security Act and 42 CFR 433.68(f)(3) because there appears to be a 
“reasonable expectation” that the taxpaying hospitals – whether directly 
through their Medicaid payments or due to the mitigation agreements or other 
agreements – are held harmless for at least part of their tax cost.  
 
Absent copies of these agreements, CMS requests the state provide CMS an 
assurance, through an attestation, that no arrangement exists, through written 
agreements or otherwise, which involves participating hospitals transferring, 
redirecting, and/or redistributing (including through pooling arrangements) 
their payments supported by the tax to other Medicaid providers, directly or 
indirectly. CMS further requests the state obtain the necessary information 
from each LPPF-participating provider and/or the LPPFs, as the state may 
need, to support the state’s attestation that no such arrangements exist.  
 
State Response:  
Texas attests that all units of government and the hospitals within their 
jurisdictions are in compliance with 1903(w)(4) of the Social Security Act and 
42 CFR 433.68(f). Texas attests the units of local government imposing a 
mandatory payment (a.k.a. Local Provider Participation Fund (LPPF)) do not 
provide for any direct or indirect payment, offset, or waiver such that the 
provision of that payment, offset, or waiver directly guarantees to hold 
taxpayers harmless for all or any portion of the tax amount. Texas attests that 
neither the state or any unit of local government within the state issue a 
payment directly or indirectly to any participating hospitals such that the 
hospital could compel an agreement from another hospital to transfer, redirect, 
and/or redistribute (including through pooling arrangements) payments 
supported by LPPF revenues. 
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CMS Response (9/24/2021): Thank you for the responses and additional information 
provided on the LPPFs for the round 2 responses. Based on the review of this information, we 
have a few additional questions: 

1. On our call on 9/20/2021, the State of Texas explained that one reason why 
Attachment C, provided on 8/25/2021, may have listed LPPFs in some counties as not 
having any assessed hospitals is that these counties had newly instituted LPPFs and the 
data provided covered only one quarter (3rd quarter FY 2021).  However, in 
Attachment B that the State of Texas provided on September 15, 2021, which covers 
an entire fiscal year, FY 2020 (Attachment B provided), 36 hospitals do not appear to 
be taxed. Please explain why the 36 hospitals in Attachment B are not listed as being 
taxed if the tax is broad-based and applies to all private providers?  

State Response (9/29/2021): In Attachment B, there are 36 instances where there is no entry 
under the “LPPF Paid Amount;” however, our review of the data sheet shows that 24 of those 
blanks do not indicate a facility paid no tax: 

• 9 of those blanks represent Cherokee County and Nueces County Hospital District, 
both of which Texas disclosed had LPPF taxing authority, but did not implement an 
assessment for FFY 2020, so we would expect those to be blank.  

• 3 of the rows were blank, where the entire row was unintentionally included, but blank 
all the way across (Lines 151, 280, and 309). 

• 5 blanks seem to be sub-parts of hospitals that were assessed, and paid a mandatory 
assessment – we will confirm that with the impacted local governmental entities (Lines 
83 and 84 are labeled as “part of Texoma Medical Center,” Line 269 appears to be part 
of Mother Frances Hospital, and Lines 270 and 271 appear to be part of UT Health 
East Texas).  

• 7 blanks list duplicative TINs or TPIs for entities which all paid the mandatory 
assessment, as shown in the line immediately preceding or following such blank, 
(Lines 29, 132, 160, 193, 194, 257, and 258), and none of which represent a separate 
entity.  

 
There are 12 facilities listed that did not have an LPPF payment reported. As CMS knows, 
Texas has been working diligently to create and staff a local funds monitoring team, which 
will be responsible for researching and determining the cause of these types of data anomalies. 
While each local government is already bound by Texas statute to assess the LPPF uniformly 
to applicable facilities, the local funds monitoring team will communicate with each local 
government to (1) ensure the tax assessments were appropriately administered, and (2) 
confirm that each local government is following its statutorily required collection procedures 
for any delinquent taxpayers. Based on our understanding from the local governments 
participating in the program, tax assessments are levied in accordance with the applicable 
LPPF enabling statute; therefore, we should infer that any unpaid mandatory assessment 
shown in the data is a reporting or data error, or is being pursued in accordance with local 
rules. 

LPPF 
Governmental 

Entity 

Facility Explanation of Non-Payment of LPPF 
for FFY 2020 
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Bexar County 
Hospital District 

Clarity Guidance 
Center 

The mandatory payment in this jurisdiction is 
imposed on providers that provide inpatient 
hospital services (Texas Health and Safety 
Code Chapter 298F). Pursuant to 42 C.F.R. 
Sec. 440.10, inpatient hospital services are 
limited to institutions meeting the requirements 
to participate in Medicare as a hospital. This 
provider does not meet the requirements to 
participate in Medicare, is not required to make 
mandatory payments, and was erroneously 
included as a paying facility. 

El Paso County 
Hospital District 

Foundation Surgical 
Hospital of El Paso 
Foundation Hospitals 

Taxpayer is Delinquent – HHSC has verified 
documentation showing collection attempts.  

El Paso County 
Hospital District 

Rio Vista Behavioral 
Health 

New Facility – did not have sufficient data on 
which to base an assessment during FFY20. 

Harris County 
Hospital District 

Altus Baytown 
Hospital 

Taxpayer is Delinquent – HHSC has verified 
documentation showing collection attempts. 

Harris County 
Hospital District 

UMMC Providence 
Hospital of North 
Houston LLC 

Taxpayer is Delinquent – HHSC has verified 
documentation showing collection attempts. 

Harris County 
Hospital District 

Sacred Oak Medical 
Center 

Taxpayer is Delinquent – HHSC has verified 
documentation showing collection attempts. 

Lubbock County 
Hospital District 

Lubbock Heart and 
Surgical Center 

Taxpayer was Delinquent, but a payment was 
subsequently received in Q1 of FFY21. 

Travis County 
(Central Health 
Hospital District) 

Arise Austin Medical 
Center 

Taxpayer is Delinquent – HHSC has requested 
documentation of ongoing collection attempts. 

Travis County 
(Central Health 
Hospital District) 

Baylor Scott & White 
Medical Center - 
Pflugerville 

New Facility – did not have sufficient data on 
which to base an assessment during FFY20. 

Travis County 
(Central Health 
Hospital District) 

Lake Travis ER LLC New Facility – did not have sufficient data on 
which to base an assessment during FFY20. 

Travis County 
(Central Health 
Hospital District) 

The Hospital at 
Westlake Medical 
Center 

Taxpayer is Delinquent – HHSC has requested 
documentation of ongoing collection attempts. 
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Williamson 
County 

PAM Behavioral 
Health of Round 
Rock 

New Facility – did not have sufficient data on 
which to base an assessment during FFY20. 

 
 

2. In a response to round 2 of our questions concerning LPPFs, the State of Texas wrote 
that every LPPF that assessed mandatory payments on hospitals had at least one 
hospital that received less in Medicaid payments than it paid in tax. Can the State 
please explain why four of the LPPFs listed in Attachment B were assessed mandatory 
payments in which all the hospitals received Medicaid payments in an amount greater 
than or equal to their tax burdens (for Ellis, Nueces, Cherokee and McClennan 
Counties)? 
State Response (9/29/2021): Texas understands the purpose of the attestation 
requested (No localities impose a tax where all hospitals paying the tax receive their 
total tax cost back in the form of Medicaid payments funded by the tax (including 
localities that impose a tax on a single hospital)) to be in relation to CMS’ expressed 
concerns that a hold harmless arrangement may exist. The state is providing our 
attestation that no hold harmless arrangement exists as described in section 1903(w)(4) 
of the Social Security Act and 42 CFR 433.68(f).  Texas has analyzed the data, as 
requested by CMS, and identified the four jurisdictions noted in this question.  In 
Texas’ Round 2 responses, Texas noted that Nueces and Cherokee counties had 
authority to operate an LPPF but were not actively operating one during the time 
period in question; therefore, the mandatory payments assessed to providers was $0.  
In Ellis and McClennan Counties, there was no correlation between the amount the 
hospitals paid in mandatory payments to the government entity and the amount the 
hospitals received in payments from the Medicaid program. Section 1903(w)(4) of the 
Social Security Act and 42 CFR 433.68(f) do not prohibit all providers in a jurisdiction 
from receiving Medicaid payments that meet or exceed the amount paid by those 
providers as a mandatory payment to the government jurisdiction.  HHSC reiterates its 
informed belief that there is clear evidence that no hold harmless arrangement exists. 

3. Within Attachment B, in column J of the LPPF data tab, can the State of Texas please 
clarify the meaning of the column heading “Where LPPF Revenues are a Potential 
NFS Source”?  
State Response (9/29/2021): Column J is the sum of columns G, H, and I. In 2020, 
these three programs were the only ones that were supported via intergovernmental 
transfer funds that may have included funds derived from LPPFs.  Therefore, Column 
J is “Total Medicaid Program Payments Where LPPF Revenues are a Potential NFS 
Source”.  Texas does not construct program payment methodologies where payments 
in programs have a 1:1 relationship between the source of the non-federal share and 
the payment amount received by the provider. Rather, most programs utilize a 
payment methodology that is entirely agnostic of the source of funds; therefore, it is 
impossible for Texas or any provider to say which specific non-federal share funds 
were used to support specific payments to providers, as all non-federal share funds are 
pooled and used to support the payment methodology designed by the state and 
approved by CMS. 
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4. The state provided a written assurance in response to a CMS request for an attestation 
relating to agreements that may be part of a hold harmless arrangement that would 
violate section 1903(w)(4) of the Social Security Act and 42 CFR 433.68(f)(3).  
However, the attestation does not align with the request because it does not attest that 
no arrangement exists, through written agreements or otherwise, which involves 
participating hospitals transferring, redirecting, and/or redistributing (including 
through pooling arrangements) their payments supported by the tax to other Medicaid 
providers, directly or indirectly.  Additionally, it does not provide an indication that 
the state obtained any necessary information from each LPPF-participating provider 
and/or the LPPFs, as needed, to support the state’s attestation that no such 
arrangements exist. 
CMS remains concerned that agreements in place may be part of a hold harmless 
arrangement that would violate section 1903(w)(4) of the Social Security Act and 42 
CFR 433.68(f)(3).  Please provide the previously requested information on the 
agreements and/or the requested attestation.       

State Response (9/29/2021): CMS and Texas are in agreement as to the importance of 
ongoing oversight and detailed analysis as to the permissibility of the non-federal share 
of Medicaid payments. The LPPF arrangements in Texas are designed within the 
parameters of permissible local health care-related taxes in that they are uniform, broad-
based, and do not include a hold harmless arrangement whereby the local government 
administering the tax provides for any direct or indirect payment, offset, or waiver. 
CMS has required Texas to attest that there are no oral or written agreements between 
the local government entities and entities subject to the tax. Texas has done so based on 
discussions with the entities imposing the tax, as well as confidence in the local 
governments’ compliance with the statutorily imposed requirements.  
  
In addition to such attestation, Texas has provided a monitoring plan for ongoing, 
comprehensive, and detailed oversight of the LPPF programs to ensure continued 
compliance with federal statute and regulations governing the non-federal share. The 
Texas legislature has provided resources, and Texas is progressing on the goal 
milestones that were submitted to CMS, including hiring a Director for Local Funds 
Monitoring who is building a team to perform this critical function. The monitoring 
team will have a primary directive of performing deep-dive analyses of LPPF 
arrangements to verify the permissibility of the local funds being used to finance the 
non-federal share of Medicaid payments, as required of the State Medicaid Agency. 
  
CMS has also requested that Texas require each local government to make a similar 
attestation. Texas is willing to incorporate a new certification for local governments 
that would be required during LPPF reporting.  The potential certification would state:  
  

I hereby certify that there are no agreements, whether written or oral, between 
this unit of local government and any entity subject to the mandatory 
assessment whereby an entity subject to the tax is held harmless as described 
under Social Security Act §1903(w)(4) and 42 C.F.R. §433.68(f)(3). 
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We are hopeful that such certification will be part of the reporting process following the 
next reporting system update. 
  
The federal provider tax law CMS cites only gives CMS (and, consequently HHSC) 
authority to reject local funds where a tax is not broad based, is not uniform, or where 
the unit of government holds a taxpayer harmless from the tax; the law does not 
authorize CMS to deny state share funds based upon the existence or non-existence of 
agreements exclusively between private entities. As Texas has made clear in its 
responses, HHSC does not have regulatory authority over private agreements amongst 
non-governmental actors. HHSC requested CMS’ feedback on what legal basis CMS 
relies on to require Texas to make such an attestation. CMS has been unable to provide 
a persuasive explanation for its interpretation of the law, nor did CMS provide specific 
feedback on what statutory or regulatory provision restricts Medicaid providers use of 
funds once earned by the provider. Texas made and stands by its attestation:  
  

Texas attests that all units of government and the hospitals within their 
jurisdictions are in compliance with 1903(w)(4) of the Social Security Act and 
42 CFR 433.68(f). Texas attests the units of local government imposing a 
mandatory payment (i.e., Local Provider Participation Fund (LPPF)) do not 
provide for any direct or indirect payment, offset, or waiver such that the 
provision of that payment, offset, or waiver directly guarantees to hold 
taxpayers harmless for all or any portion of the tax amount. Texas attests that 
neither the state or any unit of local government within the state issue a 
payment directly or indirectly to any participating hospitals such that the 
hospital could compel an agreement from another hospital to transfer, redirect, 
and/or redistribute (including through pooling arrangements) payments 
supported by LPPF revenues.  
 

CMS Response (10/18/2021): CMS remains concerned that agreements in place may 
be part of a hold harmless arrangement that would violate section 1903(w)(4) of the 
Social Security Act and 42 CFR 433.68(f)(3). CMS refers the state to the original 
question above for the requested statutory and regulatory basis for requesting such 
information/the attestation. CMS is reiterating its previous request for information the 
agreements and/or for the requested attestation.       

 
Additionally, recognizing that HHSC maintains that it does not have regulatory 
authority over private agreements amongst non-governmental actors, HHSC has 
previously acknowledged to CMS that it is aware of the referenced agreements. Please 
explain how the state became aware of the agreements and provide a description of 
how the arrangements work based on the HHSC’s current understanding.      
State Response (10/22/2021): In December of 2018, HHSC was made aware that 
private hospitals in at least one jurisdiction had orally agreed – exclusively amongst 
private entities and without the involvement of a taxing authority – to ensure that 
hospitals subject to the tax were “not unduly burdened” by the existence of an LPPF. 
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HHSC received this information from a consultant for private hospital systems that did 
not specify either the jurisdiction in which these oral agreements or mutual 
understandings had taken place, nor did the private hospital consultant clearly describe 
what the parties had agreed to amongst themselves. HHSC called the then-Director of 
CMS’ Financial Manamgent Group to notify CMS of this information and seek 
guidance. Shortly thereafter, HHSC received written approval of the LPPF structures in 
Dallas and Tarrant Counties from CMS, which Texas relied upon in accepting IGT 
from other jurisdictions’ LPPFs subsequently.  
 
In 2019, CMS and Texas became aware that a private consultant had conducted a 
presentation describing something the consultant described as “Community Benefit 
Payments.” HHSC has explained to CMS in writing that it became aware of the 
presentation at the same time CMS did. As HHSC has already informed CMS, 
following this discovery, HHSC had two conversations with stakeholders to discuss 
CMS’s position on written mitigation agreements. HHSC also had a phone call with 
CMS, which was made at the request of stakeholders to find out CMS’s position about 
such written agreements. The purpose of all of these conversations was to ensure both 
CMS and the stakeholders that HHSC is operating transparently.   
 
Texas has explained to CMS in writing that we had no involvement with the types of 
arrangements described by the consultant, but that we believed the purported 
agreements would comply with 42 C.F.R. 433.68. We further stated: 

HHS OIG reviewed similar actions regarding the Missouri DSH 
program in 2003 and determined that “because the agreements were 
voluntary between the hospital provider and the MHA/MSC, and 
because there are no regulations precluding the arrangement, we are not 
making any recommendations for recovery of the pooled payments in 
excess of DSH limits.”  HHSC has reasonably relied on this opinion and 
current regulations to inform its oversight responsibility. 

 
CMS has provided federal matching funds for DSRIP, UHRIP, and UC, all of which 
utilize LPPF-derived IGTs as a source of non-federal share.  
 
Now, CMS is asking the same questions and requesting an attestation from HHSC 
about information that neither CMS nor Texas have authority to seek or consider.  
 
Since the 2019 discovery described above, HHSC has not received any information 
from anyone that further identifies any details about any written or oral agreements that 
may exist among some providers in some jurisdictions, including any explicit written 
confirmation that they do exist at all. 
 
HHSC has not reviewed, approved, or sanctioned any such agreements or 
arrangements, and does not intend to. However, HHSC will fully investigate the 
conduct of each governmental entity administering a LPPF and confirm that no 
governmental entity is engaged in a mitigation arrangement, as such circumstance 
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would create a hold harmless under Social Security Act §1903(w)(4) and 42 C.F.R. 
§433.68(f)(3). 
 
CMS continues to assert that the attestation from HHSC does not go far enough. On 
our call Tuesday, October 19, 2021, Texas specifically asked if other states had been 
asked to make such an attestation. The Acting Director of CMS’ Financial 
Management Group replied that at least one other state had been asked to make a 
similar attestation, but confirmed that no state has made an attestation that CMS deems 
satisfactory. CMS fully understands the operation of the LPPF program in Texas, 
which is consistent with provider taxes that exist in many other states. HHSC may 
differ from many states in that it has been completely transparent with regard to the 
operation of its programs, including in December 2018 when HHSC immediately 
passed along new information to CMS.  
 
There is no legal basis for CMS or HHSC to regulate agreements between non-
governmental entities. CMS proposed amending its regulations to create a broader 
scope of oversight in this arena, but failed to accomplish such an expansion. HHSC is 
invested in ensuring the Texas Medicaid population continues to receive services, and 
to do so, must ensure that Texas providers are paid for services provided to Medicaid 
patients. HHSC is committed to ensuring that the non-federal share of Medicaid 
payments comes from a permissible source. Provider taxes in a local jurisdiction are a 
permissible source so long as they are uniform, broad based, and the taxing entity does 
not hold a taxpayer harmless from the tax. As stewards of the non-federal share, HHSC 
has repeatedly asked CMS for a compelling legal basis for regulating agreements 
between private parties. CMS has not been able to produce that cite.  
 
Texas requests that CMS provide the responses to the questions that we sought answers 
to on the October 19, 2021 call that CMS was unable to answer at the time. 
Specifically, please provide the following: 

(1) Please identify any state(s) that have been required to submit a similar 
attestation prior to receiving a state directed payment program approval; 

(2) If any state that has a provider tax was not asked to make such an attestation, 
please identify them and explain why they were not asked to make such an 
attestation; 

(3) Please provide a template or language that has been used by another state to 
resolve CMS’ concerns related to a similar matter; 

(4) Please provide the statutory basis for restricting providers from utilizing 
Medicaid payments that they have duly earned (either based upon performance 
or an adjudicated claim) after it has been received by the provider; 

(5) Please provide clarity on CMS’ statements about another state in a “similar 
situation” to Texas, including a description of what CMS believes constitutes a 
“similar situation”; and 

(6) Please provide an estimate on when Texas can expect a response to our 
September 7, 2021 letter accepting CMS’ offer to extend DSRIP for one year, 
continue UHRIP and QIPP on a temporary basis, and continue to work with 
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Texas to resolve any matters of concern on the 5 pending directed-payment 
programs. 

 
We hope that Texas can be treated equitably with all other states as we continue to 
resolve any outstanding matters that remain after this round of responses. Texas 
providers are continuing to provide services to Medicaid patients, despite a significant 
delay in payments as CMS attempts to rehash this issue, but we cannot expect them to 
continue to do so indefinitely. 

 
  

 

 

Texas Budget Neutrality (BN) Implications Questions on State Directed Payments (SDPs) 
• Texas has asked about the budget neutrality (BN) implications for the next year of the 

demonstration.   
• CMS’ offer to extend DSRIP is intended to help provide stability over the next year while we 

continue to work on the SDPs and other approaches to secure the safety net.  
• Under current BN policy, the DSRIP expenditures would be authorized as a cost not 

otherwise matchable (CNOM) and would be reflected on the “with waiver (WW)” side of 
budget neutrality for the coming year. In applying the rebasing policy, as articulated in STC 
62, CNOM are not included in the without waiver (WOW) baseline.  

• The state has adequate savings to absorb these additional DSRIP expenditures for the next 
demonstration year.  

• CMS recognizes the importance of and shares Texas’s commitment to maintaining a 
sustainable approach to safety net hospital reimbursement. The one-year DSRIP extension 
provides an opportunity for CMS and Texas to continue to work toward a more sustainable, 
equitable, and high quality safety net.  
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From: Kristian, Diona (CMS/CMCS)
To: Montalbano,Kathi (HHSC); Bilse,Brittani (HHSC); Caruthers,Courtney (HHSC); Grady,Victoria C (HHSC);

Young,Gary (HHSC); HHSC TX Medicaid Waivers
Cc: Greenfield, Eli S. (CMS/CMCS); Devoid, Isaac (CMS/CMCS); Blunt, Ford J. (CMS/CMCS); O"Malley, Kathleen

(CMS/CMCS); Marunycz, Lisa (CMS/CMCS); Garner, Angela D. (CMS/CMCS); Cash, Judith (CMS/CMCS); DeCaro,
Teresa (CMS/CMCS); Rashid, Mehreen (CMS/CMCS)

Subject: CMS Feedback on Attachment T
Date: Wednesday, September 1, 2021 1:57:25 PM

WARNING: This email is from outside the HHS system. Do not click on links or attachments
unless you expect them from the sender and know the content is safe.

Hello Texas Colleagues,
 

CMS has reviewed Attachment T, for Demonstration Year 11, and the associated Application Cost
Report/Tool, as submitted on June 30, 2021.  CMS has the following feedback on these documents.

 

1. CMS needs additional information on the roles and relationships of the entities the state
intends to make the pool available to, with respect to local governments.

 
2. CMS understands that Texas intends for the eligible providers to provide the non-federal

share for this pool via Certified Public Expenditures. However, 501(c)(3) are not
Governmental entities and ineligible to participate in Certified Public Expenditure Per
Social Security Act 1903(w)(6). Only the local unit of government that may have a
contract with the 501(c)3 may claim certain costs of the contract as their expenditure as
a CPE on a cost report to be used as State Share.

 
3. The state’s intended cost report structure is inadequate for CPE-driven programs, and

would require the following modifications to be approvable:
a. Isolation of costs and revenues associated with providing care to Medicaid and

uninsured populations, vs. other payers/self pay/funding from local
governments/federal grants/etc.

b. Adherence to the CMS method of time studies (with CMS review and approval of the
time study methodology)

c. Step down of time/effort to costs

d. CMS approval of the cost reporting methodology to determine the reimbursable costs.

 
If you would like to discuss our feedback, please let me know your availability and I will set up a call. 
 
Thank you,
Diona Kristian
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Attachment U 

 
 
 
Estimated Without Waiver Per Member Per Month Expenditures 

MEG  Trend  DY 11  
Rebase  
DY 12  DY 13  DY 14 DY 15  

AMR  3.8%   $1,455.26   $1,479.09   $1,535.29   $1,593.63   $1,654.19  

Disabled  4.1%   $2,115.58   $2,342.42   $2,438.46   $2,538.44   $2,642.51  

Adults  5.3%   $1,547.28   $1,321.67   $1,391.72   $1,465.48   $1,543.15  

Children  4.5%   $448.52   $365.95   $382.42   $399.63   $417.62  

 

MEG  Trend  DY 16 
Rebase  
DY 17  DY 18  DY 19 

AMR  3.8%   $1,717.05  $1,724.85   $1,780.28   $1,837.50  

Disabled  4.1%  $2,750.85  $2,877.62   $2,995.60   $3,118.42  

Adults  5.3%  $1,624.93  $1,326.65   $1,335.03   $1,343.47  

Children  4.5%  $436.41  $398.14   $406.53   $415.09  
 

 
 
These amounts are an estimate based on Texas’ calculation and purely informational.  Rebasing 
PMPMs will occur in DY 12 using DY 11 actual expenditures as reported by the state on the CMS -
64.  
 
Potential PHP-CCP Pool Sizes 
 
These amounts are an estimate based on Texas’ calculation and purely informational.  Resizing the 
pool will occur in DY13 and DY17, using actual charity care costs as reported by the relevant 
provider types.  
 

Pool DY 11  DY 12  
Resize DY 

13  DY 14 DY 15  

PHP-CCP  $500m   $500m $370m   TBD   TBD 
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Pool DY 16 
Resize 
DY 17  DY 18  DY 19 

PHP-CCP   TBD  TBD  TBD  TBD 
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Department of Health and Human Services 
Centers for Medicare & Medicaid Services 

Section 438.6(c) Preprint – 07/31/17 
STATE: Kentucky  

According to the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it displays a valid 
OMB control number. The valid OMB control number for this information collection is 0938-1148 (CMS-10398 #52). The time required to 
complete this information collection is estimated to average 1 hour per response, including the time to review instructions, search existing data 
resources, gather the data needed, and complete and review the information collection. If you have comments concerning the accuracy of the 
time estimate(s) or suggestions for improving this form, please write to: CMS, 7500 Security Boulevard, Attn: PRA Reports Clearance Officer, 
Mail Stop C4-26-05, Baltimore, Maryland 21244-1850. 

1 

 

 

 
 

 

 

Section 438.6(c) Preprint 
 
 

Section 438.6(c) provides States with the flexibility to implement delivery system and provider 
payment initiatives under MCO, PIHP, or PAHP Medicaid managed care contracts. Section 
438.6(c)(1) describes types of payment arrangements that States may use to direct expenditures 
under the managed care contract – paragraph (c)(1)(i) provides that States may specify in the 
contract that managed care plans adopt value-based purchasing models for provider 
reimbursement; paragraph (c)(1)(ii) provides that States have the flexibility to require managed 
care plan participation in broad-ranging delivery system reform or performance improvement 
initiatives; and paragraph (c)(1)(iii) provides that States may require certain payment levels for 
MCOs, PIHPs, and PAHPs to support State practices critical to ensuring timely access to high- 
quality care. 

 
Under section 438.6(c)(2), contract arrangements that direct the MCO's, PIHP's, or PAHP's 
expenditures under paragraphs (c)(1)(i) through (iii) must have written approval from CMS prior 
to implementation and before approval of the corresponding managed care contract(s) and rate 
certification(s). This preprint implements the prior approval process and must be completed, 
submitted, and approved by CMS before implementing any of the specific payment 
arrangements described in section 438.6(c)(1)(i) through (iii). 

 
Standard Questions for All Payment Arrangements 

 

In accordance with §438.6(c)(2)(i), the following questions must be completed. 
 
DATE AND TIMING INFORMATION: 

 
1. Identify the State’s managed care contract rating period for which this payment arrangement 

will apply (for example, July 1, 2017 through June 30, 2018): 

 
2. Identify the State’s requested start date for this payment arrangement (for example, January 

1, 2018): 

 
3. Identify the State’s expected duration for this payment arrangement (for example, 1 year, 3 

years, or 5 years): 

July 1, 2020 through June 30, 2021 

July 1, 2020 

The expected duration of this payment is 1 year, renewed annually 
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Department of Health and Human Services 
Centers for Medicare & Medicaid Services 

Section 438.6(c) Preprint – 07/31/17 
STATE: Kentucky  

According to the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it displays a valid 
OMB control number. The valid OMB control number for this information collection is 0938-1148 (CMS-10398 #52). The time required to 
complete this information collection is estimated to average 1 hour per response, including the time to review instructions, search existing data 
resources, gather the data needed, and complete and review the information collection. If you have comments concerning the accuracy of the 
time estimate(s) or suggestions for improving this form, please write to: CMS, 7500 Security Boulevard, Attn: PRA Reports Clearance Officer, 
Mail Stop C4-26-05, Baltimore, Maryland 21244-1850. 

2 

 

 

STATE DIRECTED VALUE-BASED PURCHASING: 
 

4. In accordance with §438.6(c)(1)(i) and (ii), the State is requiring the MCO, PIHP, or PAHP 
to implement value-based purchasing models for provider reimbursement, such as alternative 
payment models (APMs), pay for performance arrangements, bundled payments, or other 
service payment models intended to recognize value or outcomes over volume of services; or 
the State is requiring the MCO, PIHP, or PAHP to participate in a multi-payer or Medicaid- 
specific delivery system reform or performance improvement initiative. Check all that 
apply; if none are checked, proceed to Question 6. 

 
☐ Quality Payments / Pay for Performance (Category 2 APM, or similar) 
☐ Bundled Payments / Episode-Based Payments (Category 3 APM, or similar) 
☐ Population-Based Payments / Accountable Care Organization (ACO) (Category 4 APM, 
or similar) 
☐ Multi-Payer Delivery System Reform 
☐ Medicaid-Specific Delivery System Reform 
☐ Performance Improvement Initiative 
☐ Other Value-Based Purchasing Model 

 
5. Provide a brief summary or description of the required payment arrangement selected above 

and describe how the payment arrangement intends to recognize value or outcomes over 
volume of services (the State may also provide an attachment). If “other” was checked 
above, identify the payment model. If this payment arrangement is designed to be a multi- 
year effort, describe how this application’s payment arrangement fits into the larger multi- 
year effort. If this is a multi-year effort, identify which year of the effort is addressed in this 
application. 

N/A 
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Department of Health and Human Services 
Centers for Medicare & Medicaid Services 

Section 438.6(c) Preprint – 07/31/17 
STATE: Kentucky  

According to the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it displays a valid 
OMB control number. The valid OMB control number for this information collection is 0938-1148 (CMS-10398 #52). The time required to 
complete this information collection is estimated to average 1 hour per response, including the time to review instructions, search existing data 
resources, gather the data needed, and complete and review the information collection. If you have comments concerning the accuracy of the 
time estimate(s) or suggestions for improving this form, please write to: CMS, 7500 Security Boulevard, Attn: PRA Reports Clearance Officer, 
Mail Stop C4-26-05, Baltimore, Maryland 21244-1850. 

3 

 

 

STATE DIRECTED FEE SCHEDULES: 
 

6. In accordance with §438.6(c)(1)(iii), the State is requiring the MCO, PIHP, or PAHP to adopt 
a minimum or maximum fee schedule for network providers that provide a particular service 
under the contract; or the State is requiring the MCO, PIHP, or PAHP to provide a uniform 
dollar or percentage increase for network providers that provide a particular service under the 
contract. Check all that apply; if none are checked, proceed to Question 10. 

 
☐ Minimum Fee Schedule 
☐ Maximum Fee Schedule 
☐ ✔ Uniform Dollar or Percentage Increase 

 

7. Use the checkboxes below to identify whether the State is proposing to use §438.6(c)(1)(iii) 
to establish any of the following fee schedules: 

 
☐ The State is proposing to use an approved State plan fee schedule 
☐ The State is proposing to use a Medicare fee schedule 
☐ The State is proposing to use an alternative fee schedule established by the State 

 
8. If the State is proposing to use an alternative fee schedule established by the State, provide a 

brief summary or description of the required fee schedule and describe how the fee schedule 
was developed, including why the fee schedule is appropriate for network providers that 
provide a particular service under the contract (the State may also provide an attachment). 

9. If using a maximum fee schedule, use the checkbox below to make the following assurance: 
 

☐ In accordance with §438.6(c)(1)(iii)(C), the State has determined that the MCO, PIHP, 
or PAHP has retained the ability to reasonably manage risk and has discretion in 
accomplishing the goals of the contract. 

N/A 
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APPROVAL CRITERIA FOR ALL PAYMENT ARRANGEMENTS: 
 

10. In accordance with §438.6(c)(2)(i)(A), describe in detail how the payment arrangement is 
based on the utilization and delivery of services for enrollees covered under the contract (the 
State may also provide an attachment). 

 
 
 
 
 
 

Consistent with 42CFR 438.6(c)(1)(iii)(B), Medicaid health plans will provide a uniform inpatient 
add-on per discharge to KY hospitals licensed under KRS Chapter 216B including a long-term 
acute hospital but excluding university hospitals and state mental hospitals defined in KRS 
205.639. 

 
The uniform amount will be determined by the state and remain fixed for the state fiscal year. The 
uniform amount will be reevaluated on an annual basis. 
 
Medicaid health plan encounter data will be used to directly link payments to utilization of 
inpatient services by facility for plan enrollees.  Medicaid health plans are required to submit 
encounter data to the KY Department for Medicaid Services (KDMS) in accordance with 
formatting and timeliness standards set forth in their contracts with the State. Upon completion 
of the quarter, KDMS will calculate each hospital's payment increase by MCO using valid 
encounters paid during the previous quarter. KDMS will then issue a supplemental capitation 
payment to each Medicaid health plan based on the increase calculated for inpatient services 
provided to the health plan's enrollees. Due to the uniform dollar increase being calculated after 
the encounter has been paid, the directed payment will occur retroactively to each health plan 
based on actual encounters paid during the previous quarter. Final reimbursement is intended 
to result in spending of approximately 90% of the gap between existing MCO rates and average 
commercial rates based on a historical analysis of spending room per discharge. Prompted by 
the impact of the COVID-19 national emergency, KY is seeking to move its program to pay 
based on the average commercial rate for eligible services rather than the Medicare upper 
payment limit. 
 
The uniform dollar amount per discharge for inpatient services for the contract year is 
projected to be $8,594.39 based on an analysis of the available inpatient spending room within 
managed care. Analysis indicates the estimated FY2021 spending for the inpatient uniform 
payment adjustment will be $1,118,680,875 on an annualized basis. The actual spending 
could be more or less depending on actual Medicaid inpatient utilization. 

 
For certification of the managed care rates, the state's contracted actuary will include an 
estimated gross payment amount in the initial rate certification letter. Once all payments have 
been made at the end of the contract year, the actuary will use the actual payment data to 
certify final health plan rates, which include the payments on a PMPM basis. 
 
Due to the COVID-19 national emergency and its potential impacts on hospital utilization during FY 
2021, KDMS requests approval to evaluate and, if necessary, to shift the funding for this directed 
payment for the SFY 2021 period to more heavily weight utilization during the first two quarters of 
the SFY. This may result in a higher uniform dollar amount per discharge for the first two quarters of 
discharges than it will for the remaining quarters of SFY 2021.  
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11. In accordance with §438.6(c)(2)(i)(B), identify the class or classes of providers that will 
participate in this payment arrangement. 

 

12. In accordance with §438.6(c)(2)(i)(B), describe how the payment arrangement directs 
expenditures equally, using the same terms of performance, for the class or classes of 
providers (identified above) providing the service under the contract (the State may also 
provide an attachment). 

QUALITY CRITERIA AND FRAMEWORK FOR ALL PAYMENT ARRANGEMENTS: 
 

13. Use the checkbox below to make the following assurance (and complete the following 
additional questions): 

 

☐ ✔ In accordance with §438.6(c)(2)(i)(C), the State expects this payment arrangement to 
advance at least one of the goals and objectives in the quality strategy required per §438.340. 

 
a. Hyperlink to State’s quality strategy (consistent with §438.340(d), States must post the 

Kentucky hospitals licensed under KRS Chapter 216B including long-term 
care hospital, but excluding university hospitals and state mental hospitals 
defined in KRS 205.639 

Under this payment arrangement, Kentucky hospitals licensed under KRS Chapter 216B 
including a long-term acute hospital but excluding university hospitals and state mental 
hospitals defined in KRS 205.639 will receive a separate uniform payment increase for 
inpatient services. For qualifying hospitals that are also classified as pediatric teaching 
hospitals or as psychiatric access hospitals, no add-on shall be applied to the paid claims 
for the services for which that hospital also receives supplemental payments. 

 
Health plan encounter data will be used to directly link payments to utilization of inpatient 
services for plan enrollees using the same methodology across the class. The actual 
uniform dollar amount per discharge for inpatient services for the contract year will be 
determined based on an analysis of the available inpatient spending room within managed 
care. The specific add-on per discharge will be evaluated on an annual basis. 

 

Submitted draft quality strategy in August 2019. Below is a link to the draft 2019 quality strategy: 
https://chfs.ky.gov/agencies/dms/DMSNews/DRAFT%20KY%20Medicaid%20%20Quality%20Strategy%20073119
_Submitted%20to%20CMS%20080519.pdf  
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final quality strategy online beginning July 1, 2018; if a hyperlink is not available, please 
attach the State’s quality strategy): 

 
b. Date of quality strategy (month, year): 

 

c. In the table below, identify the goal(s) and objective(s) (including page number 
references) this payment arrangement is expected to advance: 

Table 13(c): Payment Arrangement Quality Strategy Goals and Objectives 
Goal(s) Objective(s) Quality 

strategy 
page 

Promote access to high-quality care and 
reduce unnecessary spending 

Quality and performance monitoring 11 

Reduce burden of SUD and engage 
enrollees to improve behavioral health 
outcomes 

Reduce Opioid Use through access to addiction 
recovery services 

10 

If additional rows are required, please attach. 
 

d. Describe how this payment arrangement is expected to advance the goal(s) and 
objective(s) identified in Question 13(c). If this is part of a multi-year effort, describe 
this both in terms of this year’s payment arrangement and that of the multi-year payment 
arrangement. 

 
 
 
 
 
 

August, 2019 

The state believes this payment arrangement will advance three goals: (1) to maintain or improve 
access to care for members, especially in vulnerable rural areas by reducing the financial hardship 
placing many rural hospitals at risk of closure; (2) to reduce unnecessary spending; and (3) to 
reduce opioid use through access to addiction recovery services. 

 
The state plans to continue to review each MCO’s hospital network on an annual basis prior to 
and following each program year. Since directed payments are only available to in-network 
providers, we anticipate that the program will provide an incentive for providers to remain 
contracted with or begin new contracts with MCOs. This will help to ensure that the network of 
MCO-contracted hospitals available to members is maintained or improved. 
 
The state plans to monitor the payment arrangement's impact on hospital readmissions by 
establishing baseline measures for each hospital annually, communicating baselines to hospitals to 
improve awareness, and evaluating performance on an annual basis. 

 
The industry has begun reporting the opioid measures and this will serve as a baseline for 
evaluation for future program years. 
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14. Use the checkbox below to make the following assurance (and complete the following 

additional questions): 
 

☐ ✔ In accordance with §438.6(c)(2)(i)(D), the State has an evaluation plan which measures 
the degree to which the payment arrangement advances at least one of the goal(s) and 
objective(s) in the quality strategy required per §438.340. 
 
a. Describe how and when the State will review progress on the advancement of the 

State’s goal(s) and objective(s) in the quality strategy identified in Question 
13(c). If this is any year other than year 1 of a multi-year effort, describe prior 
year(s) evaluation findings and the payment arrangement’s impact on the goal(s) 
and objective(s) in the State’s quality strategy. If the State has an evaluation plan 
or design for this payment arrangement, or evaluation findings or reports, please 

The state will review annually the measures described below.  
 
Measure Name - MCO Hospital Network Review 
Description - Number of providers enrolled or contracted with Managed Care Organizations in KY 
Baseline Year - SFY 2019-2020 
Baseline Statistic - Number of enrolled or contracted providers prior to program year Performance 
Target - Maintain or improve number of in-network providers at year end 

 
Measure Name - opioid related adverse respiratory events (ORARE) in the hospital setting 
Description - assess the rate at which naloxone is given for opioid related adverse respiratory events 
that occur in the hospital setting. Baseline Year - SFY 2020-2021 
Baseline Statistics - Data to be gathered in SFY 2021 Performance Target - Establishing a baseline 
for hospitals 

 
Measure Name - Concurrent e-Prescribing 
Description - measure two or more schedule II opioids or a schedule II opioid and benzodiazepine 
concurrently at discharge from a hospital-based encounter (e.g. inpatient or emergency department, 
including observation stays). 
Baseline Year - SFY 2020-2021 
Baseline Statistics -Data to be gathered in SFY 2021 Performance Target - Establishing a baseline for 
hospitals 
 
Measure Name – All Cause Readmission 
Description – Numerator – All patients who are readmitted within 30 days of discharge 
Denominator – All patients discharged during any given month meeting the discharge 
inclusion/exclusion criteria  
Include: Patients equal to or greater than 18 years old (using Medicaid primary cases only) 
Exclude: Patients with discharge status codes or primary admitting diagnoses as follows: 
a. Expired (UB04 Code: 20) 
b. Transferred to another acute care facility (UB04 Codes: 02, 05, 43, 66) 
c. Against medical advice (UB04 Code: 07) 
d. Transferred to a rehab facility (UB04 Code: 62) 
e. Admitted for primary psychiatric diagnoses; 
f. Admitted for rehabilitation; or 
g. Admitted for medical treatment of cancer 
Baseline Year - 2019 
Baseline Statistics – 12.33% 
Performance Target – 11.70% 
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attach. 
 

b. Indicate if the payment arrangement targets all enrollees or a specific subset of enrollees. 
If the payment arrangement targets a specific population, provide a brief description of 
the payment arrangement’s target population (for example, demographic information 
such as age and gender; clinical information such as most prevalent health conditions; 
enrollment size in each of the managed care plans; attribution to each provider; etc.). 

 

c. Describe any planned data or measure stratifications (for example, age, race, or ethnicity) 
that will be used to evaluate the payment arrangement. 

 

d. Provide additional criteria (if any) that will be used to measure the success of the 
payment arrangement. 

 
 
 

 
 
 
 

The payment arrangement does not vary by enrollee eligibility category. 

As indicated in the response to question 14(a), the goal is to understand if 
the proposed payments have any impact on the goals to improve care for 
individuals. 

To monitor the goal of reducing unnecessary spending, the state plans to monitor readmission 
metrics in future program years. The state will engage stakeholders including DMS leadership, 
managed care organizations, and hospital providers to align readmission reporting metrics across 
fee-for-service and managed care Medicaid in KY. Once the reporting definitions are streamlined, 
this data will be utilized as a baseline for monitoring improvement in readmissions in future years. 
The state is finalizing the data pull at which time the metrics to for All-cause readmission 
metrics will be established. 
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REQUIRED ASSURANCES FOR ALL PAYMENT ARRANGEMENTS: 

 
15. Use the checkboxes below to make the following assurances: 

 

☐ ✔ In accordance with §438.6(c)(2)(i)(E), the payment arrangement does not condition 
network provider participation on the network provider entering into or adhering to 
intergovernmental transfer agreements. 

 

☐ ✔ In accordance with §438.6(c)(2)(i)(F), the payment arrangement is not renewed 
automatically. 

 

☐ ✔ In accordance with §438.6(c)(2)(i), the State assures that all expenditures for this 
payment arrangement under this section are developed in accordance with §438.4, the 
standards specified in §438.5, and generally accepted actuarial principles and practices. 
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Additional Questions for Value-Based Payment Arrangements 
 

In accordance with §438.6(c)(2)(ii), if a checkbox has been marked for Question 4, the following 
questions must also be completed. 

 
APPROVAL CRITERIA FOR VALUE-BASED PAYMENT ARRANGEMENTS: 

 
16. In accordance with §438.6(c)(2)(ii)(A), describe how the payment arrangement makes 

participation in the value-based purchasing initiative, delivery system reform, or performance 
improvement initiative available, using the same terms of performance, to the class or classes 
of providers (identified above) providing services under the contract related to the reform or 
improvement initiative (the State may also provide an attachment). 

QUALITY CRITERIA AND FRAMEWORK FOR VALUE-BASED PAYMENT 
ARRANGEMENTS: 

 
17. Use the checkbox below to make the following assurance (and complete the following 

additional questions): 
 

☐ In accordance with §438.6(c)(2)(ii)(B), the payment arrangement makes use of a 
common set of performance measures across all of the payers and providers. 

 
a. In the table below, identify the measure(s) that the State will tie to provider performance 

under this payment arrangement (provider performance measures). To the extent 
practicable, CMS encourages States to utilize existing validated performance measures to 
evaluate the payment arrangement. 

 
TABLE 17(a): Payment Arrangement Provider Performance Measures 
Provider 
Performance 
Measure 
Number 

Measure 
Name and 
NQF # (if 
applicable) 

Measure 
Steward/ 
Developer (if 
State-developed 
measure, list 
State name) 

State 
Baseline 
(if available) 

VBP 
Reporting 
Years* 

Notes** 

1.      
2.      
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TABLE 17(a): Payment Arrangement Provider Performance Measures 
Provider 
Performance 
Measure 
Number 

Measure 
Name and 
NQF # (if 
applicable) 

Measure 
Steward/ 
Developer (if 
State-developed 
measure, list 
State name) 

State 
Baseline 
(if available) 

VBP 
Reporting 
Years* 

Notes** 

3.      
4.      
5.      
6.      
If additional rows are required, please attach. 

*If this is planned to be a multi-year payment arrangement, indicate which year(s) of the 
payment arrangement the measure will be collected in. 
**If the State will deviate from the measure specification, please describe here. Additionally, if a 
State-specific measure will be used, please define the numerator and denominator here. 

 
b. Describe the methodology used by the State to set performance targets for each of the 

provider performance measures identified in Question 17(a). 

 

REQUIRED ASSURANCES FOR VALUE-BASED PAYMENT ARRANGEMENTS: 
 

18. Use the checkboxes below to make the following assurances: 
 

☐ In accordance with §438.6(c)(2)(ii)(C), the payment arrangement does not set the amount 
or frequency of the expenditures. 

 
☐ In accordance with §438.6(c)(2)(ii)(D), the payment arrangement does not allow the 
State to recoup any unspent funds allocated for these arrangements from the MCO, PIHP, or 
PAHP. 
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January 14, 2021

Lisa Lee
Commissioner
Kentucky Department for Medicaid Services
275 East Main Street, 6WA
Frankfort, KY 40621-0001

Dear Ms. Lee:

In accordance with 42 CFR 438.6(c). the Centers for Medicare & Medicaid Services (CMS) has
reviewed and is approving Kentuckys submission of an amendment for delivery system and
provider payment initiatives under Medicaid managed care plan contracts. The amendment was
received by CMS on September 30, 2020.

Specifically, the following proposal amendment for delivery system and provider payment
initiatives (i.e. state directed payment) is approved:

• Uniform Dollar Increase established by the state for Kentucky hospitals licensed under
KRS Chapter 216B including a long-term acute hospital, but excluding university hospitals
and state mental hospitals defined in KRS 205.639. for the rating period covering July 1,
2020 through June 30, 2021.

This approval letter does not constitute approval of any Medicaid managed care plan contracts or
rate certifications for the aforementioned rating period, or any specific Medicaid financing
mechanism used to support the provider payment arrangement. All other federal laws and
regulations apply. This approval letter only satisfies the regulatory requirement pursuant to 42
CFR 438.6(c)(2) for written approval prior to implementation of any payment arrangement
described in 42 CFR 438.6(c)(1). Approval of the corresponding Medicaid managed care plan
contracts and rate certifications is still required.

Note that this payment arrangement must be addressed in the applicable rate certifications. The
state is always required to submit a contract action(s) to incorporate the contractual obligation for
the state directed payment and related capitation rates that include this payment arrangement.
CMS is happy to provide technical assistance to states and their actuaries.

Finally, CMS is approving this proposal with the conditions that the state will submit a preprint
for the July 1, 2021 through June 30, 2022 rating period that includes: (1) Quality baseline
statistics (for MCO Hospital Network Review, ORARE. and Concurrent e-Prescribing measures)
and (2) Quality performance targets for all measures.

If you have questions concerning this approval or state directed payments in general, please
contact Lovie Davis, Division of Managed Care Policy, at (410) 786-1533 or
lovie.davisicms. hhs.gov.
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Sincerely,

Digitalty signed by John

John G’ esGhes
I Date 2021 0114

171121 -0500

John Giles, MPA
Director, Division of Managed Care Policy
Center for Medicaid and CHIP Services
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September 7, 2021 
 
 
 
 

Dan Tsai 
Deputy Administrator and Director 
Center for Medicaid & CHIP Services (CMCS) 
7500 Security Blvd 
Baltimore, MD 21244 

 

Dear Mr. Tsai: 
 

Over the past fiscal year, the Texas Health and Human Services Commission 
(HHSC) has worked diligently to implement the 1115 Texas Healthcare 
Transformation Quality Improvement Program Waiver approved by the Centers for 
Medicare and Medicaid Services (CMS) in January 2021 (Waiver). The Waiver 
transitions from the Delivery System Reform Incentive Payment (DSRIP) program 
to new State Directed Payments (SDPs) and includes the necessary financing 
framework to provide long-term stability for the state’s critical healthcare system. 

 
Given the start of state fiscal year 2022 on September 1, 2021, the ongoing 
COVID-19 public health emergency, and CMS’ communications that it will not 
approve the new proposed SDPs at this time, HHSC will work with CMS to maintain 
existing payment programs on a temporary basis and achieve agreement on a long- 
term solution that aligns with the Special Terms and Conditions (STCs) of the 
Waiver. These are not mutually exclusive options. HHSC and CMS can act to 
continue funding through existing programs (1 and 2 below), while also reaching an 
enduring agreement on the pending SDPs (3 below). HHSC’s acceptance of the 
temporary solutions is conditioned on CMS continuing to meet with Texas to work 
toward final approval of the pending SDPs. 

 
1. Texas Accepts CMS’ Offer to Extend DSRIP 

 
Texas accepts CMS’ offer and will submit a Waiver amendment to extend DSRIP in 
the amount of $2.49 billion, which is the DSRIP funding amount for the 
demonstration year (DY) ending September 30, 2021. Because CMS has not 
approved Texas’ proposed SDPs at this time, Texas agrees that a one-year 
extension of DSRIP would be beneficial as the state currently faces another surge in 

 
 

 
P.O. Box 13247 • Austin, Texas 78711-3247 • 512-424-6500 • hhs.texas.gov 
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COVID-19, which threatens the stability of our safety net and the quality 
improvements that DSRIP has achieved. While DSRIP funds will not reach providers 
immediately, HHSC appreciates CMS’ desire to provide financial support to Texas 
providers. Texas will agree to use already accrued savings to afford this 
opportunity, though this will limit the amount of roll-over savings that would 
otherwise be available to Texas for future innovations. 

 
Based on communications between HHSC and CMS, we understand the following1: 

 
• HHSC will submit an amendment to the Waiver STCs requesting a DSRIP 

extension with an implementation date that is fewer than 120 days from the 
submission. 

• CMS has indicated the public notice guidance in the 1994 federal register (59 
Fed Reg 49249, September 27, 1994) applies to this Waiver amendment. 
After CMS receives the amendment application and determines it is complete 
and meets federal regulatory requirements, CMS will initiate a 30-day federal 
public comment period. 

• Regardless of the date of CMS approval of the Waiver amendment, DSRIP 
funding will be available upon CMS approval of the amendment for 
performance within DY 11. Prior to approval and relying on CMS 
correspondence, the state will begin communications with DSRIP 
participating providers, amend program rules, and modify systems for DSRIP 
performance requirements in DY 11. 

• HHSC will make DSRIP payments for the extension under current 
programmatic rules which will provide for payments in July 2022, January 
2023, July 2023, and January 2024. This is the current payment schedule 
CMS has stated is permissible. 

• HHSC and CMS will continue to work together to agree on necessary 
flexibilities for demonstrating DSRIP achievement and determining payment 
due to the COVID-19 public health emergency. 

• HHSC will propose health equity measures to be included in the Waiver 
amendment. 

• HHSC will continue to comply with STC 53, Sources of Non-Federal Share. 
 
 
 
 

1 HHSC submitted process questions to CMS on August 23, 2021, and CMS responded on 
August 26, 2021; HHSC submitted questions on health equity requirements on August 26, 
2021, and CMS responded on August 31, 2021. HHSC and CMS also discussed the DSRIP 
extension option on calls on August 25 and 27, 2021. 
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2. Texas Accepts CMS’ Offer to Approve the Quality Incentive Payment Program 
and Temporarily Renew the Uniform Hospital Rate Increase Program 

 
HHSC will submit a pre-print to continue the Uniform Hospital Rate Increase 
Program (UHRIP) based on the reimbursement rate increases for each class as they 
existed in State Fiscal Year (SFY) 2021 and requests immediate approval of the 
pending pre-print for the Quality Incentive Payment Program (QIPP) as proposed 
for SFY 2022. This temporary solution will allow providers to continue receiving 
these SDPs during the COVID-19 public health emergency while HHSC and CMS 
continue their work, as outlined in the STCs, toward final approval of the four other 
pending pre-prints (Comprehensive Hospital Increased Reimbursement Program 
(CHIRP), Texas Incentives for Physicians and Professional Services (TIPPS), 
Directed-Payment Program for Behavioral Health Services (DPP for BHS), and Rural 
Access to Primary and Preventive Services (RAPPS)). 

 
Based on communications between HHSC and CMS, we understand the following: 

 
• Texas will be able to partially mitigate the harm to certain Medicaid 

beneficiaries and providers by implementing UHRIP and QIPP. 
• CMS will grant approval of the pending QIPP application retroactive to 

September 1, 2021. The estimated program size will be $1,100,000,000. 
• CMS will grant approval of UHRIP shortly after the pre-print is submitted 

retroactive to September 1, 2021. The estimated program size will be 
$3,325,410,017. 

• With this temporary solution, no SDPs will be immediately in place for 
physicians, local mental health authorities, or rural health clinics, despite the 
fact that some enrolled program participants are not participants in either 
DSRIP, UHRIP, or QIPP. 

• Many hospital providers would be individually negatively impacted by a lack 
of immediate approval of CHIRP. 

 
3. Texas Accepts CMS’ Offer to Continue Collaboration Pursuant to STCs to Achieve 

Approval of All Pending Programs 
 

To avoid future harm to Medicaid beneficiaries and achieve long-term stability for 
Texas’ healthcare system consistent with the Waiver’s STCs (29-34), CMS will 
continue meeting with Texas to work collaboratively toward final approval of the 
pending SDPs that had a proposed effective date of September 1, 2021. This is a 
condition for HHSC to agree to the temporary solutions for maintaining existing 
payment programs (as described in 1 and 2 above). 
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In March 2021, Texas submitted pre-prints for the four new SDPs, each with a 
September 1, 2021 effective date: CHIRP, TIPPS, DPP for BHS, and RAPPS. At the 
same time, Texas also submitted a pre-print to continue QIPP with improvements 
effective September 1, 2021. CMS sent and HHSC responded to two or three 
rounds of questions for each of the five programs from April through July 2021. 

 
On August 20, 2021, CMS provided Texas a list identifying 19 areas of modification 
or information required across the five proposed SDPs; some of the requests were 
for information or agreement on matters that exceed CMS’ statutory authority. On 
calls with CMS held August 20 and August 24, HHSC attempted to gather additional 
information from CMS regarding its requests and to suggest possible resolutions. 
On August 25, 2021, HHSC responded in writing to CMS, providing requested 
explanations and additional information, asking clarifying questions, and proposing 
potential modifications when possible. On August 26, 2021, August 30, 2021, and 
September 1, 2021, CMS and HHSC participated in calls to continue to address 
identified issues. At this time, HHSC awaits resolution on HHSC responses to 
questions and issues raised by CMS. 

 
Texas understands the issues common to QIPP and the other programs are not 
counter to federal regulation or prohibitory to CMS approval, as evidenced by CMS’ 
willingness to approve QIPP. Texas requests that CMS more clearly differentiate 
when matters raised by CMS are driven by an effort to strengthen a program 
submission as compared to a violation of regulation. HHSC’s experience is that CMS 
has approved improving and advancing programs over time. Consistent with this 
approach, Texas requests that appropriate consideration be given to Texas’ offer to 
compromise regarding the reconciliation thresholds for TIPPS, DPP for BHS, and 
RAPPS. Texas also reiterates its expectation that the quality requirements, targets, 
and evaluation of the programs will evolve as renewal is pursued in subsequent 
years, as has been Texas’ practice with UHRIP and QIPP since initial approval in 
2017. 

 
If our understanding of CMS’ regulatory authority to approve the matters described 
above is correct, the only remaining issues are related to the reasonableness of the 
underlying CHIRP provider reimbursement rates, where Texas has offered a 
compromise, and concerns regarding the non-federal share sources for the 
programs. With respect to the non-federal share, Texas has provided CMS 
affirmations, reports, and documented plans in response to CMS’ August 20, 2021 
request for modifications. Texas has reiterated its compliance with 1903(w) of the 
Act and 42 CFR 433.68, which prohibit the state or other units of government 
imposing a provider tax from providing “for any direct or indirect payment, offset, 
or waiver such that the provision of that payment, offset, or waiver directly or 
indirectly guarantees to hold taxpayers harmless for all or any portion of the tax 
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amount.” However, Texas does not believe CMS can withhold approval of the SDPs 
in exchange for Texas insisting that private entities furnish attestations or 
information that are beyond the scope of either Texas or CMS’ statutory authority 
to require or consider. 

 
Texas respectfully requests that CMS respond to these pending requests or provide 
any follow-up questions on the information we’ve provided with all due haste, and 
specifically within five days. Per STC 34, HHSC commits to continuing to meet with 
CMS every two business days and providing written responses within five days. 

 
Next Steps 

 
Texas expects that CMS’ final approval of the pending SDPs, as contemplated and 
outlined in the STCs, can be achieved quickly. This mutually-beneficial process to 
adhere to both the spirit and terms of the Waiver will provide stability for Texas 
from 2022 through 2030 and ensure sustainability of the Texas Medicaid managed 
care program for the over 4 million beneficiaries served. 

 
 

Sincerely,    

      
Stephanie Stephens 
Texas State Medicaid Director 
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General 

Publicly-owned and operated Community Mental Health Clinics (CMHCs), Community Centers, 
Local Mental Health Authorities (LMHAs) and Local Behavioral Health Authorities (LBHAs) 
providing behavioral health services under Chapter 533 or Chapter 534 of the Texas Health & 
Safety Code and publicly-owned and -operated Local Health Departments (LHDs) and public 
health districts (PHDs) that are established under the Texas Health and Safety Code, Title 2, 
Subtitle F, Chapter 121 are eligible to participate in the PHP-CCP. To participate in the PHP-
CCP, the provider must be able to certify public expenditures and will be paid an annual lump 
sum based upon actual expenditures.  PHP-CCP Payments may be provided only to publicly-
owned and operated CMHCs, LMHAs, LBHAs, LHDs, and PHDs.  PHP-CCP Payments are 
considered to be Medicaid payments to providers and must be treated as Medicaid revenue when 
determining total title XIX funding received. A provider must annually prepare and complete a 
Public Health Provider Cost Report (cost report). The provider must submit the cost report to 
HHSC no later than 45 days after the close of the applicable reporting period. A cost report 
period begins on October 1 and ends on September 30 of the following year. If a provider 
receives approval to participate in the program after October 1, the cost report period begins on 
the effective date of the supplemental payment request approval. An eligible and participating 
provider will prepare the cost report and will attest to, and certify through its cost report the total 
actual, incurred Medicaid and Uncompensated (uninsured) costs/expenditures, including the 
federal share and the non-federal share applicable to the cost report period. Costs are only 
eligible to be reimbursed within 24 months after the date that the cost was incurred. The 
completed cost report will be sent via electronic mail or U.S. mail to the HHSC Provider Finance 
Department at an address specified on the Provider Finance Department Website.  

The cost report will include only allocable expenditures related to Medicaid, Medicaid 
Managed Care and Uncompensated Care as defined and approved in the Texas Healthcare 
Transformation and Quality Improvement 1115 Waiver Program. The cost report may not 
include costs for services delivered to persons who are incarcerated at the time of the 
service or costs for services delivered by an Institution for Mental Diseases. 
 
For the cost report to be accurate, only the SHADED AREAS of the cost report are to be 
completed. 
 
Many worksheets (i.e. exhibits) will auto populate with information from another worksheet to 
avoid additional extra data entry and to reduce errors.  Please review and verify the accuracy of 
all information on all exhibits before completing the cost report. 

For questions on completing the cost report, please contact the Health and Human Services 
Commission, Provider Finance Department at the electronic mail address specified on the 
Provider Finance Department website. 
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Definitions: 
 
Cognizant agency - agency responsible for reviewing, negotiating, and approving cost 
allocation plans, or indirect cost proposals developed in accordance with the Office of 
Management and Budget Circular A-87.   
 
Cost Allocation Plans - are the means by which costs are identified in a logical and systematic 
manner for reimbursement under federal grants and agreements. 
 
Cost-to-charge ratio -- A provider's reported costs are allocated to the Medicaid program based 
on a cost-to-billed-charge ratio.  Cost-to- billed charge ratio is calculated as the Total Allowable 
Cost reported for the service period to represent the numerator of the ratio to the billed charges 
of the total Medicaid paid claims for the service period that represents the denominator of the 
ratio.  This ratio is applied to calculate total billed charges associated with Medicaid paid claims 
or total computable amount for the cost report.  
 
Direct Cost -- means any cost which is identified specifically with a particular final cost 
objective. Direct costs are not limited to items which are incorporated in the end product as 
material or labor. Costs identified specifically with a contract are direct costs of that contract. All 
costs identified specifically with other final cost objectives of the contractor are direct costs of 
those cost objectives. 
 
Federal Medical Assistance Participation (FMAP) Rate -- is the share of state Medicaid 
benefit costs paid for by the federal government. 
 
Indirect Costs -- costs incurred and identified with having two or more cost objectives but not 
specifically identified with any final cost objective. 
 
Indirect Cost Rate -- is a device for determining in a reasonable manner the proportion of indirect costs 
each program should bear. It is the ratio, expressed as a percentage, of the indirect costs to the direct 
costs. 
 
Medicaid Fee-For-Service (FFS) Paid Claims -- Medicaid payments made by the Health and 
Human Services Commission through the Texas Medicaid Healthcare Partnership to enrolled 
providers for services provided to Medicaid recipients.   
 
Medicaid Managed Care -- provides for the delivery of Medicaid health benefits and additional 
services through an arrangement between a state Medicaid agency and managed care 
organizations (MCOs) that accept a set payment for these services.   Medicaid payments are 
made by the MCOs to providers for services provided to Medicaid recipients.   
 
Medicare -- A federal system of health insurance for people over 65 years of age and for certain 
younger people with disabilities. 
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Other third-party coverage -  

Commercial Pay Insurance -- health insurance that covers medical expenses and disability 
income for the insured. Commercial health insurance can be categorized according to its 
renewal provisions and type of medical benefits provided. Commercial policies can be sold 
individually or as part of a group plan. 
 
Self-Pay – a self-pay patient pays in full at the time of visit for services and does not file a 
claim with an insurance carrier. 
 

Total Computable Amount – is the total Medicaid allowable amount payable for services prior 
to any reductions for interim payments. 
 
Uncompensated Care (UC)—health care provided for which a charge was recorded but no 
payment was received; UC consists of two components, charity care, in which the patient is 
unable to pay, and bad debt, in which a payment was expected but not received.  Uncompensated 
care excludes other unfunded costs of care such as underpayment from Medicaid and Medicare. 
 
Un-insured -- an individual who has no health insurance or other source of third-party coverage 
for medical/health services.  
 
Uninsured cost -- the cost to provide services to uninsured patients as defined by the Centers for 
Medicare and Medicaid Services (CMS). An individual whose third-party coverage does not 
include the service provided is considered by HHSC to be uninsured for that service. 
 
Unit of government—a state, city, county, special purpose district or other governmental unit in 
the State that: has taxing authority, has direct access to tax revenues, is a State university 
teaching hospital with direct appropriations from the State treasury, or is an Indian tribe as 
defined in Section 4 of the Indian Self-Determination and Education Assistance Act, as amended 
(25 U.S.C. 450b).  
 
Exhibit A: Cost Report Cover Page 
 
Exhibit A is the cost report cover page. This form includes a provider’s National and State 
provider identification number that is used by HHSC as a means to obtain fee-for-service cost 
data included in the cost report.  Each governmental provider must enter its entity’s legal name; 
name of person responsible for submitting the cost report; the cost preparer’s name; and physical 
location, mailing address, phone number, Fax number, and email address of all contacts listed.  
The information will be used by HHSC to contact the provider as necessary through the cost 
reconciliation and cost settlement process.   

DIRECTIONS TO COMPLETE EXHIBIT A 
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Fiscal Year:  Enter the Federal Fiscal Year for which the cost report will be completed 
(e.g., 2010). 

Reporting Period:  Enter the actual Reporting Period for which the cost report will be 
completed (e.g., 10/01/10 to 09/30/11). 

Texas Provider Identification Number (TPI)  Enter the 9-digit TPI number for the provider that 
is completing the cost report (e.g., 1234567-89). 

National Provider Identification Number (NPI):  Enter the 10-digit NPI number for the 
provider that is completing the cost report (e.g., 1234567890). 

Provider Information 

Provider Legal Name Enter the Provider Legal Name (e.g., (Health and Human Services 
Commission EMS).  This is the name of the provider completing the cost 
report. 

Street Address: Enter provider Street Address (e.g., 11209 Metric Blvd., Bldg. H., 
Austin, TX 78758).  Include the city, state, and zip code in this field. 

Mailing Address: Enter provider Mailing Address (e.g., 11209 Metric Blvd., Bldg. H., 
Austin, TX 78758 or P.O. Box 85700, Mail Code H-400, Austin, TX 
78708-5200).  Include the city, state, and zip code in this field. 

Phone Number: Enter the Phone Number of the provider’s contact (e.g., (512) 123-4567). 

Fax Number:  Enter the Fax Number of the provider’s contact (e.g., (512) 987-6543). 

Email Address: Enter the Email address of the provider’s contact (e.g., 
iampublic@xyzabc.com). 

Business Manager / Financial Director 

Business Manager/Financial Director’s Name: Enter the Name of the business manager or 
financial director of the provider (e.g., Jane Doe).  

Title: Enter the Title of the business manager or financial director of the 
provider identified in the field above (e.g., Director). 

Agency Name: Enter the name of the Agency/Municipality/Provider submitting the cost 
report.  
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Mailing Address: Enter provider Mailing Address (e.g., 11209 Metric Blvd., Bldg. H., 
Austin, TX 78758 or P.O. Box 85700, Mail Code H-400, Austin, TX 
78708-5200).  Include the city, state, and zip code in this field. 

Phone Number: Enter the Phone Number of the provider’s contact (e.g., (512) 123-4567). 

Fax Number:  Enter the Fax Number of the provider’s contact (e.g., (512) 987-6543). 

Email Address: Enter the Email address of the provider’s contact (e.g., 
jqpublic@xyzabc.com). 

Report Preparer Identification 

Report Preparer Name:  Enter the Name of the provider’s contact or person responsible for 
preparing the cost report (e.g., Jane Doe).  This is the name of the person 
that HHSC may contact if there are questions. 

Title: Enter the Title of the provider’s contact identified in the field above (e.g., 
Director).  

Mailing Address: Enter provider Mailing Address (e.g., 11209 Metric Blvd., Bldg. H., 
Austin, TX 78758 or P.O. Box 85700, Mail Code H-400, Austin, TX 
78708-5200).  Include the city, state, and zip code in this field. 

Phone Number: Enter the Phone Number of the provider’s contact (e.g., (512) 123-4567). 

Fax Number:  Enter the Fax Number of the provider’s contact (e.g., (512) 987-6543). 

Location of Accounting Records that Support this Report 

Records Location: Enter the Physical Address of the location where the provider maintains 
the accounting records in support of the cost report (e.g., 11209 Metric 
Blvd., Bldg. H., Austin, TX 78781).  Include the city, state, and zip code 
in this field. 

 

 

Case 6:21-cv-00191-JCB   Document 75-1   Filed 11/02/21   Page 135 of 203 PageID #:  13129



Attachment T 
Public Health Provider Charity Care Program FFY 2022 

Community Mental Health Centers and Local Health Departments 

6 
 

 
Exhibit 1: General and Statistical Information 
 
Exhibit 1 is the General and Statistical Information page of the cost report.  This exhibit includes 
general provider information and statistical information used in the cost report.  

DIRECTIONS TO COMPLETE EXHIBIT 1 

General Provider Information 

Reporting Period – Begin Date:  Enter the Reporting Period – Beginning date or the 
beginning date of the cost report period (e.g., 10/1/2010). 

Reporting Period – End Date:  Enter the Reporting Period – Ending date or the ending 
date of the cost report period (e.g., 9/30/2011). 

Part Year Cost Report:  Enter an answer to the question “Is Reporting Period less than a 
full year?” This question identifies if the cost report is being prepared for 
a period that is not an entire fiscal year.  If the cost report is for an entire 
fiscal year (October 1 – September 30), then enter No in the field.  If the 
cost report is being prepared for a partial fiscal year, enter a response that 
explains the reason why (e.g., Supplemental Payment Request Approval 
was effective beginning on 7/1/20XX). 

Statistical Information 

This cost report uses a cost-to-billed charge ratio methodology that is applied to determine the 
portion of costs eligible for reimbursement under the Direct Medical settlement exhibit of the 
cost report (see Exhibit 2).  

Summary of Payments and Billed Charge Data (Applicable to Cost Report) 

Medicaid Fee for Service Paid Claims Amount:  Enter the Total Medicaid fee-for-service 
(FFS) Paid Claims Amount for the applicable cost report period 
identified on the form associated with the NPI and TPI identified in 
Exhibit A.  The Medicaid fee-for-service entered must only be for dates 
of service during the cost report period. 

Total Billed Charges Associated with Medicaid FFS Paid Claims:  Enter the Total Billed 
Charges associated with Medicaid FFS Paid Claims for the applicable 
cost report period identified on the form. The total billed charges 
associated with Medicaid FFS paid claims entered must only be for dates 
of service during the cost report period. 
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Medicaid Managed Care Organization (MCO) Costs:  Enter the total MCO Costs for services 
provided for the applicable Cost Report period identified on the form.  
The Medicaid MCO costs for services entered should be for dates of 
service during the cost report period. 

Total Billed Charges Associated with MCO Costs:  Enter the Total Billed Charges associated 
with Medicaid MCO Claims for the applicable cost report period 
identified on the form. The total billed charges associated with MCO paid 
claims entered must only be for dates of service during the cost report 
period. 

Uninsured/Uncompensated Care – (UC) Uninsured Billed Amounts: Enter the total UC Charity 
and Bad Debt amounts billed for services provided for the applicable Cost 
Report period identified on the form.  The UC costs for services entered 
should be for dates of service during the cost report period and must 
exclude all unfunded Medicaid and Medicare costs.   

Uninsured/Uncompensated Care – (UC) Reimbursements Received Associated with UC Costs:  
Enter as a negative amount, the reimbursements received associated 
with UC Claims for the applicable cost report period identified on the 
form. The total reimbursements received associated with UC claims 
entered must only be for dates of service during the cost report period.  

 

Total Allowable Costs for Reporting Period:  The Total Allowable Costs calculated are for the 
applicable cost report period identified on the direct service tab.  The total 
allowable costs are only for dates of service during the cost report period. 

Total Billed Charges for Reporting Period:  The Total Billed Charges calculated are for the 
applicable cost report period identified on the form less the total allowable 
costs and less any reimbursements received.  The total billed charges 
entered are only for dates of service during the cost report period. 

 

Additional Cost Data (For Informational Purposes Only) 

In addition to the statistical information entered for Cost Reporting period, other cost data is 
being requested. 

 
Medicare Costs:  Enter the total Medicare Costs for services provided for the applicable cost 

report period identified on the form.  The Medicare costs for services 
entered should be for dates of service during the cost report period. 
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Other Third-Party Insurance Coverage: Enter the total Other Third-party Coverage Commercial 
Pay Costs for services provided for the applicable cost report period 
identified on the form.  The “other” costs for services entered should be 
for dates of service during the cost report period. 

 
Self-Pay, County/City Indigent Recipient Program Costs - Enter the total Self-pay, or 

County/City Indigent Costs for services provided for the applicable 
cost report period identified on the form.  The “other” costs for services 
entered should be for dates of service during the cost report period. 

 
 
Exhibit 2: Direct Medical  
 
Exhibit 2 identifies and summarizes from other exhibits all services costs within the cost report. 
Much of the information contained within this exhibit is pulled from either Exhibit 5 or Exhibit 
6; however, there are unique items of cost that are identified in this exhibit.  
Only allocable expenditures related to Medicaid FFS, Medicaid Managed Care and 
Uncompensated Care as defined and approved in the Texas Healthcare Transformation 
and Quality Improvement 1115 Waiver Program will be included for supplemental 
payment.  This Exhibit sums the personnel expenses and adds additional costs to calculate the 
total cost of Medical and Uncompensated Care Services.  

Direct cost methods must be used. Direct cost means that allowable costs for medical services for 
the benefit of, and directly attributable to, a specific service delivery component must be directly 
charged to that particular business component. Providers may use reasonable cost allocation 
methods for administrative or operational costs that are related to direct service delivery. 

For example, the payroll costs of a direct service employee who works across cost areas within 
one contracted program would be directly charged to each cost area of that program based upon 
that employee's continuous daily time sheets, and the costs of a direct care employee who works 
across more than one service delivery area would also be directly charged to each service 
delivery area based upon that employee's continuous daily time sheets. Health insurance 
premiums, life insurance premiums, and other employee benefits are applied as direct costs.    

Direct Cost Accounting may include: 

a.  Dedicated Cost Centers, which are comprised of a distinctly identifiable department 
or unit whose costs are associated with a specific activity; or  

 
b.  Multiple Cost Centers, which include costs for those cost centers that are not solely 

dedicated to one activity but may be allocated to multiple activities.   
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Providers must use reasonable methods of allocation and must be consistent in their use of 
allocation methods for cost-reporting purposes across all program areas and business entities.   
The allocation method should be a reasonable reflection of the actual delivery of services. 
Allocation methods that do not reasonably reflect the actual service delivery and resources 
expended toward each delivered service are not acceptable. Allocated costs are adjusted if HHSC 
considers the allocation method to be unreasonable. The provider must submit a detailed 
summary of its cost allocation methodology, including a description of the components, the 
formula for calculating the percentage, and any additional supporting documentation as required 
by HHSC.  Supplemental schedules must also be attached to the cost report listing each 
employee, job title, total salary and benefits, the applicable allocation percentage, and the 
allocation amount that will be included in the cost report.  The amounts from the supplemental 
schedule allocated to the Medicaid and Uncompensated Care programs should match the 
amounts entered on Exhibit 6 Schedule B with additional detail entered on Exhibit 7 Schedule C 
Cost Allocation Methodologies Employed by the Provider and Exhibit 8 Schedule D Collections 
Tracking Form, if applicable.  Other forms/reports used to track and calculate UC costs may be 
used in place of Exhibit 8, Schedule D.   Any change in cost-reporting allocation methods from 
one year to the next must be fully disclosed by the provider on its cost report. 

Identified reductions, from Exhibit 6, are subtracted to calculate the adjusted amount of Direct 
Medical Costs allowable as part of the cost report. The cost report identifies the portion of 
allowable costs that are related to Medicaid FFS, Medicaid Managed Care, and Uncompensated 
Care and applies the cost to charge ratio applicable for the cost report period.  The ratio is 
applied to billed charges associated with Medicaid FFS, Medicaid Managed Care, and 
Uncompensated Care paid claims resulting in the total computable amount for services. This 
amount is then reduced by the amount of Medicaid FFS, Medicaid Managed Care paid claims 
and any reimbursement received for Uncompensated Care. The resulting amount is then 
multiplied by the applicable federal medical assistance percentage (FMAP) to calculate the 
amount of settlement due to or owed by (if negative) the provider.  

The exhibit is separated into the sections identifying: 

• Personnel / Payroll Expenses.  This section of the Exhibit includes, in part, expenditures 
from Exhibit 6. 
 

• Other Operating Costs.  This section of the Exhibit includes, in part, expenditures from 
Exhibit 5. 

 
• Reductions to Allowable Costs.  This section of the Exhibit includes reductions to 

expenditures identified in Exhibit 6. 
 

• Cost Settlement Calculation.   This section applies the cost-to-charge ratio calculation 
methodology to arrive at the final settlement due to or from the provider.    
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DIRECTIONS TO COMPLETE EXHIBIT 2 

Personnel / Payroll Expenses 

This section of the exhibit includes all personnel related expenditures and hours for the job 
classifications identified. 

Hours: Enter the number of Hours for each of the job classifications 
identified in this Exhibit and for which costs are identified in 
Exhibit 6.  Hours for this exhibit represent total paid hours that are 
reported by the provider on their payroll report.  Total paid hours 
include, but are not limited to: 

• Regular wage hours 
• Sick hours 
• Vacation hours 

Payroll Taxes/Unemployment Compensation: If applicable, enter the amount of the 
following payroll expenses: 

• State Unemployment Payroll Taxes 
• Federal Unemployment Payroll Taxes 
• Unemployment Compensation (Reimbursing Employer) 

Other Costs 

This section of the Exhibit identifies other operating costs not related to the job classifications 
identified above.  Within this section, Support Services or Other may include personnel-related 
expenditures not identified in the job classifications in the section above.  

All costs identified in the section of the Exhibit are supported by supplemental schedules to the 
cost report and will be supplied at the time of cost report submittal. 

Supplies and Materials Costs: Enter the amount of Supplies and Materials expenditures incurred 
by the provider during the cost report period. Supplies and materials 
include, but are not limited to, the following: 

• Medical supplies 
• Office supplies 
• Maintenance supplies 
• Medical materials 
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Depreciable Costs:  All assets must be depreciated. Asset costs are only accepted on the Cost 
Report if the asset is depreciated in accordance with the Medicare cost 
report requirements. If the item is not depreciable pursuant to the 
Medicare requirements, prior approval from HHSC and CMS is required 
before recording the entry on the Cost Report. 

Support Services Costs: Enter the amount of Support Services expenditures incurred by 
the provider during the cost report period. Support Services expenditures 
may include personnel and non-personnel expenditures depending if the 
personnel expenditures are represented in the job classification categories 
identified in this Exhibit and detailed in Exhibit 6. Support Services 
expenditures include, but are not limited to, information technology 
salaries, benefits, and operating expenditures. 

Other Costs: Enter the amount of Other expenditures incurred by the provider during 
the Cost Report period.  Other expenditures may include personnel and 
non-personnel expenditures depending if the personnel expenditures are 
represented in the job classification categories identified in this Exhibit 
and detailed in Exhibit 6. Other expenditures include, but are not limited 
to, the following: 

• Depreciation expense (Exhibit 5) see Depreciable Costs above 

 

Cost Settlement Calculation 

Period of Service for Applicable Cost Report Period:  Enter the Period of Service for the 
applicable cost report period.  Example: 10/01/20XX to 09/30/20XX.  For partial year 
cost reports, enter the period of service applicable only to the time frame a cost report is 
being submitted for. 
 

Total Allowable Costs for Period of Services is the total allowable costs entered into the cost 
report less any “other federal funding” received (No entry is required). 

 
Total Billed Charges for Period of Service: The Total Billed Charges for the applicable 
period of service (No entry is required).   
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Cost-to-Charge Ratio is the result of dividing a provider’s Total Allowable Costs for the 
reporting period by the provider’s Total Billed Charges for the same period. 

 
Total Charges Associated with, Medicaid, Paid Claims, Medicaid Managed Care Claims 
and Uncompensated Care Paid Fees:  Enter the Total Billed Charges Associated with 
Medicaid FFS and Medicaid Managed Care Paid Claims for the period of service 
applicable to the cost report. 
 
Total Computable is the total Medicaid Allowable Costs for the period of service 
applicable to the cost report.  The Total Computable amount is reduced by the amount 
of Medicaid Claims paid (Interim Payments) to a provider for the period of service 
applicable to the cost report.   This calculation is equal to the Settlement Amount for 
the reporting period.   
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Exhibit 3 – Cost Report Certification 
 
Exhibit 3 is the Certification of costs included in the cost report.  This form attests to and 
certifies the accuracy of the financial information contained within the cost report.  

DIRECTIONS TO COMPLETE EXHIBIT 3 

Most of the information in Exhibit 3 will be updated automatically with information from 
previous exhibits. This Exhibit must be signed and included UPON COMPLETION OF ALL 
OTHER EXHIBITS. 

Upon completion of all other exhibits in the cost report, please print this exhibit, sign the 
exhibit, have the form notarized, scan the exhibit, and include the signed exhibit when 
sending the electronic version of the cost report to HHSC.  Please have the appropriate person 
within the provider read and sign the form. 

Preparer Identification 

Preparer/Contractor Name:  Enter the Name of the person that will prepare or has prepared the 
cost report (e.g., Jane Doe).  

Title:  Enter the Title of Signer, or the title of the person that will prepare or has 
prepared the cost report (e.g., Director).  

Vendor/Company Name:  Enter the Name of the Company/Business the report 
preparer/contractor is affiliated with. 

 

Signature Authority/Certifying Signature 

Certifier Name:  Enter the Name of the person that will be certifying the costs identified in 
the cost report (e.g., Jane Doe).  

Title:  Enter the Title of Signer, or the title of the person that will be certifying 
the costs identified in the cost report (e.g., Director).  

Print:  Please print this Exhibit and have the appropriate person identified above 
sign the certification form.  

Date:  Enter the Date that the appropriate person identified above signs the 
certification form (e.g., 1/1/2011). 
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Signature Authority Check Box:  Check the appropriate box that corresponds to the tile of the person 
signing this Exhibit.  

Notary: Upon printing and signing this Exhibit, please have this form Notarized 
by a Notary Public.  
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Exhibit 4 – Certification of Funds 
 
Exhibit 4 is the Certification of Public Expenditure that allows the state to use the computable 
Medicaid expenditures as the non-federal match of expenditures to draw the federal portion of 
Medicaid funding as identified in the settlement.  This form attests to and certifies the accuracy 
of the provided financial information and that the report was prepared in accordance with State 
and Federal audit and cost principle standards and that the costs have not been claimed on any 
other cost report for federal reimbursement purposes.  This Exhibit also identifies the amount of 
local provider expenditure that is allowable for use as the state match  

DIRECTIONS TO COMPLETE EXHIBIT 4 

Most of the information in Exhibit 4 will be updated automatically with information from 
previous exhibits.  This Exhibit must be signed and included UPON COMPLETION OF ALL 
OTHER EXHIBITS. 

Upon completion of all other exhibits in the cost report, please print this exhibit, sign the 
exhibit, have the form notarized, scan the exhibit, and include the signed exhibit when 
sending the electronic version of the cost report to HHSC.  Please have the appropriate person 
within the provider read and sign the form.  

Signature Authority/Certifying Signature  

Print  Please print this Exhibit and have the appropriate person sign the 
certification form.  

Date:  Enter the Date that the appropriate person identified above signs the 
certification form (e.g., 1/1/2011). 

Certifier Name:  Enter the Name of Signer, or the person that will be certifying the public 
expenditures identified in the cost report (e.g., Jane Doe).  

Title:  Enter the Title of Signer, or the title of the person that will be certifying 
the public expenditures identified in the cost report (e.g., Director).  

Certifier Check Box Check the appropriate box that corresponds to the title of the 
person signing this Exhibit. If Other Agent/Representative is 
selected, please include the appropriate title 

Notary Upon printing and signing this Exhibit, please have this form Notarized by a Notary 
Public.  
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Exhibit 5 – Schedule A (Depreciation Schedule) 
 
Exhibit 5 identifies allowable depreciation expenses incurred by the provider related to 
Medicaid, Medicaid Managed Care and Uncompensated Care. This Exhibit will identify 
depreciable assets for which there was a depreciation expense during the Cost Report period. 
Information on this Exhibit must come from a depreciation schedule maintained by the provider 
in accordance with appropriate accounting guidelines established by the provider.  For 
depreciation expenses, the straight-line method should be used. Prior Period Accumulated 
Depreciation plus Depreciation for Reporting Period cannot exceed the total cost of an asset.  In 
addition, assets that have been fully expensed should not be reported.   

DIRECTIONS TO COMPLETE EXHIBIT 5 

Vehicles: Depreciation of vehicles is limited to only the vehicles used in the delivery and/or 
transportation of recipients to and from a Title XIX medical service.  No other vehicles are to 
be included in the costing / depreciation application for this pool payment.  

For depreciation expense related to vehicles, the provider must follow Medicare depreciation 
instructions. The vehicle depreciation expense as reported on the Cost Report must come from 
the provider’s depreciation schedule. 

Asset Description:  Enter the Description of the Asset that will be included in this 
depreciation schedule. The name or account code, or both, will 
suffice. If there is the need to add additional lines, please do so. 

Month/Year Placed in Service:  Enter the Month/Year Placed in Service as identified on 
the provider’s depreciation schedule (e.g., January 2000, or 
1/2000). This is the month and the year that the depreciable asset 
was first put into service.  

 
Years Useful Life:  Enter the number of Years of Useful Life of the asset as identified 

on the provider’s depreciation schedule (e.g., 20 for twenty years 
of useful life).  

Cost:  Enter the amount of initial Cost of the asset as identified on the 
provider’s depreciation schedule.  

Prior Period Accumulated Depreciation:  Enter the amount of Prior Period Accumulated 
Depreciation related to the asset as identified on the provider’s 
depreciation schedule. This is the total amount of depreciable 
expenses to date related to the depreciable asset.  
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Depreciation for Reporting Period:  Enter the amount of current period depreciation expense in 
the Depreciation for Reporting Period field related to the asset as 
identified on the provider’s depreciation schedule. This is the total 
amount of depreciable expense incurred during the Cost Report 
period.  

Equipment 

For depreciation expense related to equipment, the provider must follow Medicare depreciation 
instructions. The equipment depreciation expense as reported on the Cost Report must come 
from the provider’s depreciation schedule. 

Asset Description:  Enter the Description of the Asset that will be included in this 
depreciation schedule. The name or account code, or both, will 
suffice. If there is the need to add additional lines, please do so. 

Month/Year Placed in Service:  Enter the Month/Year Placed in Service as identified on 
the provider’s depreciation schedule (e.g., January 2000, or 
1/2000). This is the month and the year that the depreciable asset 
was first put into service.  

 
Years Useful Life:  Enter the number of Years of Useful Life of the asset as identified 

on the provider’s depreciation schedule (e.g., 20 for twenty years 
of useful life).  

Cost:  Enter the amount of initial Cost of the asset as identified on the 
provider’s depreciation schedule.  

Prior Period Accumulated Depreciation:  Enter the amount of Prior Period Accumulated 
Depreciation related to the asset as identified on the provider’s 
depreciation schedule. This is the total amount of depreciable 
expenses to date related to the depreciable asset.  

Depreciation for Reporting Period:  Enter the amount of current period depreciation expense in 
the Depreciation for Reporting Period field related to the asset as 
identified on the provider’s depreciation schedule. This is the total 
amount of depreciable expense incurred during the Cost Report 
period. 

 
Building 
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For depreciation expense related to buildings where the provider’s vehicles or staff are housed 
with other agencies or entities, ONLY the portion related to the provider may be reported, and 
the provider must follow Medicare depreciation instructions. The provider must attach a 
supplemental exhibit showing how the portion of the building related to the provider was 
calculated.  

Asset Description:  Enter the Description of the Asset that will be included in this 
depreciation schedule. The name or account code, or both, will 
suffice. If there is the need to add additional lines, please do so. 

Month/Year Placed in Service:  Enter the Month/Year Placed in Service as identified on 
the provider’s depreciation schedule (e.g., January 2000, or 
1/2000). This is the month and the year that the depreciable asset 
was first put into service.  

Years of Useful Life:  Enter the number of Years of Useful Life of the asset as identified 
on the provider’s depreciation schedule (e.g., 20 for twenty years 
of useful life).  

Cost:  Enter the amount of initial Cost of the asset as identified on the 
provider’s depreciation schedule.  

Prior Period Accumulated Depreciation:  Enter the amount of Prior Period Accumulated 
Depreciation related to the asset as identified on the provider’s 
depreciation schedule. This is the total amount of depreciable 
expenses to date related to the depreciable asset.  

Depreciation for Reporting Period:  Enter the amount of current period depreciation expense in 
the Depreciation for Reporting Period field related to the asset as 
identified on the provider’s depreciation schedule. This is the total 
amount of depreciable expense incurred during the Cost Report 
period. 
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Exhibit 6 – Worksheet B (Payroll and Benefits) 
 
This exhibit includes the salary and benefits, and appropriate reductions related to contracted and 
employed staff of the provider applicable to Medicaid, Medicaid Managed Care and 
Uncompensated Care. For this Exhibit, all employed and contracted staff related to the provision 
of services should be identified here.  HHSC may pre-populate certain staffing classifications for 
which information will need to be completed. 
 
 
DIRECTIONS TO COMPLETE EXHIBIT 6 

Employee Information 
This section of the Exhibit is designed to identify employee information for the specific job 
classifications identified. This section of the Exhibit is also designed to discretely identify the 
employee information for any individual employee/contractor that must have a portion of their 
salary and/or benefits reduced from allowable expenditures on the Cost Report. 
 
For each of the job classifications identified, the following information must be included: 
 
Employee #: Enter the Employee # for the employee for which a portion of their salary and/or 

benefits must be reduced from the total allowable costs.  
 
Last Name: Enter the Last Name of the employee for which a portion of their salary and/or 

benefits must be reduced from the total allowable costs.  
 
First Name: Enter the First Name of the employee for which a portion of their salary and/or 

benefits must be reduced from the total allowable costs.  
 
Job Title/ Credentials: Enter the Job Title / Credentials of the employee for which a portion of 

their salary and/or benefits must be reduced from the total allowable costs.  
 
Employee (E) /Contractor (C): Enter the appropriate designation, either an E or a C, of 

the employee for which a portion of their salary and/or benefits must be reduced 
from the total allowable costs. E designates an employee C designates a 
contractor.  

 
Payroll and Benefits 
This section of the Exhibit is designed to identify payroll and benefit expenditures for the 
specific job classifications identified. This section of the Exhibit is also designed to discretely 
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identify the payroll and benefit expenditures for any individual employee/contractor that must 
have a portion of their salary and/or benefits reduced from allowable expenditures on the Cost 
Report. 
 
For each of the job classifications identified, the following information must be included: 
 
Gross Salary: Enter the Gross Salary amount for the employee for which a portion of their 

salary and/or benefits must be reduced from the total allowable costs.  
 
Contractor Payments: Enter the amount of Contractor Payments for the employee for which a 

portion of their salary and/or benefits must be reduced from the total allowable 
costs.  

 
Employee Benefits: Enter the amount of Employee Benefits for the employee for which a 

portion of their salary and/or benefits must be reduced from the total allowable 
costs. This includes all benefits that are not discretely identified this Exhibit. 

 
Employer Retirement: Enter the amount of Employer Retirement expenditure for the employee 

for which a portion of their salary and/or benefits must be reduced from the total 
allowable costs.  

 
FICA: Enter the employer portion amount of FICA expenditure for the employee for 

which a portion of their salary and/or benefits must be reduced from the total 
allowable costs.  

 
Payroll Taxes: Enter the employer portion amount of Other Payroll Taxes expenditure for the 

employee for which a portion of their salary and/or benefits must be reduced 
from the total allowable costs.  

 
Federal Funding Reductions 
This section of the Exhibit is designed to identify the federal funding, or other payroll and 
benefit expenditure reduction necessary for the specific job classifications identified. This 
section of the Exhibit is designed to discretely identify the payroll and benefit expenditures for 
any individual employee/contractor that must have a portion of their salary and/or benefits 
reduced from allowable expenditures on the Cost Report. 
 
For each of the job classifications identified, the following information must be included: 
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Allocated Funded Positions Entry: Enter the appropriate designation, either a Y or a N, for 
the employee for which a portion of their salary and/or benefits must be reduced 
from the total allowable costs. A “Y” in this field designates an employee for 
which a portion or all of their salary and benefit expenditures are funded by 
federal funds or grants. A “N” in this field designates an employee for which a 
portion, or all of their salary and benefit expenditures are not funded by federal 
funds or grants, but still need to be removed from allowable expenditures as 
reported on the Cost Report. 

 
Federal Funding: If the answer to the field previously is “Y”, then enter the amount of 

Federal Funding related to the employee’s salary and benefits that must be 
reduced from the total allowable costs as reported on the Cost Report. 

 
Other Funds: Enter the amount of Other Amount to be Removed related to the employee’s 

salary and benefits that must be reduced from the total allowable costs as 
reported on the Cost Report. 

 
Payroll and Benefits Entry: Enter the amount of Salary and appropriate Benefits for all other 

personnel and staff related to the job classifications identified, for which no 
salary or benefit expenditures must be reduced from the total allowable costs.  
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Exhibit 7-Schedule C – Cost Allocation Methodologies 
 
This exhibit is designed to include detailed cost allocation methodologies employed by the 
provider. 
 

A. Does your agency have a Cost Allocation Plan (CAP)? If so, please provide a copy of 
your agency’s proposed Cost Allocation Plan (CAP). If not, enter in detail the allocation 
methodology that will be used for allocating costs on the cost report. 

B. Please provide a list of personnel cost worksheets that support your CAP. Attach Detailed 
Explanation Externally. 

 
 
 
 
Exhibit 8-Schedule D –Reasonable Collections Effort Tracking Form EXAMPLE 
 
REASONABLE COLLECTION EFFORT 
                   
To be considered a reasonable collection effort, a provider's effort to collect fees for services 
rendered must involve the issuance of a bill on or shortly after discharge or death of the 
beneficiary to the party responsible for the patient's personal financial obligations. It also 
includes other actions such as subsequent billings, collection letters and telephone calls or 
personal contacts with this party which constitute a genuine, rather than a token, collection 
effort. The provider's collection effort may include using or threatening to use court action to 
obtain payment.  

  -  Collection Agencies--A provider's collection effort may include the use of a collection 
agency in addition to or in lieu of subsequent billings, follow-up letters, telephone and personal 
contacts.  Where a collection agency is used, it is expected that the provider to refer all 
uncollected patient charges of like amount to the agency without regard to class of patient.  The 
"like amount" requirement may include uncollected charges above a specified minimum 
amount.   Where a collection agency is used, the agency's practices may include using or 
threatening to use court action to obtain payment. 

Documentation Required--The provider's collection effort should be documented in the 
patient's file by copies of the bill(s), follow-up letters, reports of telephone and personal contact, 
etc. 
 Collection Fees.--Where a provider utilizes the services of a third party, non-related collection 
agency and the reasonable collection effort is applied, the fees the collection agency charges the 
provider are recognized as an allowable administrative cost of the provider. 
 
When a collection agency obtains payment of an account receivable, the full amount collected 
must be credited to the patient's account and the collection fee charged to administrative costs.  
For example, where an agency collects $40 from the patient/responsible party, and its fee is 50 
percent, the agency keeps $20 as its fee for the collection services and remits $20 (the balance) 
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to the provider.  The provider records the full amount collected from the patient by the agency 
($40) in the patient's account receivable and records the collection fee ($20) in administrative 
costs.  The fee charged by the collection agency is merely a charge for providing the collection 
service, and, therefore, is not treated as a bad debt. 
 
Presumption of Non-collectability--If after reasonable and customary attempts to collect a bill, 
the debt remains unpaid more than 120 days from the date the first bill is mailed to the 
beneficiary, the debt may be deemed uncollectible. 

 
This exhibit is designed to provide an example of collections attempts for written off charges.  
The form is not a required form.  Governmental Entities may utilize other internal data or reports 
to capture and show bad debt costs applicable to the cost report. 
 
 
Column 1 - Procedure/Transaction ID (Identifier) - Enter the Process /Transaction identifier for service 
provided to patient. 
 
Column 2 - Procedure Code - Enter the applicable procedure code for the service provided to the 
patient. 
 
Column 3 - Procedure Description – Enter the description for the procedure code used when services 
were provided to the patient. 
 
Column 4 - Date of Service Enter the date the service was provided. 
 
Column 5 - Insurance Carrier Name - Enter the name of the patient’s insurance carrier.  If no insurance, 
enter NA. 
 
Column 6 - Medicaid Recipient Number - Enter the Medicaid/Medicaid Managed Care Recipient 
Number if the patient is covered by Medicaid or if the patient has a coverage through a managed care 
organization.   Leave this field blank or enter "NA" if the patient is insured by any other means. 
 
Column 7 – Units - Enter the unit of service allowable for services provided to a client. 

 
Column 8 - Charge Amounts - Total billed charges for services provided to patient. 
 
Column 9 - Paid Amount(s) - Amounts paid by patient/responsible party for services provided. 
 
Column 10 - If Uninsured, Dates Billed/Notices Sent, Call made - Dates of attempted bill collections or 
notice sent to patient/responsible party for services provided.  
 
Column 11 - If Uninsured/Uncollectible, Write Off Date - Enter the date receivable was written off. 
 
Column 12 - Total Uncompensated Costs – Enter the amount of uncompensated costs for the reporting 
periods of service. 
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CMS Feedback and Questions on Attachment T 
 

Received: September 1, 2021 
Response provided: September 10, 2021 
 
1. CMS needs additional information on the roles and relationships of the entities the state intends 

to make the pool available to, with respect to local governments.  
State response: 
 
Per the Texas Administrative Code Section 355.8215 that establishes the program, qualifying 
providers are defined as, “Publicly-owned and operated Community Mental Health Clinics 
(CMHCs), community centers, Local Behavioral Health Authorities (LBHAs) and Local Mental 
Health Authorities (LMHAs) that are established under the Texas Health & Safety Code Chapter 
533 or 534 and are primarily providing behavioral health services, and publicly-owned and 
operated Local Health Departments (LHDs) and Public Health Districts (PHDs) that are 
established under the Texas Health and Safety Code Chapter 121.” 
 
Texas Health & Safety Code Chapter 533 
Texas Health & Safety Code Chapter 534 
Texas Health & Safety Code Chapter 121 
 
 
Texas Health & Safety Code Section 533.0356 - Local Behavioral Health Authorities (LBHAs) - 
The department may designate a local behavioral health authority in a local service area to 
provide mental health and chemical dependency services in that area. The department may 
delegate to an authority designated under this section the authority and responsibility for 
planning, policy development, coordination, resource allocation, and resource development for 
and oversight of mental health and chemical dependency services in that service area. 
 
Texas Health & Safety Code Section 533.035 - Local Mental Health Authorities (LMHAs) – The 
executive commissioner shall designate a local mental health authority in one or more local 
service areas. The executive commissioner may delegate to the local authority the authority and 
responsibility of the executive commissioner, the commission, or a department of the 
commission related to planning, policy development, coordination, including coordination with 
criminal justice entities, resource allocation, and resource development for and oversight of 
mental health services in the most appropriate and available setting to meet individual needs in 
that service area. The executive commissioner may designate a single entity as both the local 
mental health authority under this chapter and the local intellectual and developmental 
disability authority under Chapter 533A for a service area. 
 
Texas Health & Safety Code Section 534.001 – Community Center - A county, municipality, 
hospital district, or school district, or an organizational combination of two or more of those 
local agencies, may establish and operate a community center. In accordance with [Subtitle A, 
Title 7, Texas Health & Safety Code], a community center may be: 1) a community mental health 
center that provides mental health services; 2) a community intellectual disability center that 
provides intellectual disability services; or 3) a community mental health and intellectual 
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disability center that provides mental health and intellectual disability services. 
 
A community center is: 
1) an agency of the state, a governmental unit, and a unit of local government, as defined and 

specified by Chapters 101 and 102, Civil Practice and Remedies Code; 
2) a local government, as defined by Section 791.003, Government Code; 
3) a local government for the purposes of Chapter 2259, Government Code; and 
4) a political subdivision for the purposes of Chapter 172, Local Government Code. 

 
Texas Health & Safety Code, Chapter 121, Subchapter D - Local Health Departments – The 
governing body of a municipality or the commissioners court of a county may establish a local 
health department by majority vote. A local health department may perform all public health 
functions that the municipality or county that establishes the local health department may 
perform. 
 
Texas Health & Safety Code, Chapter 121, Subchapter E - Public Health Districts – By a majority 
vote of each governing body, a public health district may be established by: (1) two or more 
counties; (2) two or more municipalities; (3) a county and one or more municipalities in the 
county; or (4) two or more counties and one or more municipalities in those counties. A public 
health district may perform any public health function that any of its members may perform 
unless otherwise restricted by law. 

 
Please see Attachment 1 and 2 for the specific entities that qualify under the chapters above. 
The program is only available to units of local government, not private entities.    
 

 
2. CMS understands that Texas intends for the eligible providers to provide the non-federal share 

for this pool via Certified Public Expenditures. However, 501(c)(3) are not Governmental entities 
and ineligible to participate in Certified Public Expenditure Per Social Security Act 1903(w)(6). 
Only the local unit of government that may have a contract with the 501(c)3 may claim certain 
costs of the contract as their expenditure as a CPE on a cost report to be used as State Share. 
 
HHSC confirms that is correct. Consistent with Social Security Act §1903(w)(6), only units of 
government will certify expenditures. HHSC believes the payment protocol and the cost report 
tool are consistent with this. Please provide more detail if that is not the case. The entities in 
Attachment 1 and 2 are all governmental entities, and not 501(c)(3) entities. 

 
3. The state’s intended cost report structure is inadequate for CPE-driven programs, and would 

require the following modifications to be approvable: 
a. Isolation of costs and revenues associated with providing care to Medicaid and 

uninsured populations, vs. other payers/self pay/funding from local 
governments/federal grants/etc. 

This information is requested from providers in Exhibit 1: General and Statistical Information. In 
the cost report tool, the information is specifically requested in rows 17-22 and rows 27-29. In 
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the payment protocol (Attachment T), pages 11-13 describes in detail how a provider will need 
to provide: 

- Medicaid Fee for Service (FFS) Paid Claims Amount 
- Total Billed Charges Associated with Medicaid FFS Paid Claims Amount 
- Medicaid Managed Care Organization (MCO) Paid Claims Amount 
- Total Billed Charges Associated with Medicaid MCO Paid Claims Amount 
- Uninsured/Uncompensated Care (UC) Reimbursements Received Associated with UC Costs 
- Uninsured/Uncompensated Care (UC) Uninsured Billed Amounts 
- Medicare Costs 
- Self-Pay, County, or City Indigent Costs 
- Other Third-Party Insurance Coverage 

 

b. Adherence to the CMS method of time studies (with CMS review and approval of the 
time study methodology) 

HHSC stated in the payment protocol (Attachment T) and the cost report tool, that Direct 
Cost methods must be used. On page 16 of the Attachment T, it is stated that “Direct cost 
means that allowable costs for medical services for the benefit of, and directly attributable 
to, a specific service delivery component must be charged directly to that business 
component.” This verbiage is identical to that in Attachment H for the Ambulance 
Uncompensated Care Payment Protocol.  

HHSC does not intend to use time study as the basis of cost allocation and is following the 
Ambulance Uncompensated Care program, which has an established cost reporting 
practices. 

 

c. Step down of time/effort to costs 

HHSC is not aware that the Special Terms and Conditions related to the PHP-CCP include this 
requirement or that there is a federal statute or regulation that requires that CPE-based 
programs include a step down of time/effort to costs.  However, HHSC does understand that 
unnecessary cost growth should be contained to ensure reimbursements are economic and 
efficient, as all Medicaid payments should be, and believes that the expenditure authority 
limits for the program impose a necessary and appropriate limitation that should incentivize 
providers to focus on limiting future cost growth.  If there is a federal statute or regulation 
specific to CPE-based programs that includes this requirement, please send the specific 
citation for our review. 

 

d. CMS approval of the cost reporting methodology to determine the reimbursable costs. 

Please provide additional detail on what is being requested as the modification under this 
item. 
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Exhibit J 
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Overview 

The purpose of this document is to provide information regarding the Public 
Provider Charity Care Program (PHP-CCP) for federal fiscal year 20222023. PHP-
CCP is designed to allow qualified providers to receive reimbursement for 
healthcare service delivery costs when not reimbursed by another source. The 
healthcare services included are: 

 Behavioral health services 
 Immunizations 
 Public health services 
 Other preventative services 

Authority 
PHP-CCP is authorized under Section 1115 of the Social Security Act, otherwise 
known as the 1115 Waiver. In accordance with the Special Terms and Conditions of 
the 1115 Waiver, providers must be funded by a unit of government able to certify 
expenditures to participate in the program. 

In accordance with Texas Health and Safety Code Chapters 533 and 534, the 
following publicly-owned and operated entities providing behavioral health services 
are eligible to participate: 

 Community Mental Health Clinics (CHMCs) 
 Community Centers 
 Local Mental Health Authorities (LMHAs) 
 Local Behavioral Health Authorities (LBHAs) 

Additionally, under Title 2 Texas Health and Safety Code Chapter 121, the following 
publicly-owned and operated entities established under Chapter 121 are eligible to 
participate in the program: 

 Local Health Departments (LHDs) 
 Public Health Districts (PHDs) 
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Provider Reimbursement Qualification 
The provider must be able to certify public expenditures to qualify for 
reimbursement. Certified public expenditures will be paid an annual lump sum 
based upon actual expenditures. 

PHP-CCP Payments are considered Medicaid payments to providers and must be 
treated as Medicaid revenue when determining the total Title XIX funding received. 

Cost Report Criteria 
A provider must annually prepare and complete a Public Health Provider Cost 
Report according to the following criteria: 

 The cost report must be submitted by the provider no later than 45 days 
after the close of the reporting period. 

 The cost report period begins on October 1 and ends on September 30 of the 
following year. 

 If a provider receives approval to participate in the PHP-CCP program after 
October 1, the cost report period begins on the effective date of the 
supplemental payment request approval. 

 Costs are eligible for reimbursement for only 24 months after the date the 
cost was incurred. 

 Completed cost reports must be sent via electronic mail or U.S. mail to the 
Texas Health and Human Services Commission (HHSC). 

 The cost report can only include allocable expenditures related to 
Medicaid, Medicaid Managed Care, and Uncompensated Carecharity 
care as defined and approved in. T the Texas Healthcare 
Transformation and Quality Improvement 1115 Waiver Program 
defines these expenditures as those pertaining to Medicaid, Medicaid 
Managed Care, and Uncompensated Care. 

 The cost report may not include costs for services delivered to persons who 
are incarcerated at the time of the service. 

 The cost report may not include costs for services delivered by an institution 
for mental diseases. 
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 Only complete the shaded areas of the cost report. 

 Many worksheets, or exhibits, will automatically populate information 
provided in completed worksheets. 

 Be sure to carefully review the information provided in the cost report before 
submission. 

 Providers must attest to and certify its cost report of the total actual incurred 
Medicaid and Uncompensated (uninsured)charity care costs and 
expenditures, including the federal share and the non-federal share 
applicable to the cost report period. 

For questions on completing the cost report, please contact the Health and 
Human Services Commission, Provider Finance Department at the email 
address: PHP-CCP@hhs.texas.gov. 

Definitions 

Charity Care 

Healthcare services provided without expectation of reimbursement to uninsured 
patients who meet the provider’s charity-care policy. The charity-care policy should 
adhere to the charity-care principles of the Healthcare Financial Management 
Association Principles and Practices Board Statement 15 (December 2019). Charity 
care includes full or partial discounts given to uninsured patients who meet the 
provider’s financial assistance policy. Charity care does not include bad debt, 
courtesy allowances, or discounts given to patients who do not meet the provider’s 
charity-care policy or financial assistance policy. 

Cognizant Agency 

Agency responsible for reviewing, negotiating, and approving cost allocation plans 
or indirect cost proposals developed in accordance with the Office of Management 
and Budget Circular A-87. 

Cost Allocation Plans 

The means by which costs are identified in a logical and systematic manner for 
reimbursement under federal grants and agreements. 
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Cost-to-Charge Ratio 

A provider's reported costs are allocated to the Medicaid program based on a cost-
to-charge ratio. Cost-to-charge ratio is calculated as the Total Allowable Cost 
reported for the service period to represent the numerator of the ratio to the billed 
charges of the total Medicaid paid claims for the service period that represents the 
denominator of the ratio (see below). This ratio is applied to total charity charges to 
calculate total billed computable charity costs charges associated with Medicaid paid 
claims or total computable amount for the cost report. 

Cost-to-Charge Ratio = Total Allowable Cost Reported / Billed Charges of 
Total Medicaid Paid Claims 

Direct Cost 

This term refers to any cost explicitly associated with a particular final cost 
objective. Direct costs are not limited to items incorporated in the end product as 
material or labor. Costs identified specifically with a contract are direct costs of that 
contract. All costs identified specifically with other final cost objectives of the 
contractor are direct costs of those cost objectives. 

Federal Medical Assistance Participation (FMAP) Rate 

The share of state Medicaid benefit costs paid for by the federal government. 

Indirect Costs 

These are costs incurred identified with two or more cost objectives but not 
specifically identified with any final cost objective. 

Indirect Cost Rate 

This rate is to reasonably determine the proportion of indirect costs each program 
should bear. It is the ratio, expressed as a percentage, of the indirect costs to the 
direct costs. 

Medicaid Fee-For-Service (FFS) Paid Claims 

These claims are Medicaid payments made by HHSC through the Texas Medicaid 
Healthcare Partnership to enrolled providers for services provided to Medicaid 
recipients. 

Medicaid Managed Care 

Medicaid Managed Care delivers Medicaid health benefits and additional services 
through an arrangement between a state Medicaid agency and managed care 
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organizations (MCOs) that accept a set payment for these services. Medicaid 
payments are made by the MCOs to providers for services provided to Medicaid 
recipients. 

Medicare 

Medicare is a federal system of health insurance for people over 65 years of age 
and for certain younger people with disabilities. 

Other Third-Party Coverage:  

Commercial Pay Insurance: 

Commercial Pay Insurance is health insurance that covers medical expenses and 
disability income for the insured. Commercial health insurance can be categorized 
according to its renewal provisions and the type of medical benefits provided. 
Commercial policies can be sold individually or as part of a group plan. 

Self-Pay: 

A self-pay patient pays in full at the time of visit for services and does not file a 
claim with an insurance carrier. 

Total Computable Amount 

The Total Computable Amount is the total Medicaid allowable amount payable for 
services before any reductions for interim payments. 

Uncompensated Care (UC) 

Healthcare provided for which a charge was recorded, but no payment was 
received. UC consists of two components: (1) charity care, in which the patient is 
unable to pay, and (2) bad debt, in which payment was expected but not received. 
Uncompensated care excludes other unfunded costs of care, such as underpayment 
from Medicaid and Medicare. 

Uninsured 

An individual who has no health insurance or other source of third-party coverage 
for medical/health services. 

Uninsured Cost 

Uninsured Cost is the cost to provide services to uninsured patients as defined by 
the Centers for Medicare and Medicaid Services. An individual whose third-party 
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coverage does not include the service provided is considered by HHSC to be 
uninsured for that service. 

Unit of Government 

A state, city, county, special purpose district, or other governmental units in the 
State that: has taxing authority, direct access to tax revenues, is a State university 
teaching hospital with direct appropriations from the State treasury, or is an Indian 
tribe as defined in Section 4 of the Indian Self-Determination and Education 
Assistance Act, as amended, 25 U.S.C. 450b. 
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Exhibit A: Cost Report Cover Page 

Exhibit A is the cost report cover page. This form includes a provider’s National and 
State Provider Identification Number used by HHSC to obtain the fee-for-service 
cost data included in the cost report. Each government entity must enter 
information for its entity, including the: 

 entity’s legal name; 

 name of the person responsible for submitting the cost report; 

 name of the cost report preparer; 

 name of the person responsible for making financial decisions on behalf of 
the organization, if different than the preparer; and 

 physical location, mailing address, phone number, fax number, and email 
address of all contacts listed. 

HHSC will use the information to contact the provider as necessary throughout the 
cost reconciliation and cost settlement process. 

DIRECTIONS TO COMPLETE EXHIBIT A: 

Reporting Period 

Enter the actual Reporting Period for which the cost report will be completed 
(e.g., 10/01/10 to 09/30/11). 

Primary Texas Provider Identification Number (TPI) 

Enter the main 9-digit TPI number for the provider completing the cost report 
(e.g., 123456789). 

Primary National Provider Identification Number (NPI) 

Enter the main 10-digit NPI number for the provider completing the cost report 
(e.g., 1234567890). 

Associated Texas Provider Identification Numbers (TPIs) 

Enter the other associated 9-digit TPI numbers for the provider completing the 
cost report (e.g., 123456789, 987654321, 012345678, etc.). 
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Associated National Provider Identification Number (NPIs) 

Enter the other associated 10-digit NPI numbers for the provider completing the 
cost report (e.g., 1234567890, 0123456789, 1231231230, etc.). 

Provider Information 

Provider Legal Name: 

Enter the Provider Legal Name (e.g., Health and Human Services Commission 
EMS). The name of the provider completing the cost report should be listed here. 

Street Address: 

Enter the provider’s Street Address (e.g., 11209 Metric Blvd., Bldg. H., Austin, TX 
78758). Include the city, state, and zip code in this field. 

Mailing Address: 

Enter the provider’s Mailing Address (e.g., 11209 Metric Blvd., Bldg. H., Austin, 
TX 78758 or P.O. Box 85700, Mail Code H-400, Austin, TX 78708-5200). Include 
the city, state, and zip code in this field. 

Phone Number: 

Enter the Phone Number of the provider’s contact (e.g., (512) 123-4567). 

Fax Number: 

Enter the Fax Number of the provider’s contact (e.g., (512) 987-6543). 

Email Address: 

Enter the Email address of the provider’s contact (e.g., iampublic@xyzabc.com). 

Business Manager or Financial Director 

Business Manager or Financial Director’s Name: 

Enter the Name of the provider’s business manager or financial director   
(e.g., Jane Doe). 

Title: 

Enter the Title of the provider’s business manager or financial director identified in 
the field above (e.g., Director). 
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Agency Name: 

Enter the name of the agency, municipality, or provider submitting the cost report. 

Mailing Address: 

Enter the provider’s Mailing Address (e.g., 11209 Metric Blvd., Bldg. H., Austin, 
TX 78758 or P.O. Box 85700, Mail Code H-400, Austin, TX 78708-5200). Include 
the city, state, and zip code in this field. 

Phone Number: 

Enter the Phone Number of the provider’s contact (e.g., (512) 123-4567). 

Fax Number: 

Enter the Fax Number of the provider’s contact (e.g., (512) 987-6543). 

Email Address: 

Enter the Email address of the provider’s contact (e.g., jqpublic@xyzabc.com). 

Report Preparer Identification 

Report Preparer Name: 

Enter the Name of the provider’s contact or person responsible for preparing the 
cost report (e.g., Jane Doe). HHSC may contact the individual if there are 
questions. 

Title: 

Enter the Title of the provider’s contact identified in the field above (e.g., Director). 

Mailing Address: 

Enter provider’s Mailing Address (e.g., 11209 Metric Blvd., Bldg. H., Austin, TX 
78758 or P.O. Box 85700, Mail Code H-400, Austin, TX 78708-5200). Include the 
city, state, and zip code in this field. 

Phone Number: 

Enter the Phone Number of the provider’s contact (e.g., (512) 123-4567). 

Fax Number: 

Enter the Fax Number of the provider’s contact (e.g., (512) 987-6543). 
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Location of Accounting Records that Support this Report 

Records Location: 

Enter the physical address of the location where the provider maintains the 
accounting records in support of the cost report (e.g., 11209 Metric Blvd., Bldg. H., 
Austin, TX 78781). Include the city, state, and zip code in this field. 
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Exhibit 1: General and Statistical Information 

Exhibit 1 is the General and Statistical Information page of the cost report. This 
exhibit includes general provider information and statistical information. 

DIRECTIONS TO COMPLETE EXHIBIT 1 

General Provider Information 

Reporting Period – Begin Date: 

Enter the Reporting Period – Beginning date or the beginning date of the cost 
report period (e.g., 10/1/2010). 

Reporting Period – End Date: 

Enter the Reporting Period – Ending date or the ending date of the cost report 
period (e.g., 9/30/2011). 

Part-Year Cost Report: 

Enter an answer to the question “Is Reporting Period less than a full year?” 
This question identifies if the cost report is being prepared for a period that is not 
an entire fiscal year. If the cost report is for an entire fiscal year (October 1 to 
September 30), then enter No in the field. If the cost report is being prepared for a 
partial fiscal year, enter a response that explains the reason why (e.g., 
Supplemental Payment Request Approval was effective beginning on 7/1/20XX). 

Statistical Information 

This cost report uses a cost-to-billed charge ratio methodology applied to determine 
the portion of costs eligible for reimbursement under the Direct Medical settlement 
exhibit (see Exhibit 2). 

Summary of Payments and Billed Charge Data 
(Applicable to Cost Report) 

Medicaid Fee for Service Paid Claims Amount: 

Enter the Total Medicaid fee-for-service (FFS) Paid Claims Amount for the 
applicable cost report period identified on the form associated with the NPI and TPI 
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identified in Exhibit A. The Medicaid fee-for-service paid claims amount entered 
must only be for dates of service during the cost report period.  

Total Billed Charges Associated with Medicaid FFS Paid Claims: 

Enter the Total Billed Charges associated with Medicaid FFS Paid Claims for 
the applicable cost report period identified on the form. The total billed charges 
associated with Medicaid FFS paid claims entered must only be for dates of 
service during the cost report period. Billed charges are based on the local 
chargemaster that sets the usual and customary rate for services. 

Medicaid Managed Care Organization (MCO) Paid Claims Amount: 

Enter the total MCO Paid Claims Amount for services provided for the applicable 
Cost Report period identified on the form. The Medicaid MCO paid claims amount for 
services entered should be for dates of service during the cost report period. 

Total Billed Charges Associated with MCO Paid Claims: 

Enter the Total Billed Charges associated with Medicaid MCO Paid Claims for 
the applicable cost report period identified on the form. The total billed charges 
associated with MCO paid claims entered must only be for dates of service during 
the cost report period. Billed charges are based on the local chargemaster that sets 
the usual and customary rate for services. 

Uninsured/Uncompensated Care (UC)Charity Reimbursements 
Received Associated with UC Costs: 

Enter as a negative amount the reimbursements received associated with UC 
ClaimsCharity Charges for the applicable cost report period identified on the 
form. The total reimbursements received associated with UC claimscharity charges 
entered must only be for dates of service during the cost report period. 

Uninsured/Uncompensated Care (UC) Uninsured BilledCharity 
Amounts: 

Enter the total UC cCharity and Bad Debt amounts billed for charges for services 
provided for the applicable Cost Report period identified on the form. The UC costs 
for services entered should be for dates of service during the cost report period and 
must exclude: 

 all unfunded Medicaid and Medicare costs;  

 bad debt;  
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 payment shortfall(s);  

 insurance allowances;  

 courtesy allowances; or  

 discounts given to patients who do not meet the provider’s charity care policy 
or financial assistance policy. 

Billed charges are based on the local charge master that sets the usual and 
customary rate for services. 

Total Allowable Costs for Reporting Period: 

The Total Allowable Costs calculated are for the applicable cost report period 
identified on the direct service tab. The total allowable costs are only for dates of 
service during the cost report period. 

Total Billed Charges for Reporting Period: 

The Total Billed Charges calculated are for the applicable cost report period 
identified on the form, less the total allowable costs and less any reimbursements 
received. The total billed charges entered are only for dates of service during the 
cost report period. 

Additional Cost Data (For Informational Purposes Only): 

In addition to the statistical information entered for the Cost Reporting period, 
other cost data is requested. 

Medicare Costs: 

Enter the total Medicare Costs for services provided for the applicable cost report 
period identified on the form. The Medicare costs for services entered should be for 
dates of service during the cost report period. 

Self-Pay, County, or City Indigent Recipient Program Costs: 

Enter the total Self-pay or County or City Indigent Costs for services provided 
for the applicable cost report period identified on the form. The “other” costs for 
services entered should be for dates of service during the cost report period. 
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Other Third-Party Insurance Coverage: 

Enter the total Other Third-party Coverage Commercial Pay Costs for services 
provided for the applicable cost report period identified on the form. The “other” 
costs for services entered should be for dates of service during the cost report 
period. 
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Exhibit 2: Direct Medical 

Exhibit 2 identifies and summarizes all service costs within the cost report from 
other exhibits. Much of the information contained within this exhibit is pulled from 
either Exhibit 5 or Exhibit 6. However, unique cost items are identified in this 
exhibit. 

Only allocable expenditures related to Medicaid FFS, Medicaid Managed 
Care, and Uncompensated CareCharity Care, as defined and approved in 
the Texas Healthcare Transformation and Quality Improvement 1115 
Waiver Program, will be included for supplemental payment(s). 

This exhibit provides a sum of the personnel expenses and adds additional costs to 
calculate the total cost of Medical and Uncompensated Care Services. 

Direct Cost Methods 

Direct Cost methods must be used. Direct Cost means that allowable costs for 
medical services for the benefit of, and directly attributable to, a specific service 
delivery component must be charged directly to that business component. Providers 
may use reasonable cost allocation methods for administrative or operational costs 
related to direct service delivery. 

For example, the payroll costs of a direct service employee who works across cost 
areas within one contracted program would be directly charged to each cost area of 
that program based upon that employee's continuous daily timesheets. Also, the 
costs of a direct care employee who works across more than one service delivery 
area would be directly charged to each service delivery area based upon that 
employee's continuous daily timesheets. Health insurance premiums, life insurance 
premiums, and other employee benefits are applied as direct costs. 

Direct Cost Accounting may include: 

 Dedicated Cost Centers: A Dedicated Center is comprised of a distinctly 
identifiable department or unit whose costs are associated with a specific 
activity. 

 Multiple Cost Centers: Multiple Cost Centers include costs for those cost 
centers that are not dedicated to one activity but may be allocated to 
multiple activities. 
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Providers must use reasonable allocation methods and be consistent in using these 
methods for cost-reporting purposes across all program areas and business entities. 
The allocation method should be a reasonable reflection of the actual delivery of 
services. Allocation methods that do not reasonably reflect the actual service 
delivery and resources expended toward each delivered service are unacceptable. 
Allocated costs are adjusted if HHSC considers the allocation method to be 
unreasonable. The provider must submit a detailed summary of its cost allocation 
methodology, including a description of the components, the formula for calculating 
the percentage, and any additional supporting documentation, as required by 
HHSC. The following supplemental schedules must also be attached to the cost 
report listing: 

 Each employee and their job titles, 
 Total salary and benefits, 
 Applicable allocation percentage, and 
 Allocation amount to be included in the cost report. 

Supplemental Schedule 

The amounts from the supplemental schedule allocated to the Medicaid and 
Uncompensated Care programs should match the amounts entered on the following 
forms: 

 Exhibit 6, Schedule B. 

 Exhibit 7, Schedule C – Cost Allocation Methodologies Employed by the 
provider (additional detail is entered here). 

 Exhibit 8, Schedule D –  Collections Tracking FormMethodology for Ensuring 
Payments are Based on Uncompensated Charity Costs, if applicable. 

 Other forms or reports used to track and calculate Uncompensated Charity 
Care costs may be used in place of Exhibit 8, Schedule D. 

The provider must fully disclose any change in cost-reporting allocation methods 
from one year to the next on its cost report. 

Identified Reductions 

As part of the cost report, identified reductions from Exhibit 6 are subtracted to 
calculate the adjusted amount of Direct Medical Costs allowable. The cost report 
identifies the portion of allowable costs that are related to Charity Care.: 
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● Medicaid FFS 
● Medicaid Managed Care 
● Uncompensated Care 

Cost-to-Charge Ratio 

The cost-to-charge ratio for the applicable cost report period is for billed charges 
associated with Medicaid FFS, Medicaid Managed Care, and Uncompensated 
CareCharity Care paid claims charges, resulting in the total computable amount for 
services. That amount is then reduced by the amount of Medicaid FFS, Medicaid 
Managed Care paid claims, and any reimbursement received for Uncompensated 
Charity Care. The resulting amount is then multiplied by the applicable federal 
medical assistance percentage to calculate the amount of settlement due to or 
owed by (if negative) the provider. 

 

Cost-to-Charge Ratio =   Total Allowable Cost Reported / Billed Charges of 
Total Medicaid Paid Claims 

Medicaid and Uninsured CostTotal Computable Amount = Cost-to-Charge 
Ratio X Total Billed Charges 

Associated with Medicaid 
and Uninsured Cost 
ClaimsCharity 

 Care 

Settlement Amount = Medicaid and Uninsured CostTotal Computable Amount – 
Medicaid Payments and Uninsured Fees CollectedReimbursement Received for 

 Charity Care 

Amount Due to Provider = Settlement Amount x FMAP Percentage 

 

Exhibit 2 Sections 

Exhibit 2 is separated into the sections identifying: 

 Personnel or Payroll Expenses. This section of the eexhibit includes, in 
part, expenditures from Exhibit 6. 

 Other Operating Costs. This section of the eexhibit includes, in part, 
expenditures from Exhibit 5. 

Case 6:21-cv-00191-JCB   Document 75-1   Filed 11/02/21   Page 177 of 203 PageID #:  13171



18 
 

 Reductions to Allowable Costs. This section of the eexhibit includes 
reductions to expenditures identified in Exhibit 6. 

 Cost Settlement Calculation. This section applies the cost-to-charge ratio 
calculation methodology to arrive at the final settlement due to or from the 
provider. 

DIRECTIONS TO COMPLETE EXHIBIT 2 

Personnel or Payroll Expenses 

This section of the exhibit includes all personnel-related expenditures and hours for 
the job classifications identified. 

Hours: 

Enter the number of Hours for each of the job classifications identified in this 
exhibit and for which costs are identified in Exhibit 6. Hours for this exhibit 
represent total paid hours that are reported by the provider on payroll reports. 
Total paid hours include, but are not limited to: 

 regular wage hours, 
 sick hours, and 
 vacation hours. 

Payroll Taxes or Unemployment Compensation: 

If applicable, enter the amount of the following payroll expenses: 

 State Unemployment Payroll Taxes 
 Federal Unemployment Payroll Taxes 
 Unemployment Compensation (Reimbursing Employer) 

Other Operating Costs 

This section of the exhibit identifies other operating costs not related to the job 
classifications identified above. Within this section, Support Services or Other may 
include personnel-related expenditures not identified in the job classifications in the 
section above. 

All costs identified in this section of the exhibit are supported by supplemental 
schedules to the cost report and will be supplied at the time of cost report 
submission. 
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Supplies, Materials, and Equipment Costs: 

Enter the amount of Supplies and Materials, and Equipment expenditures 
incurred by the provider during the cost report period. Please see Appendix A with 
examples of supplies, materials, and equipment. Supplies and materials include, 
but are not limited to: 

 medical supplies, 
 office supplies, 
 maintenance supplies, and 
 medical materials. 

Support Services Costs: 

Enter the amount of Support Services expenditures incurred by the provider 
during the cost report period. Support Services expenditures may include personnel 
and non-personnel expenditures if the personnel expenditures are represented in 
the job classification categories identified in this exhibit and detailed in Exhibit 6. 
Support Services expenditures include, but are not limited to, information 
technology salaries, benefits, and operating expenditures. 

Depreciation Expense: 

All assets must be depreciated. Asset costs are only accepted on the Cost Report if 
the asset is depreciated in accordance with the Medicare cost report requirements. 
If the item is not depreciable pursuant to the Medicare requirements, prior approval 
from HHSC and CMS is required before recording the entry on the Cost Report. 

Other Costs: 

Enter the amount of Other expenditures incurred by the provider during the Cost 
Report period. Other expenditures may include personnel and non-personnel 
expenditures if the expenditures represented in the job classification categories 
identified in this exhibit and detailed in Exhibit 6. 

Reductions to Allowable Costs 

This section of the exhibit includes reductions to expenditures identified in Exhibit 
6. Identified reductions from Exhibit 6 are subtracted to calculate the adjusted 
amount of Direct Medical Costs allowable as part of the cost report. 
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Cost Settlement Calculation 

Period of Service for Applicable Cost Report Period: Enter the Period of Service for 
the applicable cost report period. Example: 10/01/20XX to 09/30/20XX. For partial 
year cost reports, enter the period of service applicable only to the time frame a 
cost report is submitted to cover. 

Total Billed Charges for Period of Service: 

The Total Billed Charges for the applicable period of service. (No entry is 
required). 

Total Allowable Costs for Period of Services: 

The total allowable costs entered into the cost report, less any “other federal 
funding” received. (No entry is required). 

 

Cost-to-Charge Ratio: 

This ratio is the result of dividing a provider’s Total Allowable Costs for the 
reporting period by the provider’s Total Billed Charges for the same period. 

Cost to Charge Ratio =   Total Allowable Costs  
Provider’s Total Billed Charges 

Total Charges Associated with Medicaid, Paid Claims, Medicaid 
Managed Care Claims, and Uncompensated Care Paid FeesCharity 
Care: 

Enter the Total Billed Charges Associated with Medicaid FFS and Medicaid 
Managed Care Paid ClaimsCharity care for the period of service applicable to 
the cost report. 

Total Computable: 

The total Medicaid Charity Allowable Costs for the period of service applicable to the 
cost report. The Total Computable amount is reduced by the amount of Medicaid 
Claims paid (Interim Payments)reimbursement received for Charity care by a 
provider for the service period applicable to the cost report. This calculation is equal 
to the Settlement Amount for the reporting period. 
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Exhibit 3 – Cost Report Certification 

Exhibit 3 is the Certification of costs included in the cost report. This form attests to 
and certifies the accuracy of the financial information contained within the cost 
report. 

DIRECTIONS TO COMPLETE EXHIBIT 3 
Most of the information in Exhibit 3 will be updated automatically with information 
from previous exhibits. This exhibit must be signed and included UPON 
COMPLETION OF ALL OTHER EXHIBITS. 

Upon completion of all other exhibits in the cost report, please print this exhibit, 
sign the exhibit, have the form notarized, scan the exhibit, and include the 
signed exhibit when sending the electronic version of the cost report to HHSC. 
Please be sure the form is read and signed by the provider or a representative with 
authority to sign on behalf of the provider. 

Preparer Identification 

Preparer or Contractor Name: 

Enter the Name of the person that will prepare or has prepared the cost report 
(e.g., Jane Doe). 

Title: 

Enter the Title of Signer, or the title of the person that will prepare or has 
prepared the cost report (e.g., Director). 

Vendor/Company Name: 

Enter the Name of the Company or Business with whom the report 
preparer/contractor is affiliated. 

Signature Authority or Certifying Signature 

Certifier Name:  

Enter the Name of the person that will be certifying the costs identified in the cost 
report (e.g., Jane Doe). 
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Title: 

Enter the Title of Signer or the title of the person that will be certifying the costs 
identified in the cost report (e.g., Director). 

Print: 

Please print this exhibit and have the appropriate person identified above sign the 
certification form. 

Date: 

Enter the Date that the appropriate person identified above signs the certification 
form (e.g., 1/1/2011). 

Signature Authority Check Box: 

Check the appropriate box that corresponds to the person signing this exhibit. 

Notary: 

Upon printing and signing this exhibit, please have this form Notarized. 
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Exhibit 4 – Certification of Funds 

Exhibit 4 is the Certification of Public Expenditure. It allows the State to use the 
computable Medicaid expenditures as the non-federal match of expenditures to 
draw the federal portion of Medicaid funding as identified in the settlement. This 
form attests to and certifies the following: 

● The accuracy of the financial information provided. 

● The report was prepared in accordance with State and Federal audit and cost 
principle standards. 

● The costs have not been claimed on any other cost report for federal 
reimbursement purposes. 

● This exhibit also identifies the amount of local provider expenditure allowable 
for use as the State match. 

DIRECTIONS TO COMPLETE EXHIBIT 4 
Most of the information in Exhibit 4 will be updated automatically with information 
from previous exhibits. This exhibit must be signed and included UPON 
COMPLETION OF ALL OTHER EXHIBITS. 

Upon completion of all other exhibits in the cost report, please print this exhibit, 
sign the exhibit, have the form notarized, scan the exhibit, and include the 
signed exhibit when sending the electronic version of the cost report to HHSC. 
Please be sure the form is read and signed by the provider or a representative with 
authority to sign on behalf of the provider. 

Signature Authority/Certifying Signature 

Print: 

Please print this exhibit and have the appropriate person sign the certification form. 

Date: 

Enter the Date that the appropriate person identified above signs the certification 
form (e.g., 1/1/2011). 
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Certifier Name: 

Enter the Name of Signer, or the person that will be certifying the public 
expenditures identified in the cost report (e.g., Jane Doe). 

Title: 

Enter the Title of Signer, or the title of the person that will be certifying the public 
expenditures identified in the cost report (e.g., Director). 

Certifier Check Box: 

Check the appropriate box that corresponds to the title of the person signing this 
exhibit. If Other Agent/Representative is selected, please include the 
appropriate title. 

Notary: 

Upon printing and signing this exhibit, please have this form Notarized. 
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Exhibit 5 – Schedule A (Depreciation Schedule) 

Exhibit 5 identifies allowable depreciation expenses incurred by the provider related 
to Medicaid, Medicaid Managed Care, and UncompensatedCharity Care. This exhibit 
will identify depreciable assets for which there was a depreciation expense during 
the Cost Report period. Information on this exhibit must come from a depreciation 
schedule maintained by the provider in accordance with appropriate accounting 
guidelines established by the provider. For depreciation expenses, the straight-line 
method should be used. Prior Period Accumulated Depreciation plus Depreciation 
for Reporting Period cannot exceed the total cost of an asset. In addition, assets 
that have been fully expensed should not be reported. 

DIRECTIONS TO COMPLETE EXHIBIT 5 
Vehicles: Depreciation of vehicles is limited to only the vehicles used in the 
delivery and/or transportation of recipients to and from a Title XIX medical 
service. No other vehicles are to be included in the costing or depreciation 
application for this pool payment. 

For depreciation expenses related to vehicles, the provider must follow Medicare 
depreciation instructions. The vehicle depreciation expense as reported on the Cost 
Report must come from the provider’s depreciation schedule. 

Asset Description: 

Enter the Description of the Asset that will be included in this depreciation 
schedule. The name or account code, or both, will suffice. If there is the need to 
add additional lines, please do so. 

Month/Year Placed in Service: 

Enter the Month/Year Placed in Service as identified on the provider’s 
depreciation schedule (e.g., January 2000, or 1/2000). This date is the month and 
the year that the depreciable asset was first put into service. 

Years Useful Life: 

Enter the number of Years of Useful Life of the asset as identified on the 
provider’s depreciation schedule (e.g., 20 for twenty years of useful life). 
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Cost: 

Enter the amount of the initial Cost of the asset identified on the provider’s 
depreciation schedule. 

Salvage Value: 

Enter the value of the asset after depreciation has been fully expensed. 

Prior Period Accumulated Depreciation: 

Enter the amount of Prior Period Accumulated Depreciation related to the asset 
as identified on the provider’s depreciation schedule. This amount is the total 
depreciable expenses to date, related to the depreciable asset. 

Month/Year of Disposal: 

Enter the Month/Year of Disposal identified on the provider’s depreciation 
schedule (e.g., January 2000, or 1/2000). This date is the month and the year that 
the depreciable asset was removed from service. 

Depreciation for Reporting Period: 

The calculated amount of current period depreciation expense is the HHSC 
Allowable Depreciation. This amount is the total depreciable expense incurred 
during the Cost Report period. 

Equipment 

For depreciation expenses related to equipment, the provider must follow Medicare 
depreciation instructions. The equipment depreciation expense reported on the Cost 
Report must come from the provider’s depreciation schedule. 

Asset Description: 

Enter the Description of the Asset that will be included in this depreciation 
schedule. The name or account code, or both, will suffice. If there is the need to 
add additional lines, please do so. 

Month/Year Placed in Service: 

Enter the Month/Year Placed in Service as identified on the provider’s 
depreciation schedule (e.g., January 2000, or 1/2000). This date is the month and 
the year that the depreciable asset was first put into service. 
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Years Useful Life: 

Enter the number of Years of Useful Life of the asset as identified on the 
provider’s depreciation schedule (e.g., 20 for twenty years of useful life). 

Cost: 

Enter the amount of the initial Cost of the asset identified on the provider’s 
depreciation schedule. 

Salvage Value: 

Enter the value of the asset after depreciation has been fully expensed. 

Prior Period Accumulated Depreciation: 

Enter the amount of Prior Period Accumulated Depreciation related to the asset 
as identified on the provider’s depreciation schedule. This amount is the total 
depreciable expenses to date related to the depreciable asset. 

Month/Year of Disposal: 

Enter the Month/Year of Disposal as identified on the provider’s depreciation 
schedule (e.g., January 2000, or 1/2000). This date is the month and the year that 
the depreciable asset was removed from service. 

Depreciation for Reporting Period: 

The calculated amount of current period depreciation expense in the HHSC 
Allowable Depreciation. This amount is the total depreciable expense incurred 
during the Cost Report period. 

Building 

For depreciation expense related to buildings where the provider’s vehicles or staff 
are housed with other agencies or entities, ONLY the portion related to the 
provider may be reported, and the provider must follow Medicare depreciation 
instructions. The provider must attach a supplemental exhibit showing how the 
portion of the building related to the provider was calculated. 

Asset Description: 

Enter the Description of the Asset that will be included in this depreciation 
schedule. The name or account code, or both, will suffice. If there is the need to 
add additional lines, please do so. 
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Month/Year Placed in Service: 

Enter the Month/Year Placed in Service as identified on the provider’s 
depreciation schedule (e.g., January 2000, or 1/2000). This date is the month and 
the year that the depreciable asset was first put into service. 

Years of Useful Life: 

Enter the number of Years of Useful Life of the asset as identified on the 
provider’s depreciation schedule (e.g., 20 for twenty years of useful life). 

Cost: 

Enter the amount of the initial Cost of the asset identified on the provider’s 
depreciation schedule. 

Salvage Value: 

Enter the value of the asset after depreciation has been fully expensed. For 
buildings, this amount is 10% of the building cost. 

Prior Period Accumulated Depreciation:  

Enter the amount of Prior Period Accumulated Depreciation related to the asset 
as identified on the provider’s depreciation schedule. This amount is the total 
depreciable expenses to date, related to the depreciable asset. 

Month/Year of Disposal: 

Enter the Month/Year of Disposal as identified on the provider’s depreciation 
schedule (e.g., January 2000, or 1/2000). This date is the month and the year that 
the depreciable asset was removed from service. 

Depreciation for Reporting Period: 

The calculated amount of current period depreciation expense in the HHSC 
Allowable Depreciation. This amount is the total depreciable expense incurred 
during the Cost Report period. 
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Exhibit 6 – Worksheet B (Payroll and Benefits) 

This exhibit includes the salary and benefits and appropriate reductions related to 
contracted and employed staff of the provider for Medicaid, Medicaid Managed 
Care, and Uncompensated Charity Care. For this exhibit, all employed and 
contracted staff related to the provision of Charity Care  should be identified here. 
HHSC may pre-populate certain staffing classifications for which information will 
need to be completed. 

DIRECTIONS TO COMPLETE EXHIBIT 6 

Employee Information 

This section of the exhibit is designed to identify employee information for the 
specific job classifications identified. This section of the exhibit is also intended to 
discretely identify the employee information for any individual employee or 
contractor that must have a portion of their salaries or benefits, or both, reduced 
from allowable expenditures on the Cost Report. 

For each of the job classifications identified, the following information must be 
included: 

Employee #: 

Enter the Employee # for the employee for which a portion of their salary or 
benefits, or both, must be reduced from the total allowable costs. 

Last Name: 

Enter the Last Name of the employee for which a portion of their salary or 
benefits, or both, must be reduced from the total allowable costs. 

First Name: 

Enter the First Name of the employee for which a portion of their salary or 
benefits, or both, must be reduced from the total allowable costs. 

Job Title/Credentials: 

Enter the Job Title/Credentials of the employee for which a portion of their salary 
or benefits, or both, must be reduced from the total allowable costs. 
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Employee (E) or Contractor (C): 

Enter the appropriate designation, either an E or C, of the employee for which a 
portion of their salary and/or benefits must be reduced from the total allowable 
costs. E designates an employee; C designates a contractor. 

Payroll and Benefits 

This section of the exhibit is designed to identify payroll and benefit expenditures 
for the specific job classifications identified. This section of the exhibit is also 
intended to discretely identify the payroll and benefit expenditures for any 
individual employee/contractor that must have a portion of their salary or benefits, 
or both, reduced from allowable expenditures on the Cost Report. 

For each of the job classifications identified, the following information must be 
included: 

Gross Salary: 

Enter the Gross Salary amount for the employee for which a portion of his 
or her salary or benefits, or both, must be reduced from the total allowable 
costs. 

Contractor Payments: 

Enter the amount of Contractor Payments for the employee for which a 
portion of his or her salary or benefits, or both, must be reduced from the 
total allowable costs. 

Employee Benefits: 

Enter the amount of Employee Benefits for the employee for which a 
portion of his or her salary or benefits, or both, must be reduced from the 
total allowable costs. This amount includes all benefits that are not discretely 
identified this exhibit. 

Employer Retirement: 

Enter the amount of Employer Retirement expenditure for the employee 
for which a portion of his or her salary or benefits, or both, must be reduced 
from the total allowable costs. 
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FICA: 

Enter the employer portion amount of FICA expenditure for the employee for 
which a portion of his or her salary or benefits, or both, must be reduced 
from the total allowable costs. 

Payroll Taxes: 

Enter the employer portion amount of Other Payroll Taxes expenditure for 
the employee for which a portion of his or her salary or benefits, or both, 
must be reduced from the total allowable costs. 

Federal Funding Reductions 

This section of the exhibit is designed to identify the federal funding or other payroll 
and benefit expenditure reduction necessary for the specific job classifications 
identified. This section of the exhibit is intended to discretely identify the payroll 
and benefit expenditures for any individual employee/contractor that must have a 
portion of his or her salary or benefits, or both, reduced from allowable 
expenditures on the Cost Report. 

For each of the job classifications identified, the following information must be 
included: 

Allocated Funded Positions Entry: 

Enter the appropriate designation, either a Y or a N, for the employee for which a 
portion of his or her salary or benefits, or both, must be reduced from the total 
allowable costs. A “Y” in this field designates an employee for which a portion or all 
of his or her salary and benefit expenditures are funded by federal funds or grants. 
A “N” in this field designates an employee for which a portion or all of his or her 
salary and benefit expenditures are not funded by federal funds or grants but still 
need to be removed from allowable expenditures, as reported on the Cost Report. 

Federal Funding: 

If the answer to the field previously is “Y,” then enter the amount of Federal 
Funding related to the employee’s salary and benefits that must be reduced from 
the total allowable costs, as reported on the Cost Report. 
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Other Funds: 

Enter the amount of Other Amount to be Removed related to the employee’s 
salary and benefits that must be reduced from the total allowable costs, as reported 
on the Cost Report. 

Supplemental Schedule: 

A provider may enter information on a summary basis rather than entering each 
employee individually if a supplemental personnel schedule is provided. 
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Exhibit 7-Schedule C – Cost Allocation 
Methodologies 

This exhibit is designed to include detailed cost allocation methodologies employed 
by the provider. 

 Does your agency have a Cost Allocation Plan (CAP)? If so, please provide a 
copy of your agency’s proposed CAP. If not, enter in detail the allocation 
methodology that will be used for allocating costs on the cost report. 

 Please provide a list of personnel cost worksheets that support your CAP. 
Attach the Detailed Explanation Externally. 
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Exhibit 8-Schedule D – Reasonable Collections Effort 
Tracking FormMethodology for Ensuring Payments 
Based on Uncompensated Charity Costs 

REASONABLE COLLECTION EFFORT 

The Special Terms and Conditions (STCs) for the Texas Healthcare Transformation 
and Quality Improvement Program section 1115(a) Medicaid Demonstration require 
that the State’s methodology used to determine payments will ensure that 
payments are distributed based on uncompensated cost, unrelated to the source of 
the non-federal share. Eligible uncompensated costs must be for services provided 
to uninsured individuals who meet the provider’s charity-care policy or financial 
assistance policy. All or a portion of the services must be free of charge, and the 
provider’s charity-care policy must adhere to the charity-care principles of the 
Healthcare Financial Management Association. Exhibit 8 describes the methodology 
used by the State to fulfill this requirement.
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To be considered a reasonable collection effort, a provider's effort to collect fees for 
services rendered must involve the issuance of a bill on or shortly after discharge or 
death of the beneficiary to the party responsible for the patient's personal financial 
obligations. It also includes other actions such as subsequent billings, collection 
letters, telephone calls, or personal contacts with this party which constitute a 
genuine, rather than a token, collection effort. The provider's collection effort may 
include using or threatening to use court action to obtain payment. 

If a separate Texas Administrative Code (TAC) rule does not allow for providers to 
collect fees from clients, providers must provide this reasoning in place of this 
documentation. 

Collection Agencies 

A provider's collection effort may include the use of a collection agency in addition 
to or in lieu of subsequent billings, follow-up letters, telephone, and personal 
contacts. Where a collection agency is used, it is expected that the provider refers 
all uncollected patient charges of like amount to the agency without regard to the 
class of patient. The “like amount” requirement may include uncollected charges 
above a specified minimum amount. Where a collection agency is used, the 
agency's practices may include using or threatening to use court action to obtain 
payment. 

Documentation Required 

The provider's collection effort should be documented in the patient's file by copies 
of the bill(s), follow-up letters, reports of telephone and personal contact, etc. 

Collection Fees 

Where a provider utilizes the services of a third party, non-related collection 
agency, and the reasonable collection effort is applied, the fees the collection 
agency charges the provider are recognized as an allowable administrative cost of 
the provider. 

When a collection agency obtains payment of an account receivable, the full 
amount collected must be credited to the patient's account, and the collection fee 
charged to administrative costs. For example, if an agency collects $40 from the 
patient/responsible party, and its fee is 50 percent, the agency keeps $20 as its fee 
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for the collection services and remits $20 (the balance) to the provider. The 
provider records the full amount collected from the patient by the agency ($40) in 
the patient's account receivable and records the collection fee ($20) in 
administrative costs. The fee charged by the collection agency is merely a charge 
for providing the collection service; therefore, it is not treated as a bad debt. 

Presumption of Non-collectability 

If after reasonable and customary attempts to collect a bill, the debt remains 
unpaid more than 120 days from the date the first bill is mailed to the beneficiary, 
the debt may be deemed uncollectible. 

This exhibit is designed to provide an example of collections attempts for written-off 
charges. The form is not a required form. Governmental Entities may utilize other 
internal data or reports to capture and show bad debt costs applicable to the cost 
report. 

Column 1 – Procedure or Transaction ID (Identifier) 

Enter the Process or Transaction identifier for service provided to patient. 

Column 2 – Procedure Codes 

Enter the applicable procedure codes for the services provided to the patient. 

Column 3 – Procedure Descriptions 

Enter the descriptions for the procedure codes used when services were provided to 
the patient. 

Column 4 – Date of Service 

Enter the date the service was provided. 

Column 5 – Insurance Carrier Name 

Enter the name of the patient’s insurance carrier. If no insurance, enter NA. 

Column 6 – Medicaid Recipient Number 

Enter the Medicaid/Medicaid Managed Care Recipient Number if the patient is 
covered by Medicaid or if the patient has coverage through a managed care 
organization. Leave this field blank or enter "NA" if the patient is insured by any 
other means. 
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Column 7 – Units 

Enter the unit of service allowable for services provided to a client. 

Column 8 – Charge Amounts 

Total billed charges for services provided to the patient. 

Column 9 – Paid Amount(s) 

Amounts paid by patient/responsible party for services provided. 

Column 10 – If Uninsured, Dates Billed/Notices Sent, Call made 

Dates of attempted bill collections or notice sent to the patient/responsible party for 
services provided. 

Column 11 – If Uninsured/Uncollectible, Write Off Date 

Enter the date receivable was written off. 

Column 12 – Total Uncompensated Costs 

Enter the amount of uncompensated costs for the reporting periods of service. 
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Appendix A. Exhibit 2 

Exhibit 2: Examples of Supplies, Materials, and Equipment

 Audiometer (calibrated annually), 
tympanometer 

 Bandages, including adhesive (e.g., 
Band-Aids) and elastic, of various 

 Battery testers, hearing aid 
stethoscopes, and earmold 
cleaning materials 

 Blood Glucose Meter 
 BMI Calculator 
 Clinical audiometer with sound field 

capabilities 
 Cold packs 
 Cotton balls 
 Cotton-tip applicators (swabs) 
 Dental floss 
 Diapers and other incontinence 

supplies 
 Disinfectant 
 Disposable gloves (latex-free) 
 Disposable gowns 
 Disposable Suction Unit 
 Ear mold impression materials 
 Electroacoustic hearing aid 

analyzer 
 Electronic Suction Unit 
 Evaluation tools (e.g., 

goniometers, dynamometers, 
cameras) 

 Eye pads 
 FM amplification systems or other 

assistive listening devices 
 Gauze 
 Immunization supplies and 

materials 

 Loaner or demonstration hearing 
aids 

 Medicine cabinet (with lock) 
 Nebulizers 
 Otoscope 
 Otoscope/ophthalmoscope with 

battery 
 Peak Flow Meters 
 Physician’s scale that has a height 

rod and is balanced 
 Portable acoustic immittance meter 
 Portable audiometer 
 Reflex hammer 
 Sanitary pads, individually wrapped 

(may be used for compression) 
 Scales 
 Scoliometer 
 Slings 
 Sound-level meter 
 Sound-treated test booth 
 Sphygmomanometer (calibrated 

annually) and appropriate cuff 
sizes 

 Splints (assorted) 
 Stethoscope 
 Surgi-pads 
 Syringes (Medication 

administration or bolus feeding) 
 Test materials for central auditory 

processing assessment 
 Tissues 
 Tongue depressors 
 Triangular bandage 
 Vision testing machine, such as 

Titmus
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Exhibit K 
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Barbara Eyman

From: Fan, Kristin A. (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>
Sent: Wednesday, April 10, 2019 5:24 PM
To: Barbara Eyman
Subject: RE: Provider tax question

This is accurate.  I would just add that CMS reserves the right to ask these types of questions that may help inform 
further policy. 

From: Barbara Eyman [mailto:beyman@eymanlaw.com]  
Sent: Wednesday, April 10, 2019 3:39 PM 
To: Fan, Kristin A. (CMS/CMCS) <Kristin.Fan@cms.hhs.gov> 
Subject: FW: Provider tax question 

Hi Kristin:  Resending this per your request.  Thanks again for your help.  

Barbara 

From: Barbara Eyman  
Sent: Tuesday, March 26, 2019 3:45 PM 
To: 'Kristin Fan (Kristin.Fan@cms.hhs.gov)' <Kristin.Fan@cms.hhs.gov> 
Subject: Provider tax question 

Hi Kristin:  

This email contains my understanding of our phone conversation just now.  Can you confirm that I accurately captured 
our discussion?  Thank you as always.  

I noted that CMS is increasingly asking states about agreements among providers (not just between states/local 
governments and providers) in connection with your review of various nonfederal share funding arrangements. I also 
noted that in several states or local jurisdictions where there is a provider tax, providers have entered into agreements 
through which they have voluntarily agreed to buffer some of the financial disruption that might occur because of a 
provider tax. These agreements typically do not involve the state/local government and have not been shared with the 
state/local government. So I asked whether these are the types of agreements CMS is looking for when asking the 
question about agreements among providers, or whether you are more interested in other types of provider 
agreements. I also asked about CMS’ view of these agreements.  

You indicated that those questions are intended to obtain information that CMS believes might be indicative of provider 
donations, such as “burden alleviation” agreements or exchanges of ownership. They are not intended to address the 
kind of provider tax mitigation arrangements I asked about. You also indicated that CMS is aware that there may be 
arrangements out there among providers that you do not particularly like, but that you do not have statutory authority 
to address, which would include these types of mitigation agreements.  Therefore, you do not expect states to seek 
information about these agreements or providers to disclose these agreements to the state/local government in 
connection with CMS’ questions.  

Did I summarize this accurately?  

Thanks Kristin,  
Barbara 
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Barbara Eyman 
Eyman Associates, P.C. 
1120 G Street NW 
Suite 770 
Washington, DC 20005 
(202) 567-6203 phone 
(202) 290-3941 fax
beyman@eymanlaw.com
https://protect2.fireeye.com/url?k=017f008e-5d2b19f2-017f31b1-0cc47adc5fa2-53c110538f4c04a5&u=http://www.eymanlaw.com/

This email and any attachments may contain information that is privileged and confidential.  If you are not the intended recipient, please delete it 
without disclosing its contents or further distributing it, and notify the sender as soon as possible. 
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From: Fan, Kristin A. (CMS/CMCS)
To: Barbara Eyman
Subject: RE: My voice mail
Date: Friday, April 19, 2019 11:57:00 AM

Sorry – I didn’t get a chance to return the call.
 

 
On another note – I want to clarify some points regarding your previous email looking for
clarification regarding agreements and tax programs.  Yes – CMS has become increasingly concerned
about donation arrangements, but that does not mean that we do not evaluate health care related
taxes and look at underlying information.
 

From: Barbara Eyman [mailto:beyman@eymanlaw.com] 
Sent: Thursday, April 18, 2019 11:18 PM
To: Fan, Kristin A. (CMS/CMCS) <Kristin.Fan@cms.hhs.gov>
Subject: My voice mail
 
Hi Kristin:
I left you a voice mail yesterday, but thought I’d follow up via email to let you know why I was calling,
in case it’s easier to respond by email. I am working with providers in the city of Orlando Florida, and
they are working with the City of Orlando on a local provider assessment. The assessment would
require a waiver of the broad based requirement, and the state (the FL Agency for Health Care
Administration) just submitted a waiver request earlier this week. The hospitals are concerned,
however, because the assessment is intended to fund Low Income Pool payments and those
payments must be made by the end of the SFY, which is June 30.  The City Council is waiting for
confirmation that the waiver has been granted before it can act on the assessment resolution, but
the timing is really tight. The Council meets twice per month, and the resolution must go through
two readings at separate meetings. And they need to have materials assembled two weeks ahead of
time. So given all of that, they are thinking that they really need to be ready to go with their
resolution by May 21 (ideally May 7, but they can make May 21 work). I know that’s a pretty quick
turnaround for you, but I was wondering whether it is at all realistic that you would be able to
complete your review in that time frame? They pass the P1/P2 test with a comfortable margin (the
excluded hospital is a children’s hospital with high Medicaid volume).
 
Feel free to call me if this is easier to discuss by phone. And FYI for the record, these clients are not
the clients for whom I was reaching out to you recently with my other question regarding provider
tax related agreements). 
 
I will be on my cell tomorrow (301-9961-1626) or will be in the office next week (202-567-6203). 
Thanks as always.
 
Barbara Eyman
Eyman Associates, P.C.

Case 6:21-cv-00191-JCB   Document 75-1   Filed 11/02/21   Page 202 of 203 PageID #:  13196

mailto:Kristin.Fan@cms.hhs.gov
mailto:beyman@eymanlaw.com


1120 G Street NW
Suite 770
Washington, DC 20005
 
(202) 567-6203 phone
(202) 290-3941 fax
beyman@eymanlaw.com
https://protect2.fireeye.com/url?k=cc9b5475-90ce5da5-cc9b654a-0cc47a6a52de-
46a5ac1abaec6a90&u=http://www.eymanlaw.com/
 
 

 

Case 6:21-cv-00191-JCB   Document 75-1   Filed 11/02/21   Page 203 of 203 PageID #:  13197

mailto:beyman@eymanlaw.com
https://protect2.fireeye.com/url?k=d95c163b-85091feb-d95c2704-0cc47a6a52de-b541472f7cc19f58&u=http://www.eymanlaw.com/
https://protect2.fireeye.com/url?k=d95c163b-85091feb-d95c2704-0cc47a6a52de-b541472f7cc19f58&u=http://www.eymanlaw.com/


1 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 
 
STATE OF TEXAS, TEXAS HEALTH 
AND HUMAN SERVICES 
COMMISSION, 
 
 Plaintiffs, 
 
v. 
 
CHIQUITA BROOKS-LASURE, in her 
official capacity as Administrator of the 
Centers for Medicare & Medicaid 
Services; THE CENTERS FOR 
MEDICARE & MEDICAID SERVICES; 
XAVIER BECERRA, in his official 
capacity as Secretary of the Department of 
Health and Human Services; the UNITED 
STATES DEPARTMENT OF HEALTH 
AND HUMAN SERVICES; and the 
UNITED STATES OF AMERICA, 
 
 Defendants. 
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§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
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§ 
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Case No. 6:21-cv-00191 

 
DECLARATION OF JEFFREY M. WHITE 

 
Pursuant to 28 U.S.C. § 1746, I, Jeffrey M. White, hereby declare as follows: 

1. I am Special Counsel in the Special Litigation Unit at the Texas Office of the 

Attorney General, am admitted to practice law in this Court, and am counsel to the Plaintiffs in the 

above-captioned matter. I am over 18 and competent to make this declaration. The facts set forth 

in this declaration are based on my personal knowledge based upon a reasonable investigation, and 

I would testify to these facts in open court if called upon to do so.  
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2. Attached hereto as Exhibit A is a true and correct copy of a letter from Texas 

State Representative Ryan Guillen dated September 23, 2021. 

3. Attached hereto as Exhibit B is a true and correct copy of a letter from Texas 

State Representative James White dated September 30, 2021. 

I declare under the penalty of perjury that the foregoing is true and correct. 
 

Executed on November 1, 2021 
 
 
/s/ Jeffrey M. White                
JEFFREY M. WHITE 
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P.O. BOX 2910 · AUSTIN, TX 78768-2910 · 512-463-0416 ·512-463-1012 FAX 
RYAN.GUILLEN@HOUSE.TEXAS.GOV 

 
 
 
 
 

September 23, 2021 
The Honorable Ken Paxton 
Office of the Attorney General 
PO Box 12548 
Austin, TX 78711-2548 
 
Dear General Paxton,  
 
I write to efforts to avoid dramatic reductions in Medicaid payments to safety net providers that serve 
the Texas Medicaid population.   
 
Medicaid is an essential life line for many Texas providers. This is particularly true in areas of the state 
with large numbers of low-income citizens. Much of the care provided to Medicaid beneficiaries and 
uninsured patients is funded by Medicaid supplemental payments authorized by the state’s 1115 
waiver and directed payment program approvals. The ongoing standoff between the federal Centers for 
Medicare & Medicaid Services (CMS) and our Texas Health and Human Services Commission 
(HHSC) regarding the waiver and directed payment programs has resulted in substantial uncertainty 
and consternation for those critical providers at the same time COVID-19 cases are again surging.     
 
I greatly appreciate the work you have been doing to preserve these critical funding streams for 
providers in my district. It appears that progress is being made in negotiations, with recent HHSC 
proposals that would allow for a swift resumption of funding while negotiations on larger issues 
continue.   
 
I am supportive of your continued efforts to ensure that Texas Medicaid beneficiaries continue to 
receive the care they need, and I urge you to keep the immediate needs of providers in mind. Please 
know that I also support an appropriate resolution of the disputed issues in a manner that will preserve 
the long-term financial stability of the Texas Medicaid program. However, immediate relief is also 
critical, and I support solutions that allow payments to Medicaid providers to resume sooner rather 
than later while other disputed issues are appropriately resolved.   
 
Again, I thank you for your efforts to maintain payments to Medicaid providers that serve low-income 
Texans and I urge you to continue those efforts and keep the immediate needs of those providers in 
mind. 
 
Sincerely, 
 
 
 
 
Ryan Guillen 
Texas State Representative 
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September 30, 2021 

Attorney General Ken Paxton 
Office of the Attorney General 
300 W. 15th Street 
Austin, TX 78701 

General Paxton: 

I write to support your efforts to avoid dramatic reductions in supplemental payments authorized by the 
state’s 1115 Medicaid waiver and directed payment programs, and funded by our Local Provider 
Participation Funds (LPPFs).  This safety net funding not only ensures critical healthcare access for my 
constituents, but also protects some of the largest employers in my district and prevents these costs from 
being passed along to taxpayers. 

Supplemental payments under the Medicaid waiver are an essential life line for many Texas providers.  
This is particularly true in rural areas of the state and those with large numbers of low-income citizens. 
Similarly, these rural and low-income areas depend heavily on the LPPFs to help manage the burden of 
funding these essential healthcare supports without increasing costs for already financially stressed 
constituents.  The ongoing standoff between the federal Centers for Medicare & Medicaid Services 
(CMS) and our Texas Health and Human Services Commission (HHSC) regarding the 1115 waiver, 
directed payment programs, and LPPF funding has resulted in substantial uncertainty and consternation 
for those critical providers at the same time COVID-19 cases are surging.     

I greatly appreciate the work you have been doing to preserve these critical funding streams for providers 
in my district. It appears that progress is being made in negotiations, with recent HHSC proposals that 
would allow for a swift resumption of funding while negotiations on larger issues continue.  This will 
help make sure Texas Medicaid beneficiaries continue to receive the care they need, and that the 
providers/employers in my district are able to maintain their current level of service without taxpayers 
assuming the added burden.   

Again, I appreciate your efforts to maintain this critical healthcare safety net, particularly at a time when 
our hospitals and healthcare providers are strained by COVID-19 costs and our taxpayers are at risk of 
paying the price. 

For Texas, 

 

James White  
State Representative 
House District 19 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 

THE STATE OF TEXAS; TEXAS HEALTH 

AND HUMAN SERVICES COMMISSION, 
 
 Plaintiffs, 
 
v. 
 
CHIQUITA BROOKS-LASURE, in her 
official capacity as Administrator of the 
Centers for Medicare & Medicaid 
Services, et al., 
 
 Defendants. 

§ 
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§ 
§ 
§ 
§ 
§ 
§ 
§ 

Case No. 6:21-cv-00191-JCB 

 
[PROPOSED] ORDER GRANTING PLAINTIFFS’ MOTION TO ENFORCE 

PRELIMINARY INJUNCTION 
 

 Before the Court is Plaintiffs’ Motion to Enforce the Preliminary Injunction. After due 

consideration of the motion, the evidence presented, the applicable law, and all other relevant 

materials, the Court finds that the motion should be, and is hereby, GRANTED. 
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