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1 

INTRODUCTION 

With the stroke of a pen, the President placed employers of nearly a fourth of 

this nation’s workforce in an impossible situation: force their workers to fully 

vaccinate in a few short weeks or fire them en masse.  Kentucky v. Biden, __ 

F.Supp.3d __, 2021 WL 5587446, at *1 (E.D. Ky. Nov. 30, 2021).  Contrary to 

Defendants’ claims in their remarkable stay motion, federal contractors and 

subcontractors are not the President’s employees, and the President’s authority under 

the Procurement Act is not the same as a private CEO’s authority over the 

vaccination status of a company’s workers.  Mot. for Stay at 10–11.  Defendants’ 

unprecedented assertion of power is far outside the bounds of the Procurement Act, 

40 U.S.C. § 121(a), and less legally defensible than the CDC’s eviction moratorium 

that the U.S. Supreme Court blocked in Alabama Association of Realtors v. 

Department of Health & Human Services, 141 S. Ct. 2485, 2489 (2021).  This Court 

should deny the stay motion because Defendants are exceedingly unlikely to prevail 

on appeal on the merits and the Mandate imposes grave, irreparable harm on 

Plaintiffs. 

This Court should deny the stay motion for two reasons that Defendants’ 

motion does not mention.  First, Defendants flagrantly violated Federal Rule of 

Appellate Procedure 8(a) by asking this Court for a stay before the district court 

ruled on their request for a stay below, and Defendants have not even attempted to 
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explain why.  Second, Defendants did not engage with the equities of granting the 

stay now, given nationwide reliance on the district court’s injunction, including by 

Plaintiffs.  To comply with the Contractor Mandate, covered employees seeking the 

Moderna or Pfizer vaccines would have needed to get their first shot by December 

7 or December 14, respectively.  Additionally, contractors, including Plaintiffs, 

would have to restart complex bureaucratic infrastructures for implementing and 

tracking compliance with the Contractor Mandate, which was already an insuperable 

task.  Relying on the district court’s December 7, 2021 preliminary injunction, 

covered employees have not gotten their first shots by the December deadlines, and 

Plaintiffs have halted their compliance efforts.  An order from this Court reviving 

the Mandate now would thus throw employers and employees of both Plaintiffs and 

contractors all over the country into chaos.  Meanwhile, Defendants have identified 

no resulting harm to federal contracts if the Mandate is stayed while this appeal is 

pending. 

This Court should deny Defendants’ stay motion. 

BACKGROUND 

The Contractor Mandate 

On July 23, 2021, the White House stated it is “not the role of the federal 

government” to mandate vaccinations.  Office of Public Engagement, Transcript, 

Press Briefing by Press Secretary Jen Psaki (July 23, 2021), https://bit.ly/303pHZt 
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(last visited Dec. 12, 2021).  Less than two months later, on September 9, President 

Biden announced that his patience was “wearing thin” with unvaccinated 

Americans.  Office of Public Engagement, Transcript, Remarks by President Biden 

on Fighting the COVID-19 Pandemic (Sept. 9, 2021), https://bit.ly/3wgXRVr.  That 

same day, he signed Executive Order 14042, which relied on the Federal Property 

and Administrative Services Act (the “Procurement Act”), 40 U.S.C. § 101 et seq., 

to direct federal agencies to require mass vaccination for federal contractor and 

subcontractor employees.  Executive Order on Ensuring Adequate COVID Safety 

Protocols for Federal Contractors (“EO 14042”); Doc. 55-11 at 4–9.  Two weeks 

later, agencies began implementing EO 14042. 

On September 24, the Safer Federal Workforce Task Force (the “Task Force”) 

bypassed notice-and-comment procedures and issued its first guidance under EO 

14042.  Doc. 55-11 at 10–24.  Among other things, the Task Force guidance—which 

EO 14042 makes mandatory for all federal agencies—requires that federal 

contractors and subcontractors ensure their employees are vaccinated and that “all 

individuals, including covered contractor employees and visitors, comply with 

published CDC guidance for masking and physical distancing at a covered 

contractor workplace.”  Id. at 6, 15.  A “covered contractor employee” is “any full-

time or part-time employee of a covered contractor” who works “at a covered 

contractor workplace.”  Id. at 13.  A “covered contractor workplace” includes all 
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contractor work locations unless a federal contractor “can affirmatively determine 

that none of its employees on another floor or in separate areas of the building will 

come into contact with” an employee working on federal contracts.  Id. at 20–21.  

Defendants revised the guidance on November 10 and imposed a January 18, 2022 

deadline for full vaccination, id. at 25–34, requiring employees to begin vaccination 

regimes as early as December 7 if they chose to receive the Moderna vaccine, id. at 

33. 

As the President directed in EO 14042, the OMB Director published a 

determination in the Federal Register on September 28, stating without evidence that 

“compliance by Federal contractors and subcontractors” with the Task Force 

guidance “will improve economy and efficiency by reducing absenteeism and 

decreasing labor costs for contractors and subcontractors working on or in 

connection with a Federal Government contract.”  Doc. 55-11 at 37.  OMB revised 

its determination on November 16, rubberstamping the new January 18, 2022 

compliance deadline.  86 Fed. Reg. 63,418; Doc. 55-11 at 39–46. 

On September 30, the Federal Acquisition Regulatory Council issued Class 

Deviation Clause 52.223-99 (“FAR Deviation Clause”), which requires contractors 

to comply “with all guidance, including guidance conveyed through Frequently 

Asked Questions, as amended during the performance of this contract, for contractor 
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or subcontractor workplace locations published [on the Task Force website].”  Doc. 

55-11 at 47–49.   

EO 14042’s Impact on Plaintiffs 

Under the Contractor Mandate, millions of federal contractor employees must 

be vaccinated or summarily fired within weeks, regardless of whether they work on 

federal contracts.  Doc. 55-11 at 10–34.  If there is a remote chance that an employee 

who does not work on federal contracts may interact with an employee working on 

a federal contract, that employee must also be vaccinated.  Id.  There are no 

exceptions for employees who work alone, outdoors, or remotely; there is no 

allowance for minimal contact with other employees; there is no testing alternative 

or alternative for proof of antigens from a prior infection.  Id. 

Plaintiffs have thousands of federal contracts and subcontracts, and the 

Mandate applies to tens of thousands of Plaintiffs’ employees.  For example, the 

Board of Regents for the University System of Georgia’s (“Board of Regents”) 

impacted research institutions—Augusta University, Georgia Institute of 

Technology, and the University of Georgia—collectively maintain over 2,000 

federal contracts.  Docs. 55-12 at ¶ 18; 55-1 at ¶ 8; 55-2 at ¶ 7; 55-3 at ¶ 6.  These 

institutions generated approximately $736,968,899.00 in revenue from federal 

contracts for fiscal year 2021.  Doc. 55-12 at ¶ 19.  Failure or inability to comply 

with the Mandate jeopardizes millions of current contracting dollars and is an 
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unrealistic option.  Docs. 55-1–55-10, 55-12–55-14, 76-4.  Plaintiffs constantly bid 

on new contracts that require compliance with the Mandate as a prerequisite for 

consideration.  Doc. 94 at 15–16; see also Tr. at 89:20–90:04, 55:15–57:12.  For 

example, Georgia Tech recently submitted a bid to NASA, which forced Georgia 

Tech to undertake extraordinary compliance measures before considering its bid, 

doc. 76-1 at 4–9; Tr. at 23:15–24:13.  Many other bid opportunities and contract 

renewals will arise during the time it will take to litigate this case to final judgment.  

Tr. at 89:20–90:04, 55:15–57:02.  For nearly all existing contracts, federal agencies 

have forced contractors to accept the FAR Deviation Clause as a modification or 

will impose the clause upon contract renewal.  Docs. 55-1–55-3.   

While attempting Mandate compliance, Plaintiffs incurred great costs and 

expended significant human resources.  Before the district court’s injunction, the 

Board of Regents universities began: (1) tracking employee vaccination statuses; (2) 

creating a process to review accommodation requests; (3) identifying impacted 

employees and locations; (4) spending money to ensure compliance; and (5) tracking 

the above data from their subcontractors to ensure that they also comply with the 

Mandate.  Doc. 55-1 at ¶ 13; 55-2 at ¶ 11; 55-13 at ¶ 5.  And even if Plaintiffs achieve 

total compliance by January 18, they will lose personnel, institutional employee 

knowledge, and specialized workers; suffer damage to reputation and goodwill; and 

be unable to fulfill their respective missions.  Doc. 55-1 at ¶ 18; 55-2 at ¶ 15; 55-3 
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at ¶ 10; 55-4 at ¶ 10; 55-13 at ¶ 10; doc. 94 at 24–25; Tr. at 32:12–35:10, 71:21–

73:07, 94:14–96:15.  These harms are especially problematic because employers will 

be unable to replace lost workers easily, if at all, given the current labor market.  Id. 

The District Court’s Preliminary Injunction Order 

Plaintiffs include the states of Georgia, Alabama, Idaho, Kansas, South 

Carolina, Utah and West Virginia, the governors of several of those states, and 

various state agencies, including the Board of Regents of the University System of 

Georgia.  Doc. 54.  Plaintiffs filed this suit seeking declaratory and injunctive relief 

against enforcement of EO 14042.  Id.  Shortly after Plaintiffs filed suit, Associated 

Builders and Contractors, Inc. (“ABC”), a nationwide construction trade association, 

moved to intervene, seeking injunctive relief for its 21,000+ members.  Doc. 48-1.  

Both Plaintiffs and ABC moved for a preliminary injunction.  Docs. 50, 55. 

On December 3, the district court held a hearing on the parties’ motions, Doc. 

91, and subsequently preliminarily enjoined the Mandate, doc. 94.  The court held 

that Plaintiffs would likely succeed on the merits because the Mandate exceeds the 

President’s Procurement Act authority.  Id. at 21–23.  It explained that “EO 14042 

goes far beyond addressing administrative and management issues in order to 

promote efficiency and economy in procurement and contracting, and instead, in 

application, works as a regulation of public health, which is not clearly authorized 

under the Procurement Act.”  Id. at 20.  It also found that, as a health policy initiative, 
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the Contractor Mandate “does not have a sufficient nexus to the purposes of the 

Procurement Act.”  Id. at 21.  Relying on Plaintiffs’ exhibits, witness testimony, and 

ABC representatives’ declarations, the court found that ABC and Plaintiffs would 

suffer irreparable harm absent an injunction.  Id. at 24–25.  And, because ABC has 

federal contractor and subcontractor members “all over the country,” the court 

explained that the preliminary injunction must be nationwide to afford relief.  Id. at 

26–27.  “Limiting relief to only those before the Court would prove unwieldy and 

would only cause more confusion.”  Id. at 27.  

The Parties’ Conduct After the District Court’s Order 

In response to preliminary injunctions issued in this case and in Kentucky v. 

Biden, the Task Force issued updated guidance that “[t]he Government will take no 

action to enforce the clause implementing requirements of Executive Order 14042” 

on existing federal contracts.  Safer Federal Workforce Task Force, What’s New? 

(last visited Dec. 10, 2021), https://www.saferfederalworkforce.gov/new/.  Relying 

on this new guidance and the district court’s injunction, Plaintiffs suspended 

compliance efforts.  Ex. 1 at ¶ 6; Ex. 2 at ¶ 4; Ex. 3 at ¶ 5.  Meanwhile, Defendants 

moved the district court for a stay of its ruling pending appeal.  But before Plaintiffs 

could substantively respond, Defendants moved for a stay in this Court.  
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ARGUMENT 

Defendants are not entitled to a stay because they will not succeed on the 

merits, will suffer no injury absent a stay, a stay will cause grave harm to Plaintiffs, 

and the equities do not favor a stay.  See New Ga. Project v. Raffensperger, 976 F.3d 

1278, 1280 (11th Cir. 2020). 

I. This Court Should Deny the Motion Because Defendants Violated Federal 
Rule of Appellate Procedure 8(a) without Justification. 

As a threshold matter, Defendants plainly violated the federal rules in asking 

this Court for a stay.  A party that moves to stay a district court order in the court of 

appeals must “state that, a motion having been made [to the district court], the district 

court denied the motion or failed to afford the relief requested and state any reasons 

given by the district court for its action.”  Fed. R. App. P. 8(a)(2)(A)(ii).  Failure to 

comply with Rule 8(a)(1) “constitutes an omission [the Court] cannot properly 

ignore.”  SEC v. Dunlap, 253 F.3d 768, 774 (4th Cir. 2001). 

The district court entered its preliminary injunction order on December 7.  

Doc. 94.  On December 9, Defendants moved for an “emergency stay pending 

appeal” and an “immediate administrative stay” in the district court.  Doc. 97.  The 

next day, Plaintiffs filed a notice in response, alerting the district court that Plaintiffs 

intend to oppose Defendants’ motion in accordance with the normal 14-day briefing 

schedule provided by Local Rule 7.5.  Doc. 98.  Instead of following the district 

court’s normal briefing cycle or requesting expedited briefing, on that same day 
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Defendants petitioned this Court to stay the district court’s preliminary injunction.  

Defendants have wholly failed to explain why they could not wait for the district 

court to rule on their stay motion before petitioning this Court.  This Rule 8 violation 

alone is sufficient to deny Defendants’ stay motion. 

II.  This Court Should Deny a Stay Because Defendants Have No Likelihood 
of Success in this Appeal. 

A. As the District Court Correctly Held, the Contractor Mandate 
Exceeds the President’s Authority Under the Procurement Act. 

The Procurement Act’s text gives the President limited authority to issue 

“policies and directives” necessary to “provide the Federal Government with an 

economical and efficient system for … contracting.” 40 U.S.C. §§ 101, 121(a).

1.  The Contractor Mandate exceeds the Procurement Act’s scope because it 

asserts breathtaking authority without clear congressional authorization.  The 

Mandate is a decision of “vast economic and political significance” that also 

“significantly alter[s] the balance between federal and state power.”  Ala. Ass’n of 

Realtors, 141 S. Ct. at 2489; Doc. 55 at 13–15.  Executive actions of this type require 

unambiguous Congressional authorization under the Major Questions Doctrine and 

the Federalism Clear Statement Rule.  See BST Holdings v. OSHA, 17 F.4th 604, 618 

(majority op.), 619 (Duncan, J., concurring) (5th Cir. 2021); Ala. Ass’n of Realtors, 

141 S. Ct. at 2489 (Executive Branch must have “exceedingly clear language” before 

invoking powers that “significantly alter the balance between federal and state 
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power”).  Thus, the President could only issue the Mandate if he identified 

“exceedingly clear language” authorizing such broad action.  See Ala. Ass’n of 

Realtors, 141 S.Ct. at 2489; BST Holdings, 17 F.4th at 618.  No text in the Act even 

approaches a clear authorization to impose a vaccine mandate on 25% of the 

American workforce, making the Mandate unlawful. 

Defendants argue that the major questions doctrine is not at issue because the 

President supposedly acted under his “proprietary authority to adjust contractual 

requirements for those who decide to work with the federal government” when he 

issued the Mandate.  Mot. for Stay. at 10, 14–15.  In making that argument, 

Defendants compare the President’s actions to those of private employers like 

“AT&T, Bank of America, [and] Google,” that have adopted employee vaccination 

policies.  Id. at 23.  But Defendants’ attempted distinction between regulatory and 

proprietary decisions is entirely unsupported.  As the district court properly 

recognized, the Mandate does far more than mere “administration and management 

of procurement and contracting;” it “operates as a regulation of public health.”  Doc. 

94 at 19.  Alarmingly, Defendants fail to recognize that federal contractors and 

subcontractors are not the President’s employees.  As the head of the executive 

branch, the President wields only limited, delegated power from Congress to issue 

directives to make contracting more economical and efficient.  Id. at 17–18. 
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2.  Even if the Mandate did not need a clear statement, it still exceeds the 

President’s authority under the “reasonably close nexus” test, Liberty Mut. Ins. Co. 

v. Friedman, 639 F.2d 164, 170 (4th Cir. 1981), because it is a public health measure, 

not a requirement for efficiency or economy.  The Procurement Act’s text requires 

that any policy or procedure be related to “economy and efficiency” in federal 

contracting.  Id.; 40 U.S.C.§§ 101, 121(a).  As the district court correctly found, the 

Mandate does not have a reasonably close nexus to the Procurement Act because 

instead of “addressing administrative and management issues in order to promote 

efficiency and economy in procurement and contracting,” the Mandate “in 

application, works as a regulation of public health.”  Doc. 94 at 20.  The Mandate 

hinges on the thesis that a vaccine mandate will lead to a healthier workforce, which 

will—as a downstream consequence—increase efficiency and economy in federal 

contracting.  86 Fed. Reg. at 63,418, 63, 422–23; doc. 55-11 at 39–48.  By the same 

logic, a workforce that exercised more, smoked less, and ate healthy would also be 

healthier, and thus more efficient and economical.  That tenuous connection far 

exceeds the Procurement Act’s statutory text under the “reasonably close nexus” 

test, Liberty, 639 F.2d at 170. 

The Mandate also fails the reasonably close nexus test because it is 

staggeringly overbroad for achieving any economy or efficiency-related goal that 

Defendants may have.  Under the Mandate’s terms, contractors must “affirmatively 
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determine” that their covered contract employees have “no interactions” with “non-

covered contractor employees” in “common areas such as lobbies, security clearance 

areas, elevators, stairwells, meeting rooms, kitchens, dining areas, and parking 

garages.”  Safer Federal Workforce Task Force, FAQs: Federal Contractors (last 

visited Dec. 15, 2021), https://www.saferfederalworkforce.gov/faq/contractors/.  If 

that determination cannot be made, each otherwise non-covered contractor employee 

falls under the Mandate’s sweeping scope.  This level of over-inclusivity shows that 

the Mandate does not have a “reasonably close nexus” to creating an “economical 

and efficient system for … contracting.”  40 U.S.C. § 101.   

Defendants argue that the Contractor Mandate is sufficiently related to the 

Procurement Act’s purposes because the President has broad authority under the Act.  

Mot. for Stay at 8–10.  But “deference [under the Procurement Act] was expressly 

not intended to operate as ‘a blank check for the President to fill in at his will.’”  Doc. 

94 at 22 (citing Am. Fed’n of Labor & Cong. of Indus. Orgs. v. Kahn, 618 F.2d 784, 

793 (D.C. Cir. 1979)).  Contrary to the Defendants’ incorrect assertion that the 

district court “did not question that the vaccine mandate would enhance ‘an 

economical and efficient system’ of procurement,” the district court explicitly held 

that the Mandate “does not have a sufficient nexus.”  Doc. 94 at 21.  The district 

court properly recognized that Defendants “have not cited to a case upholding the 

use of the Procurement Act ‘to promulgate such a wide and sweeping public health 
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regulation as mandatory vaccination for all federal contractors and subcontractors,’” 

and that the Contractor Mandate differed from other Procurement Act cases because 

no other case “involved measures aimed at public health [or] involved the level of 

burdens implicated by EO 14042 ….”  Id. (quoting Kentucky v. Biden, 2021 WL 

5587446 at *9).  And the Contractor Mandate is far more intrusive than other 

presidential orders enacted under the Act because of the President’s extensive 

commandeering of the personnel and resources necessary for compliance.  Cf., e.g., 

City of Albuquerque v. U.S. Dep’t of Interior, 379 F.3d 901, 904-05 (10th Cir. 2004) 

(dealing with the location of a federal building in a city’s central business area); 

AFGE v. Carmen, 669 F.2d 815, 819-21 (D.C. Cir. 1981) (requiring parking fees for 

federal employees at federal buildings); UAW-Lab. Emp.& Training Corp. v. Chao, 

325 F.3d 360, 366 (D.C. Cir. 2003) (requiring notices that employees cannot be 

forced to join a union). 

In a last-ditch effort to save the Contractor Mandate, Defendants erroneously 

rely on Florida v. HHS, No. 21-14098-JJ, 2021 WL 5768796 (11th Cir. Dec. 6, 

2021).  That divided motions panel denied an injunction pending appeal for Florida’s 

challenge to an HHS vaccination requirement.  Id. at *1, *17; cf. 11th Cir. R. 27-

1(g), but see Louisiana v. Becerra, No. 21-30734, 2021 WL 5913302 (5th Cir. Dec. 

15, 2021) (denying motion to stay district court’s injunction of same HHS 

vaccination requirement).  In that case, Congress authorized the HHS Secretary to 
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“set standards to protect the health and safety of patients,” and the motions panel 

held that the vaccination requirement “directly relate[d]” to that statutory 

authorization.  Florida, 2011 WL 5768796, at *12–13.  But here, no such 

relationship between the authorizing statute and the executive action exists.  Doc. 94 

at 20–21 & n.9.  The Procurement Act does not refer to “health and safety,” yet the 

Contractor Mandate requires vaccination of millions of federal contractor and 

subcontractor employees under procurement authority that has never been exercised 

in that manner.  Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014) (“When an 

agency claims to discover in a long-extant statute an unheralded power to regulate a 

significant portion of the American economy, we typically greet its announcement 

with a measure of skepticism.” (citation omitted)). 

B. The Contractor Mandate Is Also Unlawful For Failure To 
Comply With Notice-and-Comment Rulemaking. 

The Contractor Mandate—which consists of EO 14042, the Task Force 

Guidance, the Revised OMB Determination, and the FAR Deviation Clause—

cannot stand if any part is procedurally defective.  Yet both the Task Force Guidance 

and the FAR Deviation Clause are unlawful because Defendants did not conduct the 

required notice-and-comment procedures.  The Procurement Policy Act imposes 

notice-and-comment procedures on both the Task Force Guidance and the FAR 

Deviation Clause because each is “a procurement policy regulation, procedure, or 

form,” that relates to “expenditure of appropriated funds” and imposes significant 
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costs and administrative impacts on federal contractors.  41 U.S.C. § 1707(a); Doc. 

55 at 18–20.  And because the FAR Deviation Clause is a “significant revision” as 

defined by the FAR, it is subject to additional notice-and-comment rulemaking under 

the FAR.  48 C.F.R. §§ 1.501-1; 1.501-2(b), (c).  Despite the statutory and regulatory 

requirements, Defendants made no efforts to subject either the Task Force Guidance 

or the FAR Deviation Clause to notice and comment.  Doc. 55 at 20–22. 

Courts “narrowly construe[] and only reluctantly countenance[]” a departure 

from the ordinary notice-and-comment requirements, which is permissible only in 

“emergency situations.”  Jifry v. FAA, 370 F.3d 1174, 1179 (D.C. Cir. 2004).  

Defendants’ only excuse for their failure to comply is a general assertion that 

COVID-19 “is a once in a generation pandemic” that threatens the “health and safety 

of all Americans.”  86 Fed. Reg. at 63,423; Doc. 55-11 at 39–46.   

These general assertions cannot establish an emergency.  To start, the only 

justifiable interest here is the government’s supposed need for efficient contracting, 

but that interest cannot possibly justify discarding notice-and-comment.  The 

government’s repeated argument that the emergency is related to health simply 

reveals that supposed efficiency concerns are a “pretextual rationale,” at best.  Dep’t 

of Com. v. New York, 139 S. Ct. 2551, 2564 (2019).  Even if the government could 

rely on broader health-related concerns, those do not work either: the Mandate’s 

January 18, 2022 deadline is nearly a year after vaccines became widely available 
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and months after the Mandate was issued.  Defendants’ failure to comply with 

statutory and regulatory notice-and-comment requirements without justification is 

sufficient for this Court to deny Defendants’ motion. 

C. The Contractor Mandate Is Also Unconstitutional. 

If this Court concludes that the Procurement Act authorizes the Contractor 

Mandate, then the Act violates the nondelegation doctrine because it lacks an 

intelligible principle delegating congressional authority.  See Doc. 55 at 22–24.  

Congress may delegate certain nonessential legislative powers, see A.L.A. Schechter 

Poultry Corp. v. United States, 295 U.S. 495, 529–30 (1935), but only if it first 

“lay[s] down by legislative act an intelligible principle to which the person or body 

authorized to exercise the delegated authority is directed to conform.”  Mistretta v. 

United States 488 U.S. 361, 372 (1989); see Doc. 55 at 22–23.  And when that 

delegation intrudes into powers traditionally reserved to the states, the delegation 

must be even clearer to be effective.  See Gun Owners of Am., Inc. v. Garland, 992 

F.3d 446, 456 (6th Cir. 2021); Ala. Ass’n of Realtors, 141 S. Ct. at 2489; Doc. 55 at 

23.  The Procurement Act delegates to the President using the statutory terms 

“econom[y] and efficien[cy].”  40 U.S.C. §§ 101, 121(a).  If this Court finds that this 

delegation is broad enough to authorize the President to impose a sweeping, 

nationwide healthcare mandate, then the Act lacks any meaningful boundaries and 

is unconstitutional.  Mistretta, 488 U.S. at 372–73; Doc. 55 at 24. 
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Defendants’ only response to this argument is to protest that the Contractor 

Mandate does not intrude on traditional state functions because it regulates only 

federal contracts.  Mot. for Stay at 14.  That brazen mischaracterization overlooks 

the reality of the Mandate, which is to dictate public health policy for an enormous 

portion of the population, without regard for whether conflicting state and local laws 

might be contradicted or interfered with.  Barsky v. Bd. of Regents of Univ., 347 U.S. 

442, 449 (1954).  That is plainly an invasion of the States’ traditional functions, and 

without clear, specific authorization, any such power was unconstitutionally 

delegated.  

D. The Defendants’ Arguments on Standing and the Equities Hold 
No Water. 

Defendants are unlikely to successfully establish that Plaintiffs lack standing 

or harm sufficient to justify a preliminary injunction.  Defendants continue to ignore 

the plain-as-day reality that Plaintiffs have hundreds of millions of dollars in federal 

contracts and constantly bid on new ones.  See generally Mot. for Stay; Doc. 55-1–

55-3; Tr. at 89:20–90:04, 55:15-57:02.  Defendants discuss only the harms to 

Georgia Tech in its NASA contract bid and those to two ABC members.  Id. at 18, 

20.  But Plaintiffs constantly bid on new federal contracts that would clearly be 

subject to the Contractor Mandate.  Docs. 55-1–55-3; Tr. at 89:20–90:04, 55:15–

57:02.  Plaintiffs also have thousands of existing federal contracts with Defendants, 

including multiple contracts that have already been forcibly modified to incorporate 
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the Contractor Mandate.  Docs. 76-3 at 6–28, 55-5 at 5, 55-14 at 3–4; Tr. 56:14–

57:02.  And although Plaintiffs have not yet received contract modifications from 

every federal agency, many of Plaintiffs’ current contracts are subject to renewal 

during the life cycle of this litigation.  Doc. 76-3 at 6–8; Tr. at 55:15–57:02; 59:24–

62:17; 89:20–90:05.  Moreover, applicable FAR clauses allow federal agencies to 

impose contract modifications at any time, thereby requiring existing contracts to 

comply with the Contractor Mandate.  Doc. 76-3 at ¶ 14 (citing 48 C.F.R. §§ 52.242-

15, 52.249-5, 52.249.6); Tr. at 45:17–21, 88:1–8.  Given the stakes, Plaintiffs must

comply with the Mandate unless it is stayed.   

As the district court found, the evidence established the immense, irreparable 

harms to Plaintiffs in trying to comply with the Mandate, including credible 

testimony from three administrators from Augusta University, Georgia Tech, and 

the University of Georgia who “describ[ed] the incredibly time-consuming 

processes they have undertaken [] to identify the employees covered by the mandate 

and to implement software and technology to ensure that those employees have been 

fully vaccinated [] by the deadline in January.”  Doc. 94 at 9, 24.  The district court 

also reviewed seventeen declarations from Plaintiffs’ representatives describing 

Plaintiffs’ compliance costs and the impact of EO 14042 on their federal contracts, 

plus attached correspondence containing contract modifications from federal 

agencies already imposing the Mandate.  Id. at 24-25; Docs. 55-1–55-10; 55-12–55-
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14, 76-1–76-4.  Based on overwhelming evidence, the court found that Plaintiffs 

faced “compliance costs resulting from EO 14042, which appear to be irreparable.”  

Doc. 94 at 25. 

Even if Plaintiffs achieved total compliance by the January 18 deadline, they 

would still suffer immeasurable, non-pecuniary injuries, like the loss of personnel, 

institutional knowledge, and specialized workers; damage to reputation and 

goodwill; and inability to carry out their respective missions.  Docs. 25-1 at ¶ 18; 

25-2 at ¶ 15; 25-3 at ¶ 10; 25-4 at ¶ 10; 25-13 at ¶ 10; see also Tr. at 32:12-33:4; 

34:1-10; 71:21-73:7; 94:14-96:15 (expressing concerns by Georgia Tech, Augusta 

University, and University of Georgia over losing employees because of Contractor 

Mandate).  And each of these stated harms is irreparable.  See Thunder Basin Coal 

Co. v. Reich, 510 U.S. 200, 22021 (1994) (Scalia, J., concurring) (“[A] regulation 

later held invalid almost always produces the irreparable harm of nonrecoverable 

compliance costs.”); Odebrecht Constr., Inc. v. Sec’y, Fla. Dep’t of Transp., 715 

F.3d 1268, 1289 (11th Cir. 2013) (“[N]umerous courts have held that the inability to 

recover monetary damages … renders the harm suffered irreparable.”). 

Given Plaintiffs’ broad showing of harm, the district court’s injunction must 

apply, at the absolute minimum, to the states implicated by Plaintiffs’ claims—

Georgia, Alabama, Idaho, Kansas, South Carolina, Utah and West Virginia.1

1 Plaintiffs defer to ABC to address the nationwide injuries sustained by its members. 
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Without an injunction covering those states, Plaintiffs will suddenly have to comply 

with the Mandate’s January 18, 2022 deadline, even though the deadlines for 

unvaccinated covered employees choosing the Moderna or Pfizer vaccine have 

passed. 

III. The Balance of Harms and Equities Militates Strongly against a Stay. 

To obtain a stay, Defendants must show they will suffer irreparable harm and 

that the balance of equities supports them, but the opposite is true.  At most, 

Defendants have pointed to minimally increased contracting efficiency.  A stay is 

entirely unnecessary to maintain this goal, and Defendants have done nothing to 

show that the Mandate would actually do so.  It is far more likely that the Mandate 

will damage contractor efficiency as private parties are forced to shrink their 

workforces. 

On the other hand, if this Court stays the district court’s injunction, Plaintiffs 

will suffer great harm, as shown above and as the district court found.  Indeed, 

Plaintiffs will be thrown into chaos because of their justifiable reliance on the district 

court’s injunction, an issue that Defendants ignored in their brief.  Ex. 1 at ¶ 6; Ex. 

2 at ¶ 4; Ex. 3 at ¶ 5.  To comply with the January 18, 2022 deadline, covered 

employees choosing the Moderna or Pfizer vaccine would have had to get their first 

shot by December 7 or 14, which have already passed.  Federal contractors, 

including Plaintiffs, would be forced to restart the process of creating a complex 
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bureaucratic infrastructure for implementing and complying with the Contractor 

Mandate, which was already itself an insuperable task.  In reliance on the district 

court’s injunction and the Task Force’s latest guidance, holdout employees have not 

gotten their shots by December 7 and Plaintiffs have suspended their compliance 

efforts.  Ex. 1 at ¶ 6; Ex. 2 at ¶ 4; Ex. 3 at ¶ 5.  The Board of Regents universities 

have already informed their employees of the injunction, so any stay will cause 

further harm and confusion in managing their unvaccinated covered contractor 

employees.  Ex. 1 at ¶¶ 6–7, 10–14, Ex. 2 at ¶¶ 4–5, 8–12, Ex. 3 at ¶ 6.  Any decision 

to stay the district court’s injunction would both confuse and frustrate Plaintiffs and 

all federal contractors as they have already reasonably relied on the injunction.  Ex. 

1 at ¶ 7–14; Ex. 2 at ¶ 5–12; Ex. 3 at ¶¶ 6–7, 10–11.  Plaintiffs would almost certainly 

be unable to comply if an order from this Court revived the Mandate now. 

Defendants, meanwhile, have no interest in enforcing an unlawful Mandate. 

Odebrecht Constr., 715 F.3d at 1289.  At worst, if Defendants ultimately prevail, 

their hypothetical efficiency gains will have been delayed by a few months.  That is 

not remotely comparable to the massive, unrecoverable compliance costs and 

threatened mass firings looming over Plaintiffs.  Defendants’ Motion should be 

denied. 

CONCLUSION 

This Court should deny Defendants-Appellants’ Motion to Stay. 

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 34 of 298 



23 

Respectfully submitted this 15th day of December, 2021. 

STATE OF GEORGIA 
Georgia Attorney General  
Christopher M. Carr 

/s/ Stephen J. Petrany 
Stephen Petrany 

Solicitor General 
Drew F. Waldbeser 

Deputy Solicitor General 
Ross W. Bergethon 

Deputy Solicitor General 
Office of the Attorney General  
40 Capitol Square, S.W.  
Atlanta, Georgia 30334 
Tel.: (404) 458-3378 
Fax: (404) 656-2199 
dwaldbeser@law.ga.gov 

Counsel for State of Georgia Plaintiffs-
Appellees 

/s/ Harold D. Melton 
Harold D. Melton 
Charles E. Peeler 
Misha Tseytlin  

Special Assistant Attorneys General 
for Plaintiffs the State of Georgia, 
Governor Brian P. Kemp in his 
official capacity, Commissioner Gary 
W. Black in his official capacity; and 
the Board of Regents of the University 
System of Georgia 

Troutman Pepper Hamilton Sanders 
LLP 
Bank of America Plaza, Suite 3000 
600 Peachtree Street N.E. 
Atlanta, Georgia 30308-2216 
Tel.: (404) 885-3000 
Fax:   (404) 962-6515 
Harold.Melton@Troutman.com    

Counsel for State of Georgia Plaintiffs-
Appellees

/s/ Paul H. Dunbar III 
Paul H. Dunbar III 
Capers Dunbar Sanders & Bellotti, 
LLP  
2604 Commons Boulevard  
Augusta, Georgia 30909  
Phone: (706) 722-7542  
pauldunbar@bellsouth.net  

Local Counsel for Plaintiff-States and 
Agencies 

STATE OF ALABAMA /s/William G. Parker, Jr.              

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 35 of 298 



24 

Office of the Attorney General Steve 
Marshall

/s/ Edmund G. LaCour Jr. 
Edmund G. LaCour Jr.  
  Solicitor General 
Thomas A. Wilson  
 Deputy Solicitor General 
Office of the Attorney General 
501 Washington Ave. 
Montgomery, AL 36130 
Tel.: (334) 353-2196 
Fax: (334) 353-8400 
Edmund.LaCour@AlabamaAG.gov  
Thomas.Wilson@AlabamaAG.gov  

Counsel for Plaintiffs-Appellees State 
of Alabama and Alabama Agencies

William G. Parker, Jr.  
General Counsel 

Office of the Governor 
Alabama State Capitol 
600 Dexter Avenue, Room N-203 
Montgomery, Alabama 36130 
Tel.: (334) 242-7120 
Fax: (334) 242-2335 
Will.Parker@governor.alabama.gov

Counsel for Governor Kay Ivey 

STATE OF IDAHO 
    Office of the Attorney General  
    Lawrence G. Wasden 

/s/ W. Scott Zanzig
W. Scott Zanzig (Pro Hac Vice 
forthcoming) 
Deputy Attorney General 

954 W Jefferson, 2nd Floor 
P. O. Box 83720 
Boise, ID  83720-0010 
Tel.: (208) 334-2400 
Fax: (208) 854-8073 
scott.zanzig@ag.idaho.gov 

Counsel for the State of Idaho

STATE OF KANSAS 
Office of Attorney General Derek  

    Schmidt  

/s/ Brant M. Laue                           
Brant M. Laue (Pro Hac Vice 
forthcoming)
  Solicitor General 
20 SW 10th Avenue, 2nd Floor 
Topeka, Kansas 66612 
Tel: (785) 296-2215 
Fax: (785) 296-6296 
brant.laue@ag.ks.gov

Counsel for the State of Kansas

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 36 of 298 



25 

STATE OF SOUTH CAROLINA 
  Office of South Carolina Attorney 
General Alan Wilson 

/s/ J. Emory Smith, Jr. 
J. Emory Smith, Jr. (Admitted Pro Hac 
Vice) 
Deputy Solicitor General 

Thomas T. Hydrick (Pro Hac Vice 
forthcoming) 
Assistant Deputy Attorney General 

Office of the Attorney General 
Post Office Box 11549 
Columbia, South Carolina 29211 
Tel.: (803) 734-3680 
Fax: (803) 734-3677 
esmith@scag.gov 

Counsel for the State of South Carolina

STATE OF SOUTH CAROLINA 
Office of Governor Henry McMaster 

/s/ Wm. Grayson Lambert 
Wm. Grayson Lambert 
  Senior Legal Counsel 

Thomas A. Limehouse, Jr. (Admitted 
Pro Hac Vice) 
  Chief Legal Counsel
Michael G. Shedd (Admitted Pro Hac 
Vice) 
  Deputy Legal Counsel  
Office of the Governor 
South Carolina State House 
1100 Gervais Street 
Columbia, South Carolina 29201 
(803) 734-2100 
tlimehouse@governor.sc.gov 

Counsel for Henry McMaster, in his 
official capacity as Governor of the 
State of South Carolina

STATE OF WEST VIRGINIA 
  Office of Attorney General Patrick 
  Morrisey  

_/s/ Lindsay See
Lindsay See 
  Solicitor General 
Office of the Attorney General 
State Capitol Complex 
Bldg. 1, Room E-26 
Charleston, West Virginia 25305 
Tel.: (304) 558-2021 
Lindsay.S.See@wvago.gov

Counsel for the State of West Virginia 

STATE OF UTAH 
Office of the Attorney General Sean 

  Reyes 

/s/ Melissa A. Holyoak     
Melissa A. Holyoak  
Solicitor General 
Office of the Attorney General 
350 N. State Street, Suite 230 
P.O. Box 142320 
Salt Lake City, UT 84114-2320 
Tel.: 385.271.2484 
melissaholyoak@agutah.gov 

Counsel for the State of Utah

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 37 of 298 



26 

CERTIFICATE OF COMPLIANCE 

This motion complies with the type-volume limitation of Federal Rule of 

Appellate Procedure 27(d)(2)(A) because it contains 5,196 words, excluding the 

parts of the motion required by Federal Rule of Appellate Procedure 27(a)(2)(B) and 

11th Circuit Rule 26.1-3(c). 

This motion also complies with the typeface requirements of Federal Rule of 

Appellate Procedure 32(a)(5) and the type-style requirements of Federal Rule of 

Appellate Procedure 32(a)(6) because it has been prepared using Microsoft Word in 

Times 14-point font. 

December 15, 2021 s/ Harold D. Melton

Harold D. Melton  

Counsel for Plaintiffs-Appellees 
State of Georgia et al.

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 38 of 298 



27 

CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed this brief with the Clerk of the Court 

for the United States Court of Appeals for the Eleventh Circuit by using the appellate 

CM/ECF system on December 15, 2021.  I served all counsel of record by CM/ECF. 

December 15, 2021 s/ Harold D. Melton

Harold D. Melton 

Counsel for Plaintiffs-Appellees 
State of Georgia et al.

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 39 of 298 



ADDENDUM 

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 40 of 298 



TABLE OF CONTENTS 

Declaration of Michael P. Shannon (Dec. 14, 2021) .......................................... A-1 

Declaration of Margaret A. Amstutz, Ph.D. (Dec. 14, 2021) ............................. A-6 

Declaration of Jason Guilbeault (Dec. 15, 2021).............................................. A-10 

District Court Docket ........................................................................................ A-14 

Transcript of the Dec. 3, 2021 Motions Hearing 
before the Honorable R. Stan Baker ....................................................... A-46 

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 41 of 298 



A-1

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 42 of 298 



A-2

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 43 of 298 



A-3

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 44 of 298 



A-4

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 45 of 298 



A-5

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 46 of 298 



A-6

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 47 of 298 



A-7

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 48 of 298 



A-8

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 49 of 298 



A-9

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 50 of 298 



A-10

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 51 of 298 



A-11

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 52 of 298 



A-12

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 53 of 298 



A-13

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 54 of 298 



A-14

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 55 of 298 



A-15

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 56 of 298 



A-16

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 57 of 298 



A-17

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 58 of 298 



A-18

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 59 of 298 



A-19

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 60 of 298 



A-20

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 61 of 298 



A-21

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 62 of 298 



A-22

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 63 of 298 



A-23

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 64 of 298 



A-24

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 65 of 298 



A-25

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 66 of 298 



A-26

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 67 of 298 



A-27

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 68 of 298 



A-28

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 69 of 298 



A-29

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 70 of 298 



A-30

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 71 of 298 



A-31

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 72 of 298 



A-32

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 73 of 298 



A-33

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 74 of 298 



A-34

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 75 of 298 



A-35

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 76 of 298 



A-36

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 77 of 298 



A-37

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 78 of 298 



A-38

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 79 of 298 



A-39

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 80 of 298 



A-40

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 81 of 298 



A-41

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 82 of 298 



A-42

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 83 of 298 



A-43

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 84 of 298 



A-44

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 85 of 298 



A-45

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 86 of 298 



     1

THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 

AUGUSTA DIVISION 

 

THE STATE OF GEORGIA, et al.,  : 
                               : 

Plaintiffs,                :                
                               : 
  v.                           :  
                               :   CASE NUMBER 1:21-CV-00163 
JOSEPH R. BIDEN, in his        :   
official capacity as President : 
of the United States; et al.,  :            
                               : 
     Defendants.               : 
_______________________________ 
 

 

 

 

 

 

MOTIONS HEARING 
 

BEFORE THE HONORABLE R. STAN BAKER 
United States Courthouse 
52 North Main Street 
Statesboro, Georgia 
December 3, 2021 

 
 
 
 

                                                               
 
COURT REPORTER:  Victoria L. Root, CCR 

   United States Court Reporter 
 Post Office Box 10552 
 Savannah, Georgia  31412 

   (912) 650-4066 

      Proceedings taken down by mechanical stenography.

Transcript produced by computer-aided transcription.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A-46

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 87 of 298 



     2

A P P E A R A N C E S 

 
 
FOR THE PLAINTIFFS: 
 

CHARLES E. PEELER, Esquire 
    HAROLD D. MELTON, Esquire  

KIMBERLY D. EASON, Esquire 
    Troutman Pepper Hamilton Sanders, LLP 
    600 Peachtree Street, N.E., Suite 3000 
    Atlanta, Georgia  30308 
    (404) 885-3000 
 
    MISHA TSEYTLIN, Esquire  
    Troutman Pepper Hamilton Sanders, LLP 
    227 West Monroe Street, Suite 3900 
    Chicago, Illinois  60606 
    (312) 759-1920 
 
    PAUL H. DUNBAR, III, Esquire  
    Capers, Dunbar, Sanders & Bellotti, LLP 
    2604 Commons Boulevard 
    Augusta, Georgia  30909 
    (706) 722-7542 

 

FOR THE DEFENDANTS: 

    VINITA B. ANDRAPALLIYAL, Esquire  
    Department of Justice - Civil Division 

Federal Programs Branch  
Post Office Box 883 

    Washington, D.C.  20044 
    (202) 598-8085 
 
    KATE TALMOR, Esquire  
    Department of Justice - Civil Division 

Federal Programs Branch  
1100 L Street, N.W. 

    Washington, D.C.  20005 
    (202) 305-5267 
 

BRADFORD C. PATRICK, Esquire  
    United States Attorney's Office - Savannah 
    22 Barnard Street, Suite 300 
    Savannah, Georgia  31401 
    (912) 652-4227 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A-47

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 88 of 298 



     3

A P P E A R A N C E S (Continued) 

 

FOR THE PROPOSED INTERVENORS: 

    J. LARRY STINE, Esquire  
Kathleen J. Jennings, Esquire 

    Wimberly, Lawson, Steckel, Schneider & Stine, P.C. 
    3400 Peachtree Road, N.E.  

Suite 400 - Lenox Towers 
    Atlanta, Georgia  30326 
    (404) 365-0900 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A-48

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 89 of 298 



     4

I N D E X 

                             Page 

PROCEEDINGS. . . . . . . . . . . . . . . . . . . . . .      5 
 
 
OPENING STATEMENT 

By Mr. Peeler. . . . . . . . . . . . . . . . . . .     13 
By Ms. Andrapalliyal . . . . . . . . . . . . . . .     16 

 
 
WITNESSES CALLED BY THE DEFENDANTS: 
 

     1. MICHAEL PAUL SHANNON 
    Direct Examination by Mr. Peeler. . . . .     21 
    Cross-Examination by Ms. Talmor . . . . .     42 

     Redirect Examination by Mr. Peeler. . . .     55 
    Examination by the Court. . . . . . . . .     57       

         Further Redirect Examination  
 by Mr. Peeler . . . . . . . . . . . . .     62 

    Further Examination by the Court. . . . .     62     
    Further Redirect Examination  

 by Mr. Peeler . . . . . . . . . . . . .     65 
 

     2. JASON GUILBEAULT 
    Direct Examination by Mr. Peeler. . . . .     67 
    Cross-Examination by Ms. Talmor . . . . .     74 

     Redirect Examination by Mr. Peeler. . . .     85 
    Examination by the Court. . . . . . . . .     86     
    Recross-Examination by Ms. Talmor . . . .     88   
    Further Examination by the Court. . . . .     89     

 
     3. SIGE BURDEN, JR. 

    Direct Examination by Mr. Peeler. . . . .     91 
    Cross-Examination by Ms. Patrick. . . . .     96 

 

CLOSING ARGUMENTS 

By Justice Melton. . . . . . . . . . . . . . . . .    109 
By Mr. Tseytlin. . . . . . . . . . . . . . . . . .    130 
By Ms. Andrapalliyal . . . . . . . . . . . . . . .    150 
By Mr. Stine . . . . . . . . . . . . . . . . . . .    178 
By Ms. Andrapalliyal . . . . . . . . . . . . . . .    199 
By Mr. Tseytlin. . . . . . . . . . . . . . . . . .    203 

 
 
CERTIFICATE OF REPORTER. . . . . . . . . . . . . . . .    212 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A-49

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 90 of 298 



     5

                     P R O C E E D I N G S 

(Call to order at 9:18 a.m.)

THE COURT:  Good morning, everyone.

IN UNISON:  Good morning.

THE COURT:  Mrs. Hammock, if you would, please call

our case.

COURT CLERK:  Yes, sir.  

Case Number 1:21-CV-163, "The State of Georgia and

Others v. Joseph R. Biden and Others."

THE COURT:  Thank you.  

Here on behalf of the plaintiffs? 

MR. PEELER:  Good morning, Your Honor.  I'm

Charlie Peeler on behalf of the plaintiffs.

THE COURT:  Thank you.  And who is here on behalf of

the defendants?

MS. ANDRAPALLIYAL:  Your Honor, Vinita Andrapalliyal

from the Department of Justice on behalf of the defendants, and

I have with me Kate Talmor and Bradford Patrick as well.

THE COURT:  Thank you.  

And who is here on behalf of the proposed

intervenors?

MR. STINE:  Your Honor, I'm J. Larry Stine.  This

is Kathleen Jennings.  And we're here for the plaintiff

intervenors.

THE COURT:  Thank you.  All right.
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MR. PEELER:  Your Honor, if I may -- sorry.  I

should announce as well -- on behalf of the plaintiffs,

Misha Tseytlin, Kimberly Eason, and Harold Melton.

THE COURT:  Thank you.

All right.  With those announcements, obviously, the

Court has this matter down for a hearing on the -- all motions

that are pending in this case at this time.  I understand that

there are some witnesses that at least the plaintiffs intend to

call.  What I'd like to do is just to go ahead and get a hold

on that first.  Is -- who the witnesses are, and I'll get some

logistics out of the way of how much time.  

But before I get into that, let me state this.  We

have the public telephone line open so that the public may

listen to this hearing.  It's obviously a listen-only line.

There shall be, pursuant to my order setting this hearing, no

recording of anything on that line.  There shall be no further

dissemination of anything on that line.  There shall be no

broadcasting of anything heard on that line.  That line is

solely for the purpose of live listening to this hearing.

Okay?  No recording, no dissemination, no broadcasting.  Line

is solely for individuals to be able to listen to the hearing.

All right.  With that out of the way, let me hear

from each side as far as witnesses and, in, you know, that same

vein, whether we want to invoke the rule.  Okay?  

First from the plaintiffs, what witnesses do you have
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that you intend to call?

MR. PEELER:  Your Honor, we have witnesses -- one

representative from Georgia Tech named Michael Shannon; one

representative from Augusta University, Jason Guilbeault;

and then one representative from the University of Georgia,

Sige Burden are here and prepared to testify.

THE COURT:  Okay.  Do the defendants have any

witnesses that they intend to call?

MS. ANDRAPALLIYAL:  No, Your Honor.

THE COURT:  All right.  Would you like to invoke the

rule of sequestration as to the plaintiffs' witnesses?

MS. ANDRAPALLIYAL:  We would, Your Honor.

THE COURT:  Okay.  I'll do that in a moment.  

Do the proposed intervenors have any witnesses that

you intend to call?

MR. STINE:  No, Your Honor, we do not.

THE COURT:  And do you have any problem invoking the

rule?

MR. STINE:  No, Your Honor.

THE COURT:  Any objection to that from the plaintiffs

as far as invoking the rule as to your witnesses?

MR. PEELER:  No objection, Your Honor.

THE COURT:  Okay.  I'll invoke the rule.  Under

Rule 615, I'll let the witnesses -- if the witnesses that were

just announced by Mr. Peeler, if you'll please stand.
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MR. PEELER:  I believe Mr. Burden is outside.

THE COURT:  Well, I want to bring that witness in so

they understand what I mean by invoking the rule.

Thank you, witnesses.  I've invoked what we call the

rule of sequestration for this hearing.  What that means is

that I want to get your unfettered testimony, your take on the

questions that will be propounded to you as you're witnesses in

this case.  

So because of that, I don't want you to hear anybody

else's testimony so that your testimony won't be

unintentionally or intentionally influenced by whatever they

say.  Okay?  It's just -- it's a rule that we invoke in almost

every proceeding that we have in this court.

The down side of that is you've got to go outside and

sit in the hallway or in a room that we can find for you.  The

chairs there may be a little more comfortable than the chairs

you have in here.  That's the good side, I suppose.

So don't discuss amongst each other what you intend

to testify about or what you think you may be asked about.

And, certainly, after you testify, don't discuss with anyone

about what you testified to until the conclusion of the

hearing.  Okay?

All right.  Any further instructions that you'd like

to give to these witnesses at this time, Counsel, or is that

sufficiently covered?
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MR. PEELER:  Nothing on behalf of the plaintiffs.

MS. ANDRAPALLIYAL:  No, Your Honor.  Thank you.

MR. STINE:  No, Your Honor.

THE COURT:  All right.  Thank you.  If you will, at

this time, you may go into the hallway, and the marshal will

provide you with good accommodations.  

Witnesses, let me tell you this as well before you

go.  I'm sorry.  Let me tell you one more thing.  Remain in the

courthouse or where the marshal tells you to go because I like

to run a pretty efficient ship, and I don't want us to have to

track you down.  If something happens during the course of the

day and we take a break, we'll let you know that.  Okay?

All right.  Thank you very much.

(The prospective witnesses exited the courtroom.)

THE COURT:  All right.  Let's set our course of

proceedings for the day.  I've obviously gotten a lot of paper

from all of you already, and we've read through that, and we're

familiar with your arguments, but I want to give you full

opportunity today to give me anything else you want to give me.

So if you have an opening statement that either side

would like to make, that's fine.  We can do that.  Then I'd

hear from the witnesses, and then I'd allow you some closing

argument.  Okay?

We're here.  We've got the whole day cleared.  So

however much time you need, that's fine.  Don't be shy about
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asking for time.  But I need to know at the outset how much

time you're thinking about.  Okay?  

So it's the plaintiffs' case, so I'll ask you first.

MR. PEELER:  Your Honor, we -- I'll make just a --

very brief remarks to the Court to start, and then we'll jump

right in with our witnesses.  I anticipate each witness will

take on direct about 30 minutes -- 30 to 45 minutes or so.

And then we have our exhibit list, which is 43

exhibits.  I will report to the Court that the parties have

agreed that exhibits of all parties can come in without

objection for purposes of this hearing.  So, hopefully, that'll

save us some time.  

And then our proposal is to conclude with

Mr. Tseytlin and Justice Merrill -- Melton -- excuse me --

making our -- making some legal argument and having an

opportunity to answer whatever questions the Court has.

THE COURT:  Okay.  Appreciate that preview.

The defendants, what information do you want to

provide to me?  Do you want an opening?  Obviously, you have

the opportunity to question witnesses in cross-examination.

How much time do you feel you need for any opening?

MS. ANDRAPALLIYAL:  Your Honor, we don't need much

time.  We'd like about 5 minutes, please.  

THE COURT:  Okay.  That's fine.  That sounds like in

the ballpark of what Mr. Peeler is talking about, just an
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introductory statement.

Okay.  From the plaintiff intervenors -- proposed

intervenors --

MR. STINE:  Yes, Your Honor.  We don't propose an

opening statement for the beginning, but we do plan to just

make oral arguments and answer the questions of the Court as to

the legal arguments and the exhibits that we put in --

THE COURT:  Okay.  

MR. STINE:  -- explain those.

THE COURT:  As the witnesses are presented, even

though you're just a proposed intervenor at this time, if

there's testimony that would be relevant to your motion, if you

ask for the opportunity to either cross-examine or conduct your

own examination of the witnesses, I'll allow you to do that.

Just let me know. 

Okay?

MR. STINE:  Yes, Your Honor.  I will do so.

THE COURT:  Any objection to that from either side?

MS. ANDRAPALLIYAL:  No.

MR. PEELER:  No, Your Honor.

THE COURT:  Okay.  All right.  And I'll just state

that your participation in the hearing and being allowed to ask

questions of witnesses doesn't indicate a ruling one way or the

other on the motion, but I want to give you the full

opportunity to be heard on the motion.  
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All right?

MR. STINE:  Thank you, Your Honor.

THE COURT:  Okay.  Now, one thing I want you to be

certain that -- to do is -- you know, when you are speaking to

the Court, you're welcome to take your mask off but speak up

loudly.  The acoustics in this room -- it's a large room, so

the acoustics aren't always great.  And, plus, we've got that

public telephone line.  Let's be certain we speak as loudly as

possible and as close in to the microphone as we can.  Don't

worry.  If you stray, I'll let you know.  We just got done

conducting a jury trial here for the last few days, so I'm well

familiar with these microphones and getting everybody on top of

them.  Okay?  

All right.  And your witnesses, by the way, are going

to be over there.  I'm going to use that as the witness box.

Is that what we're planning for, Mrs. Hammock, over

in the --

COURT CLERK:  Yes, sir.

THE COURT:  -- jury box.  

Yeah, that seat right there.  I think they'll be able

to see them just fine from the podium.  

Okay.  Very good.  All right.  I'll hear some

statement at this time from you, Mr. Peeler, first.  And you

can remove your mask if you -- if you want to.  You don't have

to, but you can if you want to.
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MR. PEELER:  I'll take every opportunity to --

THE COURT:  All right.  

MR. PEELER:  -- remove my mask.

The power of the executive is not without limits.

And when those limits are exceeded, it's up to the Court to

enjoin the conduct.  

Over the past 2 weeks, federal courts across this

country have enjoined three federal vaccine mandates.  The

Fifth Circuit has enjoined an OSHA federal vaccine mandate

which applies to employers with -- in excess of 100 employees.

Courts in Louisiana and Missouri have enjoined a CMS vaccine

mandate which applies to healthcare providers and others who

receive payments from Medicare or Medicaid.  And then just

2 days ago, the district court in Kentucky enjoined the federal

contractor vaccine mandate that is before this Court today.  

So Plaintiffs are here before this Court asking for a

preliminary injunction of enforcement of the federal contractor

vaccine mandate, and we're here on preliminary injunction

because this is an urgent matter.  The Government has set the

deadline of January the 18th by which all covered employees of

federal contractors have to be fully vaccinated.  

And so what that means is that as early as next week,

covered employees of federal contractors are going to have to

make the decision to take the vaccine or risk losing their job.

As early as next week, hundreds of millions of dollars in
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federal contracts are going to be in jeopardy for plaintiffs

and other federal contractors across the country.  As early

as next week, importantly, those critical services that are

provided under federal contracts in fields of healthcare,

defense, space exploration, and others are going to be put in

jeopardy.  

Your Honor, a preliminary injunction is warranted

in this case.  The plaintiffs are going to demonstrate a

likelihood of success on the merits.  Your Honor has a pile of

paper before it already that establishes that.  And you'll have

an opportunity to hear directly from representatives from

affected institutions like Georgia Tech, Augusta University,

and the University of Georgia as to how this mandate affects

their mission to perform under these federal contracts.

There's irreparable harm, and you'll hear that from

these witnesses.  The balance of equities between the parties

favors the plaintiffs.  And importantly, injunction serves the

public.

Your Honor, our game plan for today is to, this

morning, first present witnesses to Your Honor so that you can

hear firsthand from some of these representatives as to how

this mandate affects their institution.  We also have, as I

mentioned earlier, the 43 exhibits that are on our exhibit

list.  I'm prepared to tender those via thumb drive at the

appropriate time.  And then, again, at the end, you'll hear
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from Misha Tseytlin and Justice Melton some legal argument and

then also have an opportunity to answer whatever questions you

have.

THE COURT:  Mr. Peeler, I'll obviously have some

questions for everybody at the end, but one thing, at the

outset -- there's a bit of a convoluted administrative record

here, as is often the case.  

And you mentioned earlier Judge Tatenhove's opinion

from the Eastern District of Kentucky of a couple days ago.

I'm not asking you if you agree with the analysis there because

I'm sure some of it you do agree with and some of it you don't.

But one thing that Judge Tatenhove did in that opinion and

order was to set forth in Section 1 at Pages 1 through 5 the

procedural background of this and, in my estimation, provided

some clarity about how all of this came to be.

Do you have any disagreement -- and I'm putting you

on the spot, and you may be not be able to answer it now.

You may want to wait until later.  Just one thing I'd like to

get out of everybody today is:  Is there agreement that that

description of the procedural background is accurate?  I'm not

asking if it's complete.  There may be things that you-all want

to have in there that aren't in there but whether there's any

inaccuracy and if that's the complete description of the

procedural history.  Okay?

You may know now.  You may be willing to say that
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now, or you may need some time to look at it.  I think that

would behoove all of us to take a look at that.  It's Section 1

of that opinion and order issued -- and just to be clear, it's

the Commonwealth of Kentucky v. Biden, 3:21-CV-00055, from the

Eastern District of Kentucky issued a couple days.  Okay?

MR. PEELER:  Your Honor, we'll take a look at that,

and we'll let you know if we're -- if there are any parts that

we think are not complete or not accurate.

THE COURT:  Very good.  Thank you very much.

MR. PEELER:  Thank you.

THE COURT:  Counsel.

MS. ANDRAPALLIYAL:  Good morning, Your Honor.  May it

please the Court.  Vinita Andrapalliyal appearing on behalf of

the United States.  

Your Honor, this case is about the President's broad,

flexible, and free-only upheld authority under the Federal

Property and Administrative Services Act, or FPASA, to direct

federal procurement or, in other words, to determine with whom

the Government wants to do business.

Now, the Supreme Court, back in 1940, said, in

Perkins v. Lukens Steel that, quote, like private individuals

and businesses, the Government enjoys unrestricted power to

determine with whom it will deal.  And that's exactly what the

President did in issuing Executive Order 14042, and that's why

President -- and that's why Plaintiffs' motion for preliminary
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injunction should fail.  

The President exercised his authority under FPASA and

made a very rational connection between the need for federal

contracting employers and employees to adhere to public safety

workforce guidance to slow the spread of COVID-19 to ensure a

more economical and efficient contracting workforce.  That fits

comfortably within the President's authority under FPASA and

why Plaintiffs are not able to meet any of the factors for

asserting a preliminary injunction.

I do want to talk a little bit about standing,

Your Honor, and what we'll hear from the witnesses today.  At

most, Plaintiffs have identified a single covered contract that

is subject to the executive order, so their claims that, you

know, it's -- that there are hundreds of millions of dollars

and hundreds of thousands of employees necessarily impacted by

the executive order today or by January 18th is simply not

something they have established.

And, you know, you're going to hear from three

witnesses today.  Mr. Shannon may be speaking about that NASA

contract -- NASA solicitation that we do believe, you know,

Georgia Tech and the State of Georgia may have had -- may have

likely demonstrated standing to challenge this executive order

over.  But that standing is limited to that particular

contract, which flows into the type of relief that Plaintiffs

can seek from this Court as to the executive order and the
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irreparable harm that they have actually shown.

I'll reserve the --

THE COURT:  Thank you, Ms. Andrapalliyal.  One

question I had for you is the same, as you may have

anticipated, that I had for Mr. Peeler.  And I'm not going

to put you on the spot right now.  You can take a look at it

during the day today and then let me know what you think.  

But that administrative background that

Judge Tatenhove sets out in Section 1, Pages 1 through 5, take

a look at that and just let me know if you think there's

anything inaccurate in there because, in the interest of, you

know, judicial efficiency, it would be good if we can all say,

"Yeah, that's somebody who's taken a look at this and then,

at the very least, has given a good description of the facts

underlying the issues that we're here about today."  Okay?

MS. ANDRAPALLIYAL:  Thank you, Your Honor.  We'll

take a look at that.

THE COURT:  And another thing -- you know, there's

a lot of different ways in which we refer to the act at hand

here.  Some call it FPASA.  Some call it the procurement act.

Would you agree that both of those descriptions --

we're all talking about the same thing for the purposes of the

record?

MS. ANDRAPALLIYAL:  So, Your Honor, FPASA and the

procurement act are different statutes; however, the
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President's authority under FPASA is tied to the procurement

act.

THE COURT:  Thank you.  That's what I wanted to clear

up.  I thought that was the case.  But, at times, I've seen

them used, it seems, interchangeably in some of the things that

I've read, so I want to be sure that we're clear about that.

MS. ANDRAPALLIYAL:  Yes, Your Honor.  Certainly the

underlying standard that's -- you know, that governs here sort

of relates to both statutes.

THE COURT:  Right, right.  Okay.  All right.  Thank

you.

MS. ANDRAPALLIYAL:  Okay.  Thank you, Your Honor.

I'll reserve the rest of my argument for closing.

THE COURT:  Indeed.

MS. ANDRAPALLIYAL:  Okay.

THE COURT:  And I believe the proposed intervenors

are remaining silent at this time, I'm sure will be heard

later; correct?

MR. STINE:  That is correct, Your Honor.

THE COURT:  All right.  Mr. Peeler, I'll hear from

your first witness.

MR. PEELER:  Thank you, Your Honor.  I would like to

tender at this time, Your Honor, Plaintiffs' Exhibits 1 through

43 as set forth in our exhibit list.  And I have a --

THE COURT:  Any objection to the introduction of
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Plaintiffs' Exhibits 1 through 43 in electronic form?  

(No response.)

THE COURT:  Any objection?

MS. ANDRAPALLIYAL:  No, Your Honor.

MR. STINE:  No, Your Honor.

THE COURT:  All right.  Exhibits -- Plaintiffs'

Exhibits 1 through 43 are admitted without objection, and I'll

give you permission to use them freely with the witness -- or

with all witnesses.  The witnesses will have a screen there in

front of them.  I believe you-all have screens.  I suppose that

you-all have a way in which you're going to call up the

exhibits.  

Mrs. Hammock can control what's, you know, displayed

on the screens, but I believe y'all are going to have your own

person that calls the exhibits up; correct?

MR. PEELER:  That's correct.

THE COURT:  Okay.  And you have those in electronic

format on a thumb drive?

MR. PEELER:  I do, Your Honor.

THE COURT:  Okay.  There'll be -- they can be --

MR. PEELER:  Do you want me to deliver that to

Ms. Hammock?

THE COURT:  If you would.

MR. PEELER:  (Complied.)

Plaintiffs call Michael Shannon.
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COURT CLERK:  Raise your right hand to be sworn.

(The witness was sworn.)

COURT CLERK:  Have a seat, please.

THE WITNESS:  Yes, ma'am.

COURT CLERK:  And if you will, pull that microphone

as close to you as you can.

THE WITNESS:  Is that good?

COURT CLERK:  And if you will, please state your name

for the record.  Spell your last name.

THE WITNESS:  Michael Paul Shannon, S-h-a-n-n-o-n.

COURT CLERK:  Thank you.

THE WITNESS:  Yes, ma'am.

MICHAEL PAUL SHANNON, 

having been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. PEELER:  

Q. Good morning, Mr. Shannon.

THE COURT:  Your witness, Counsel.

BY MR. PEELER:  

Q. What's your occupation?

A. Sir, I am the vice president and deputy chief business

officer at Georgia Institute of Technology, also known as

Georgia Tech.

Q. And what do you do in that job?

A. Sir, I am the deputy to the executive that is responsible
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for the entire administration and finance and operations of

the institute.  That ranges from human resources, information

technology, finance planning, institutional research,

facilities, real estate and development, safety, environmental

health and safety.  And then, also, we have a police department

which I'm responsible for.  So it's the full gamut of the

operational aspects of the institute.

Q. Is Georgia Tech a federal contractor?

A. Yes, sir.

Q. Does Georgia Tech routinely bid on federal contracts?

A. Yes, sir, routinely.

Q. Approximately how much revenue does Georgia Tech receive

annually in federal contracts?

A. Sir, in -- Fiscal Year '21 is the best example of that.

Ended June 30th.  We received approximately $664 million in

federal contracts.  That represents 68 percent of our total

externally sponsored revenue.  Additionally, fully funded

without expense offsets is about $3.4 billion in full contract.

Q. What are some agencies with whom Georgia Tech contracts?

A. Sir, almost all of the agencies of the federal government

but specifically the Department of Defense; the Department of

Commerce; the Department of Transportation; the Department of

Health and Human Services; the National Aeronautics and Space

Administration, NASA; the National Science Foundation; the

Centers for Disease Control; and there's a litany of others,
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sir.

Q. Are you familiar with the Safer Federal Workforce Task

Force guidance as it relates to a vaccine mandate for federal

contractors?

A. Yes, sir.

Q. And do you have a particular role at Georgia Tech as it

relates to that mandate?

A. Yes, sir.  I'm the designated coordinator for the

implementation, business process, development, and compliance

for that executive order for Georgia Tech.

Q. Does Georgia Tech have federal contracts that are subject

to the mandate?

A. Yes, sir, many.

Q. And can you give the Court an example of one?

A. Yes, sir.  We have a NASA contract in our School of

Aerospace Engineering.  It's known as the rotorcraft vertical

lift technology development contract, and that is subject to

the executive order, sir.

Q. Is that NASA solicitation in excess of $250,000?

A. Yes, sir.

Q. Was it optional for Georgia Tech to agree to the mandate

as it relates to the NASA solicitation?  

A. No, sir.  So on October 8th, our contracting officer who

works the NASA portfolio received a deviation.  So it was a

procurement class deviation from the contracting officer.
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The contract is led out of Moffett Field, California.  He

received a -- that -- he received word that we were -- they

were going to initiate a PCD that stated they were going to

add a clause to the contract that stated compliance with

Executive Order 14042.

THE COURT:  And let me interrupt you.  I'm sorry.

Did you say PCD?  Is that correct?

THE WITNESS:  Yes, sir, procurement class deviation.

It's essentially in the FAR when they add a deviation to a

contract. 

THE COURT:  So it's procurement act class deviation,

PCD; correct?

THE WITNESS:  Yes, sir.  Yes, Your Honor.

THE COURT:  I just want to make sure the record's

clear.

THE WITNESS:  Yes, Your Honor.

THE COURT:  Go ahead, Counsel.

BY MR. PEELER:  

Q. What steps has Georgia Tech taken to comply with the

federal contractor vaccine mandate?

A. So, sir, several -- when it became apparent in late

September that this would be applicable -- or that we had to --

so we began with studying, trying to understand the

implications of the executive order.  Then we looked at what --

how it applied to both our employees and our facilities.  So we

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A-69

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 110 of 298 



    25

went through our entire employee population.  We have roughly

20,200 employees on any given day.  It ebbs and flows.  

We went through every single one of those employees trying

to understand the work they do, and then we looked at where do

they do the work.

And so we have a 400-acre campus.  It's spread throughout

inner-city Atlanta, so we had to look at how did that apply

across all of our buildings, all of our facilities.

We then began a very ad hoc, very hasty communications

campaign where we would have -- we very rapidly had to figure

out how to tell our 20,000 employees that this was applicable

to us.  We also worked with our health services, which have

been tremendously fantastic throughout the pandemic.  It's

really a student-facing health services organization.  

We worked with them to look at how do we increase

vaccinations but, more importantly, how do we ingest

vaccination data for employees, which we have never done

before.  So we had to look at that.  That's complicated because

of all of the requirements around privacy and that type of

information and HIPAA.

Q. Let me ask you:  Why was it important for Georgia Tech to

determine vaccination status of its employees?

A. Well, it was important, sir, so that we could be compliant

with the mandate.  That's -- the mandate's very clear that not

only do you have to do that, but you have to receive that in a
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specific way.  And the guidance has very specific guidelines

on how to do that.  So we had to take those guidelines and

sort through how do we now implement those, then, as a business

process for our employees.  

We also had to -- in continuing what else we had to work

on, we had to develop a system to do this.  No system existed,

so we had to develop a system.  With 20,000 people, it's

impossible to do this on paper.  And people are spread out

and -- in various places and spaces.  So we had to do that as

well.

We also had to -- another big piece is our subcontractors.

So we have thousands of subcontractors that support us

across our federal-covered contracts.  So we had to work on

identifying who they are, how do we -- how do we inform them,

how do we document, how do we do the business process back and

forth.  We had a -- many of these required us to hire new

people or pull in whatever we could find for help.  

And then, finally, what we're struggling with now is how

do you institutionalize this, how do you take this and now

sustain it, because, right now, we're just in a very rapid,

trying-to-get-through-it mode.

Q. Has Georgia Tech sought to determine how many of its

employees are covered employees under the mandate?

A. Yes, sir.

Q. And what -- so far, what has Georgia Tech determined?
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A. So, as I mentioned, we have roughly -- and, again, these

numbers vary.  We have roughly 20,200 employees.  We looked at,

again, the type of work they do and where they do it and then

determined who was in scope and out of scope relative to the

executive order.

Q. And what did you -- how many people did you determine were

in scope?

A. So, roughly, out of the 20,200, there's roughly 16,000.

It's 15,900 and change.  But it's roughly 16,000 people that

are in scope.

Q. And have -- it's -- explain to the Court, if you would,

the portal system that is set up to receive vaccination status

information.

A. Yes, sir.  So, again, we had to create something that

didn't exist very, very rapidly, so we had to shift a

tremendous amount of resources.  For the first time, we had to

marry HR data and medical data together.  We don't do that.

That's not something we do as an institution.  

And so we had to work -- we built a team comprised of

information technology, HR, our medical and health services

folks, our legal team, our emergency services folks, so just a

breadth of the capability we needed to do that.  We built a

portal.  Basically, it's a web-based entry point.  A person can

come in there, any employee.  They have a personal dashboard,

and it tells them whether or not they're in scope or they're
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covered as part of the mandate, and then it provides a status.  

And the status is -- at this point as we're still working

towards compliance, it's green, amber, red.  Green, you're

compliant.  Amber, you are in an active state towards

compliance.  And then red, you are not compliant.  

And then if you're amber or red, you have options of

taking action on that noncompliant status.  So that ranges from

being able to interact with our health clinic to schedule an

appointment; being able to upload a vaccination card, which

has turned out to be very challenging because a lot of people,

we're learning, have gotten the vaccine but don't have access

to that card.  They're waiting on their doctors.  It's

stressing them out because they can't get that information.  

But we've created a capability to do that.  We've also

created a capability to apply for one of the two authorized

accommodations, a medical or a religious accommodation, as well

as a declination.  So we've given employees the opportunity to

decline and say, you know, "I'm not -- I'm not going to -- I'm

not going to do this.  I'm not going to be compliant."  

We've also offered a service desk type of a capability

where folks can ask questions -- and it has literally blown up.

We have hundreds of things every day from our employees -- and

then a series of FAQs.  All of this was -- is inside of a

secure system where employees have to log in.  And, again, we

have never done anything like this before, especially in this
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amount of time or -- yes, sir.  

Q. What type of toll is having to do this in such a short

time frame having on human resources at Georgia Tech?

A. Sir, it changes everything.  We -- in recent memory -- and

I've talked to my colleagues.  I've talked to my -- to the team

around our organization.  In recent memory, we do not know of

an institutional compliance requirement of this nature that has

touched our entire breath of employees.  

And our breadth of employees is -- it's complex, and

it's a spectrum.  We employ everything from a -- from an

undergraduate student.  This could be an 18-, 19-year-old

student who is on a federal work study trying to get through

school.  And that ranges to graduate students, to staff, to

tenured faculty.

And so the ability to be able to do this -- we had no

opportunity to do any analytical thinking.  We had to get

something going because of the time lines.  The time lines have

shifted, so we've already seen the dates change and the

requirements change.  We have had to then deal with no ability

to do change management.  

So, normally, when you have an institutional compliance

requirement of this nature, there's a timeline, there's a grace

period, there's a partnership aspect where we can work together

to try to sort through, you know, the challenges.  But the

guidance and the mandates are very clear.  There is nothing of
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this nature.  

And we've taken this very seriously.  Our partnership with

the federal government is critical to the function of our

organization and our institution, and so we have worked very

hard, very rapidly, and it has been a massive lift on a lot of

people.  It's nearly consumed me for the last 2 months.  And I

have many other responsibilities, and so -- and I'm just one

example.  Plus, all of our team had -- that are doing all of

the work across IT, HR, health, et cetera.  So it's been a

tremendous lift, sir.

Q. What type of resources does Georgia Tech anticipate will

be required to stay compliant post-January 18th as it relates

to this mandate?

A. So, I mean, that's exactly what we're struggling with now,

sir.  We're trying to understand how do we institutionalize

this, how do we take this now and make it a part of the way we

interact with our employees, how do we give managers and

leaders the tools that they need.  And, again, that's a breadth

of employees, because every one of those employees are dealt

with differently because of who they are, the kind of roles

they have, et cetera.  So developing all of that is daunting.  

And then on top of it, we don't know what we don't know.

And so we've already seen things changing, and we just don't

understand what's next, and we're very concerned about it.  And

so the burden of all of that -- I can't put my finger on what
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the resources we need are, but I can tell you what the history

has been, and they're tremendous.  And we don't know what we

don't know, and that's our concern going forward.

Q. Does Georgia Tech track the number of covered employees

who have started the portal process?

A. Yes, sir.  So as an employee who is covered logs in, we

track, first of all, access to the portal.  And so we -- we're

able to view that as well as understand who's in what mode and

where they are in the process.

Q. And how many Georgia Tech covered employees have started

the portal process --

A. So --

Q. -- approximately?

A. Right, approximately.  So numbers, you know, change on a

daily basis, and I haven't -- you know, as of early this week,

we're roughly at about 77 percent compliant, 76 and change.

We're roughly 77 percent compliant.  Compliant is those folks

in that green category.  

We roughly have 600 people in the amber category, which

means they're in an active state towards compliance.  That

could mean that they've received one round of whichever vaccine

they're choosing to take part in.  That could mean that they

have begun the process of an accommodation, whichever

accommodation path they're on.  So that's about 600.  And,

again, the numbers are changing.  
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And then the remainder, about 3,000 -- a little over 3,000

people, are -- have done nothing.  And the bigger concern is,

as of yesterday, about 85 -- 82 percent of those people haven't

even embraced the portal.  So that's 3,000 people that have not

even taken any action.

Q. Those 3,000 -- to be clear, those 3,000 have been notified

that they're covered; right?

A. Yes, sir, multiple times.

Q. But they have not taken any action to start the vaccine

verification?

A. That is correct, sir.

Q. Is Georgia Tech concerned about retaining employees and

resignations over this mandate?

A. Yes, sir.  We're immensely concerned.  I mean -- so I

mentioned a declination route that we could have folks take.

We already had 8 people decline.  We've taken no action because

we're not in an implementation phase.  But we've had 8 people

come and say -- 8 valuable people say, "I'm not doing it."

We are getting notices.  Between myself, HR, and Legal,

we're getting emails daily from employees that say "If this

doesn't change, I'm leaving.  I'm not doing it."  

And then anecdotally -- and that's probably the best

information -- I interact -- particularly inside of our

operational apparatus of the institute, I know from talking to

staff across our facilities organization, our police
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department, and folks in those categories, that many of them --

I mean, they've told me clearly they're not going to do it.

And so it's a significant concern that, quite frankly, keeps me

up at night.

Q. And these reports that your department is receiving, do

they span many different job types within Georgia Tech?

A. Yes, sir.

Q. And can you give the Court an example of some of those?

A. On the declina- -- or on the folks that we don't -- that

we're chall- -- the red category?  I just want to clarify this.

Q. Yes --

A. Okay.  

Q. -- the red category.

A. Okay.  Yes, sir.  So those are -- so the first thing you

have to look at is kind of the category of the employee.  So

for students, there's -- roughly 1,000 of those are students.

Faculty -- and this is the one that really keeps me up at

night.  There's about 600 faculty.  And then the rest kind of

fall in the other categories that we have around our staff.  So

this is a tremendous concern for us.

Q. Did -- and you testified earlier that Georgia Tech's law

enforcement division falls under your supervision; is that

correct?

A. Yes, sir.  I directly am responsible, and the chief of

police reports to me, sir.
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Q. And is Georgia Tech concerned about losing police officers

over the mandate?

A. Absolutely, sir, unequivocally.  I have talked to our

team.  I'm their executive.  We know for a fact we're going to

lose police officers because of the mandate, and we're at a

time and place in -- that we can't afford that.  We already --

we have the highest -- the police department has the highest

turnover rate of the institute, and we've had nearly 40 percent

turnover in the last 2 years, and this would be, quite frankly,

catastrophic to the operations of our organization.

Q. How would you describe the labor market as it currently

exists for Georgia Tech to identify qualified applicants and

onboard them?

A. If I could pick one word, I would say tight.  It is a

tremendous, challenging labor market.  So for perspective, we

are in Atlanta.  We are in Midtown.  We are in Fulton County.

There are many employers around us that do similar things that

we do.  They're not all Georgia Tech, but they do similar

things, so we are already at a competitive disadvantage because

of the -- where we are in a major metropolitan space.

On top of that, the labor market has been, you know -- I

would term it crazy lately.  We have historically doubled the

amount of open positions now than we've had over the last

5 years.  So at this current stage and time over the fall

period, we have doubled the amount of requirements.
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Now, to be fair, we do have growth.  There are new things

that we're doing.  But, in general, even through growth

periods, historically, we didn't have that level of a bump in

the numbers of -- and these are open requisitions.  These are

jobs that we need filled in order to execute our mission.  

On top of it, now we are concerned about the scenario if

3,000 people -- we have to part ways with them for whatever

reason, how do we now fill that gap?  And so the concern over

the labor market to continue to be competitive and to deliver

is a massive concern, sir.

Q. If Georgia Tech has to take employment action against

noncompliant employees, what type of resources will that

require?

A. Tremendous.  So I go back again to labor categories.  So

our labor spans student to tenured faculty.  On the student

side, we're going to have to tell students that you can no

longer work on a federally -- on a covered program.  But -- by

the way, that's nearly impossible for us to decouple because of

the type of -- who we are as an institution.

And so, now, a student has to make a choice.  Maybe I

don't -- why do I come to Georgia Tech?  Because of the

immersive research experience and educational experience that

is coupled together.  So that is going to take a lot of

resources to counsel students and then also to find them

another path.  So that -- that's a massive -- and then the
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future, as we bring in new students, that's a concern.

For our staff, there is an entire separation process.

And even one of these is time consuming for our HR team and our

legal team because sometimes they have legal aspects.  So to

deal with potentially hundreds of these is -- I don't want to

even think about it.  

And then, finally, on the faculty side, we have different

types of faculty.  We have academic faculty.  We have research

faculty.  We have academic professionals.  We have tenure track

faculty.  We have non-tenure track faculty.  And they sit in

many different places inside of our employment structure.  

And so working with a faculty who is going to be separated

is highly complex.  Tenure is a big deal.  It's real.  They

have many rights, and the process takes a lot of time.  It's a

partnership with our university system office, with our board

of regents, with us.  And to be able to do that on a scale of

what we're talking about is just daunting.  

And on top of it, every one of our tenured faculty who

gets placed, what they would -- what would happen is as we take

corrective action, they would get placed on paid leave -- paid

administrative leave.  So we would have to continue to pay all

of those faculty while that process is being worked and then

retain new people to do the work that they're not able to do.

So the challenge across the corrective action from students to

tenured faculty is a really, really, really big challenge.
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Q. How has the vaccine mandate affected the culture at

Georgia Tech?

A. Sir, tremendously.  It changes everything.  It changes

now who we are as an employer.  And it's -- it makes us have

to identify in a different way how we think about hiring,

recruitment, retention, how we think about, you know, workforce

development and how we manage our workforce.  

And it -- it's -- we have worked very hard to develop an

inclusive environment at Georgia Tech, and our message -- and

I will attest to this -- is everyone is welcome.  Doesn't

matter who you are, where you come from, what you look like.

If you want to study at Georgia Tech, if you want to work at

Georgia Tech and you're qualified and you bring the skills and

you're willing to roll your sleeves up and partner with us, we

accept everyone.

And now, for the first time, we're going to have this

requirement that says now we're going to not accept you because

you have made a decision not to do this.  And that changes

everything.  And that's a big concern for us because it's going

to affect our culture, and we're already seeing it.  You know,

people are mad at us.  

And it's another layer of burden that is something that

we're going to have to deal with in a way -- and, again,

there's been no time to think about this, no change management,

no process development, nothing.  And so it changes everything.
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It really does.

Q. What are some things that Georgia Tech has done to assist

the State and the campus in just an overall COVID response?

A. Yes, sir.  So early on -- and I was honored to be a part

of this -- we -- you know, March of 2020, we received a call

from the governor's office saying, you know, "We're marshaling

resources.  Can Georgia Tech come help support?"  

We developed a partnership within our university system,

so we had our peer -- our one -- universities on the team, our

university system office, the Georgia National Guard.  And we

worked all through from the beginning of the pandemic through

midsummer of 2020 working on, when we were in lockdown, how do

we provide testing, how do we bring testing into the community,

how do we increase capacity across our state laboratories.  Our

National Guard soldiers would go out and sample -- and receive

samples from long-term care facilities and parking lots,

drive-throughs, and we worked through all of that tremendously.

We took that -- we transitioned that into the program,

because, at that point, we were going to reopen our campus in

August.  And we built a from-scratch certified laboratory --

a CLIA-certified laboratory.  We developed our own test.  So

we developed a PCR test that is under FDA EUA.  We developed a

collection capability.  So we developed -- we also developed

a system -- you know, a technology system for people to be able

to interact with, take a test.  And we developed a quite
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intricate surveillance testing system where we were -- at our

high point last fall, we were testing roughly 3,000 people a

day on our campus in surveillance mode.  

And one of the biggest challenges with the spread of the

virus is the unknown, the asymptomatic.  And so we used that

in a very specific way.  It wasn't required.  We developed a

program.  Our instant communicators were brilliant.  We

developed a program called Jackets Protecting [sic] Jackets.  

And this was a human -- people-centered, data-informed

program where we brought testing to our students, to our staff,

to our faculty.  We used the data to respond to challenges.

"Hey, there's a problem in this residence hall."  We would

look at patterns in rooms.  "Hey, there's a problem in this

fraternity house.  There's a problem in this classroom

building."  And we would respond.  We would take our response

and take our resources and go in that direction.

We also developed, as the vaccine was coming online, an

entire capability to provide the vaccine to our population,

again, in a voluntary basis.  So we worked through that.  

And then, in terms of the State -- we were called upon as

state leadership asked to partner with us, we took our testing

capability to the Georgia legislature.  So in January of '20 --

I'm working through my dates -- January of '21, so this

January, the -- I believe it's the 156th session of the general

assembly -- we provided testing twice a week to all of our

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A-84

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 125 of 298 



    40

legislators in the lieutenant governors's office.  We did that

again about 2 weeks ago through the redistricting session, and

we're working through now how to take that to the session which

kicks off in January.

So I would say we have been very aggressive, very

responsible, and we've seen the results of that has been a very

manageable COVID on our campus.  At the peak, we had about

500 positive cases.  That was last summer.  And we saw that

as people came back to campus.  And we have taken this and

operationalized it, and have been very effective with it.

Q. What do the -- what would the social distancing

requirements in the mandate do to in-person instruction?

A. Again, sir, they will change everything.  So we are a

high -- we're a small city.  So if you come to Georgia Tech,

we're in Midtown.  We are a small city.  We are highly

integrated.  We are highly interactive.  And so everything that

we do happens -- it's immersive, and that's what we try to

provide to our students.

Our mission is to develop leaders who advance technology

and improve the human condition, and so we try to create an

environment -- or build an environment where you can take a

part of that, whether you're interested in entrepreneurship,

an engineering problem, a science problem, a policy problem, a

business problem.  

And so we had to -- when the pandemic started, we stopped
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everything.  And then we had to bring people back, and we had

to put people online, and we had to go hybrid because of the

social distancing requirements at that point in the pandemic.  

And what we heard from our stakeholders, which are our

parents and our students and our alumni, is "We don't want

that.  We want to be at Georgia Tech getting what Georgia Tech

has to offer us."

And so the challenge with the social distancing

requirement, sir, is this having to go back to that and change

the delivery of our mission and, again, institutionally change

how we deliver on our academic mission and our research

mission, which are intimately coupled.

Q. Is it an option for Georgia Tech to just stop being a

federal contractor?

A. No, sir.  It's impossible.  We will -- we'll shut down.

And that's probably extreme, but, I mean, we will have to

change everything that we do.  We have partnerships with the

federal government inside some of the entities of the institute

that are long-standing partnerships, so -- ranging from work

with the Department of Defense to the work we do across NASA

and some of these other activities.  

So from that perspective, it would be a nonstarter.  From

a business perspective, it would be a nonstarter.  I mean, that

money -- you asked me about the numbers earlier, sir.  That

represents about 33 percent of our revenue, which would be
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catastrophic for us to have to -- it would change everything.

MR. PEELER:  Thank you.  No further questions.

THE COURT:  Cross-examination?

MS. TALMOR:  Good morning, Your Honor.

THE COURT:  Good morning.  Go ahead, Counsel.  Your

witness.

CROSS-EXAMINATION 

BY MS. TALMOR:  

Q. Good morning, Mr. Shannon.

A. Good morning, ma'am.

Q. Thank you for being with us here today.

A. Thank you.

Q. You testified a few moments ago, I believe, that

Georgia Tech has about $664 million that it has received in

federal contracts for Fiscal Year '21.  

Do I have that correct?

A. Yes, ma'am.

Q. And about 68 percent of external revenue came from federal

contracts?

A. Yes, ma'am.

Q. Can you tell us how many of those contracts exceed

$250,000?

A. Not off the top of my head, but that would obviously be

something we could get for you.

Q. Can you tell us how many of those contracts are new
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contracts being awarded currently?

A. No, ma'am.  Those numbers I gave you were Fiscal Year '21,

so that would have been ending June 30th.  Right now, we

believe -- I say "believe" because we're still sorting through

it -- we have about 17- -- 1,780 or so contracts that are

covered.

Q. How did you determine what number of those contracts were

covered?

A. Based upon interactions that we are having with the

various contracting officer entities.

Q. Isn't it correct that many of those contracts are covered

due to bilateral modifications of existing contracts?

A. Yes.  Yes, ma'am.

Q. Because those contracts are not new contracts; correct?

A. No.  Many of those are standing contracts.  The example

I gave of NASA would have been a new one.  But you're right.

Q. But the bulk of the contracts are existing contracts;

correct?

A. Correct.

Q. And for existing contracts, they're not covered by the

terms of the executive order; correct?

A. Could -- I don't understand your question.

Q. For existing contracts that are neither newly awarded or

newly modified, those aren't covered by the terms of the

executive order absent a bilateral modification; correct?
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MR. PEELER:  Your Honor, I object to that question to

the extent it's calling for him to form a legal conclusion as

to the scope of the mandate.

MS. TALMOR:  Your Honor, he's testified as to how

many of the contracts are covered, and so I think it is fair

game to ask him how that's been determined and to test the

veracity of those statements.

THE COURT:  I'm going to overrule the objection.  I

wouldn't allow him to state this in front of a jury because it

is a legal conclusion; however, it is important that he has

offered his calculations that they've done about how many

employees are covered, how many contracts are covered, and I

want to get at the heart of how he made that determination.  

So I'll overrule the objection but with the

understanding that this isn't a witness who's going to be able

to give me a legal opinion, obviously.  It's up to the parties

to give me their arguments and me to make a determination.  

But go ahead, Counsel.

MS. TALMOR:  Thank you, Your Honor.

BY MS. TALMOR:  

Q. So I was asking:  It's correct, isn't it, that the

majority of the contracts that Georgia Tech has determined are

covered are existing contracts?  Correct?

A. That's correct.  The majority, correct.

Q. And the terms of the executive order don't cover existing
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contracts -- correct? -- absent a bilateral modification?

A. That is correct.

Q. And isn't it correct that those bilateral modifications

are voluntarily?

A. Not always, ma'am.

Q. By the terms of the executive order, doesn't it state that

those bilateral modifications are --

A. No, ma'am.

Q. -- voluntary?

A. I can't -- I'm not an attorney.  I can't comment on that.

Q. So isn't it correct that the majority of the contracts

that fall within the covered contracts Georgia Tech has used to

determine faculty, staff, students that are covered, the bulk

of those contracts have been subject to bilateral

modifications -- correct? -- because they're not new or newly

modified contracts?

A. That is correct.  But on a daily basis, we are receiving

guidance from the contracting officers across the various

departments that this is a requirement.  We have to be

compliant with the executive order.  And so a lot of the --

where you are going is in process that is happening now.

Q. But didn't we just establish that the terms of the

executive order don't cover existing contracts that have not

been newly modified?

A. Yes, ma'am.
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Q. And so can you tell us what percentage of -- the contracts

that you've been testifying about, covered contracts covering

these students, faculty, and staff, what percentage of them are

new or newly modified contracts, meaning those that are covered

by the terms of the EO and not a bilateral modification?

A. I don't have that number in front of me, ma'am.

Q. Now, we talked a bit -- or -- I'm sorry.  You talked a few

minutes ago with my colleague about the NASA contract that's

been determined to be a covered contract.  

Can you tell us how many employees work -- employees or

students work on the NASA contract specifically?

A. I don't have that in front of me.

Q. Can you tell us how many employees work in the workplaces

that that contract is performed?

A. I don't have that specificity, ma'am.

Q. Can you tell us how many locations on campus work under

that contract as performed?

A. I would be speculating.  I'd have to go back and look at

the data.  I don't have it in front of me now.

Q. Do you even know whether that contract is performed in

more than one location on campus?

A. I do know that, yes, ma'am.

Q. But you don't know how many locations on campus; correct?

A. No, because, again, that is in our School of Aerospace

Engineering.  It has multiple buildings across campus.  I would
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have to -- and this has been what the challenge is, ma'am.

Trying to figure out who's where and who's doing what where has

been the challenge.

Q. And so you don't know how many of the employees that work

on that contract are currently vaccinated; correct?

A. Not sitting here right now, ma'am, but I could get it.

Q. And so you don't know how many of the employees working on

the NASA contract have requested an exemption; correct?

A. I don't have that handy.

Q. Do you know whether any employees working on that contract

have had an exemption denied?

A. When you say "exemption," do you mean a medical

accommodation or a religious exemption?  Is that your . . .

Q. So yes.  Let me back up a bit.  Thank you.  

Are you familiar with the guidance that's located at

health.gatech.edu?

A. Very familiar.  I helped all through it.

Q. And isn't it correct that that guidance states that a

covered employee can request an exemption based on a

disability, a medical condition, or a sincerely held religious

belief, practice, or observance?

A. That is correct.

Q. And isn't it correct that the guidance states that whether

an exemption is granted will be determined on an individualized

basis?
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A. Absolutely.

Q. And it encourages employees who wish to request an

exemption to do so; correct?

A. Correct.

Q. And doesn't that guidance tell employees that are covered

that do not get vaccinated and are not granted an exempt- --

an extension -- exemption -- I'm sorry -- that they may be

subject to discipline which could include reassignment to a

different workspace or up to termination?

A. That is correct.

Q. And it says that the university is considering options

in order to determine how to handle cases of noncompliance;

correct?

A. We have developed a path recently, and we published the

path on Monday of this week.

Q. Isn't it correct that Georgia Tech does not, at this time,

have plans to fire employees en masse on January 4th?  Correct?

A. On January 4th, no, ma'am.  I mean, the order states

January 18th as the date of compliance.

Q. Isn't it correct that Georgia Tech currently has no plan

to fire employees en masse on January 18th?

A. I can't say that, ma'am, because noncompliant employees

will have to become compliant.  And if we can't accommodate

them working in another space or doing a different job, then we

are going to have to separate because we don't have any other
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way of employing them.

Q. But at this time, you can only speculate as to how many

employees might request an exemption; correct?

A. I can't speculate as to any, ma'am.  I know we have 3,000

people who have done nothing.  And I don't know where they are,

and that's the concern.

Q. And you don't know how many of those 3,000 might request

an exemption; correct?

A. I have no way of knowing that, ma'am.

Q. And you can't determine at this time how many of those

might be denied an exemption if requested; correct?

A. I have no basis to answer that at this point.

Q. And with 3,000 employees who, I think you testified,

haven't engaged with the portal or logged in, you don't know

how many of those might already be vaccinated; correct?

A. We don't.  That's correct.

Q. And so you don't know at this time how many, if any,

covered employees may intend to refuse vaccination without

seeking an exemption; correct?

A. No.  I mean, we have 8 declinations.  And I know, having

talked to many employees, that there's going to be many more

that will not do it.

Q. Do you know today which contracts those 8 declinations

work on?

A. Ma'am, in terms of determining our covered population,
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many of our employees are in places that provide operational

services to our research enterprise.  So when we -- that

question is not -- it's not a definitive question because, for

instance, our folks who work in billing and in HR and those

areas, which are part of the executive order, are --

Q. Let me clarify.

A. -- by nature --

Q. Let me clarify.

A. -- part it, so I can't say that the -- this person in HR

is relative to this -- it's impossible.

Q. Let me clarify.  I apologize.

THE COURT:  Let him finish his answer.  Let him

finish his answer.  

Go ahead.  You can finish your answer.

A. It's impossible.  What I can tell you and -- is who

specifically works on the contracts.  We know that.  We know

that there are many employees who support our aca- -- our

research enterprise through the administration and the function

of our operations, and we know the majority of folks who are --

that are covered are by the adjacency of the first two.

So for the second and third category, it's impossible for

me to say -- I shouldn't say impossible.  We would have to do

a whole lot of analysis.  It's very complicated to say, hey,

because I sit in this hallway next to this person who does

federal research -- is working on a covered contract -- you see
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where I'm going, ma'am?  

It's -- your question is -- it's not clear to be able to

say you are on this contract.  You are not because of those

second and third categories.

BY MS. TALMOR:  

Q. Let me clarify the question.  That's not what I was

asking.  

Are you aware whether any of the 8 declinations work in

HR?

A. I'm not going to comment where those employees work,

ma'am.

Q. Do you know at this time where the 8 who have declined

work?  

A. I have access to the information, ma'am.

Q. Do you know at this time where the 8 who have --

A. I can't tell you right now.  I can't say the -- 1 through

8, but I have access to the information.

Q. Do you know whether any of the 8 who have declined work on

the NASA contract that we've spoken about today?

A. I don't know.

Q. Do you know whether any of the 8 are in the -- kind of

administrative staffing, HR, those kind of offices you were

talking about that are more cross-cutting?

A. Again, I don't have the precise specifics of those

8 people.
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Q. So sitting here today, you can't tell us whether those

8 people work on contracts that are not newly modified and not

newly awarded and, thus, are covered only through a bilateral

modification?

A. I don't have the fidelity of that data, ma'am.

Q. Okay.  And so -- but sitting here today, you can't tell us

that the 8 who have declined are not covered simply by virtue

of a voluntary bilateral modification; correct?

A. No, ma'am.

Q. And so, as we were saying, for the 3,000 that have not yet

engaged with the portal, we don't know at this time how many of

those might already be vaccinated; correct?

A. We have no way of telling, ma'am.

Q. And how many might be granted an exemption?

A. We don't know.

Q. Has Georgia Tech heard from covered employees who

are concerned with being in a workplace with unvaccinated

employees?

A. Could you re- -- say -- I think I got it.  Say that again.

Could you say it again.

Q. Certainly.  Has Georgia Tech heard concerns from employees

about being in a workplace with unvaccinated coworkers?

A. Has Georgia Tech heard -- I mean, absolutely.  Across the

board through -- and everyone has responded to the pandemic in

a different way.  I don't have a specific instance in my mind,
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but sure, absolutely.

Q. And before the mandate that is the subject of this

litigation, Georgia Tech was strongly encouraging all students,

staff, and faculty to obtain vaccination; correct?

A. Correct.  We have encouraged it since the beginning and

provided a means -- an entry point to getting it, so I -- yes,

ma'am.

Q. And a couple of other follow-up questions about the NASA

contract.

I think you said you can't say how many employees work on

that specific contract; correct?

A. No, ma'am.

Q. And so you're not aware at this time whether there are

any employees on that contract who aren't already vaccinated;

corrected?

A. I have no data in my mind of the pedigree of those

employees at all, so I would have to -- we'd have to go study

it.

Q. You spoke a bit about the reputation of Georgia Tech,

of course, and how students and faculty are attracted by the

research opportunities that Georgia Tech presents.  

Now, if students and faculty do not want to obtain

vaccination or otherwise do not comply, do not request and

receive an exemption, isn't it correct that other peer

institutions that would offer the same opportunities
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Georgia Tech offers in those respects would also be subject to

the same requirements?

A. Ma'am, I can't speculate what other -- anybody else and

what they're required to do or not do.  I just know what I'm

required to do.

Q. Isn't it correct that your declaration says that students

and faculty are attracted by Georgia Tech specifically for the

opportunity to work on federal contracts?

A. That is correct.

Q. So wouldn't it follow from that that if an individual is

attracted to Georgia Tech to study or teach or perform research

because they want to work on federal contracts that a

competitor peer institution would be subject to that same

contractor mandate?

A. I suppose.  But, again, ma'am, I can't speak on behalf

of another institution nor their requirements or how they're

employing the -- this situation.

Q. And I'd like to change gears just a bit.

Are you aware of the mechanisms that would allow

Georgia Tech to challenge the inclusion of a COVID-19 safety

clause through an agency administrative process?

A. I'm not, ma'am.

Q. And so are you aware that the loss of a federal contract

can be challenged before the agency that granted and then

revoked that contract?
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A. Yes, ma'am, I realize that.

Q. Are you aware of the ability to seek -- let me start over.

Are you aware that the loss of a federal contract can be

challenged in the Court of Federal Claims?

A. Yes, ma'am.

Q. Okay.  So you are aware that the loss of a federal

contract can be challenged and compensation can be sought for

that loss; correct?

A. Absolutely.

MS. TALMOR:  Thank you.  No further questions.

THE COURT:  Counsel, redirect?

MR. PEELER:  Yes, Your Honor.

REDIRECT EXAMINATION 

BY MR. PEELER:  

Q. Does Georgia Tech routinely bid on federal contracts?

A. Yes, sir.  I would say daily.

Q. You said daily?

A. Well, that's being precocious.  But actually, very often.

I mean, there are a myriad of opportunities for our faculty and

our researchers, so very often.

Q. And is it your understanding that all new federal

contracts are going to include this vaccine mandate clause?

A. As we understand it, yes, sir.

Q. Some of the agencies with whom Georgia Tech contracts, are

those long-term relationships?
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A. Yes, sir.  Some, decades long.

Q. And are those contracts from time to time renewed?

A. Yes, sir.

Q. And is it your understanding that all renewal contracts

are mandated to have this COVID vaccine --

A. Yes, sir.

Q. -- clause in them?

A. The -- you know, our -- many of our long-term

relationships through contract mechanisms are through the

Department of Defense, and that has been very clearly signaled

to us by all of those entities, yes, sir.

Q. And there was some discussion about a bilateral

modification.  

Are those -- it sounds like both sides agree, but is it

optional, a bilateral modification, when it's imposed on a

contract?

A. Absolutely not, sir.  And we're -- many of these are

competitive opportunities.  And, you know, the example -- the

NASA is -- if we didn't sign or concur with the model contract

that was provided, we would have been disqualified from

competition.  So yeah.  I mean, it -- there is not a lot of

choice here.  

Q. I mean, what happens if you don't agree to a bilateral

modification that includes the COVID vaccine mandate clause?

A. We will not get it.  We won't be able to execute that.
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And then what are the effects and the harm caused by that in

subsequent opportunities with that agency or organization?

MR. PEELER:  No further questions.

THE COURT:  I just want to be clear about a couple

things.

EXAMINATION 

BY THE COURT:  

Q. So when you determined covered employees -- you use the

term "covered" a good bit -- those are just employees that were

working on federal contracts, period; right?

A. Well, it's more complicated than that, Your Honor.  The

challenge with the order is -- that's the first category.  So

there's a category of people who work on the federal contracts.

And then there is a category of people who support the people

who work on federal contracts, things like HR, billing,

security, those types of functions.  And then the third

category is the adjacency to the first two.

And so the covered population, as we have assessed it, the

16,000, people fall into one of those three categories where

the third -- the adjacency is the greatest number of the total.

Q. But what -- or which contracts were you basing that

determination on?  Like, how did you -- just starting at the

genesis of contracts, did you just say all federal contracts?

Is that right?

A. Well, I mean, yes, Your Honor.  We looked at, you know,
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those 664 -- we looked at that population of contracts, and we

said, "Okay.  Which ones would these apply to?"  And then we --

that's where we came up with roughly 1,780 or nearly 1,800

contracts that would be a part of this.

And then we first started with who are those people in

that first category, who is working on those contracts.  And

so then we said, "Okay.  Who supports them?" and then "Who's

adjacent to them?"  So that's kind of how the logic flowed

through the way we assessed this.

Q. How did you get this October 8th notice?  I think it's the

PCD notice.  

That's the right date -- right? -- October the 8th?

A. Yes, sir.

Q. Was it by way of email or -- 

A. Yes, sir.  It was an email from the NASA contracting

officer at Moffett Field, California, to our NASA contracting

officer at our institution.  So it was an email exchange

between contracting officer and contracting officer.

Q. Is that how you typically get these bilateral

modifications and PCD notifications, things like that?  Is that

how it typically happens is from the contracting officer by way

of email?

A. Yes, sir.  I mean, I can't comment -- but by and large,

most of the communications between those entities is email

exchanges.  In this current day and age, it's email back and
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forth.

Q. And about that one, what time frame were you given by

which it would have to be inserted, that specific -- the

October 8th one?

A. Yeah.  So we received the email initially saying this was

going to happen on the 8th; we're going to initiate a

deviation.  And we had to concur with the model contract by

the 21st.  So it was roughly, what, almost 2 weeks that -- and

basically, by doing that, said that we would be compliant.  We

didn't have to meet compliance because, of course, the

compliance dates are -- at that point, it was December.  It's

changed to January -- but that we would -- that we were going

to be compliant.

Q. And it was communicated that if you were not, then you

would lose that contract?

A. Yes, sir.  It was communicated that while we wouldn't

be -- we were in a pool -- we were in the final selection pool

for that contract in that we would not be able to further

compete in --

Q. You may have testified to this.  I think you said that,

you know, Georgia Tech is seeking new contracts daily, and then

you walked that back and said frequently.

A. Sure.  Yes, sir.

Q. But what about bilateral modifications?  I'm not sure if I

heard anything -- how frequent does that occur?
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A. I can't comment specifically, Your Honor, but I would say,

on a routine basis, there are modifications for various things,

whether it's changes to periods of performance, changes to

scope, changes to various things.  So I would say frequently.

I don't know if daily is fair but definitely frequently is

what -- how I would characterize it.

Q. But as far as seeking new contracts and bilateral

modifications, does that just happen intermittently depending

on the contract, or is there a -- kind of a routine schedule,

periodic schedule that -- like, it happens every July or

something like that, or does it just happen, depending on the

contract, intermittently throughout the year?

A. Yeah.  I'd say the latter, sir.  I'd say it would happen

depending upon the situation.  Sometimes, it's a need of us as

the performer.  Sometimes, it's a need of the sponsor.  And so

I would say it's intermittent.  There's no cadence to it.

There's no -- you know, it's sporadic.

Q. So it can be something that you-all initiate that you say,

you know, "As the performer, we need something differently done

here in order to perform our obligations," and that would be a

bilateral modification as well?

A. Yeah.  Absolutely, Your Honor.  That happens routinely

with, you know, changes to scope, changes to period of

performance, changes to funding profile of the contract,

et cetera.
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Q. And if there's a condition on bilateral modification such

as this, you'd be given the choice to either actually seek the

modification or not, just say, "I'm not going to seek it

because I don't want anything added to it"?  Is that kind of an

accurate --

A. I think that's fair.

Q. -- description?

A. Yes, Your Honor.  

Q. Okay.  If that specific instance -- 

A. Yeah.

Q. Okay.  

A. I mean -- and that is -- you know, whatever it is between

those two contracting entities.

THE COURT:  Okay.  All right.  I think those are the

notes I had.  

Counsel, anything you want to follow up on that of

what I asked him?

MR. PEELER:  The only --

THE COURT:  Let's wait till you get to the

microphone, Mr. Peeler.  

MR. PEELER:  Yeah.  Thank you.

THE COURT:  Go ahead.

MR. PEELER:  The only question I had was spurred by

some of your questions.  

(No omissions) 
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FURTHER REDIRECT EXAMINATION 

BY MR. PEELER:  

Q. Talk about renewals.  Do the 600 and so -- how many

federal contracts did you identify earlier?

A. Covered, we think it's about 1,780 --

Q. Okay.  So -- 

A. -- give or take.

Q. -- of the 1,780 contracts, do they have different terms,

meaning different expiration dates?

A. Oh, yes, sir.

Q. They don't all just end on the fiscal year, for example?

A. Oh, no.  They're all throughout the calendar year.

Q. And so are you constantly getting renewal requests?

A. All the time.

Q. And . . .

MR. PEELER:  Okay.  Those are the questions --

that's -- the question I had was about renewals.

FURTHER EXAMINATION 

BY THE COURT:  

Q. Okay.  One question I had about -- and I want to make sure

I give opportunity for the Defense to follow up.

I want to be clear about what happens when you don't agree

to a bilateral modification.  You said -- I think you said,

"We don't get it" or, you know, "We don't get the contract" or

something to that effect.  
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Does the contract just remain as is, as it was, or does

the whole contractual arrangement fall apart?  What happens?

A. Well, there's a whole process that ensues, sir.  There's a

whole formal process.  And that -- there's -- you know,

there -- it's a back-and-forth process.  I think -- so there's

definitely a technical process, and it definitely does create

other challenges.  It creates friction with the sponsor.  It

creates friction with us being able to execute the work.  Many

of our employees that work on these federal contracts, that's

what pays their salary.  So there's a lot of challenges

associated with that -- you know, the course of that path.

Q. The modification or the ongoing con- -- in other words,

let's just say there's some request for a bilateral

modification, you know, "Hey, we want -- from now on, we want

more time to perform the work, or we want more money."  I don't

know.

A. Right.

Q. You can think of the terms.

A. Sure.

Q. And one side says, you know -- let's say that, you know,

NASA or some other agency, Department of Defense comes to you

and says that -- "You need to do this more quickly.  You know,

we need to modify it because we need you to have a 4-week

turnaround now."

A. Uh-huh.
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Q. And you say, "Well, if I agree to that, then I'm going to

have to agree to this vaccine portion, so I'm just going to

stay away from doing that" -- that's my hypothetical to you.

Okay? -- "so I'm just -- I'm not even going to go there.  I'm

not even going to say, 'Yeah, we'll agree to do it more quickly

for you.'  I'm not even going to enter negotiations with you on

that."  

What is then likely to happen with that contract?  Does it

just roll on as it was, or does something else happen?

A. I think it could go either way.  I mean, there's a lot of

discretion in this process, sir, between the bonded government

contracting officer and our contracting team.  There could be

a stop work issued where the Government, you know, says stop,

and then that causes, obviously, a lot of challenges for the

people doing that work.

So yeah.  I don't think I have a good solid "this is

always what happens" answer, but I think it depends on that

kind of environment and that kind of situation.

THE COURT:  Okay.  Anything else, Mr. Peeler?

MR. PEELER:  Only -- just to clarify for the Court.

And you'll see in Jill Tincher's declaration, the way the

Government is handling the vaccine mandate on existing

contracts is they're -- the Government is issuing a bilateral

modification.

THE COURT:  That's something you can offer in
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argument.  But if you --

MR. PEELER:  Okay.  

THE COURT:  -- have a question of the witness, you

can ask it at this time.

MR. PEELER:  Okay.

FURTHER REDIRECT EXAMINATION 

BY MR. PEELER:  

Q. Do you have an understanding of how the Government is

going to insert this vaccine mandate into existing contracts?

A. What I can say, sir, is that we are seeing -- we are

getting messages and signaling from all of our contracting

officers and our sponsors that says this is -- this will be a

requirement.  Executive order -- the executive order will be a

part of the future of this contract.  And so we are -- we're

getting signaling of that often, and it's picked up pace over

the last couple of weeks.

Q. Does Georgia Tech view agreeing to that as an option or as

a requirement?

A. We don't see it as an option.  We see -- you know, we are

committed to being compliant, so, you know, we don't see it as

an option.

MR. PEELER:  Those are the questions I have,

Your Honor.

THE COURT:  Thank you.  Of course, I'll allow some

follow-up from the Government as well.  
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Anything further?

MS. TALMOR:  No, Your Honor.

THE COURT:  Okay.  Thank you.  

Can this witness be excused?

MR. PEELER:  He can, but -- as far as the plaintiffs

are concerned.  And we would also request that he be allowed to

remain in the courtroom at this point.

THE COURT:  Any objection to that?

MS. ANDRAPALLIYAL:  No, Your Honor.

THE COURT:  All right.  You may step down.  You may

remain in the courtroom.

THE WITNESS:  Thank you, sir.

THE COURT:  Your next witness, Counsel.

MR. PEELER:  Thank you, Your Honor.  The next witness

is Jason Guilbeault.  

COURT CLERK:  If you'll remain standing and raise

your right hand to be sworn.

(The witness was sworn.)

COURT CLERK:  Thank you.  You can go ahead and have

a seat, please.  

THE WITNESS:  (Complied.)

COURT CLERK:  Okay.  Make sure that that microphone

is as close to you as possible.  

Please state your name for the record and spell your

last name.
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THE WITNESS:  Jason Guilbeault.  Last name is spelled

G-u-i-l-b-e-a-u-l-t.

COURT CLERK:  Thank you.

JASON GUILBEAULT, 

having been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. PEELER:  

Q. What do you do for a living?

A. I am the director of post-award services at Augusta

University.

Q. What do you do in that job?

A. I'm responsible for the office that maintains the

financial compliance for our sponsored programs portfolio of

over $150 million.  I ensure that we have adequate internal

controls in place that properly manage our federal grants,

contracts, as well as non-federal grants and contracts.  I'm

the point person for our annual single audit, as required by

2 CFR 200.

Q. Are you a member of any professional organizations?

A. I am heavily involved with the Society of Research

Administrators, which is an international organization of

research administrators.  I am one of only 50 distinguished

faculty members in their membership.  I've served on their

investment committee, their development and finance committee,

educational and programming committee.  
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I am also a editorial advisory board member for

Thompson Grant Information Services and a annual reviewer of

the Office of Management and Budget Compliance Supplement for

the Council on Governmental Relations.  

Q. Is Augusta University a federal contractor?

A. Yes.

Q. Approximately how much revenue does Augusta University

receive annually in federal contracts?

A. Over 17 million.

Q. And how does that relate to the overall budget of

Augusta University?

A. It's about 10 percent of our total sponsored programs

fundings.

Q. What are some of the federal agencies that Augusta

University contracts with?

A. The VA, which is attached to our university; the

Department of Defense; and the Department of Health and Human

Services.

Q. And are some of those contracts in excess of $250,000?

A. Yes.

Q. Does Augusta University have federal contracts that are

subject to this federal contractor vaccine mandate?

A. Yes.

Q. And has Augusta University been presented with a contract

that requires it to agree to the federal contractor mandate?
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A. Yes.

Q. And give the Court an example of that, please.

A. One of our VA contracts, during a renewal period, worked

that FAR clause into the contract.

Q. And is -- signing that contract with that FAR clause

regarding the vaccine mandate, is that an option for Augusta

University or a requirement?

A. It was not presented to us in a way that we could even

negotiate that, so no.

Q. Is Augusta University a subcontractor on any contracts

that are covered by this vaccine mandate?

A. Yes, sir.

Q. And give the Court, if you would, an example of that,

please.

A. We are a subcontractor on a Leidos Biomedical Research

contract that they received from the Department of Health and

Human Services.

Q. And is there a vaccine mandate clause in that subcontract?

A. Yes.

Q. Is that subcontract in excess of $250,000?

A. Yes.

Q. Have you been involved in Augusta University's response to

the federal contractor mandate?

A. Yes.

Q. How so?
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A. I performed the initial data analytics to identify the

initial list of covered individuals by the mandate, which

involved identifying our federal contracts that would be

subject to the mandate and finding the employee who -- the

employees who work on those contracts and crosswalking that

data with their workspace, such as their office and -- as well

as the departments that they work in, and extrapolating that

data to all of those who would be impacted.

Q. Approximately how many Augusta State [sic] employees so

far have been designated covered employees under the mandate?

A. 5,802, which is about 95 percent of our workforce.

Q. Has Augusta University developed a process by which its

covered employees can report their vaccination status?

A. Yes.

Q. Tell the Court a little about that, please.

A. It's a new software that we recently implemented where

employees can log in and enter their vaccination information,

such as the date that they received the vaccination, and also

upload a picture of their vaccine card.

Q. Do you know how many of the 5,892 [sic] employees have

begun that process?

A. We have 3,606 who have started the process.

Q. So how many have not yet begun the process?

A. Over 2,000.

Q. Is there a process for employees to submit questions and
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comments in connection with reporting their vaccination status?

A. Yes.

Q. Have you had an opportunity to review some of those

comments?

A. Yes, I have.

Q. And what have you seen in that?

A. Definitely concerns from numerous people about having to

get vaccinated.  A lot of the questions are like, "Hey, I'm

not working on a federal contract.  Why do I have to get

vaccinated?  Will Augusta University be responsible for

providing financial compensation if there are any adverse

effects to me receiving the vaccination?  Will I be required to

get a booster shot?  What is the exemption process?  Will I be

fired?"  

We've also had some more complex questions regarding our

international employees who -- maybe they were vaccinated in

their home country but not with one of the American-recognized

vaccinations for this mandate, so they're asking if they have

to get revaccinated or if maybe just getting, like, the Pfizer

booster shot would be fine.

Q. Is Augusta University concerned about resignations over

the vaccine mandate?

A. Yes.

Q. And what's the basis for that?

A. The fact that we have about 2,400 employees who have not
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responded, about 39 percent.  A recent CDC survey stated that

about 30 percent of healthcare workers nationally are not

vaccinated.

Q. Does Augusta University have trouble recruiting and

finding and hiring --

A. Yeah.

Q. -- qualified candidates?

A. Yes, we do.

Q. How so?

A. Well, currently, we have almost 900 vacant positions,

which, if you can imagine -- if we were fully staffed, that

would be about 10, 15 percent of our workforce.  And that is

before this mandate goes into effect.

So seeing some of the comments that folks have provided in

our vaccine software is definitely concerning that that number

can go up for sure.  You know, speaking from within my

department, I -- you know, when I've had a lot of turnover in

my department, it can take months to hire a decent candidate in

this area.  And the -- because what we do is very specialized

in a university setting, particularly in our research

enterprise, it can take months to get them fully trained to

where they are self-sufficient to do their jobs because what we

do is not something you learn in an academic setting.

Q. What impact would resignations and an inability to fill

positions have on Augusta University?
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A. It would prevent us from being able to, you know, perform

the scopes of work of our grants and contracts, the important

research that we do particularly in the medical field that

contribute to the greater good of the nation and the discovery

data that we collect to contribute to science.  Also, providing

patient care to our patient populations is another big concern

and providing education to our students.

Q. Are federal contracts important to Augusta University?

A. Yes.

Q. How so?

A. A lot of our contracts involve doing clinical trials,

providing patient care services.  So, you know, at Augusta

University, patients are one of our number one priorities.

Q. Is Augusta University in a position to just stop being a

federal contractor?

A. No.

Q. Why not?

A. Because of our key role that we play as the State of

Georgia's only public medical school, the research we do is

critical to the people of Georgia as well as the nation.  The

patient care services that we provide are extremely important

to our patients, that they keep receiving the healthcare

services that they need.

MR. PEELER:  Thank you.  No further questions.

THE COURT:  Cross-examination?
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MS. TALMOR:  Thank you, Your Honor.

THE COURT:  Go ahead, Counsel.  Your witness.

CROSS-EXAMINATION 

BY MS. TALMOR:  

Q. Good morning, Mr. Guilbeault.  

So you testified today -- I believe I got this right --

that Augusta currently has about 17 million in federal

contracts; is that correct?

A. That's correct.

Q. Do you know whether all of those federal contracts exceed

$250,000?

A. No, meaning they're not all over that threshold.

Q. Do you know what percentage of that $17 million worth of

federal contracts exceeds $250,000?

A. Not off the top of my head, no.

Q. Do you know which percentage of those $17 million in

contracts are new procurements?

A. Not percentage.  Most of them are renewals.  So, for

example, we've been providing services to the VA for many,

many years, and those are the biggest dollar amount of our

contracts.

Q. Can you say today what percentage of those contracts or

how many of those contracts are either new modifications or

renewals that are subject to the executive order?

A. Not off the top of my head, no.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A-119

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 160 of 298 



    75

Q. Have the $17 million in contracts -- or I believe your

declaration has it listed as 45 active federal contracts;

correct?

A. Yeah.

Q. Do you know how many of those would be covered only

through a bilateral modification?

A. No.

Q. So out of those federal contracts, do you know how many of

those are covered by the terms of the executive order as being

above 250,000 in new procurement or in new modification?

A. Under the federal mandate, they could all be covered

under that.  In fact, one of the VA ones we have is under the

threshold, and they have still worked in that contract clause

because the federal mandate strongly encourages federal

agencies to work in that FAR clause regardless of whether it is

above or below the simplified acquisition threshold.

Q. Right.  But encourage isn't the same as require; correct?

A. That is correct, yes.

Q. So isn't it correct that at least some, if not a majority,

of the contracts would be potentially even covered only through

a bilateral modification, which, by the terms of the executive

order, is only strongly encouraged?

A. Yeah.

Q. Now, isn't it correct that Augusta University has

established a process for covered contract employees to submit
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requests for exemptions from vaccination based on either

religious beliefs, disability, or a medical condition?

A. Yes.

Q. Through what office do covered contract employees request

that exemption?

A. Human Resources.

Q. What is the deadline to submit exemption requests?

A. We plan on being in compliance with the federal mandate by

January 8 -- 18th.

Q. So employees can submit exemption requests right up

through January 18th?

A. We have not specifically stated that that is the case.

Q. So as of now, employees don't have a set deadline to

submit an exemption request; correct?

A. Not a set deadline for that but a set deadline to be in

compliance.

Q. Do you know how many covered employees have yet requested

an exemption specifically?

A. 180.

Q. 180.  And do you know, out of those 180 requests, how many

have been granted?

A. Not specifically.  They have been reviewed.  Some of them

are still in process.  You know, when someone submits an

exemption request, Human Resources is responsible for obtaining

all the necessary backup documentation.  Sometimes there's
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a lot of back-and-forth with the questions they get.  Maybe

they get incomplete data.  So there -- you know, it's a moving

target.

Q. Certainly.  So today, you can't tell us how many exemption

requests, if any, have been denied; correct?

A. No.

Q. So you can't tell us what percentage of the requests are

being denied?

A. No.

Q. Can you predict in the future what percentage of exemption

requests might be denied?

A. No.

Q. And so sitting here today, you're not personally aware of

any Augusta covered employee whose request for an exemption has

been denied; correct?

A. No -- I'm sorry.  Yes, correct.

Q. Thank you.  

And so you also lack knowledge of any specific covered

employee who has requested an exemption, been denied, and yet

still maintains refusal to accept a vaccination; correct?

A. Correct.

Q. And I believe you said over 2,000 potentially covered

employees haven't started the process; correct?

A. Yeah.

Q. And so sitting here today, you don't know how many of
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those 2,000 have already been vaccinated; correct?

A. No, we do not know that.

Q. And so you don't know how many of those 2,000 will request

an exemption; correct?

A. Correct.

Q. And you don't know how many of those 2,000 may be

intending to get vaccinated between now and January 18th;

correct?

A. Correct.

Q. And of those 2,000, do you know specifically how many of

those, if any, work on contracts that exceed $250,000 and are

new procurements or modifications?

A. No.

Q. Are you familiar with the guidance listed at

my.augusta.edu/reopening/faqs?

A. Yes.

Q. Doesn't that --

THE COURT:  I'm sorry.  If you could, please speak

up, sir.

THE WITNESS:  Oh, sorry.  

A. Yes.

BY MS. TALMOR:  

Q. Doesn't that guidance tell employees that those who do not

get vaccinated and are not granted an extension -- an

exemption, if any, may be subject to progressive discipline
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subject to the university's workplace rules and guidelines?

A. Yes.

Q. And doesn't it say that the university is considering

other options as well, including, potentially, unpaid leave,

and that other options may be provided at a later date?

A. Yes.

Q. In other words, Augusta has no plans to fire employees

en masse next month; correct?

A. Not that I'm aware of.

Q. And so you don't know how many covered contract employees

may refuse vaccination without first seeking an exemption;

correct?

A. Correct.

Q. And so you can only speculate as to how many might refuse

vaccination in the end; correct?

A. Correct.

Q. And you don't know, sitting here today, what the

progressive discipline mentioned on the FAQs might include;

correct?

A. Correct.

Q. And without knowing these pertinent facts, you can't say,

sitting here today, how many employees Augusta might relocate

to another workspace; correct?

A. Correct.

Q. And you can't say how many employees Augusta might end up
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having to discipline, if any?

A. Correct.

Q. And you can't say how many employees Augusta might remove

or terminate in the end, if any?

A. Correct.

Q. I'd like to change gears just a bit.  

Are you aware of the mechanisms that would allow Augusta

to challenge the inclusion of a COVID-19 safety clause through

an agency administrative process?

A. Meaning when they work it into a contract, like the

contract negotiation of that?

Q. Yes.  Are you aware that the potential inclusion of a

COVID safety clause can be challenged through an administrative

process with the agency administering the contract?

A. Typically, when we get contracts, there's no wiggle room

with the federal Government, so we have had no success in terms

of negotiating federal contracts other than maybe

indemnification clauses.

Q. So is it fair to say that you're not familiar with the

administrative process that lets you challenge, potentially,

the inclusion of a clause such as the COVID-19 safety clause?

A. Correct.

Q. Are you aware that the loss of a federal contract can be

challenged in the Court of Federal Claims?

A. Yes.
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Q. So is it fair to say that you're aware that the potential

loss of a federal contract can be challenged in court and

compensation can be sought for that loss?

A. Not the compensation part, no.

Q. Okay.  So you're not aware that compensation can be sought

for the loss of a contract?

A. Correct.

Q. Has Augusta heard from any covered employees who expressed

concerns about entering in a workplace where they worked with

unvaccinated coworkers?

A. I don't believe so.  I don't know that.  I know I've heard

the other side where the unvaccinated people have had concerns

about getting vaccinated but not the other way around.

Q. You haven't heard any concerns from Augusta students,

faculty, or staff with concerns about being in a workplace with

unvaccinated peers?

A. No.

Q. Have you heard any concerns from patients who were

concerned with interacting with healthcare professionals who

had not been vaccinated?

A. No.

Q. You mentioned a VA contract renewal.

Does that contract exceed $250,000?

A. No.

Q. It does not.  
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And so by the terms of the executive order, it was only

strongly encouraged to include the safety clause; correct?

A. Correct.

Q. You also mentioned in your direct testimony a biomedical

research subcontract.  I think it was with Leidos.

A. Yes.

Q. Do you know how many employees work on that subcontract?

A. Not off the top of my head, no.

Q. Do you know how many workspaces are included in work

performed under that subcontract?

A. I would image our health sciences campus.  So the way our

university is structured from a building standpoint, we have

a lot of connectors between our buildings.  So even if they

work in one building, it can technically be multiple buildings

that get covered because of that.  

So, you know, even having one contract can cover an entire

campus as well as all the supporting offices.  Like, say, HR

is in a different building.  Well, under the executive order,

all the supporting offices, like HR, legal, finance, which are

spread out throughout campus, they would be covered as well.

Q. But you can't say how many employees work on that

biomedical research subcontract; correct?

A. At least one.

Q. At least one.

So you can't say how many employees that work on that
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subcontract might be vaccinated; correct?

A. Correct.

Q. And so you're not able to say with any certainty today

whether there are any unvaccinated employees working on that

subcontract; correct?

A. Correct.

Q. Do you know the value of that subcontract?

A. It's over $250,000.

Q. And you testified that Augusta University has many

contracts that concern healthcare research specifically;

correct?

A. Correct.  

Q. And those healthcare research contracts involve

Augusta University Health; correct?

A. No.  The medical center -- the health system does not

run through my office, just the university and our research

institute.

Q. So the healthcare research contracts that are discussed in

your declaration in this case --

A. Well, providing patient care, yes.  So it's -- it's a

unique structure when you're an academic medical center.  So

the medical center can have its own set of administrators, for

example, but -- so you may have, by good example, like a

department chair of a clinical department in the hospital who

is technically a university employee.  Their grants and
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contracts run through the university as opposed to the medical

center.  They may oversee medical center employees that -- you

know, their payroll, for example, does not post to the

university side of the general ledger.

And so it's a little complex of a structure.  So,

typically, the folks who have any sort of, you know, teaching

or research as part of their faculty contract would be housed

in the university even though their physical space will be in

the hospital.

Q. Regarding coverage under the -- potential coverage on the

contract -- or mandate that we're discussing in this case,

isn't it correct that Augusta is considering workers with

Augusta University Health to potentially be covered because of

the federal contracts that are received for healthcare

research?

A. I'm not involved in the medical center issues, just the

university side.

Q. So the numbers you gave us of the individuals who are

potentially covered, that does not include individuals at

Augusta University Health?

A. That's just the university side.

Q. Okay.  And the -- Augusta University Health, if any

individuals there are covered, that would be separate from the

numbers that you gave us?

A. Yes.
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MS. TALMOR:  Okay.  No further questions.

THE COURT:  Thank you.  

Redirect?

MR. PEELER:  Yes, Your Honor.

REDIRECT EXAMINATION 

BY MR. PEELER:  

Q. You mentioned the connectivity of the campus.  

How does that relate to whether one person in one place is

a covered employee and how that affects -- or -- I'm sorry --

one person in one place works directly on a federal contract

and how that affects the covered employee analysis?

A. So, basically, the way the mandate works, if someone is

in the same workspace, which can be defined as a building --

it can be defined as parking garages, parking decks, and

stuff like that.  You know, if they work in just one of

those buildings, it -- like I said, the way our hospital is

connected, we have bridges that go over streets to other

buildings that are technically making them connected like one

giant building.

Q. The -- now, grants fall under your department as well;

right?

A. Correct.

Q. Do individuals who work on federal contracts and

individuals who work on federal grants share workspace?

A. Yes, they do.
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MR. PEELER:  Okay.  No further questions.

THE COURT:  Any follow-up?

MS. TALMOR:  No, Your Honor.  Thank you.

THE COURT:  One question I have or maybe two.  

EXAMINATION 

BY THE COURT:  

Q. You stated at some point, I think it was, that 95 percent

of your federal contracts were designated as covered.

Did I remember that correctly?

A. The 95 percent was related to our employees who fall under

the mandate.

Q. I'm sorry.  95 percent of employees fall under -- and you

said -- if I remember right, I -- if I heard you correctly, it

was they designated.  Who is -- or the question may have been

they designated.

Who is "they"?  Like, who came up with that designation?

A. It was a combination.  So I performed the initial data

analytics.  As you'll see in my testimony, it was like

4000-and-something employees.  And then as we've involved other

offices and also gotten new FAQs on the mandate, our human

resources office, they've really taken point reviewing all the

data.  Our finance office has been involved as well.  

So it's been this collaborative effort between, like,

legal, HR, finance, myself included, in these data analytics to

really analyze the positions that we didn't initially identify
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to see --

Q. That's what's gotten the number to 5,892 [sic]?   

A. Yeah.

Q. And the FAQs, are those frequently asked question

responses that you're getting from -- well, let me just ask

you:  From whom are they coming?

A. The federal mandates of the executive order, they have a

list of FAQs.

Q. Are you-all having to keep up to date on those FAQs?

A. Yes, yes.  I think the most recent update was

mid-November.  So, you know, as we learn more about the

executive order, it can certainly force us to look at some of

the people we initially said don't fall under the executive

order and reevaluate them and say, okay, well, now we feel like

they should be under the executive order.

Q. And some -- I'm trying to get an idea of how this is

working in the grassroots.

Okay.  So there's been a lot of discussion about this word

"encouraged."  

Has it been your experience that the word "encouraged"

means the agencies are encouraged to include it in the contract

or the agencies are encouraged to encourage the contractors to

agree to it?  

Help me there a little bit.  I was unclear about how

that's happening.
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A. In our experience at Augusta University, when an agency --

say they are strongly encouraged to put it into their contract.

They don't allow us to negotiate it out of the contract.

So in the scenario where one of our VA contracts is under

the $250,000 simplified acquisition threshold, it's not

presented to us as a negotiable term of that contract that we

can say, "Hey, can you please take that out?"

THE COURT:  I think that's all that I had.  Let me

make sure.

Okay.  Anything else?

MR. PEELER:  No, Your Honor.  

May this witness be excused?

THE COURT:  Any follow-up?

MS. TALMOR:  Yes, Your Honor.

THE COURT:  Go ahead.

RECROSS-EXAMINATION 

BY MS. TALMOR:  

Q. You mentioned the VA contract which you said was under

$250,000 but was strongly encouraged for the clause to be

included.

A. Uh-huh.

Q. Was that contract being modified in any way other than the

inclusion of the COVID-19 safety clause?

A. Yeah.  So we get a annual -- they kind of keep, like, a --

one contract to serve many years.  And every year, they'd give
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you, like, a little bit more money for that particular year.

Q. Are you aware of any contract that was threatened to be

terminated for Augusta declining to include a safety clause

where it's not required by the EO, in other words, it's

strongly encouraged?

A. No.

Q. Have you had any contracting officer threaten to terminate

a contract if Augusta refused to include the clause that it's

only strongly encouraged but not required by the EO?

A. No.

Q. Has Augusta had any contract terminated because of the

failure to modify a contract on a bilateral basis where the

inclusion is only encouraged?

A. No.

MS. TALMOR:  Thank you.  

FURTHER EXAMINATION 

BY THE COURT: 

Q. And your response reminded me of one thing I was going to

ask about.  

How frequently are you either renewing contracts -- by

"you," I mean Augusta University --

A. Yeah.

Q. -- renewing contracts or seeking new contracts?

A. So a lot of our contracts renew every year; some, every

other year.  In terms of winning new contracts, I mean, our
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faculty are always submitting applications to win new grants,

new contracts.  You know, that's part of what they're supposed

to do as part of their job duties is to, you know, try to win

grants and contracts and do research and do patient care.

THE COURT:  Okay.  That's all I have.  You may step

down.  Thank you.  

Can he remain in the courtroom if he chooses to do

so?

MS. ANDRAPALLIYAL:  Yes, Your Honor.

THE COURT:  You don't have to, but you can if you

want to.

All right.  Your next witness, Counsel.

MR. PEELER:  Thank you, Your Honor.

MR. PATRICK:  Your Honor, I hate to interrupt.  

Is it possible to ask for a brief bathroom break?

THE COURT:  Yeah.  We'll do it.  We'll take a recess

right now.  I will take a 10-minute recess.

MR. PATRICK:  Thank you, Your Honor.

COURT SECURITY OFFICER:  All rise.

(A recess was taken from 11:14 a.m. to 11:34 a.m.)

COURT SECURITY OFFICER:  All rise.  This honorable

court is back in session.  Be seated.  Come to order.

THE COURT:  Your next witness, Counsel.

MR. PEELER:  The plaintiffs call Sige Burden.

THE COURT:  Thank you, sir.  If you'll remain
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standing, Mrs. Hammock has a question for you.

COURT CLERK:  If you will, sir, please raise your

right hand and be sworn.

(The witness was sworn.)

COURT CLERK:  Thank you.  You can have a seat,

please.  And if you will, pull that microphone as close to you

as possible.

THE WITNESS:  (Complied.)

COURT CLERK:  State your name for the record and

spell your last name for us.

THE WITNESS:  Sige -- and I'll spell -- my first name

is S-i-g-e -- Burden, B-u-r-d-e-n, Jr.

COURT CLERK:  Thank you.

THE COURT:  If you would like, sir, you can lower

your mask while you testify since we've got enough distance

here so everybody can hear you well.

THE WITNESS:  (Complied.)

THE COURT:  All right.  Thank you.  You can take it

off if you want if that's more comfortable.  

All right.  Go ahead.

SIGE BURDEN, JR., 

having been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. PEELER:  

Q. What do you do for a living?
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A. I am the senior managing director for the workforce

engagement department of the central human resources office for

the University of Georgia.

Q. And how long have you been with University of Georgia?

A. I've been with the University of Georgia since 1997.  I've

been in this role since January of 2000.

Q. And what are your duties and responsibilities?

A. The responsibilities for my department could generally

be what would be known as employee relations.  We deal with

workplace issues and concerns, conflict resolution, some

versions of mediation, investigations, workplace violence,

compliance and interpretation, applicability of personnel

statutes, FMLA, Fair Labor Standard Act, ADA, and also the

system and UGA policies and procedures compliance.

Q. Have you been involved in the University of Georgia's

response to the federal contractor vaccine mandate?

A. Yes, I have.

Q. How so?

A. I've been on the task force that the University of Georgia

completed -- put together to address the issues.

Q. Are you familiar with how many University of Georgia

employees so far have been identified as covered employees

under the vaccine mandate?

A. The -- if I may consult my number just to make sure I have

the right number.
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Q. Sure.

A. The total number to date that have been identified as

covered, if I understood the question correctly, is 14,728.

That's as of yesterday.

Q. Is there a process for covered employees to report

vaccination status at UGA?

A. Yes.  We use a system known as DawgCheck where an

individual will sign in using their individual sign-on

passwords -- I.D.  And then they will go into that system, and

they're asked if they have been fully vaccinated.  And if such,

they will be asked to upload the proof of vaccination.  If they

are not vaccinated, they also have the option to be directed to

request a -- an accommodation.

Q. How many of the 14,728 employees have started this

DawgCheck process?

A. As far as starting the process, we have the number as

6,334 have submitted proof of vaccination.

Q. And so how many have not begun the process?

A. Right now, we have that number at 8,394 that have not

submitted proof of vaccination.

Q. Have -- has University of Georgia fielded questions from

employees regarding the vaccine mandate?

A. Yes.  We have fielded numerous questions.  The basic

questions -- and I'm not sure if you want me to go into some of

the --
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Q. Yeah.

A. -- questions.

Q. My next question is if you could provide the Court some

examples of some of those questions.

A. Of course.  Some of the questions that we have received

are the basics of what does fully vaccinated -- what does that

mean?  How is that defined?  Questions we'll get are:  What

does it mean to be a covered employee?  How did I get

identified as a covered employee?  

Some of the other questions that we'll get are things

like:  When we hit the deadline, which now is January 4th,

January 5th, will I be fired, for example, or terminated -- my

employment terminated if I'm not fully vaccinated, for example?

Q. Is the University of Georgia concerned about resignations

from the vaccine mandate?

A. Based on some of the conversations that -- and the

questions that we've received and conversations we've had with

employees, that is going to be a concern and that is a concern.

We -- outside of the base questions, things like, you know,

"What are the rules?" what we're hearing are the follow-up

questions.  And those are the ones, from my experience, that

are -- raises a little bit of a concern.  

When you start asking not only "Can I be terminated?"

but "If I leave, will I -- for example, will I get unemployment

insurance?  If I choose to retire, what does my sick leave" --
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they're starting to ask the more in-depth questions that might

go along with those options that they may be considering.

Q. And how would resignations impact the University of

Georgia?

A. Well, resignations or any loss of an individual from our

employment force is just going to exasperate what is already

a problem with us as staffing and our staffing shortage in

general.

Q. And talk a little bit about that, about the labor market

as it relates to University of Georgia's ability to recruit and

onboard qualified applicants.

A. We are in the same boat as a lot of folks.  We are -- our

numbers suggest that we are at least at a -- what could be

easily said at least a 10 percent job vacancy rate, which is

high.  We're seeing individual -- if you break it down by

individual departments, especially the front facing, those

that are dealing with student services, their numbers -- their

vacancy -- they just can't fill them.  

If you're down a few hundred campus temporary employees

that are used to driving the buses or filling the -- working

in the food service industry -- if you're down police officers,

these are things that are having an immediate impact on the

workforce -- or on the university's ability to deliver the

services at the appropriate level. 

Q. And are you aware of any information as to whether the
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number of job applicants is -- how that relates to the number

of job openings at University of Georgia now?

A. The numbers are very low.  It's tough.  The information

that we're getting from the hiring authorities in the various

department is the applicant pool is just small.  That is -- and

on top of that, what you're also getting is hiring-in

departments -- hiring agencies, the different schools, and

departments have to grapple with "I've got a smaller applicant

pool."  

So in certain positions, you have to grapple with this

idea of "Do I settle for a warm body, or do I try to hold out

for the person that is really the best qualified, that really

has all the skill sets I need?" especially in some of the

professional ranks.  So that is sort of that nightmare that the

departments are sort of facing right now.

MR. PEELER:  Those are the questions I have.

Thank you.

THE COURT:  Cross-examination?

MR. PATRICK:  May I inquire, Your Honor?

THE COURT:  You may.  Your witness.

CROSS-EXAMINATION 

BY MR. PATRICK:  

Q. Good morning, Mr. Burden.  I'm Brad --

A. Good morning.

Q. -- Patrick.  I'm an assistant United States attorney
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appearing on behalf of the defendants.

You gave a number of 14,728 individuals that the

University of Georgia had identified as covered contract

employees; is that correct?

A. Yes, sir.  I believe that's the number that I read, yes,

sir.

Q. And that was as of yesterday?

A. That was as of yesterday.

Q. Does that figure include employees who are working solely

on existing contracts, meaning contracts that were entered into

before November 14th, 2021?

A. If I'm understanding your question correctly, that number

represents anybody that has been identified as a covered

employee.  And that -- I believe that number includes those

that are working directly on a federal contract.  Those are

in support of a federal contract.  And it's -- I believe that

number is -- also includes some folks that are part of -- if I

remember the third component about persons that are interacting

or in a covered workplace.

Q. And so when we're referring to a contract -- or when

you're referring to a contract that would make someone eligible

to be included in that figure, are those contracts contracts

that were including ones that were entered into or in existence

before November 14th of 2021?

A. That, I do not have a factual answer to, sir.  All I know
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is if my under- -- information is correct, my understanding

is that the University of Georgia, which I can talk for, has

signed their federal contract.  So as far as I know, these

numbers reflect that.  I don't know about before that

particular date that you referenced.  I don't have that

information.

Q. All right.  So let me just be -- make sure that I

understand your testimony.  You correct --

A. Yes, sir.

Q. -- me if I've got it wrong.

A. Yes, sir.

Q. But it's your understanding that those employees are

working on or in a workspace that pertains to some federal

contract, and you don't have the particulars as to when that

contract was entered into --

A. No.

Q. -- is that fair?

A. That's a fair statement, yes, sir.

Q. So are you able to identify for us here today the number

of employees who are working on contracts that were issued on

or after November 14th, 2021?

A. I don't have that definitive number.  I would -- I

don't -- my -- the numbers that I have, I wouldn't be able to

give you an answer that pertains to persons before that date as

far as contracts, if I heard your question correctly.
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Q. And is that because of the function of your job in working

in faculty/staff relations and not on the actual performance of

the contracts themselves?

A. Yeah.  I do not work actually as far as the issuance or

signing of a contract, no, sir.

Q. So have you reviewed the documents that were attached to

the supplemental declaration of Jill Tincher that was dated

November 30th, 2021, that filed on the docket at ECF 76-3?

A. No, sir.

Q. You have not reviewed those documents?

A. No, sir.  If I'm understanding your question, I've not

reviewed that document.

Q. Okay.  And so just to nail this down a little bit more,

you also don't have knowledge of the contracts that Ms. Tincher

references in her supplemental declaration between the

University of Georgia and various federal agencies and one

subcontract with Mount Sinai?

A. No, sir.

Q. Are you aware of the availability of relief that the

University of Georgia could seek with respect to economic harm

it might experience from any amendments to existing contracts

that the university believes might be unlawful?

A. No, sir.  I don't have any firsthand knowledge of that.

Q. Okay.  And are you aware of any remedies that the

University of Georgia could seek for the loss of a federal
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contract before the Court of Federal Claims?

A. No, sir.

Q. You mentioned a system that the university has developed

called DawgCheck; is that correct?

A. Yes, sir, as far as putting in your proof of vaccination,

if I'm hearing you correctly.

Q. Yes, that was --

A. Yes, sir.

Q. -- my question.

A. Yes, sir.  

Q. And you testified -- you identified a breakdown of

individuals who had submitted proof of vaccination and

individuals who have not yet submitted proof of vaccination;

is that correct?

A. Correct.

Q. And you said that the number of individuals who had

submitted proof of vaccination is 6,344 or thereabouts; is that

right?

A. Yes, sir.

Q. Does that number include only individuals who have been

fully vaccinated, for example, individuals who obtained both

doses of the mRNA vaccine?

A. That number, as I understand it, also includes anybody

that has also been upload- -- has been confirmed to have a --

an approved reasonable accommodation.
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Q. So there are some individuals that have -- that are

included in that 6,344 that are individuals who have not, in

fact, been vaccinated?

A. As far as I know, the way these numbers were compiled,

yes, because the counter is also true.  The ones that have not

been -- submitted proof of vaccination, those persons in that

category have not -- have -- maybe have applied for a

reasonable accommodation, religious accommodation request, or a

medical accommodation request and they have not completed that

process yet.

Q. That segues perfectly into my next question.  So I

wanted to ask you a little bit about the process that UGA has

established for covered contract employees or the employees it

has designated as covered contract employees to submit requests

for exemptions.  

It's your understanding that the university has a system

like that?

A. For submitting -- for requesting an accommodation?

Q. Yes, sir.

A. Yes, sir.

Q. And an individual can submit a request for an exemption on

the basis of their sincerely held religious beliefs --

A. Uh-huh.  

Q. -- any disabilities they might have, or their medical

needs; is that correct?
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A. That is correct.

Q. And would they submit that request through DawgCheck or

through another forum?

A. DawgCheck will refer them to the human resources office,

specifically my department.

Q. Are you familiar with the FAQs that are published at

coronavirus.uga.edu entitled, quote, Federal COVID-19

Requirements for University of Georgia Covered Employees?

A. Yes, sir.

Q. And that site announces that UGA has determined that

covered contract employees who have exemption requests pending

should continue working while their requests are being

processed; is that correct?

A. That's the way the FAQ reads.

Q. In other words, UGA does not intend to take remedial

action or action to remove those employees while their

exemption requests are being processed; right?

A. At this point in time, we're allowing that individual to

continue adhering to the normal, at this point in time, masking

and social distancing requirements that have always been

there, but we will process their -- aggressively process their

accommodation request.

Q. And so while that request is being processed, the

university is not going to be taking adverse employment action

against them; is that correct?
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A. That's correct.

Q. How many exemption requests from covered contract

employees have been submitted thus far to the university?

A. The -- for religious or medical, or would you like them

together or split?

Q. All together.

A. Okay.  Well, the religious I know are 291 religious

exemption requests, and the ADA medical are 35.

Q. When is the deadline for covered contract employees to

request an exemption if they want to pursue one?

A. I don't know that there's -- a deadline has ever been

stated in print for any employee.  If they have an

accommodation request, they get to request it.

Q. So when we talk about the 8,394 individuals as of

yesterday who have, I think you had said -- phrased it, have

not submitted proof of vaccination --

A. Uh-huh.  

Q. -- to date, you don't know how many of those 8,394

individuals intend, at a later date, to submit a request for an

exemption, do you?

A. That's correct.

Q. And you anticipate that more exemption requests will be

coming in in the future, do you -- don't you?

A. As additional employees are identified as covered, I

think, based on the pattern we've seen up to this point in
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time, we would -- I would anticipate that there will be other

employees that will look to seek an accommodation request.

Q. Do you have any idea how many additional exemption

requests that haven't yet been submitted are expected in the

future?

A. No, I do not.

Q. That would be speculation?

A. Yeah.  That would -- for me, that would be, yes, sir.

Q. Do you have any way to estimate how many covered contract

employees intend to refuse vaccination altogether without

seeking any type of exemption they might otherwise be eligible

for?

A. Do I have any way of knowing that?  Did I hear the

question correctly?

Q. That is the question, yes.

A. Okay.  No, I do not have a definitive number.

Q. Of the slightly more than 300 requests for exemption that

have been submitted to date, how many have been decided?

A. Of the religious accommodations, all but 5.

Q. What percentage of exemption requests submitted to date

have been denied?

A. 4.  Oh, I'm sorry.  I'm -- let me correct that.

4 religious have been denied.  2 ADA medical have been denied.

Q. So a total of 6 --

A. Correct.
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Q. -- accommodations have been denied?

A. Yes, sir.

Q. Is there an opportunity for any of those 6 individuals to

submit additional documentation in support of their request for

an exemption?

A. The appeal process goes through the EOO office.

Q. So let me reask my question.  I'm not sure I -- is there

an opportunity for those 6 individuals to submit additional

information or otherwise contest the -- 

A. Yes.

Q. -- university's determination on their exemption request?

A. Yes.  We would have informed the individual if -- that

they -- for example, the wording would be "The information that

you've provided does not fit for an accommodation," something

along that line.  "If you would like to appeal this ruling,

then your next point of contact would be EOO."

Q. And there remains time for those 6 individuals to seek to

rectify whatever deficiencies were identified in those denied

exemption requests?

A. I would assume that.  I couldn't speak to the time line.

I don't govern EOO's process.  But, yes, they would have --

Q. Do you know how many of those 6 individuals have invoked

that right to appeal to the EEO [sic]?

A. I am not aware of that information.  I have not heard from

EOO.  I have not been asked for additional information, so I
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just don't know.  I don't have any -- I don't have any evidence

that they've sought an appeal.

Q. The 6 individuals who have had their requests denied, do

you know what contracts they are working on?

A. No, I do not know.

Q. Do you know, for example, whether the contracts those

6 individuals are working on are contracts that exceed

$250,000?

A. That, I do not know.  Only thing that I know of these

6 individuals, that they were identified as covered.  Now,

which category they fell into -- directly working, support, or

whether they're in a workplace setting -- I don't know.

Q. Do you have any way of knowing the number or percentage of

exemption requests that are going to be denied in the future?

A. No, I do not.

Q. Do you know, of the 8,394 individuals who have not yet

submitted proof of vaccination, how many of those have been

fully vaccinated?

A. That, I do not know.

Q. Without knowing how many covered contract employees will

submit exemption requests or have exemption requests denied,

can you say how many employees UGA intends to relocate to

alternate workspaces?

A. That -- I do not have that number.

Q. Without knowing that information, can you say how many
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employees UGA intends to discipline?

A. That -- I do not have that number.

Q. Can you say how many employees UGA will remove or

terminate on January 18th of next year?

A. I do not have that number.

MR. PATRICK:  Thank you.  Those are the questions

I have.

THE COURT:  Thank you, Counsel.  

Anything further?

MR. PEELER:  Not for this witness, Your Honor.

THE COURT:  I don't have anything for this witness

either.  

You may step down, sir.  If you'd like to, you can

remain in the courtroom.  You don't have to, but you can if you

want to.

MR. PEELER:  He may -- is the witness excused?

THE COURT:  He is excused, yes.  

MR. PEELER:  Okay.  Thank you.

THE COURT:  You may step down.  Thank you, sir.

MR. PEELER:  Your Honor, before the plaintiff

rests, I would like to recognize that there are additional

party representatives who are in the courtroom:  Associate

Vice Chancellor of Legal Affairs, Juanita Hicks, is here on

behalf of Board of Regents.  I'm sorry.  Chris McGraw is

here on behalf of Board of Regents.  Vice Chancellor of
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Human Resources, Juanita Hicks, is here on behalf of Board of

Regents.  And then the general counsel of the Georgia Institute

of Technology, Ling-Ling Nie, is here as well on behalf of

Georgia Tech.

THE COURT:  Thank you, Counsel.  

Do you rest at this time?

MR. PEELER:  We do rest, Your Honor, again, just

subject to the ability to make some legal argument.

THE COURT:  Indeed.

It's the noon hour, and my practice is to try to take

a lunch at the noon hour.  I don't always do that, particularly

when we're in trial, but, today, I think we have that luxury

to be able to do so.  That way, you don't all feel rushed when

giving me your arguments, and you can think about the evidence

you received in context of the arguments you're about to give.  

So we'll take a recess.  I'm going to take an hour

recess.  Take a recess.  I'll see you-all back here at 1:00,

and we can delve into some argument at that time.  Okay?

MR. PEELER:  Thank you, Your Honor.

COURT SECURITY OFFICER:  All rise.

(A recess was taken from 11:58 a.m. to 1:32 p.m.)

COURT SECURITY OFFICER:  All rise.  This honorable

court is back in session.  Be seated.  Come to order.

THE COURT:  Okay.  Thank you-all for your patience.

We had a couple matters we needed to take care of.
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Counsel, you may proceed.

JUSTICE MELTON:  Thank you, Your Honor.  My name is

Harold Melton.  And, first of all, I want to begin by telling

you it's a pleasure to be in front of you this afternoon.

I'm going to address standing in harm as it relates to our

preliminary injunction request, and then my partner, Mr. Misha

Tseytlin, will address the likelihood of success.

And so, as this Court is very well familiar,

article III standing is laid out pretty clearly.  There's a

three-part test.  There needs to be an injury in fact.  I will

pause there.  That injury in fact, for our purposes, only

needs to be a credible threat of injury.  We're talking about

enjoining potential harms, future harms, so that only needs to

be a credible threat of injury.  

And for preliminary injunction purposes, we're

looking at injury that would occur throughout the life of the

litigation, not injury that's already happened, not injury that

will happen next week, but injury that will happen throughout

the life of the litigation.

So the first part of that test is:  Is there an

injury in fact, which only needs to be a credible threat?

Secondly, that injury needs to be traceable to the challenged

conduct of the defendant.  We've heard a lot of conversation

about that.  And the injury is likely to be redressed -- this

is the third part.  The injury is likely to be redressed by a
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favorable judicial decision.  

That's a three-part test.  All those factors are

geared towards answering one relatively simple question, and

that is:  Do the plaintiffs have a stake in the litigation?

That's the big picture of all that we're looking at.  And if

we -- if you find that the plaintiffs have a stake in this

litigation, we have standing.

And I'll also say that the bar is even lower in this

case where we're talking about the states' sovereign interests

being protected as it relates to intrusions or perceived

intrusion.  I think we're showing very real intrusions by the

federal government.  And so under those circumstances, the bar

is even lower, and the courts have said that states are

entitled to special solicitude in standing.

So with that in mind, I believe we can show and have

shown in our materials and the testimony today standing is

clear.  But the federal government is contesting standing, so

I'm just going to go a little bit slower than I otherwise might

and try to address some of the arguments that have been raised

and I anticipate will be raised.

Let me begin with this.  The State of Georgia has

many contracts.  We have presented to this Court only one

specific segment of the State of Georgia, not just the

university system and only one specific sector but three

universities that are involved, and then we have the named
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states as well.

But what you're seeing here is the full scope of what

is involved when you start peeling back the layers in just one

small sector.  But you can imagine it's being played out in

sectors all across the state, all across the country.  But for

your purposes, all that's before you is the ones that we have

in -- named in this case as far as the standing issues are

concerned.

THE COURT:  Counsel, you make a point in which you

said the State of Georgia and then you said the parties that

are named in this case.  I've received some evidence today.

Obviously, you've provided affidavits.  And most of that

focuses almost exclusively on the State of Georgia.  But,

obviously, the State of Georgia is not the only named

plaintiff.

Do I need to have information about each of these

three factors, the three-part test that you laid out, as to the

other states, or is it sufficient for me just to have enough as

to one of the state plaintiffs?

JUSTICE MELTON:  Well, I think you do have evidence

before you from each of the states.  You have the declarations

that are being -- have been presented to you.  And what we are

arguing -- what we have shown -- and I think as we go through

the presentation here, you will see that what we have argued

and shown is duplicated all across.  
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There's no imagination necessary to envision what

we've talked about here being played out every day in every

state at every university, especially at a Research I

university.  And even -- you have your intervenors here.

They're going to talk about, if allowed, the impact in the

building world.  Any segment is suffering all types are impacts

that are very, very similar to what we're talking about here.

THE COURT:  Okay.  Go ahead.  Thank you.

JUSTICE MELTON:  So the contracts -- there's been a

good bit of talk about existing contracts.  And you began this

morning by asking what we thought about the procedural outline

in the Kentucky order.  I want to say this about that.  We, of

course, love the Kentucky order.  We think that the Court could

have gone even further.  

But there's one aspect of the Kentucky order that I

would say -- I would take issue with, and that is the Kentucky

order says that existing contracts are not covered in the

contract or mandate.  That is not correct, I respectfully

submit to this Court.  

The executive order says -- in Paragraph 5(c), it

says this:  Agencies are strongly encouraged, to the extent

permitted by law, to do what -- to include this clause that

we've been talking about.  So it expressly specifically

addresses existing contracts.

What it doesn't do is say that the clause is required
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or mandated.  It says that -- where the agencies are required

to insist on that clause, it says strongly encourage.  So it

does, in fact, address existing contracts.  

Now, how much weight can you put on this notion that

it's strongly encouraged and not required or mandated?  Well,

an executive order is an order to the bosses that -- to the

people that the boss, the President, supervises.  

And so if an agency head hears from their boss it's

strongly encouraged, I'm not sure that that makes much of a

difference in terms of the fire that's lit under you to

actually get the job done.  As a practical matter, what it

means is -- especially the way it's -- this is phrased, it

means that these agencies are supposed to get this clause

inserted to the extent permitted by law.  That's what they're

asking.

It says agencies are strongly encouraged to the

extent permitted by law to get these clauses inserted.  So that

invites standing because we actually need a Court to say this

is what is permitted by law.  And until they're told otherwise,

they're going to keep pushing.  

I say that because that's what we're, in fact,

seeing.  We're seeing the clauses being sent to the

universities, to the contractors, and they're asking for this

language.  They're insisting on this language to be put in

the contracts.  And I say asked, but the language in the
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communication is more of a man- -- in tone, mandatory.  They're

saying this must be signed.

The federal government wants to emphasize or make

the argument that these contracts are bilateral.  They're not

unilateral.  That's their argument.  I will tell you, to the

states, it feels very unilateral because of the transmittal

language that it's mandatory in tone.  But let's assume that

it's bilateral.  At least let's dig into that, and let's see

what they mean by that.

To the extent that this is bilateral, a large part

of what we're arguing to this Court is the contractor mandate

insists on a choice, and it insists on the agencies and the

contractors making a choice that they should not be forced to

make.  The choice that they are being made . . . when they're

presenting with this language, is to either comply with the

mandate or risk, for example, being a Tier I research

institution.

Either you comply with the mandate or go broke.

Either you comply with the mandate or lose your distinction as

a top university.  Either comply with the mandate or become

something other than what you were created to be in the first

instance.  And so that's a choice that they should not be

forced to make.

THE COURT:  Are we certain that -- I quizzed the

witnesses on this, about these existing contracts and asked
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them, "Well, what if you just say no" -- right? -- "you just

say, 'No, we're not going to do that.  We're going to keep

rolling under our current contract the way it currently is.

You know, we're not going to agree to an amendment, but, hey,

we're going to hold you to its current terms?'"  You know,

in normal contract law, that's what I would think of would

normally occur.  

Is there something different going on here?

JUSTICE MELTON:  I would say there are at least three

things that are -- that I would add to that.  The first is

there's a -- definitely a concern about impact on ability to

win future contracts if you say no to this.  That's the first

thing.

The second thing I would point to is when they say

bilateral, what they mean is an adhesion contract, take it or

leave it, bilateral contract.  This is not a term that they're

asking to negotiate in terms of time line or how many more

widgets can you produce in a certain -- by a certain day.  This

is a take-it-or-leave-it proposition.

The third thing is that in -- if you look at

Plaintiffs' Exhibit 24, which is the declaration of

Jill Tincher at the University of Georgia, she mentioned in

Paragraph 14 that there are three separate FAR provisions --

three separate FAR provisions that essentially give the

Government the authority to terminate the stop work, to order
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stop work on a contract when they -- when the Government

determines that it's in its best interest.  

And those are in -- in -- those are standard FAR

provisions, and those FAR provisions apply to all contracts

regardless of dollar amount.  So you're walking into a very

tenuous space if you start trying to say no to this idea of

including these clauses in agreeing to these mandates.

So it does not feel bilateral.  It's not presented

in the bilateral form by the agencies who are reading the same

thing that they're reading.  And there's no aspect of it that

feels bilateral to the universities.

That said, even if it does not apply to existing

contracts, it still applies to future contracts.  And when I

say "future contracts," I mean contracts that are completely

new but also renewals.  

Well, what's a renewal?  Renewal is a re-up of what?

An existing contract.  So it's still very much in play.  For

every contract they want to continue doing that's existing,

you're going to have to deal with this clause.  

And, for standing purposes, all you have to show is

that you have an intent to bid on a contract, that you have a

desire to bid on a contract, that you plan to bid on a

contract.  It doesn't have to be existing.  It doesn't even

have to be imminent.  It only needs to be something that you

intend to do.
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And, again, we're talking about injury during the

life of the litigation.  And we're living in a world where all

these universities are in the contracting business on a regular

basis.  How -- it's not daily.  But if it's not daily, it's

weekly.  If it's not weekly, it's monthly.  This is what they

do.  It's in their DNA.  It's who they are.  

So we have plenty of new contracts.  We also have the

Georgia Tech contract.  And all these institutions do the work

of federal contracts.  It's what they do.  So I think standing

is extremely clear and more than established in this instance. 

Now, let's talk a little bit about the harms.

There's mon- -- we talked about monetary damages, that the

federal government was asking questions about, you know, the

ability to win money and seek monetary awards to cover for the

monetary aspects of what we're dealing with.

This is a little bit different.  Typically, the idea

is if you can file a lawsuit and recover some type of monetary

award, then you don't get to enjoy the benefit of a preliminary

injunction.  This is not that.  

The money that is being spent to rev up -- I don't

know a cause of action you could file to say, hey, the federal

government is entitled to -- I -- we're entitled to recovery

from the federal government for the money that we had to expend

to get ready to comply with this mandate.  That's not the kind

of monetary damages that would preclude -- that would be
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available, and so there's no preclusion because of the money

lost in this instance.

Also, this -- the money that we're talking about the

universities spending, these are institutional costs.  They're

across the enterprise.  And so this is not the kind of money

you can segregate for this contract or that contract and seek

to recover that way.  But even there, we don't need to rely on

the monetary aspect for harm.

You heard Mr. Shannon, Michael Shannon, talk about

the nonmonetary aspect of what's going on.  These universities,

he described, as very inclusive.  He used the word "inclusive."

He used the word "partner" and "Jackets Caring for Jackets" or

something like that.  

The whole idea is we, as a university, have not been

forcing our employers or our students to get vaccines.  And

they made that decision very intentionally.  Their approach --

and this is out -- throughout the university system.  Their

approach has been to insist on, urge vaccines because we care.

And that's been consistent with who they are as a university

system, being inclusive, tolerating differences, having skill

sets from all over, having people from all over the world.  And

it takes years and years of trust and goodwill to build that

spirit of partnership.  

And now with the mandate, all of a sudden, without

much warning, instead of walking arm in arm towards
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vaccination, now you're facing off with one another, and now

you're -- it's an adversarial system that says now you must

have your vaccine.  

And now we're talking about, well, we don't know who

will be fired and if we're really going to fire, who they're

going to remove and -- now we're asking a whole different set

of questions.  And these are questions that we were not asking

for, but we have no choice now but to ask these questions when

there's no good answer, which is why they couldn't answer it --

there's no good answer for these types of questions.  

So it really changed the whole dynamic and changes

the whole dynamic of how the university is interacting with

their employees, how the universities are interacting with

their students, and how the universities are interacting with

their subcontractors and the subcontractors' relationship to

their employees.  And, again, that's being played out across

the workplace.

There has been no semblance of deliberation in how

this mandate has fallen to the ground as it relates to getting

to implementation stage at the university level.  Let's

assume -- and I know there's a lot of debate whether there --

whether the federal government has any power at all to issue a

vaccine mandate, but let's assume that they do.  

If there's one entity that has the authority to

declare a vaccine mandate, we know who that -- who has the
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clearest authority.  We know who that would be.  That would be

Congress.  And there, there's a deliberative process.  There's

debate.  You hear from stakeholders.  People will know that

debate's going.  They could -- they can prepare themselves for

it.  

They can do change management that they said the

university hasn't had an opportunity to do.  There are things

you can do in anticipation.  And, in that process, there's

information, there's feedback, and then you get the right size

and find the right balance.  You find the right mix or at least

come closer to it.  None of that's happened here.  

So let's assume maybe Congress, who has the clearest

authority -- maybe assume somebody else does it.  Well, who's

the next clearest authority to be able to issue something like

this, if it can be done at all?  Well, it would be the agencies

going through the rulemaking process.  

That's been truncated.  That's been compromised.  And

what we had instead was a presidential edict coming down from

high without that deliberative process.  That has had a huge

impact on the sudden change that now the employees are being

forced to undergo, and it has changed the interaction, the

goodwill as it relates to the employees and vis-à-vis the

administration of these institutions.  

This has been a "fire first, aim second" approach to

dealing with the pandemic, and it's not the way it's supposed
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to work.  It's been a rush.  The federal government has rushed,

and now the universities are forced to rush.  This is not the

way they would want to do business.  This is not how they have

done business in the past nor how they intend to do it in the

future.

So harms, they're losses that we won't get back.

We know people who have retired.  We know who -- some who will

retire.  Those retirements, once they're gone, they're gone.

There's a lot of talk about how many people will the

universities have to terminate.  We don't know.  We don't know

how many we'll have to terminate.  

And I'll tell you one reason why the language is in

those -- is on the websites of each one of those universities

that kind of waffle on that question.  It's because they want

to waffle on that question.  They would love to be available to

avoid terminating.  They're not going to commit to terminating

people on the front end.  But is that a possibility?

Absolutely.

What about moving people to a different assignment?

Yeah, we'd love to.  But what do you do with a police officer

who has to -- who you can't send out on the street?  How many

of those can you keep from sending out?  How many ways can you

reassign a police officer without having them interact with the

public?  And where else can that police officer go to find

employment other than with a fed- -- an agency that does
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federal contracting?

So there's a lot of uncertainty, but some of that is

a product of where we are.  We're still rushing.  We're still

learning.  As you heard, what we fear is what we don't know.

We fear that we don't know what we know, something along those

lines.  I think you get my point. 

What we do know is there will be -- we're not

guessing about the existence of noncompliance.  We know there

will be some noncompliance.  We are -- we would be guessing if

we tried to throw out a specific number of what that is.  We

would absolutely be guessing at that point.

We do know that it will be a meaningful number.  We

don't know where they will be, but we do know that there will

be a meaningful number.  And I hope that the federal government

is not putting on us the ability to project how important each

one of those individuals that we lose will be.

We can lose critical people in food services, and

that will be a hindrance to the operation of what we're trying

to do.  And we're already struggling with food services.  They

could be solving cancer.  They could be solving the pandemic.

We don't know.  But there are certain things that are very

critical -- that may not be sexy but very critical to the

operations of these institutions, and they're already suffering

in those regards.

The FAQ -- one of the FAQs actually places the
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burden -- this is another reason why it's so hard to know.

One of the FAQs actually places a burden on the vendors to

specifically identify those who won't be involved in a contract

and those who won't come in contact with those involved in a

contract before you can say they are uncovered.  

So it takes a lot of work to determine that

somebody's uncovered.  It's on the employer to determine

that -- not only that that person won't be involved on the

contract but won't be involved in coming in contact with

somebody working on a contract before we can say they're

uncovered.  That's how broad and how burdensome this mandate

is.  Again, we're not guessing about whether we will have

noncompliance among -- in the workforce.  

In Exhibit 31 of our submission, there's a survey,

and it starts -- the caption of it is "9 Out of 10 Employers

Fear They Will Lose Some Unvaccinated Workers."  That's 9 out

of 10.

Exhibit 32 is a survey by the Kaiser Family

Foundation, 1 in 3 unvaccinated workers -- we're talking about

those that have remained unvaccinated intentionally -- 1 out of

3 say they would quit rather than submit to a mandate -- a

vaccine mandate.

Exhibit 35, only 55 percent of Georgians right now

are fully vaccinated.

And so we know we're going to lose people.  We
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know we're going to lose critical people.  We can't tell you

specifically what that'll be.  We know that we've lost

goodwill.  We've lost a dynamic relationship that we've had.  

And I have to say this is only on the front end of

implementation.  We still have a lot more to go before we get

to the finish line.  And as we get close to that finish line,

the tension only builds.  It doesn't get less.  It grows.  

And so we're -- even with the windup to where we

are, we're seeing this tension build.  And there's a lot of

counseling, and there -- and sometimes there have been tears.

But we're -- even with the windup.  But as we get to that line,

that's when it's going to get real, and that's when the tension

is going to get even more formidable.  

The Court can't give us that goodwill back.  The

Government can't give us that goodwill back.  The universities

can, but it's going to take them a long time to rebuild that

trust and rebuild that workforce.  This is a fundamental

intrusion into how the universities and the State have decided

to go about dealing with vaccines, and it's a fundamental

intrusion into how the universities have dealt with their

workforce.  And so that is a harm.

And I will say in terms of harm, complying with a

regulation -- and my partner will get into the likelihood of

success.  But complying with a regulation that's later held to

be invalid is presumed to be harm, and that's especially true,
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again, when we're dealing with a sovereign.

THE COURT:  And that's from the BST Holdings case

that Judge Tatenhove cited?  You're going --

JUSTICE MELTON:  That's correct.  So -- and they

cited Texas v. EPA, which is a United States Supreme Court case

for that proposition.

This case is not about vaccines.  This case is not

about whether vaccines are good or bad.  There's an amicus

brief that's been submitted that's from the American Medical

Association saying vaccines are good.  We could have found an

amicus brief from somebody talking about universities being

good.  If we would have done that, we would have just joined

a conversation that's really beside the point.  

You can assume that vaccines are good.  This is not

about that.  This case is about how Government is supposed

to -- how the federal government is supposed to push out

broad -- wide-sweeping, broad-ranging policy initiatives

that call for intrusion into what has historically been state

purview.

THE COURT:  You would agree that this is

unprecedented, what all of us are having to do.  Courts have

had to do a lot to respond to this pandemic.  

Would you agree?

JUSTICE MELTON:  I would agree with that.

THE COURT:  So it's one thing to make that on an
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everyday basis, but, I mean . . .

JUSTICE MELTON:  Sure.  We have -- yes.  And I agree

with that.  But, again, there's a process.  And if it can be

done -- and, yes, it's unprecedented.  We know the clearest

authority is Congress.  It's a deliberative process.  If -- and

even if you don't go that route, you're -- you have stronger

grounds than where we are now if you go through the rulemaking

process.

And so that has all the benefits of having

deliberation; having rightsizing, what we call balancing.  You

have the benefits of letting people see what's coming and

preparing their hearts and minds and souls for what they might

otherwise have more difficulty accepting.

So this is urgent because we're only now beginning

to ramp up to the real tough days.  It's been tough.  What we

see are tougher days ahead.  What they have done so far to

comply, these universities, has been pretty remarkable and

all-encompassing and all-consuming, and they've played along

at great cost.  But they're going to spend more time and more

energy and more capital going forward.

On the other hand, if you --

THE COURT:  It's a little bit to the -- well, let

me -- keep going forward and get me -- I think you're going to

talk about the balancing test.

JUSTICE MELTON:  Well, actually, that was my --
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THE COURT:  Go ahead.

JUSTICE MELTON:  -- next sentence.

THE COURT:  Yes, sir.  Go ahead.

JUSTICE MELTON:  So, on the other hand, then, what is

the harm to the federal government?  Well, some of the harm, to

the extent there is, is other -- it's somewhat self-imposed,

I'd say, because rather than issue this mandate in September,

had they gone through more of a notice-comment process, more of

a legislative process, maybe -- just maybe we wouldn't be here

and we'd have a totally different case or maybe no case at all.

I don't know the answer to that.

But there is no valid, protected interest in

supporting or in not enjoining something that's invalid.

There's no protected interest in maintaining something that's

invalid even in the course of this litigation, so there -- and

in a worst-case scenario, even if they pause -- even if you

hit pause right now, they could still go through a -- more of

a robust notice-and-comment process.  They could maybe even

consider congressional action.  But there are ways to do this,

and the federal government has not done it.  

And so we have a stake in this litigation.  The

states -- the universities all have a stake in this litigation.

There's real injury in fact, and there's harm -- immediate harm

and future harm that we need relief from.

THE COURT:  So one question about -- and this goes to
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your point about the balancing of the harms.  So I imagine that

the federal government is going to say, well, the harm is going

to be that the economy and our ability to contract within that

economy is going to be harmed because of disruptions in the

workplace due to COVID outbreaks.  Even Judge Tatenhove gave

that judgment deference, that administrative judgments are due.  

Do I have to give it that deference?  Does the Court

have to give it that deference when looking at injury, or is it

something that, you know, I would weigh harm and new, and I

don't, you know -- 

JUSTICE MELTON:  That's a tough question because, as

you mentioned earlier, we're in uncharted ground.  This is a --

I think everybody would agree this is an extreme act.  Whether

it's lawful or not is another question.  But it's an extreme

act to declare these broad vaccine requirements.  

And it's a tough question because in order to be able

to do that, you need clear legislative authority.  And I'm not

too sure -- and, actually, I don't believe that the President

has that clear legislative authority.  So it's kind of hard to

answer how much deference you should give on the harm because

they don't have the authority to do what they did in the first

place.  

And so if they say that they did it for economic

purposes, that's what they're relying on for their legislative

authority.  That's not specific enough.  So whether you defer
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to it or not, it's still not specific enough.  It's a thin reed

to do what they've done.  

The procurement act was not intended to be the tool

for mandating vaccines.  It just wasn't.  Now you might be able

to tailor this narrowly under that language, but they didn't do

that.  The federal government did not tailor this narrowly.

They made it as broadly as they could.

THE COURT:  So a question for you about the scope.

Assume I'm with you.  And I'm not saying that I am.  But

assuming I am and I'm -- you know, I'm granting an injunction,

Tatenhove in the Eastern District of Kentucky limited it to the

parties that were at hand:  Kentucky, Ohio, Tennessee, and the

two additional plaintiffs at issue in that case.  

Is that -- you know, I think the reason I ask you

this question and not your colleague is it seems to dovetail

into your question -- your arguments about injury.  

Would that be the appropriate remedy here is to limit

it to the parties at hand -- again, assuming if the plaintiff

intervenors are involved, to those parties?

JUSTICE MELTON:  Well, I would say two things,

Your Honor.  At minimum, yes.  Two, you're really going to get

me in trouble with my very intelligent partner who's really

thought about how to answer that question.

THE COURT:  Okay.  Fair.  I just didn't know which --

it -- you know, it dovetails somewhat into my first question to
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you, which is, you know:  Am I looking at all the states here,

because I'm hearing a lot of Georgia evidence, and so that's

kind of --

JUSTICE MELTON:  But -- yes.  But at minimum, the

plaintiffs in this case.

THE COURT:  Okay.  Okay.  All right.  I'll hear from

your colleague at this time.

JUSTICE MELTON:  Thank you, Your Honor.

THE COURT:  Thank you, Counsel.

MR. TSEYTLIN:  Thank you, Your Honor.  I'm

Misha Tseytlin, and I'll begin by addressing the scope of the

injunction issue.  Like my colleague said, certainly, the

parties before this Court, all the states, they should be

within the scope of the injunction.  The evidence -- we have

evidence for every single state.  And in any event, there is

no reason to infer that the kind of evidence that we have for

Georgia wouldn't apply otherwise.  

With regard to whether Your Honor decides to extend

the injunction nationwide, that's really within the Court's

discretion.  With regard to the CMS mandate, we saw the

district court in Missouri limit it to just the states before

it.  The district court in Louisiana extended it nationwide

on the notion that this is administrative action; it applies

equally everywhere -- the same rationale would apply

everywhere.  We need to have nationwide clarity.  
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There's a -- the robust debate among the courts of

this country and among the justices of the United States

Supreme Court as to the propriety of nationwide injunctions,

when they should issue, the circumstances under which they

should issue.  We don't have much of a --

THE COURT:  Where do you and your clients fall in

that -- I agree there's a robust debate, but where do you and

your clients fall within that debate?

MR. TSEYTLIN:  We don't have a dog in the fight

whether Your Honor chooses to go nationwide or not.  Our

interest is in having our states protected.  But in

Your Honor's equitable discretion, Your Honor could go the

Missouri route or Louisiana route.  And I don't think there is

any -- now, my friends cite cases.  There's cases on the other

side.  

There's no binding case law that would require

Your Honor to choose the Missouri route or the Louisiana route.

It's really up to Your Honor's discretion considering -- courts

sitting in equity -- considering your equitable judgment about

whether it makes sense on one hand to allow further percolation

around the country, which I think is the strongest argument for

the Missouri approach, or, on the other hand, because you did

have a -- do have a unified executive order, a unified -- other

aspects of the mandate, whether, then, as a result, it's better

to have nationwide uniformity.  
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Those are two interests that are balanced as between

the Missouri and Louisiana approach, and we leave it to

Your Honor's judgment as to which path Your Honor would choose

while saying just, I think, my friends in DOJ overemphasized

the clarity with which they say only one path is available.

I think both paths are available to this Court under the

U.S. Supreme Court case law.

THE COURT:  Okay.  Thank you.  And before you get

into your other argument that I know you're ready and willing

to make, I asked earlier -- and Mr. Melton addressed some of

this, that being the issue of this Section 1 of the opinion and

order.  And I'm not asking anybody, you know, as to this

question specifically.  You know, I'm not asking you to --

MR. TSEYTLIN:  Yeah.

THE COURT:  -- just tailor your arguments totally

to the Eastern District of Kentucky opinion.  But as to this

issue, I want to know if that is an accurate summary of the

administrative ins and outs, if you will, of how we've come to

be here.

MR. TSEYTLIN:  All right, Your Honor.  I'll be able

to answer it very specifically.  

We are comfortable with everything on Pages 1 through

5 except on Page 4.  You know, I think it's -- after the first

sentence.  It says the vaccine requirement officially applies

only to contracts awarded . . . and it does not recognize, I
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think -- which is clear from the executive order's text is that

the executive order does apply to existing contracts.  It says

that agencies are strongly encouraged to attempt to impose the

vaccine mandate upon the states.

So it gives the specific instruction, encouragement,

to agencies to try to impose it upon us.  They're -- and they

are going -- they are doing that.  They're going around trying

to impose it on us.  There is nowhere elsewhere that they cite

where they get that authority to go around and try to force us

to accept those bilateral changes rather than the executive

order.  

The executive order is the only source for their

authority as far as anyone has cited for them to go ahead and

try to force those bilateral -- which are not really

bilateral -- agreements on us.

So if the -- what the Eastern District of Kentucky

is saying there is that the contractor mandate -- the executive

order includes the mandate, and then it requires this other

clause that says you agencies have the authority to go around

trying to impose this on existing contracts.  

It might be that the Court is being inexact there,

but we are challenging the executive order, which includes the

section that says that agencies are strongly encouraged to try

to impose this mandate on existing contracts.  

That is in the executive order.  That is part of
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what we're challenging.  There is no legal authority for the

executive order to tell agencies to do that.  There's no

authority that the agencies cite for trying to get those into

our contracts other than this illegal executive order.  

So that is what I think.  I wouldn't say that that on

Page 4 is technically inaccurate in what the Eastern District

of Kentucky says, but it's at least vague enough that it could

be interpreted as inaccurate.

THE COURT:  All right.  Fair enough.  All right.

Go ahead.

MR. TSEYTLIN:  Now, turning to the likelihood of

success -- and we have been here for quite a while, so I'm

going to try to be brief.  I'm not going to repeat all --

everything in our brief.  I think the likelihood of success is

fairly straightforward.  

The United States Supreme Court, in the Alabama

Association of REALTORS case decided just a couple of months

ago, said when the executive branch points to vague, general

language in a statute, in order to do something that is, quote,

of vast economic political significance, it needs specific

statutory authorization.  It can't point to vague, broad

language.

And the Supreme Court didn't say this, as it has in

the past, in the Clean Air Act or -- area or the FDA area.  You

know, it's (indiscernible).  The U.S. Supreme Court said this
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to the federal government, the same defendants we have here

when they were attempting to do something new in addressing

COVID-19.  That is an on-point authority.  

The district courts and the Fifth Circuit have since

looked at that case in other novel uses of broad, vague,

statutory language, have held that, under the Alabama

Association of REALTORS case, the federal government loses.

The likelihood of success on the merits for the challengers

is -- it happened in the OSHA circumstance.  It happened in the

CMS circumstance and happened in Kentucky with regard to this

very mandate.

We made this -- the Alabama Association of REALTORS

case our lead case in our brief.  We emphasized the major

questions doctrine, federalism, clear statement rule

procurement act, which is exactly the kind of vague language

that the federal government relied upon in Alabama Association

of REALTORS and has relied upon in the Fifth Circuit case and

in other cases and said that's obviously not good enough under

that high standard.  

What -- all it says is the, quote, President may

prescribe policies and directives that he considers necessary

to carry out the subtitle.  And then, obviously, that's carried

over to the economic and efficient system for federal

government.  That's vague, broad language.  Under Alabama

Association of REALTORS, that's not enough.  
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Well, we put this in the brief, and I was curious.

What are my friends going to say about this?  We have a very

recent U.S. Supreme Court case that appears to be exactly on

point.  How are they going to try to distinguish it?  Deafening

silence.  As far as I could tell from their brief, they did not

mention the Alabama Association of REALTORS case one time in

their brief.  Maybe I missed the citation, but I didn't see it

in there.

And even if they said it, they did not attempt to

grapple with this reasoning.  They did not mention the major

questions doctrine.  They did not mention the federal clear

statement rule, and they did not argue that there is any

language in a procurement act that would satisfy the clearly

applicable burden that they have.

They basically made the same exact argument they

made in Alabama Association of REALTORS and that they made in

the Fifth Circuit, and they've lost it all in all of those

circumstances.  As far as I know, no Court has accepted their

position.  But I think the -- most important for this Court's

purposes is the U.S. Supreme Court, in Alabama Association of

REALTORS, rejected their position, held that you need clear,

specific language.  

And given that we have a U.S. Supreme Court case on

point, given that we have standards from the federal government

as to how they satisfy the standards from that case, that,
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I would respectfully submit, is the end of the ball game on

likelihood of success.  Your Honor does not need to say any

more than that for us to prevail.  That's how the U.S. Supreme

Court dealt with it in Alabama Association of REALTORS, and

that can be enough.

But even if Your Honor thinks that, for some reason,

the major questions doctrine doesn't apply or perhaps is a

belt-and-suspenders matter Your Honor wants to discuss, well,

what if this wasn't a regulation of broad, nationwide

significance?  And it obviously is.  

You know, you have 20-something percent of the --

of employees work for federal contractors.  I mean, I think

there's no serious argument that this isn't a major question.

This is, you know, vaccine mandates.  This is the issue of the

day.  

Even if Your Honor wanted to treat this as more a

prosaic regulation of the kind that they cite in some of the

older procurement act cases, you know, where --

THE COURT:  Like Kahn?  You would say -- are you --

when you say "some of the older procurement act cases" they

cite, would you include Kahn in those cases --

MR. TSEYTLIN:  Yes, that's right.

THE COURT:  -- from the District of Columbia -- or

from the D.C. Circuit?  

Do you think Kahn is still good law after Alabama
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Association of REALTORS?

MR. TSEYTLIN:  I --

THE COURT:  I mean, again, it's not binding on this

Court.  I know that would be your initial -- it's not from the

Eleventh Circuit.  

But if -- you know, assuming that we were in that

circuit, would it still be good law after Alabama Association

of REALTORS?

MR. TSEYTLIN:  If I was arguing in the D.C. Circuit,

I would say that -- to that Court that Kahn did not address the

major question doctrine.  You know, Brian Williamson, I think,

hadn't been decided by then.  But even if it had, it hadn't

decided that issue, so it didn't -- the way the major question

doctrine works, it's a threshold inquiry.  

Does the major question doctrine apply?  Then you go

into one round of inquiry.  If it doesn't apply, then you go

into a different round of inquiry.  So all Kahn did was do the

second round.

So what I would tell the D.C. Circuit is either

that argument wasn't before the Court or that doctrine wasn't

developed.  So it only did the second order inquiry.

Your Honor still has to do the first order inquiry under the

Alabama Association of REALTORS case.  

Is this a major question doctrine case?  It obviously

is.  Does it satisfy it?  My friends don't argue that it does.
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That's the end of the ball game.  

But if Your Honor wanted to pass through that or,

as a matter of belt and suspenders, do the Kahn analysis, then

the standard is a reasonably close nexus standard.  And here,

this -- that's not satisfied.  The easiest way to see it's not

satisfied is whom the mandate applies to.  

It doesn't apply to just the workers working, you

know, closely in a lab on the federal contract.  It covers

anyone that passes the employee in the hall, in the parking

lot, and then the obligation is on the contractor to determine

this.  So it's not -- it's not on the -- it's -- as the

Fifth Circuit said in its -- in the decision on the OSHA

mandate, it's wildly overinclusive and underinclusive.  

But even stepping away from that, if you think about

the kind of authority that they're claiming here and if you

kind of drill down on it, what they're really saying is that

they have the authority to impose any requirement that leads

to a healthier workforce so you have less employee absenteeism.

That's really what they're getting at.  

If that is so, then they would, under their reading

of the procurement act, be able to impose healthy eating on

federal contractors, exercise.  You know, this isn't kind of

fanciful.  The --

THE COURT:  I would imagine that your opposition's

response to that is going to be that, you know, eating
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fattening foods is not contagious --

MR. TSEYTLIN:  Well, that's true.  But it's certainly

true that if you have --

THE COURT:  -- and not as highly infectious within a

workplace as COVID-19 has appeared to be.

MR. TSEYTLIN:  Right.  

THE COURT:  But what's so --

MR. TSEYTLIN:  But if you --

THE COURT:  But just to get a go ahead, respond to

that because I imagine that's what we're going to hear.

MR. TSEYTLIN:  Well, I mean, that's fair enough.  But

the -- they are saying they have the authority under the

procurement act to deal with absenteeism in the workplace, that

is, things that would make employees sick and not show up to

work, that that is within the scope of the procurement act.

And what I'm saying is, as a categorical matter, that

can't be because a healthy -- people who don't exercise, people

who eat unhealthy are less likely to show up to work.  And so

under the same logic they're using, they would be able to reach

out and -- and their point was that this is a very broad

language and this Court shouldn't second-guess their judgment.  

So if a President came along later and said, you

know, if we have employees that are not working out, that are

smoking, that are eating badly, they're -- they are more likely

to be sick.  I mean, there's no dispute that that's science,
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that those workers are more likely to be absent, and that the

procurement act covers that subject matter.

It is perhaps true that COVID-19 is a more direct

link, but my point here is that when you're talking about the

procurement act, the procurement act just doesn't deal with

that kind of subject matter.  That is not the kind of nexus to

economy and efficiency that the procurement act deals with.  

And I think that also has to be the case under

constitutional doctrines, including constitutional avoidance,

because if a procurement act allowed the President to take this

incredibly broad power over federal contracting, which deals

with, you know, about a fifth of the nation's workforce or a

fourth of the nation's workforce, and leverage it to deal with

issues of health, whether employees are healthy, whether people

are healthy, then the President would be -- and Congress would

be directly in the wheelhouse of the states in dealing with

health and public policy.  

My friends in other COVID cases in -- often cite the

Jacobson case from the U.S. Supreme Court about how, you know,

vaccines can be required.  Jacobson deals -- emphasizes

strongly that that is the states' prerogative.  The states are

the ones to decide, you know, how to deal with issues of

vaccine mandates.  

And when -- if the procurement act is read to allow

the President to deal with vaccine mandates, then Congress
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would have delegated him that authority, and then that would

be, then, stepping directly onto the states.  It would cause

a very serious constitutional problem for the procurement act,

which I think is incumbent upon this Court under binding case

law to attempt to avoid.

So that -- those are my presentations on the

substantive failures of the vaccine mandate.  I have -- I would

like to make a couple of brief remarks about the failure of

notice and comment.  But I -- if Your Honor has any more

questions about the substantive objections, I would like to

address those, if I can.

THE COURT:  Let me review my notes briefly on that

point just to be certain.

I want to get you back to scope before we move on.  

MR. TSEYTLIN:  Yes.

THE COURT:  There's one issue that I had.  And

perhaps this will be better after I hear from the intervenors,

but since we're on it . . .

Did that -- should that affect -- and you may say,

again, "We have no dog in that fight, Judge."  

But if we allowed the intervenor plaintiffs to

intervene and I find that they have standing -- of course,

I'd have to find that to allow them to intervene, but I --

and I find that they satisfy the other portions of receiving

injunctive relief at this stage -- this preliminary stage,
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would that affect the scope, and would it weigh -- should it

weigh the Court's analysis as to how broad the scope should be?

MR. TSEYTLIN:  Certainly, Your Honor.  And I don't

want to speak for them if -- to the extent that they have

numbers that are nationwide.  That certainly would impact it

if there are numbers that are -- that they are going to speak

about that are localized in our states, then it wouldn't impact

my answer before, but I will leave that to them.

But I do think I just have to step back.  It is --

the number of plaint- -- the scope of Your Honor's injunction,

the broader it becomes.  Like the logic to make it nationwide

becomes stronger.  You know, Your Honor, during that --

because, like I said, there's, like, really the two interests.

One is on the side of the Missouri court approach or the

Kentucky court approach.  There's the percolation.  This issue

is being litigated in many states.  This Court should limit it

to the plaintiff states and the parties before it.

The interest in the other side the Louisiana court

found persuasive is the interest for nationwide uniformity.

And if, in order to give full relief to the plaintiffs, you're

getting closer to nationwide, that kind of tips in favor of the

Louisiana approach.  But, again --

THE COURT:  And you're -- and you say there's just

valid grounds for going in both of those grounds -- both of

those areas when a Court decides -- and, again, I haven't
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decided, to be clear -- but when a Court decides to step into

the waters and get into injunctive relief, that there's valid

grounds in going both ways.

MR. TSEYTLIN:  Yeah.  And I would say this is an

issue.  I mean, obviously, I've talked about the COVID vaccine

cases, but this is an issue going on all over the country.

You know, there has been a couple of district courts recently

in California that have nationwide enjoined important

environmental rules.  You know, there's a district court in

Texas that -- you know, that, a couple years ago, nationwide

enjoined an important immigration law.

On the other hand, when you had litigation about

other water rules a couple years ago, you know, some courts

enjoined them for just the states that were bringing those

lawsuits.  There's a diversity of approaches the courts have

taken.  

And the only thing I would say is I do think my

friends exaggerate when they say that somehow this issue is

settled.  This is one of the unsettled issues that I think the

U.S. Supreme Court will be dealing with in the next couple

years.  And for now --

THE COURT:  I can tell you, as district court judges,

we certainly hope so.

MR. TSEYTLIN:  Yes.  Certainly, Your Honor.  

THE COURT:  You know, just as lawyers want guidance,
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believe us, we want guidance, too, sometimes.  That's why I ask

these questions, not because I know the answers but because I

like intelligent people, like all of the lawyers in this room,

to be able to give me guidance where I haven't gotten it

elsewhere.

MR. TSEYTLIN:  I mean -- 

THE COURT:  Okay.  

MR. TSEYTLIN:  And I will say the U.S. Supreme Court,

at times, has allowed nationwide injunctions to -- in the last

couple years, has allowed nationwide injunctions to stand, and,

a lot of times, it's taken nationwide injunctions and limited

them to the parties.  

And the Supreme Court has -- had offered not

sufficient guidance for anyone to think that either approach is

impermissible, so I think the fairest thing, from the fact that

the U.S. Supreme Court is allowing some nationwide injunctions

to stand and narrowing others, is that both options are open

and it's based upon the equities in the case.  I think that's

the fairest summation of the current law.

THE COURT:  Fair enough.  Thank you, Counsel.  You

may move on to your other argument.  

MR. TSEYTLIN:  So I'll just be brief on notice and

comment.  I think this is fairly straightforward.  The

contract -- the contractor mandate that we've referred to has

several parts.  It has the executive order, the task force

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A-190

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 231 of 298 



   146

guidance, the revised OMB determination, and the FAR deviation

clause.  

It cannot be sustained unless all parts of it are

procedurally proper.  We challenge two parts of it that is

procedurally improper.  We challenge the task force guidance

and the FAR deviation clause.  

And we said that under the procurement policy act,

which is a different act, you need to have notice and comment

because this is a -- this relates to expenditures of funds

and has a significant effect beyond internal operations.

Obviously, those two elements are satisfied.  We didn't really

see what could be said to the contrary.

What my friends came back with in response was quite

puzzling.  They started talking about other aspects of the

contractor mandate that either they argued were not subject to

notice and comment, the executive order, or they are -- or they

pointed to the OMB guidance, said, well, that is now being

noticed and commented based on exemption.

A couple things about that.  We didn't challenge the

executive order as violating notice and comment.  It doesn't --

you know, it doesn't apply.  We weren't -- the statute doesn't

apply.  We weren't challenging that, so the argument is a

red herring.  

With regard to the OMB -- the revised OMB

determination, we hadn't challenged that either.  That --
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nothing in that somehow cures the failure to put, especially,

the task force guidance out to notice and comment while the

OMB -- their determination summarizes the task force guidance.  

My understanding of the comments that are asked

for by OMB is:  Does that task force guidance satisfy the

efficiency and economy rationale?  

That's not the same as putting out the entire task

force guidance for notice and comment where the question would

be:  Is this the right design of the guidance?  

It's the wrong thing and certainly will -- it's

important to allow people to comment on whether the thing

that the task force came up with satisfies the statutory

prerequisites of efficiency and economy.  

But under the procurement policy act, the actual

design of the thing, you know, even apart from whether it

satisfies efficiency and economy, it needs to be put out for

notice and comment because there are aspects of that that

may or may not relate to notice and comment that interested

parties, including the plaintiffs, would want to have a hand

and have a voice in in helping to shape.  

And even the agency or the task force might change

its mind on that and may never put the task force guidance out

to notice and comment, which they had to, and thereby, I think

by their silence, waived any argument that somehow that doesn't

fail notice and comment.  
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THE COURT:  Does --

MR. TSEYTLIN:  But even --

THE COURT:  But does the task force guidance

constitute final agency action?  Does it constitute final

agency action?

MR. TSEYTLIN:  I think it clearly does.  The -- it is

the thing that the executive order requires, and it's the thing

that is then put into all of these clauses.  When you -- when

we're talking about the existing contracts that are -- that

they're going around under the executive order trying to force

us to put a -- they're using the guidance.  I mean, that's the

task force guidance that they're putting in pursuant to the

executive order.  There's nothing else intermediating that.  

But I -- but even if Your Honor, you know, wants to

look at the OMB determination, the O- -- the -- their

justification for not subjecting the OMB determination is this

exemption in 1707(d), which is for compelling circumstances.

That's an analog to the APA doctrine for interim final rules

which allows agencies in certain narrow circumstances, when you

have an emergency, to put a rule out right away and then take

notice and comment.  

And the D.C. Circuits have a lot of case law about

those kind of things.  And what the C- -- these circuits said

in all those cases is this is a very rarely used mechanism

because it defeats one of the core purposes of notice and
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comment.  And this really has to be for circumstances where you

really couldn't have done it earlier.  

You know, where it would have been appropriate, for

example, would be, let's say, in March 2020 when COVID first

broke out and you needed -- some emergency things come out.

Nobody knew COVID was going to hit.  You needed some rules to

come out right away.  You couldn't wait 60 days.  

And so, certainly, that exemption in the APA could

have been appropriate in those circumstances because you

couldn't wait the 60, 90 days that it would take for you to

get comments and respond to them to finalize things that were

happening, you know, when COVID wasn't expected.  

Here, the vaccines have been approved for almost a

year.  The -- any sensible notion of notice and comment, they

could have put this out last January.  Notice and comment would

be well done -- February, March, April, May, June.

The agency cannot -- OMB cannot wait 9 months,

manufacture its own exigency, and then rely on exigency

exception.  The D.C. Circuit says that in its cases under the

interim final rule exception, and the same logic applies here.

And I didn't see anything in my friends' brief that would

respond to that train of logic.

THE COURT:  Okay.

MR. TSEYTLIN:  So those are -- that's my affirmative

(indiscernible) presentation, Your Honor.  Unless Your Honor
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has any further questions, I will yield the floor.

THE COURT:  I may later.  But at this time, you've

answered those questions.  I appreciate it.

MR. TSEYTLIN:  Thank you, Your Honor.

THE COURT:  Thank you, Counsel.

Why don't we do this.  Let's take a very brief recess

to give you the opportunity to speak with your colleagues about

the arguments you just heard so you'll be able to fully respond

to them.  Okay?

MS. ANDRAPALLIYAL:  Thank you, Your Honor.

THE COURT:  We'll take a -- about a 5- or 10-minute

recess.

COURT SECURITY OFFICER:  All rise.

(A recess was taken from 2:30 p.m. to 2:38 p.m.)

COURT SECURITY OFFICER:  All rise.  This honorable

court is back in session.  Please be seated.  Come to order.

THE COURT:  All right.  We'll hear from counsel for

the United States at this time.  

Thank you, Counsel.  You may proceed.  If you need

to, you can remove your mask.  That's fine.  Thank you.

MS. ANDRAPALLIYAL:  Thank you, Your Honor.

Your Honor, what is at stake here is the federal

government's right to decide who it wants to do business with.

Now, Congress has delegated that right to the President and has

made sure that that right is not unfettered.  We have never
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claimed that it is.

Rather, Congress has explained and federal appellate

courts around the country have confirmed that the President is

authorized to enact policies and directives to control federal

contracting so long as those policies and directives are

sufficiently connected to an economic or efficiency rationale.

THE COURT:  Your colleague brings up the Alabama v.

-- Alabama Association of REALTORS case and says that -- you

know, that you-all didn't grapple with that in the briefs in

response, so here's the opportunity to respond to that.

MS. ANDRAPALLIYAL:  Thank you, Your Honor.  

Your Honor, we explained at length in our opposition

brief why the provided authority under FPASA clearly governs

what the President did here in issuing Executive Order 14042.

But more specifically, I do want to address why

Alabama Association of Realty [sic] and the cases on which

it builds, Utility Air Regulatory Group and FDA v. Brown &

Williamson -- why the, you know, major questions doctrine that

Plaintiffs reference simply doesn't apply here.

Now, as FDA v. B&W and Utility Air make clear and

as the Supreme Court applied this rule in Alabama Association

of Realty [sic], in those cases, at issue was an agency

regulation, and the question was whether Congress provided

that authority to the agency within -- you know, within that

particular statute.
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In Alabama Association of Realty [sic], the CDC was

using a statute that, you know, referred to fumigation and to

more prosaic forms of a health and safety inspection, and an

eviction moratorium was found to be outside the scope of that

statute and, similarly, Utility Air Regulation Group and

FDA v. Brown & Williamson where I believe the question was

whether tobacco fell within the scope of a -- the therapeutic

referenced in the governing statute.

Here, however, we have the President acting under

express or implied congressional authority.  And when the

President is doing so, his authority is at its apex, as the

steel seizure cases tell us.  And more importantly, the

government statute here, FPASA, is quite clear in providing

the federal government or the President, in particular, broad

and flexible authority to manage the operation of federal

contracts.

So it's not a situation where you're trying to fit

tobacco into the definition of a therapeutic or a CDC, you

know, eviction moratorium into, you know, fumigation.  That's

not what's happening here.  What we have is a validly broad

and flexible statute that allows the President to, you know,

issue policies and directives that -- so long as those policies

and directives are sufficiently connected to economic and

efficient -- economic efficiency in federal contracting.

And that's exactly what the President has done here,
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Your Honor.  Executive Order 14042 makes clear that the public

health safety protocols to slow the spread of COVID-19 are

meant to decrease worker absence, reduce labor costs, and

improve the efficiency of contractors and subcontractors.

And similarly, the OMB determination which the

acting OMB director made pursuant to a delegated presidential

authority under 3 U.S.C. 301, that determination made clear

that COVID-19 vaccinations are being required because of the

gains in efficiency to federal contractors.  And, you know,

those efficiency gains would, you know, be passed on to the

federal government.  

We also have heard from the American Medical

Association in an amicus brief that confirms that COVID-19

vaccinations are the way to, you know, efficiently manage our

way out of this pandemic.

So, you know, that's what's at issue here,

Your Honor.  It's not -- Alabama Association of Realty [sic]

dealt with a different statute.  It dealt with an agency, not

presidential authority, and it was dealing with a much

narrower, you know, grant of authority.  And, you know, the

Court there found that the agency was trying to shoehorn that

authority into, you know, a much -- into a, you know, much

broader goal.  So that case just simply doesn't apply here.

And, you know, if we can take a step back, FPASA

was enacted in 1949, and it was a way to centralize federal

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A-198

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 239 of 298 



   154

contracting policy and to make the federal government work more

like a business and, you know, allow uniform application of

contracting policy across the agencies.

And so, you know, again -- I mentioned this at the

beginning of the day, but, you know, private individuals,

private companies have the right to decide who they want to

contract with, how they want to get, you know, goods and

services from other individuals and companies.  

And that's what the President has done here.  The

President has decided that, you know, federal government

operations have been impacted by COVID-19.  This is a

once-in-a-100-year pandemic.  It has dramatically changed the

way that workplaces can operate.  And the way forward, the way

to get past that is to require vaccinations for people working

on or in connection with federal -- covered federal contracts.  

And if, you know, contractors don't want to do that,

that's fine.  They don't have to.  It's just if they want to do

business with the federal government, they have to meet the

Government's terms.

THE COURT:  Getting at the question -- the practical

question that was asked, which is, well, if the President

determined that -- can this -- and let's just say this.  Can

the President say by way of executive order, you know, that as

long as the OMB says that having a federal contractor workforce

of nonsmokers would be more economical and efficient that any
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federal contractor can only hire nonsmokers and must fire any

employees who smoke?  Could the President do that?

MS. ANDRAPALLIYAL:  Your Honor, I don't know.  You

know, obviously, any sort of contracting policy or directive

would have to have a sufficiently close nexus to economy and

efficiency in federal contracting.  That's certainly much more

attenuated than what is at issue here, which is COVID-19, you

know, sickening millions of Americans, killing hundreds of

thousands of Americans, preventing --

THE COURT:  Which smoking does.

MS. ANDRAPALLIYAL:  Well -- but, again, as Your Honor

pointed out earlier, you know, it's not a contagious -- you

know, smoking is not a contagious disease the way that COVID-19

is.  Smoking does not infect the workplace the way that

COVID-19 has.  

And so, you know, here, we have a clear nexus between

getting contractors to perform federal contracts with more

efficiency and economy and the COVID-19 safety protocols that

the task force guidance published and that the OMB

determined -- OMB determination approved.

THE COURT:  But what your learned colleague on the

other side said -- and he -- I anticipated that that's what you

would say.  

And he said, "Well, yeah, but, really, Judge, what

they're getting at is they're decreasing worker absence, you
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know, and that's where they're going to is we're going to do

this at its root by -- we're going to make it where employees,

you know, aren't sick as much, and so, therefore, they show up

for work."  

So there's a lot of things that could be done

underneath that umbrella, not just COVID -- correct? --

smoking, a lot of other health measures, you know, that we all

would wish and hope that our friends don't do and -- or that

they do, but sometimes they don't.  

So, you know, I guess that's where he was getting to

is:  Where do we draw the line?  How far do we go here?

MS. ANDRAPALLIYAL:  Your Honor, you know, I don't

know how far that authority extends.  What I can tell you is

that the authority clearly covers what the President is doing

here because of that very clear nexus between, you know, having

a safe and healthy contracting workforce, people being able to

go in to work, not have to worry about getting COVID from their

coworkers or someone they see in the hall or have to share an

elevator with and then calling in sick for days, weeks, who

knows, and forcing federal contractors to scramble and figure

out how to meet these delivery deadlines in an economic and

efficient way.

So, Your Honor, just one more point on, you know,

the President's authority under FPASA.  I believe you discussed

this with Plaintiffs as well.  But I do want to point out, you
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know, that FPASA is not one of these statues that has just

been, like, sitting around in a book for hundreds of years and

the agency has just discovered it and, you know, decided, "Aha.

I'm going to use this to do something completely different with

it," you know.  And that's sort of the animating principle

behind the major questions doctrine.  

Here, the FPASA authority has been frequently used

and frequently upheld.  We've had FPASA authority used and

upheld in a variety of circumstances.  As you mentioned, the

Kahn case where, you know, the D.C. Circuit en banc noted that,

yes, in certain circumstances, the EO at issue there, which

required the Government to do business with contractors who

imposed wage and price controls on, you know, government

contracts, that there were certain circumstances in which the

Government would have to go with a higher-cost bidder instead

of a lower bidder because that lower bidder wouldn't, you know,

include that clause in the contract.

And so, you know, at the margins, there may be

inefficient outcomes here.  As Plaintiffs have pointed out in

their briefs, you know, at the margins, maybe, you know,

certain employees maybe aren't as much of a risk as others.

But, you know, that's not really the test here.  The question

is whether there's a sufficiently close nexus to economy and

efficiency in federal contracting.  

And the task force guidance makes clear that once you
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have a federal contract in place, you do need to -- you do need

to take care to make sure that those employees don't interact

with others in the workplace that could, you know, pass on

COVID-19 and get them sick.  And so that does, you know, extend

to people who are -- you see in the elevator or in the

cafeteria and so on.

And, you know, to make another point about the way

that FPASA authority has been exercised over time, you know,

to the extent that Plaintiffs are arguing that this is a public

health mandate and not an efficiency and economy determination,

we disagree with that.  We've made quite clear that there is a

very close nexus between what the EO is doing and how federal

contractors will, you know, deliver contracts in a more

economic and efficient way.

But, you know, courts have upheld much more

attenuated EOs or EOs that, you know, have a much more

attenuated connection to that efficiency and economy rationale.

You know, for example, we cite in our brief the City of

Albuquerque case where, you know, there was an executive order

to promote urban renewal by requiring federal entities to look

for office space in the city's downtown; you know, another

executive order to phase out free parking, to discourage

gasoline consumption.  

You know, these are policy choices that the

Government is sometimes making.  You know, there is, of
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course, a rationale there, an economic rationale.  But in those

circumstances, you had very clear policy goals that weren't

necessarily as connected as the nexus is here.

THE COURT:  You mentioned a policy.  

Who do we typically look to to set policy?

MS. ANDRAPALLIYAL:  Well, Your Honor, we look to the

executive branch to set administrative policy.  We set -- we

look to Congress to set legislative goals as well and delegate

authority to the executive branch as it sees fit.  And that's

what happened here.

THE COURT:  Okay.  You were talking about FPASA being

construed, and I've read a lot of -- you've given us a lot of

cases, as both sides have, about all of this.  I just want to

be sure I'm not missing anything.  

And I note that when Judge Tatenhove was issuing the

order in the Eastern District of Kentucky, the judge was

careful to say, "I don't have anything from the Sixth Circuit

grappling with the statute."

You know, I don't believe I have anything from the

Eleventh Circuit grappling with it in this context, and -- but

I want to be sure that I'm not missing something.  

Would you agree?

MS. ANDRAPALLIYAL:  Your Honor, my understanding

accords with your understanding.  I would want to point to

the Farkas case, F-a-r-k-a-s v. Texas Instruments.  That's a
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Fifth Circuit case, but it's from 1967, which I believe

predates --

THE COURT:  It would.  It would be binding --

MS. ANDRAPALLIYAL:  -- the splitting off of -- 

THE COURT:  -- precedent for sure.  Okay.  

MS. ANDRAPALLIYAL:  Yes.  So that's 375 F.2d 629-632.

And it's just noted that, you know -- that -- you know, that

there were EOs in the past that were -- there -- I think EOs

at issue there that imposed antidiscrimination requirements

on federal contractors, which, again, is, you know, a policy

decision that has a much more attenuated connection to economy

and efficiency than the EO at issue here.

THE COURT:  Okay.

MS. ANDRAPALLIYAL:  If Your Honor has no further

questions on the FPASA claim, I'll move on, but I did want to

make sure I addressed all of this Court's questions on that.

THE COURT:  I think that's what I had on that claim,

so -- yeah.  Go ahead.  Move forward.  Well, let me -- let me

ask this, I suppose.

What do you make of -- and perhaps this goes to

another issue, but what do you make of this Hobson's choice

argument that they're making that, essentially, contractors are

being given a Hobson's choice, even those who are currently

there, to either put this into the contract or just don't have

the contract?
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MS. ANDRAPALLIYAL:  So, Your Honor, you know, I think

that does go to other parts of the preliminary injunction

motion.  You know, I -- what I will say as to that -- as to

the impact of that argument on the merits, you know, a couple

things -- you know, this has to go more to the issue of

reliance and trust and how the federal government has sort of

tried to tailor this executive order.  

And so, you know, as we have pointed out multiple

times in the briefing and during the evidentiary testimony

today, the executive order's requirements do not apply to

existing contracts that are not up for imminent renewal or

amendment.  And so, you know, this is something that is

being required going forward, and so, you know, it's not a

question of whether a university or a contractor must comply

immediately, you know, on an existing contract or lose that

contract altogether.

And to the extent that agencies are asking

contractors to insert the COVID-19 safety clause into existing

contracts through bilateral modification, we've had multiple

declarations in the record and we've heard the testimony here

today that there is -- you know, agencies are not threatening

to cut off these contracts.  They're not saying that they're

going to walk away altogether or anything like that.  

And, in fact, Paragraph 10 of the Lopez declaration,

ECF 63-2; Paragraph 13 of the Price declaration, ECF 63 -- I'm
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sorry -- yeah, the Lopez declaration is 63-1; the Price

declaration is 63-2; and Paragraph 9 of the Blake declaration,

which was submitted yesterday, is ECF 88-1.

You know, all three of the agencies who have

submitted declarations in this record here for this case have

made clear that these bilateral modifications are, indeed,

bilateral.  If the other side does not wish to agree to that

term, it does not automatically get put in the contract as to

those contracts.  It doesn't -- the Government is not going to

walk away from those contracts simply because, you know, a

contractor exercised its right to decline.  

So, you know, I think -- that's the extent to which

I think that point plays on the merits, but I'm also happy to

address that in harm and scope of relief as well.

THE COURT:  I understand.  Okay.  You can move

forward.  Thank you.

MS. ANDRAPALLIYAL:  Okay.  So, Your Honor, I'll just

briefly touch on the notice and comment claims in this case as

well, you know, just a brief point on the task force guidance

that the plaintiffs are apparently challenging under 1707.  

As this Court pointed out, you know, the task force

guidance is not final agency action.  It's not -- it -- and

it was not nonbind- -- it was not binding guidance in and of

itself.  It only became binding when the OMB director

determined that the task force guidance sufficiently related to
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economy and efficiency, you know.  And that was the way that

the EO was written, and that was the way that the task force

guidance ever, sort of, became applicable at all.

And so it doesn't make sense to challenge the task

force guidance in and of itself.  It did not become a policy

or directive until blessed by the OMB director.  And we've

explained why the OMB determination, A, is not subject to

Section 1707, because the OMB director did use delegated

presidential authority to make that determination, but, B,

why 1707(d) applied here and the notice requirements were

properly waived.  And that is because urgent and compelling

circumstances required immediate approval of that November

determination.

We've provided two -- or the OMB director has

provided two reasons for that.  One is that the November

determination actually extended the vaccination deadline from

December 8th to January 18th for covered employee -- covered

contract employees.  And as the OMB director explained, it

would have been impossible to have gone through notice and

comment to make that extension without running into that

original, you know, deadline in the first place.  

And so -- so that was one reason why, you know, the

OMB director decided to waive notice and comment before issuing

the determination, though it did open a 30-day comment period

following the determination for interested parties to comment
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on.

And second, of course, Your Honor, is the ongoing

COVID-19 pandemic.  Plaintiffs make much of the notion that,

well, you know, it's not March 2020 anymore, and COVID-19

vaccines were in circulation late last year.  However, of

course, they weren't widely available until the middle of this

year.  And in the wake of the Delta variant, you know, creating

another uptick in cases, you know, that's the backdrop behind

which the Government acted here.  

And so, you know, the Government was trying to move

as quickly as possible to preserve the economy and efficiency

of its operations and get folks back working on their contracts

in a safe and effective way, and, you know, waiting any longer

would have meant more individuals would be at risk of getting

sick, more individuals at risk of dying, and impacting federal

contracts as a result.

THE COURT:  Okay.

MS. ANDRAPALLIYAL:  I also want to briefly touch

on the constitutional claims raised in this case, Your Honor.

Plaintiffs touch on it very briefly as well in their reply

brief in particular.  To the extent that Plaintiffs are, you

know, continuing to fight the NFIB Affordable Care Act

decision, you know, as we've explained that, that decision is

distinguishable.  Here, we're not relying on commerce clause

regulatory authority.  We're relying on spending clause
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authority.  

And, you know, the Supreme Court's decision in

Pennhurst makes clear that as long as you -- you know, given

that we have here a very unambiguous condition placed on

federal funding, you know, that's all that the Constitution

requires in terms of, you know, how the federal government can

disburse conditional federal funds to private individuals or

the states for that matter.

And as well, to the extent the plaintiffs are

asserting a non-delegation claim, you know, there is a very

clear, intelligible principle governing the grant of authority.

And we've mentioned it several times here before.  It's the

economy and efficiency rationale that, you know -- the nexus

that the President must satisfy before, you know, validly

issuing any sort of contracting policy or directive.  So I just

wanted to briefly mention that.

I'll move on to standing in harm unless your --

unless this Court has further questions.  You know, I want to

briefly talk about standing.  

As I mentioned earlier this morning, you know, we

are not contesting Georgia Tech's standing as to that NASA

solicitation mentioned for the first time in the supplementary

Shannon declaration and about which Mr. Shannon testified here

today, but we do contest the notion that Plaintiffs have shown

standing as to the state as a whole, to all of the state's
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contracts as a whole, or to all of the states in this

litigation.  That's simply not the case here.

We've identified one contract that is -- you know,

that a state university is bidding on that has this clause, and

that is -- you know, that clause apparently was inserted in

accordance with the executive order's requirements.  We don't

have anything else.

And so, you know, again, standing is not dispensed in

gross, and so this one contract does not allow every single

state plaintiff to sort of piggyback off that and seek broad,

extraordinary relief from this Court.  So we --

THE COURT:  So I'm going to get to that, but when we

ask about -- because, you know, on cross-examination and in

your arguments, you've talked a lot about existing contracts,

and there's been a lot of focus on existing contracts.  But

in these declarations and in the testimony today, I heard

indications that this -- all these state entities anticipate

future contracts, and I think just, you know -- I could almost

take judicial notice of that as we think about states and

the -- how much they've contracted with the federal government,

certainly, in the modern economy.

And then in Adarand Contractors [sic], Incorporated,

the 1995 case from the Supreme Court, the Court stated,

"When a claim involves a challenge to a future contracting

opportunity, the pertinent question is whether Plaintiffs have
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made an adequate showing that sometime in the relatively near

future they will bid on another government contract."  

Is that good law, and -- still?  And if so, how does

it apply to the factual scenario that I just laid out?

MS. ANDRAPALLIYAL:  Yes, Your Honor.  So a couple

points on that.  First, you know, the notion that because

Plaintiffs have established that, you know, some of their

universities and so on have a lot of federal contracts, you

know, that's not sufficient to show that they are actually or

imminently injured by the executive order.  And that's the case

for a variety of reasons.  

Well, first of all, there's the -- you know, the

legal axiom that past injury is not an indication of future

injury.  And so just because you have current contracts, it's

not a complete -- you know, that's not on all fours here, but

it is --

THE COURT:  I want to be real clear -- 

MS. ANDRAPALLIYAL:  Yeah.

THE COURT:  -- because there's a lot that we need to

argue about.  

But are we really going to argue about whether the

State of Georgia is going to have a future contract with the

federal government and there's a -- that there's a future

contracting opportunity?  

MS. ANDRAPALLIYAL:  Your Honor -- 
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THE COURT:  I mean, there's enough to argue about.  I

just --

MS. ANDRAPALLIYAL:  No.  I -- 

THE COURT:  I mean --

MS. ANDRAPALLIYAL:  And I understand.

THE COURT:  -- I get it.  You've got to stand up

for your side, but are we -- and maybe that's not what you're

saying, but that's what I'm hearing, that you're contesting

whether the State of Georgia is going to have future

contracting opportunities with the federal government.

MS. ANDRAPALLIYAL:  Your Honor, I'm not saying that,

and I apologize if that -- if that's what I seemed to be

saying.  No.  I -- we're not disputing that there are -- you

know, that the State of Georgia is probably going to bid on

federal contracts in the future, but there are a couple of,

you know, qualifying points there.  

And as Adarand says, the issue is whether there's --

whether the contractor is going to bid on another contract in

the very near future -- right? -- imminently or in the near

future.  And that's really important for -- especially here

because, you know, again, the executive order was issued in the

wake of, you know, a very specific time in American society

and, you know, in the course of the pandemic; right?  

And so if there's going to be a covered contract or a

potentially covered contract at issue 6 months from now, a
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year from now, 2 years from now, you know, it's not clear that

that mere fact constitutes an actual -- or an imminent injury

from the executive order.

And I'm saying that because the executive order does

not apply to all federal contracts.  It only applies to federal

contracts above the simplified acquisition threshold.  It

doesn't apply to goods contracts.  It doesn't apply to grants

and so on.  

And it's Plaintiffs' burden here, Your Honor, to show

that they are actually or imminently injured and that there

are contracts at issue that are harmed by the executive order,

especially -- especially at the preliminary injunction stage,

because they have to make a very clear showing that they have

juris- -- that this Court has jurisdiction.  And so that's why

we make this argument, Your Honor, that it's up to Plaintiffs

to show us the contracts, and they've only shown us one.

THE COURT:  Go forward.  I had another question about

that, but I think you've sufficiently addressed it in what you

just said.  You may move forward.  Thank you.

MS. ANDRAPALLIYAL:  Okay, Your Honor.  Thank you.  

I also want to talk about irreparable harm here

because, you know, the standing inquiry kind of flows into

that, and then it flows into the scope of relief.  So, you

know, the evidentiary testimony we heard today and the

declarations in the record show us that, you know, the
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doom-and-gloom predictions that Plaintiffs are making here,

it's just not borne out in the record.

You know, we have all three declarants testifying

today that they don't know of any federal contracts that have

been terminated for these universities' failure to, you know,

either, A, voluntarily modify the contract to -- an ongoing

contract to include the COVID-19 clause or, you know, for

failure to adhere to the clause in a contract actually subject

to the EO going forward.

We've heard, you know, from Georgia Tech that, I

believe, only -- was it 300 individuals or maybe 3,000? --

3,000 haven't actually, you know, told us one way or another

what they're going to do or whether they're going to seek an

exemption or whether they are, in fact, vaccinated.  They've

only received 8 declinations so far out of 17,000 employees.  

And so, you know, Plaintiffs speculate about what

might happen.  They assume the worst about what's going to

happen.  But that's not enough to show irreparable harm absent

preliminary relief.  

And the same goes to the dollar figures that they

throw out, too.  I mean, the fact that they have had X number

of million dollars of federal contracts in the last year

doesn't mean that all of that money is going to go away

imminently due to this executive order because they haven't

identified those contracts that are in jeopardy.
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THE COURT:  Mr. Melton cited to, you know, case law

regarding, you know, noncompliance with something that's later

deemed to be invalid is, in and of itself, an injury.  So speak

to that, if you would.

Is that -- I mean, I know you'd say, "Well, first of

all, Your Honor, we don't think it's invalid."  

But, you know, assume I'm not with you there, or

assume that I need to address this injury first or whatever it

may be.  

Do you agree with that?

MS. ANDRAPALLIYAL:  Your Honor, you know, yes.

Again, A, I would tell you that, no, we're not talking about

invalid agency action or executive action here at all.  But,

B, you know, I don't agree with that statement of law.  That's

the Fifth Circuit speaking.  And, you know, you have to -- it's

Plaintiffs' burden to show that injury.  We can't just assume

there's an injury.  It's Plaintiffs' burden to show it to us

and -- 

THE COURT:  Well, so -- 

MS. ANDRAPALLIYAL:  -- to show irreparable injury.

THE COURT:  -- what we've heard today is a lot of

testimony about "We're setting up portals.  We're, you know,

looking at frequently asked question websites all the time."

It's not just, you know, "Well, we're just not doing that for

now, and we're just kind of sitting back, and we'll see."  It's
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a lot of active steps that the plaintiffs seem to be taking, at

least according to the testimony that I've received, in order

to comply.

So, again, I know this is a hypothetical that you

don't want to engage in, but engage in a hypothetical that the

mandate is determined to not be valid.  

Then does that not produce the -- again, according

to the Fifth Circuit -- the irreparable harm of nonrecoverable

compliance?

MS. ANDRAPALLIYAL:  Well, Your Honor, you know, first

of all, the inquiry is whether there would be irreparable harm

absent the relief.  And as to the compliance cost already

incurred, I'm not sure that that actually rises to irreparable

injury that will be borne absent preliminary relief.

THE COURT:  But, I mean, they talk about "We're

continuing to do this.  We're checking frequently asked

question websites.  We're setting stuff up.  We don't even know

what's coming down the pike, so I'm spending a lot of time on

this."  

You know, that -- I imagine that's why we've heard

that; right?  I mean, there's -- I mean, we have to take that

in the record that that's there -- correct? -- so -- I mean,

it's not like there's something that they've just done and now

they're just turning the switch off; correct?

MS. ANDRAPALLIYAL:  Well, you know, I don't know
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about that.  But, Your Honor, I mean, to the extent that you're

asking me does that statement of law -- you know, assuming that

that statement of law is correct, you know, if this Court were

to find, then, that the EO was invalidly issued, you know, I

guess it would follow that the rest of that rule would apply.

THE COURT:  Because that's the idea.  I mean, the

administration issued this so that federal contractors would do

things like they've been doing; right?

I mean, otherwise, it would be of no good if there

wasn't some compliance that had to be done; correct?

MS. ANDRAPALLIYAL:  Well, Your -- I mean, what the

federal government did was tell federal contractors that, you

know, "Going forward, federal contracts, if you want to do

business with us, you have to adhere to the applicable safety

protocols."  And, again, you know, I do question whether the

costs incurred so far are really this irrelevant cost we should

be looking at here.  

And, again, you know, I also want to point out

that there is a alternative administrative remedial process

culminating in the Court of Federal Claims where federal

contractors can challenge these individual clauses they

find to be objectionable, and so there's another avenue for

judicial review which would, you know, counsel against finding

irreparable harm here.  And I don't know that that was

necessarily the case in the other cases, so . . .

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A-218

USCA11 Case: 21-14269     Date Filed: 12/15/2021     Page: 259 of 298 



   174

THE COURT:  Okay.

MS. ANDRAPALLIYAL:  So, Your Honor, if this Court

has no further questions on irreparable harm, you know, I guess

I do want to just note again that, in terms of balancing the

harms, you know, not only are we talking about the public

interest in being -- you know, the federal contracting employee

interest -- federal government's interest in terms of

maintaining a safe and healthy federal contracting workplace,

we're also talking about, you know, the public interest in

staying safe from COVID-19.  And that's something the Supreme

Court itself and numerous other courts have recognized is a

compelling public interest in light of the hundreds of

thousands of deaths and millions of cases that we've had so

far.

And, again, you know, in terms of balancing the

harms, not only are we talking about the actual federal

contracts being negatively impacted absent -- you know, absent

the ability to effectuate the EO, but I also, you know, want to

come back to the idea that the federal government's authority

in federal contracting is at stake here.  

And so if a state is allowed to, you know, pass a

law saying that, "Oh, you know, we disagree with vaccine

mandates; and, therefore, the federal government can't make

our contractors, you know, agree to terms in federal contracts

that include that mandate," you know, that would sort of turn
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federal contracting on its head and allow any state or any

private contractor, for that matter, to say, "Well, we don't

want to do that, and you can't make us, so you can't tell us

how to run our federal contracts anymore."  And that doesn't

make sense, Your Honor.

And I'll just close by talking about the scope of

relief here.  You know, Your Honor does have our briefing on

that and agree that, you know, there's a lot of back-and-forth

within the judiciary about the proper scope of relief.  But,

you know, at the end of the day, this Court has constitutional

authority to redress the injuries caused to Plaintiffs if this

Court is inclined to find that Plaintiffs are entitled to a

preliminary injunction here.  

And so what are the injuries to Plaintiffs?  First of

all, as I mentioned before, we've only found one contract that

is subject to the EO's public self -- public health safety

requirements.  And so, you know, any relief should be tailored

to the individual contracts that are actually or imminently

going to be harmed by the EO and certainly should sweep no

further than, you know, the individual contracts and the

individual states that have shown those contracts perhaps,

you know, to be at risk of harm.

And I also want to emphasize that, to the extent

this Court is inclined to issue a preliminary injunction,

that preliminary injunction should be limited to enjoining
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the enforcement of the COVID-19 safety clause in the injured

contracts.  It shouldn't extend to enjoining the inclusion of

the COVID-19 safety clause in any, you know, applicable federal

contract.  And that's for a couple reasons.  

First of all, you know, Plaintiffs would have their

injuries redressed if the COVID-19 safety clause could not be

enforced against them.  

And second, you know, a lot of federal contractors

out there are operating across state lines.  So to the extent

that they're -- you know, they have some employees in Illinois

or Massachusetts and others in Georgia, you know, it doesn't

really make sense to enjoin enforcement -- or enjoin the

inclusion of that COVID-19 safety clause in contracts that are

operating, you know, partially in states that aren't subject to

the preliminary injunction or subject to, you know, this kind

of legal challenge.  And I want to point out that the Court in

Kentucky did limit the scope of its injunction to enforcement

of those contracts.  

And the third reason, you know, I bring this up is

because if the executive order is ultimately upheld, it would

be, you know, logistically a lot easier to go back and start

enforcing already-existing contract clauses as opposed to

trying to insert them in going forward.

THE COURT:  Okay.  On the scope issue, I'll ask the

question I asked previously about, you know, the -- a lot of
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the evidence we've heard is Georgia evidence, but there's

evidence in the record from other states.

Do you have anything to offer on that?  I mean, I

just wanted to give you that opportunity since I asked it of

the other side.

MS. ANDRAPALLIYAL:  Yes, Your Honor.  I don't believe

we've heard from every state at all, you know, that's a party

to this lawsuit.  I don't recall seeing declarations from

West Virginia, for example.  But, you know, again, most of

these declarations and, indeed, most of the testimony we heard

today was very speculative in nature and did not actually

articulate a concrete and particularized harm to, you know,

imminent contractor opportunities or, you know,

already-existing contracts in place.  

And so, you know, again, we don't believe that, you

know, anyone has sufficiently asserted standing apart from, you

know, that NASA contract.  And so to the extent this Court, you

know, is inclined to proceed to the merits and injure -- and,

you know, ultimately issue relief, it should be as to only the

injured parties and no one else.

THE COURT:  Okay.  Thank you very much, Counsel.

MS. ANDRAPALLIYAL:  Thank you.  If there are no

further questions, Plaintiffs' motion for a preliminary

injunction should be denied.  Thank you.

THE COURT:  Thank you, Counsel.  
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All right.  They've been quietly waiting all day.

Let me hear from the proposed intervenors at this time.

MR. STINE:  Thank you, Your Honor.  

Thank you, Your Honor.  As you said, I've been

patiently waiting for my opportunity.  I have the pleasure of

representing Associated Builder Contractors [sic], Inc.,

which is a nationwide association with 21,000 members who are

contractors throughout the United States, and Associated

Builder Contractors [sic] of Georgia, Inc.  And I'm going to

refer to them as ABC for the rest of the time.

THE COURT:  Well, before you do that, my question --

my main concern about the Georgia chapter and just lumping it

together is that as far as the Georgia chapter's standing is

concerned, we have the President's declaration.  

But is -- does there need to be more of the

distinction between the Georgia membership and the national

membership?

MR. STINE:  I don't believe so, Your Honor, because

ABC Georgia is part of the national association.  And we

brought it, in part, to make certain that we had Georgia

representation for ABC.  But they have the same issues.  They

just have 300 members instead of 21,000.

THE COURT:  So they're similarly situated to those

members whom I've already received declarations from?

MR. STINE:  Yes, Your Honor.  They're the same
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grouping.  They're just one chapter of 50 --

THE COURT:  Okay.  

MR. STINE:  -- chapters for the same association.

ABC of Georgia is a member chapter of ABC.

THE COURT:  Okay.  

MR. STINE:  And ABC has 21,000.  And as you'll see in

the declaration of Bill Anderson, over the period of time from

2009 to 2020, ABC took something like -- 57 percent of all the

federal construction projects were given to members of ABC, so

we're a very big player in the federal construction contracts.

And I want to address standing to start with because

I think that's kind of the preliminary issue I need to bring.

And what I also have added to the record was Exhibit 4, which I

believe has been introduced earlier, and I have given Miss Pam

a copy of it.  But let me tell you what we did for Exhibit 4.

Exhibit 4 is taken from the website of SAM.gov, which

is the General Service Administration's webpage for federal

contracts.  And what we did is we went into that webpage and we

did a very limited search.  And what the search is is we went

through and found -- we looked for solicitations for

construction contracts from November 14th to November 30.

In other words, we were looking for new solicitations and --

presolicitations is what they're called.  

These contracts, when you have a simplified

acquisition threshold, you don't set them out for bid on this
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page because you can give those because they're under 250-.

And as you can imagine, a $250,000 construction contract, you

know, might do your house.  It's not likely to be a threshold

that you're going to see in a construction contract.  

And we gave -- we -- rather than print all

85 entries, we printed the first page.  But we came up with

85 presolicitations and solicitations in the last 2 weeks.  The

reason we picked that is those are the current ones with the

clause required by the-- the FAR clause requiring the COVID

vaccine.  So every one of these will be required to have this

in there.  

So we don't have one contract that we're showing that

is out there that is new.  We have 85 for a 2-week period.  So

to limit the standing to what's going on in the last 2 weeks

really just misses the mark.  

The other part about the FAR clause and who it covers

is it covers any modifications, renewals, or changes.  Well, if

you've ever worked on a construction site, job orders or

changes, they will be a new contract.  So when we get a new job

and change for a construction project, the FAR clause kicks in

now because it's now after November 14th.  So now, more

contractors are going to have to comply.  

The other thing that's interesting is the federal --

the way the contract is set up under the guidance and in the

regulations is this applies to all federal contractors,
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subcontractors in all tiers.  

Now, what does "in all tiers" mean?  It means that

everybody that does any construction work on that job site is

covered by this clause.  It's very similar to the way

Davis-Bacon Service Contract Act applies to federal

construction projects.  If you come on that site, you've got to

comply with the prevailing wage rates.  It's the same coverage.

So this goes down to small sub-sub-subcontractors

that walk on a construction project.  Tiny businesses are being

covered and have this FAR in there.  

How is it done?  Well, what they say is the

contractor, in order to -- you're required -- with any contract

you have with a subcontractor, you have to put this provision

in that contract.  To the subcontractors, if you have any

subcontracts, you have to put this provision in your contract.  

So this proliferates very quickly.  We're looking

at imminent danger from the application of this to the

contractors.  We've given you a specific -- two specific

declarations in response to the Government's argument that we

have to show specific acts as opposed to associational,

although the case law supports associational.  

So we brought one from Cajun, which is a large

contractor who works nationwide throughout the United States,

as the declaration indicates.  And they have multiple

contracts, and they plan to bid on multiple contracts without
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the clause, but they don't think they can comply.  They have

surveyed their workforce.  50 percent of this workforce is

unvaccinated.  

And asking multiple of them, they have said, "We

won't work."  

And for construction, they can go work somewhere

else.  We lose the workforce.  It puts us in what we --

you've mentioned before is the Hobson's choice.  I've got a

contractor.  I need skilled workers.  

We're already 400,000 construction workers short of

what we need.  And now when we put the vaccine, half of both

McKelvey (phonetic) and Cajun workers are not vaccinated, and

a number of them are saying they're going to walk; they're not

going to go work for us.  

So we're left with this choice of if we impose a

vaccine, we lose a significant part of our workforce.  And now

with we can't compete.  We can't complete the contracts because

we don't have sufficient workforce.  And if we don't do it,

then we are no longer allowed to bid on federal construction

contracts.

It is an extraordinarily difficult situation for

my clients, and they put them in an impossible position.  And,

basically, they're making us to be the vaccine police.  

So we've clearly got standing.  We've got 85 new

solicitations and presolicitations in the construction off the
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SAM.gov website.  I've got declarations from Cajun saying they

are a federal construction contractor and they are doing them

and they plan on bidding on them.  That takes a while to do,

and this is not a process where we can snap our fingers and

make changes.  

We're having the same issue in some ways on a much

smaller scale than a university.  But when we're bidding on

constructions, it makes 3 to 6 months to put these things

together, and you've got to know you've got a workforce to do

it.  So --

THE COURT:  There's a ramp-up before you can --

MR. STINE:  There --

THE COURT:  -- even bid on the contract?

MR. STINE:  Yes.  There's a -- there's definitely

a ramp-up for what we have to do.  When you get the contract,

you've got to get the subcontractors lined up, and they've got

to get their subcontractors lined up.  And the federal contract

is an extremely difficult area to deal in because there's

multiple FAR clauses for construction companies to deal with

that are put in the contract.  

And modifications, renewals, and job orders happen

all the time.  On long-term contracts that I've dealt with

personally, oftentimes, you'll have a contract with the federal

government.  It's going to be a 5-year contract, they say.  But

it's not really a 5-year contract.  What it is is five 1-year
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contracts.  

And every year at the end of that contract, there's a

modification that comes out for a couple of reasons.  One thing

is the prevailing wage rates change annually.  So when you've

got to find out what the prevailing wage rate is, you're going

to come in, get a modification with more money because now

you've got to pay more money for the prevailing wage rate.  

And it happens annually, so these contracts will

coming up for renewal every day during the year.  365 days,

there are going to be federal contracts coming up from

modifications because they're not 5-year contracts.  They're

five 1-year contracts.  

And I'm dealing with the VA, which is what the

University of Augusta deals with.  I've dealt with them in

modifications with contractors, and it's exactly how every

contract I've gotten from them is set up.  Even with 5-year

contracts -- or five 1-year multiple contracts, they extend and

modify.  So there are modifications that are coming up.  

We're -- the way I describe it is what the

Government's arguing is we're looking at an earthen dam, and

there's a large crack in the wall, and the lake's about to

break on us.  But right now, because it's only been 2 weeks,

just our feet are getting wet.  Well, we're about to have that

dam break.  And when that dam breaks, they're going wash us

away with this vaccine mandate.  This is the way we see it. 
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We think we have standing.  Clearly, with standing --

we've got 21,000 members.  I've given you two specific

declarations.  I've given you Exhibit 4 that shows there's

85 pending solicitations and presolicitations as of this day in

the -- just in the construction area.  That doesn't cover the

services or the goods that they do -- they do cover some goods.

They don't exclude all goods.

So for the motion to intervene -- I know I'm here

first for that, but I -- the timeliness -- I don't think I

could have written it, Your Honor, any faster.  I don't think

I could have gotten into this case any faster.  I think we're

about as timely as an intervenor can possibly be in a lawsuit.

We also have to show that it will increase the

interest in the transaction.  Well, I think with our

affidavits and our -- or declarations and our data, we can show

that we clearly have indication that we've got -- workforces

are 50 percent unvaccinated, and a lot of them don't want to

get the vaccine and have already indicated they will not get

the vaccine.  

So we clearly have an interest in the transaction,

which is required to show, and we have -- it'll increase the

burden on us.  We won't have the ability to protect the

interest, but we'll lose highly skilled workers.  

Construction workers are not somebody I can go out

and replace.  I'm already $400,000 short -- 400,000 workers
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short nationwide.  And if I lose them, they are extremely hard

to do.  They're -- and we put a quote in there of a case that

basically says people aren't fungible.  

And the purpose is you just can't go out and hire a

skilled electrician.  I've got to find a skilled electrician.

If they're lower skilled, I've got to train them.  And I have

to have those highly skilled people to put up buildings.  I've

got to have them to do construction projects.

We're losing the ability to properly perform our

operations because of the impact of this.  We're losing people.

Our front office goes just as fast as the skilled people.  And

we have undue administrative burdens.  We've got to -- have to

designate somebody.  

And unlike the OSHA mandate where at least they put

it to 100 or plus, I have a contractor, McGillily (phonetic),

who does federal contracts.  He's a subcontractor, and he's

only got 50 employees.  If he loses two or three, he's had --

he's got a big problem.  It's hard to recover when you've got

that much difficulty.

We'll have the loss of federal contracts.  That's

livelihood for a number of these contractors.  Like everybody

else, different contractors kind of go in sectors.  Some of

them specialize in doing a lot of federal contract work.

Well, they're confronted with the loss of their livelihood.  

And with the loss of their livelihood, they have a
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choice.  Either they can lose their livelihood, or they can

confront the employees' livelihood but with the ironic twist

if I get rid of too many of my skilled workers, I can't do my

livelihood anyway.  So we have an extreme -- I think it clearly

shows that we have interest in this.

As to the Government's ability to protect us, the

first thing that we noted is that the Government is not the

same as the governed.  The other thing is we have raised some

claims that they have not and cannot towards the Small Business

Regulatory Enforcement Fairness Act.  That's a mouthful.  They

can't raise that because they are not a small business.  I

represent a bunch of them because 99 percent of ABC are small

businesses.  And these are businesses that wouldn't be impacted

even if the OSHA standard was in play.

So we're here.  I think we clearly established

standing, our ability, our timeliness, our interest, the impact

upon us.  And accordingly, I would move that we be allowed to

intervene on that.

THE COURT:  Let's move to your motion for preliminary

injunction.  I know that you've listened to a lot of the

arguments that we've heard today.

MR. STINE:  I have.  

THE COURT:  And, you know, the -- one issue I want to

get to is -- let's just assume the major questions doctrine

does not apply to this.  And that's probably an assumption that
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you don't want to make, and we can go back to you, and you can

tell me why I shouldn't assume that.

We need to show there's a sufficient nexus to

procurement, the Government does, in order to be able to --

economy and efficiency --

MR. STINE:  Yes, sir.

THE COURT:  -- for the mandate to stand.  

So how do you distinguish the mandate at hand from

some of the past mandates that defense counsel has cited to,

such as antidiscrimination mandates, which courts have

typically found have a sufficient nexus to economy, efficiency,

and procurement?

MR. STINE:  Yes, Your Honor.  And they've also, after

1964, found a connection with the Civil Rights Act of 1964.

From that point forward, the courts have had no problems with

it because Congress has issued statutory protections that the

President's authority can defer from.

The Government's argument that this is a presidential

delegation comes from cases in which there -- foreign affairs

are involved, which is a presidential authority.  And then they

claim that this is a presidential delegation.  It's not.  The

President still gets his authority on this from -- I'll call it

the procurement act because the other acronym just gets me

twisted.

THE COURT:  Fair enough.
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MR. STINE:  Okay.  Good.  So then -- it's still a

statutory authority.  And the interesting thing is there are

cases in which the Government has been sustained in having

economy and efficiencies, but there's others where they have

been denied.  The Chamber of Commerce v. Wright, in fact,

invalidated what they had done under the procurement act and,

in fact, went back to the issue you had asked about, Kahn.  

And basically, the D.C. Circuit's response to Kahn

says -- because if you can read Kahn the way the Government

does, it's a blank check.  What the D.C. court said in Chamber

of Commerce v. Wright is that Kahn does not issue a blank

check.  And it doesn't.

So we've got the question of efficiency and economy.

Well, one thing is:  How do they know?  They didn't get any

comments from the industry.  They went ahead and just made

the magical incantations that economy and efficiency with the

OMB -- short declaration that it's efficient.

We don't see that they've given us an opportunity

to show it.  We've put declarations to show that's simply not

true.  First thing is the loss of a skilled worker permanently

sure is a whole lot less adverse than having somebody

quarantine for 10 days.  The other problem is vaccinated

employees are now being quarantined.  

I happen to know that personally because I got

vaccinated and I got the Delta variant and I had to go home
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and sit for 10 days in quarantine while I waited it out.

And vaccinated people are getting breakthroughs all over the

place.  There's nothing in the OMB determination to make the

distinction between quarantine from vaccinated employees or

not.  

The other thing that is real bothersome about this

is it's the change of policy.  And the Encino Motors [sic] case

for the D.C. -- from the Supreme Court, this says when you

make a change in policy, you've got to explain it.  The OMB

determination is silent.  There's nothing.  

Now, let me just take you back a few -- a little bit

and go back to what happened.  President Biden, in January

of '20, said he's not going to issue a vaccine mandate.  He

does issue directions to OSHA to issue an ETS, or an emergency

temporary standard.  Vaccines are becoming common.  

OSHA, on June 21st, 2021, actually issues a

OSHA emergency temporary standard, which is codified at

29 CFR 1910.502.  And interestingly, when they were confronted

with the COVID aspect -- and by June, vaccines were common

and -- in the healthcare industry, very common because they

were the first ones to get them.  

The -- OSHA decides that they will limit -- and

this is the agency that's for safety and health.  They decide

they're going to limit the COVID-19 emergency temporary

standard to healthcare workers.  Why did they limit it to
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healthcare workers?  Well, it's obvious, and it's pretty basic.

They were the ones dealing closely with that.

Well, what did they do in the ETS in these OSHA

standards?  What they do is they say we're going to have you

wears masks.  We're going to have you do social standing [sic].

We're going to have you do cleaning.  

But what is significant, what they don't put in

the standard -- the OSHA standard is they don't put that the

healthcare workers have to have a vaccine or weekly testing,

neither one.  They don't put them in there.  That's June 21 of

this year. 

So they had policy decisions.  They issued or

registered and laid this out in the register and opened it for

notice and comment.

Now, what happened between June 21 and September?

Nothing.  The vaccines were fully available by that time.

Healthcare workers were the ones that were -- had been the very

first ones, if you recall, that were given the vaccines.  And

now, come September, the President announces, "I've lost my

patience with them," and he issues this order.  

Well, what changed between June and September?

Nothing.  Nothing really changed except for vaccinated people

are now having Delta variant breakthroughs like I did.  And

then they put the OMB.  

What the Supreme Court says is when the
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administration makes a big change in policy -- and this is a

massive change in policy.  You're not requiring the vaccine

mandates.  We're not even requiring vaccine mandates for

healthcare workers on June 21, and you change your mind in

September.  

What Encino Motors [sic] says is you've got to

give an explanation why you made -- that you've got to give a

reasoned, detailed explanation why.  The OMB determination is

silent.  And those 8 pages, they don't even acknowledge this

is a massive change in policy.

And they do this all of a sudden with no notice and

comment either through OSHA, CMS, or OMB.  Now, all three of

them just issue these things out, and they're not consistent.  

So how is it related to economy and efficiency to

have remote-located employees who have to come in the office

once a week, have to be vaccinated?  The guidance says so.

How is it -- but OSHA says you don't.

OMB says construction workers who work outside have

to be vaccinated.  OSHA doesn't.  OSHA gives an exemption for

the construction workers, but they don't.  

OSHA looks at the employers of less than 100 and said

the administrative burden is too hard on them.  We're not going

to impose it on them.  At least they gave some look at small

businesses.  The OMB director does not.  This thing is imposed

on the smallest constructor because they put in all tiers.
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This is not reasoned.  This has nothing to do with economy and

efficiency.  It is simply what they were saying.  

And counsel for the Government -- and she has done

an excellent, outstanding job, I must say.  But I noted when

she was making the comments to you -- I put it in a circle --

and this is the reason that we're doing it -- we are managing

our way out of the pandemic.

The problem with crisis, Your Honor, is when we're

in times of crisis, like wars or pandemics, it's the time in

which the courts had to be most diligent to protect our civil

liberties and avoid the outreach of the Government.  

And where does that come from?  Well, it comes from

the Alabama Association.  It's interesting.  There's a CF

citation to the Youngstown cite.  The Youngstown cite was when

President Truman, in 1952, tried to nationalize the steel

industry.  And they filed for preliminary injunction, were

granted, and went up to the Supreme Court.  

And the Supreme Court basically said "Congress did

not give you the authority to do this, and you don't have the

authority to do it."  And that -- if you'll note in the Alabama

Association, it's the cite they bring.  

This is the time in which we have to be most

protective of the civil rights.  We have to make certain --

we're in crisis -- that we don't do that.  So without direct

and clear authority, they're trying to shoehorn the economy and
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efficiency.  And under the guise of economy and efficiency in

which the other courts have looked at, they're trying to have

us do these things where, basically, they're putting us in this

horrible situation of choosing our livelihoods or employees'

livelihoods and still having an issue with that.

Did I address that issue, or did I get launched too

much --

THE COURT:  You did.

MR. STINE:  -- Your Honor?

THE COURT:  You covered it.  Go right ahead.

MR. STINE:  All right.  As to -- you did -- I did

want to mention the modification issue because, like I said,

that was raised, and they do modify.  Those contracts are

coming up all over the place all the time.  

Cancellation -- she says you can cancel them.

They're right.  They can.  One good example was they canceled

the border walls.  But they'll be in litigation for years and

years and years off the cancellations and the impacts of the

cancellation.  

And the litigation before the Court of Claims,

Your Honor, and the administrative process is an

extraordinarily cumbersome process.  I'm currently involved in

a case in the Court of Claims that I am now in my 11th year of

handling a claim with a request for equitable adjustment before

the VA.  This is not a process that you can resolve.  They
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seem to imply that there's an administrative process.  There's

no realistic chance of the administrative process handling this

particular issue.

As for irreparable harm, I think we've demonstrated

that we have irreparable harm in multiple ways.  We will

basically be facing the loss of contracts or the loss of

valuable employees.  Either one is an irreparable harm to us

and cannot be replaced by economic issues.

The other point that the Government seems to try

to make -- it's not a final rule.  From our point of view, it

certainly seems like a final rule; however, they put it

together -- and I think, ultimately, she admitted that the

guidance did become a final rule for the OMB determination that

is imposed upon us through that rule.  

It is applied to this.  There's no doubt about it

being a final rule.  We either have to comply with it, or we're

in violation of the contracts, or we have to not bid.  There's

just no real dispute about it anymore.  We've got all these

contracts.  The guidances have been incorporated by the OMB

director, and the Government fundamentally stated that it,

in fact, was incorporated by the OMB director.  The task force

guidance became binding when the OMB director made it.  So

those -- guidance is done through that determination without

an opportunity to make comments.

As to the waiver, it was interesting that the reason
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for the waiver is we had to have the waiver because the first

determination we did set the date; and, therefore, we had to

waive it to do the second one.  That's not anything that comes

close to what's required by 1707(d).

There has got to be something that's there.  And the

problem with this urgent and not giving us notice and comments

is this is a massive change.  And they want to avoid the notice

and comment.  Why?  It's not because they haven't known about

the vaccines.  And, you know, even the Government acknowledged

that they had been common by spring.  There's plenty of time to

have -- if they had made the decision to do so.  

But the purpose is -- because what the goal of OSHA

and OMB and CMC was because President Biden had lost patience

with the unvaccinated.  And he acknowledges that he doesn't

have authority.  I mean, it's undisputed.  The President

doesn't have any authority to vaccinate individual Americans.

It's undisputed that Congress has not passed any laws that say

clearly that you have to be -- that the President of the

United States has authority to vaccinate.  

And he does not have any authority under the

Constitution that she can point to that's presidential

delegation of authority at all.  It all comes from statutes.

And once it comes from statutes, the Government has the

opportunity -- you can prohibit a subordinate officer from

following an illegal action of the President.
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THE COURT:  On a smaller point but just important

that -- I raised it earlier, and I want to give you the

opportunity -- we cited this Eastern Kentucky -- Eastern

District of Kentucky case throughout our discussions today,

and I've asked about the administrative record there.  

And since you're talking about some of the

administrative record, do you agree that that's an accurate

description that's contained in Page 1 through 5 of that

administrative -- excuse me -- of Judge Tatenhove's opinion?

MR. STINE:  Your Honor, I agree with the plaintiffs'

statement that all of it except for the last sentence -- and

that's because the -- we think that it is, in fact, compulsory

on more than just that.  The interesting thing about the

agencies being strongly encouraged means that the agencies

received authorization to do it.  And that's what we're going

about.  The agencies are authorized to go ahead and put these

terms into contracts.  

And our experience with bilateral contracts is

they're not really bilateral.  They're more as a -- as

Justice Melton pointed out, adhesion bilateral modifications

is what they tend to be with "Here's what you're going to do."

And once they have a legit job order change, they put --

they've got to put the modification in.  

So it's all coming.  I don't think the bilateral

modification really makes a whole lot of difference because the
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real modifications are coming.  And we've got new contracts

coming up, like I said, 85 within 2 weeks.

If Your Honor has any more questions, I'd be glad to

sit here and answer those, Your Honor, but I think I've --

THE COURT:  The only other question I'd let you weigh

in on, because the others have, is the scope.  

MR. STINE:  Okay.  I meant -- 

THE COURT:  Your members are a little differently

situated than the plaintiffs in that regard, I would suppose,

as well in that they're nationwide.  

Should the scope just apply as -- if, you know, I --

we were to issue an injunction, which of the approaches -- or

perhaps the third route -- seems most appropriate to you?

MR. STINE:  Well, most appropriate, Your Honor,

would be to issue a nationwide scope because my clients are

nationwide.  And while you have yet to grant the motion to

intervene, if we -- you do, we'll be before you.  And for my --

for the injunction to be effective as to ABC, it has to be

nationwide.  It can't be anything else because I can't get

relief for all my members without a nationwide injunction.

And, additionally, I think the Louisiana court has

the better of it.  When the -- under the APA, when a rule is

improperly promulgated, the rule is invalidated, and that's

invalidated nationwide.  And that is your authority.  And if

you look at Encino Motor Company [sic], which invalidated a
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wage/hour regulation, it was invalidated nationwide.  

And I believe the better -- the better of the

equities in this case -- because of the presence of a plaintiff

intervenor with 21,000 members nationwide, to give us adequate

relief, the scope of the injunction needs to be nationwide.

THE COURT:  Okay.  Thank you, Counsel.

MR. STINE:  Thank you, Your Honor.  I appreciate the

opportunity.

THE COURT:  I appreciate your patience.

I'll provide the United States an opportunity to

respond to the intervenors' argument, if you desire.  You may

rest on your briefs.  That's fine.

MS. ANDRAPALLIYAL:  Thank you, Your Honor.  Just a

few quick points.

I want to point out that the proposed intervenors

have not met all of the elements to be entitled to mandatory --

or require intervention here.  Specifically, they have not

established that they are situated such that disposition of

this case may impact their ability to protect their interest

in, like, another case.  

And they have not shown, you know, most crucially

here, that their interests are not adequately represented by

the plaintiffs in this case.  You know, the plaintiffs here

are bringing claims on behalf of the various federal contracts

that they are a party to and they think they may bid on in
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the future.  

Similarly, ABC is also asserting an interest in

this litigation based on their existing and future federal

contracts, and so they haven't made that showing and explained

why they need to be intervenors in this lawsuit instead of

allowing this case to proceed between the parties.

I also want to briefly touch on Counsel's discussion

of Encino Motorcars.  We mentioned this in our brief, but I

just want to be clear here.  Encino Motorcars is looking

at APA action where an agency is changing a long-standing

practice.  In that case, it was reversing, you know, an agency

interpretation, an interpretation that I think had been in

effect for 30 years.  That case simply does not apply here.

And Encino stands for the idea that when you are

changing course, you need to provide an adequate explanation.

The Government was not changing course here.  It decided for

the first time in September to ask, you know, federal

contractors, going forward, to comply with the COVID-19 safety

protocol set forth by the task force guidance. 

It was not reversing a long-held policy position at

all and, in any event, you know, explained why, you know, this

EO and ensuing this executive action related to efficiency,

economy, and federal contracting.  

And I probably should have said this first, but, of

course, the APA does not apply to the EO or the OMB-directed
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determination because neither are agency actions subject to

judicial review within the meaning of that statute.  Similarly,

the FAR memo and the task force guidance are not final agency

action either.

If Your Honor has no further questions on that . . .

THE COURT:  I don't.  You probably anticipate my

only other question is just to -- is somewhat of a housekeeping

matter, but it's important to be sure that we've got a -- we've

got the administrative background correct, and that's this

question about the Eastern District of Kentucky's opinion and

Pages 1 through 5 of that opinion.  

I'm sure the first paragraph of that opinion you

don't deal -- you agree with -- that you don't agree with.

And everything after the portion that I've cited I imagine you

don't agree with either except maybe the end of it where they

talk about -- where the judge talks about the administrative

side of things.  

But what I'm worried about is that Roman Numeral I.

And I'm sure you had a chance to review that.

Do you have any disagreements, any quibbles with

anything in there?

MS. ANDRAPALLIYAL:  Your Honor, I have had a chance

to look at that, but my client agencies, I haven't been able

to confer with them and talk to my supervisors.  I don't have

the authority to sort of -- to make that call on behalf --
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THE COURT:  All right.  Well --

MS. ANDRAPALLIYAL:  -- of the client agencies.

THE COURT:  -- let me put you on the spot.  

You, specifically sitting here -- if somebody at

your office back there yells at you about it, you can tell him,

"Well, the judge told me I had to."  I want to get your

personal opinion on this.

MS. ANDRAPALLIYAL:  Your Honor -- Your Honor --

THE COURT:  Is it an appropriate statement, or are

there things in there that you say, "You know, he actually got

this wrong" or "That's not the right day."  That's the kind of

thing I'm getting at here.

MS. ANDRAPALLIYAL:  Yes, Your Honor.  You know,

again, I have had the chance to skim it, but I haven't been

able to verify all the dates and all the citations in that

section.  You know, I can't say something jumped out at me as

plainly wrong, but, you know, our brief sets out a very

detailed background section.  That was thoroughly vetted by all

of the relevant stakeholders in my office and in the client

agencies, so I refer this Court to that background section in

the first instance.   

THE COURT:  All right.  Thank you, Counsel.

MS. ANDRAPALLIYAL:  Thank you.

THE COURT:  All right.  I don't need anything further

from the plaintiffs.  But since you are the -- prosecuting the
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case and you've listened to some of the others, if you have

anything that you want to offer, it is your primary -- the

primary motion before us is your motion, so I'll give you the

opportunity for a brief last word.

MR. TSEYTLIN:  All right.  Well, I will endeavor to

be brief, Your Honor, and compress my multiple points into just

a couple.

So just briefly, on Alabama, I heard -- the only

distinctions I heard them give was that it's the President

rather than agencies.  With respect, that's legally irrelevant.

The spending clause is congressional power.  It's not

presidential power.

You know, I think that my friends are talking about,

you know, it's how the federal government wants to contract.

I think, you know, the Pres- -- you know the President is not

the sole owner and CEO of a small company.  The spending power

is Congress, and the major questions doctrine means that

Congress has to make the call.  It has to be very clear.  

The kind of cases they cite throughout the years, you

know, Kahn, you know, (indiscernible) lower wages -- I heard

them say something about parking or where you locate buildings.

Vaccine mandates is the issue of the day.  It is perhaps the

biggest issue of political social consequence that the nation's

debating.  That is an issue that Congress needs to make whether

you're talking about the Congress's commerce clause power or
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Congress's spending clause power.  The -- I'd -- you know, I'll

skip the rest of the merits, points.  I think the merits are

fairly -- very clear here.  

Briefly on standing, my friends conceded that we have

standing under the Town of Chester case, 137 Sup. Ct. 1645.

If one plaintiff has standing, that is the general end of the

stated inquiry.  Of course, the intervenors need to have their

own standing.  I think they've demonstrated it.  But I think

that's the end of the Article III standing inquiry.  

And the rest of it goes to the equities.  And we are

in the preliminary injunction context.  And the time frame to

which -- looking at the preliminary injunction context, is the

harms that would occur from now until when the case went to

final judgment.  

And I think the undisputed evidence before this Court

is that all of the states are renewing contracts or bidding

on new contracts.  You know, litigation, you know, usually

takes a year or two.  There's no serious argument.  I think

the undisputed evidence on the record is, in that time, it is

reasonably foreseeable that we will have many contracts.  And

so with regard to irreparable harm, I think that is shown.

My friend made a claim about money is not irreparable

harm.  There is -- in this case, there is binding Eleventh

Circuit precedent on this point refuting my friend's arguments.

I know that because when I'm arguing this issue around the
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country, I always cite the Eleventh Circuit case.  And I say,

"Gosh, I wish I was in the Eleventh Circuit for this so it

would be binding."  

That's the Odebrecht Construction case, 715 F.3d 1268

at 1289, quote, numerous courts have held that inability to

recover money damages renders harm irreparable.

The damages here are all the prep we're doing.  There

is no way we're ever going to get that money back.  That's

going to keep happening.  There's no Court of Claims claim for

"I complied with a contract.  I did a lot of work.  It cost

me a lot of money."  That Court of Claims claim does not exist.

And, as a result, sovereign immunity would bar us from ever

getting that money back.  So I think the issue of irreparable

harm is settled right there.

In terms of my friend's plea that this Court not

enjoin the inclusion of these clauses, you know, to the extent

my friend is talking about in other states, you know, that's

more of a -- kind of an issue for my friends the intervenors.

We're interested in our states.

But with regard to the injunction in our state, I

would say it is very important, Your Honor, to say that the --

any clauses that are based on the executive order -- and all

of these bilateral clauses are granted only in the executive

order.  They have not pointed, and they did not see here any

other authority from which they would get to to basically bully
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us into putting those clauses into our contracts.  

Their only source of authority for all of those,

quote, unquote, bilateral contracts are in this executive

order.  So if this executive order is ultra vires -- and it

clearly is -- all of those clauses are invalid.  They cannot

bully us going forward after an injunction into accepting

bilateral versions of this contract remanded because there's

no authority for them to do that.  Those agencies have no

authority once the EO is struck down.

Finally, with regard to the scope of the injunction,

at minimum, it must apply to all of the plaintiff states.

This notion that Your Honor would issue the injunction only

to certain contracts -- and then when other contracts came up,

I guess we'd come back to this Court, and we'd ask for a

modification of the injunction over and over again.  The --

West Virginia could easily submit a declaration, and they would

come in.  

You know, the -- I've seen a lot of case -- Courts

go one way or the other on nationwide injunctions versus just

limited to the plaintiff states.  I have never seen a Court

contemplate -- you know, you've got a 20-state -- a lot of

times, these cases involve 20-state lawsuits.  And 16 of them

will submit declarations, and the other 4 will be part of

the team -- to not give the injunction to those other 4 states

because, obviously, they'll just come in with a duplicative
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declaration, and the injunction would have to be modified.  

The injunction should govern, at minimum, to all the

plaintiff states and perhaps nationwide in consideration of my

friends the intervenors.  But our interest is primarily that

the Court issue a clear injunction prohibiting the contractor

mandate, including these forced bilateral provisions, which

are only based in the executive order, and enjoin those going

forward preliminarily until this litigation is concluded for

final judgment.

THE COURT:  Let me take it back to the merits to

conclude, and I'll ask the question that I asked of the

intervenors that your learned counsel from the Government says,

one, the major questions doctrine does not apply -- and you've

offered me some argument about that.  And then she states that,

you know, since it doesn't apply -- and, again, I know you

disagree with that, but she's --

MR. TSEYTLIN:  Uh-huh.

THE COURT:  -- so assume -- I've made them assume

some things, and I'll ask you to assume something.

Assume it doesn't apply.  You agree you've got to

show a sufficient nexus to procurement -- I mean, they would

have to show a sufficient nexus to procurement, economy, and

efficiency.  

So on that question, they then cite, you know, the

cases which we talked about previously, the antidiscrimination
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mandates, and courts have upheld those as a sufficient nexus to

economy and efficience in procurement.  

How do you distinguish this case from those cases?

MR. TSEYTLIN:  Well, so the -- the -- most of the

antidiscrimination cases and maybe all of them -- like this

Farkas case didn't even grapple with this issue.  They dealt

with other issues.  And with regard to those mandates, those

old cases, the New York cases are grounded in the Civil Rights

Act.  

So I think the real cases that actually deal with

this are ones like Kahn and those -- the rest that deal with

prosaic regulations, you know, about what the Government has

charged or where the buildings are put or where is parking.  

There is no case that holds or even suggests that

having a healthier workforce has any nexus, let alone a

sufficiently close nexus.  And so that is -- if Your Honor

doesn't go on the major questions doctrine, which I would

respectfully submit is the easiest way to resolve this case,

I would urge Your Honor to say that a healthiness of the

workforce is just not the kind of interest that the act here

applies.  And I think your -- the colloquy that you had with

my friend about the smoking hypothetical I think starkly shows

that.

Second -- you know, obviously, COVID is the issue of

the day.  It's affected all of us.  But I -- you know, I'm old
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enough to remember when everyone took secondhand smoke very

seriously.  And, you know, one could say that there's a closer

nexus to COVID because of infection, but there's actually a

pretty strong argument that there would be a closer nexus, if

you're going to go down to the health rationale, to smoking

because there is no vaccine you can get to protect you from

someone else smoking in the office.  

The whole point of vaccines and why everyone -- you

know, and I was glad to get it the first day I could -- is that

if I'm vaccinated, I'm pretty darn well protected from other

folks.  I'm protected from infection.  Or even if I get sick or

get infected, I'm protected from serious disease.  So if I'm a

vaccinated worker in the workplace, I'm protected.  

With regard to smoking, if there's secondhand smoke,

there's no vaccine for that, which is not to say that I'm

urging them -- that I'm worried I'm giving the -- my friends

in the Government some ideas here, but to show that once

this -- once the court open -- courts open up for the first

time -- this is an act 80 years old -- for the first time

open up the health and safety of the workforce with regard

to employee absenteeism as a sufficient nexus to economy and

efficiency, that's a -- that's an extraordinary power to give

to the Government and, I would submit, an unconstitutional

power to give to the Government.  

The -- my friend's response to the constitutional
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argument was, well, this is the spending clause rather than

the commerce clause.  Well, no.  They are -- this is not just

spending.  This is the condition they attached to spending,

which is a necessary and proper power.  It's not a direct

spending clause power.  

And under NFIB v. Sebelius, authority isn't proper

if it steps upon the core powers of the states.  And there's

nothing more core to the powers of the states than taking care

of the health and safety of their citizens, whether it's to do

with vaccinations or to do with smoking.  

And if the federal -- if the procurement act is

interpreted for the first time in its history to allow the

federal government to impose -- to allow the President to

impose conditions that lead to a healthier workforce, I would

respectfully submit that would call the procurement act into

serious constitutional doubt, and I think that would actually

render the procurement act unconstitutional.  And under the

doctrine of constitutional avoidance, that should be avoided

at all costs.

THE COURT:  All right.  Counsel, the case is

submitted.  The motions are before the Court.  I'm going to

take them under advisement, and, of course, we'll get an order

out to you in expedite -- in an expeditious fashion.

In the meantime, I want to commend all of you for

being extremely well-prepared today not only on the law but on
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the facts and treating one another with civility and dignity

and respect in what is, no doubt, a contentious case.  I mean,

your clients disagree about a lot here.  

There's some heat -- right? -- to use a colloquial

term, about this case.  And it's wonderful, in a case that gets

the attention probably that the case may get and that has the

emotions surrounding the case that it may have, that we all see

lawyers dealing with each other civilly, because that's what

lawyers do.  Despite the reputation that we may get, that's

what lawyers are supposed to do.  That's what we've always

done and we'll continue to do regardless of the issues at hand,

regardless of the stakes at hand, and I commend all of you

for doing that.

You were extremely prepared.  You dealt with each

other civilly.  You gave me presentations that were based on

the law.  You brought your law with you to court, which an old

judge once told me that's what you're supposed to do.  So I

appreciate you-all doing that.  

We'll take the case.  We'll be in adjournment, and

I wish you all a good weekend.  

COURT SECURITY OFFICER:  All rise.  

(Proceedings concluded at 4:10 p.m.)
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     I, Victoria L. Root, Certified Court Reporter, in and 

for the United States District Court for the Southern District 

of Georgia, do hereby certify that, pursuant to Section 753,  

Title 28, United States Code, the foregoing is a true, correct, 

and complete transcript of the stenographically reported 

proceedings held in the above-entitled matter and that the 

transcript page format is in conformance with the regulations 

of the Judicial Conference of the United States. 

     WITNESS MY HAND AND SEAL this 8th day of December, 2021. 

 

 

 

 

 

 

 

     __________________________________         
VICTORIA L. ROOT, CCR B-1691 
United States Court Reporter 
Southern District of Georgia 
Savannah Division 

 

 

Post Office Box 10552 
Savannah, Georgia  31412 
(912) 650-4066 
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