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Certificate of Service 

On December 23, 2021, this motion was served via CM/ECF on all registered 

counsel and transmitted to the Clerk of the Court. Counsel further certifies that: 

(1) any required privacy redactions have been made in compliance with Fifth Circuit

Rule 25.2.13; (2) the electronic submission is an exact copy of the paper document 

in compliance with Fifth Circuit Rule 25.2.1; and (3) the document has been scanned 

with the most recent version of Symantec Endpoint Protection and is free of viruses. 

/s/ Judd E. Stone II
Judd E. Stone II  

Certificate of Compliance 

This motion complies with: (1) the type-volume limitation of Federal Rule of 

Appellate Procedure 27(d)(2)(A) because it contains 99 words, excluding the parts 

of the brief exempted by Rule 32(f); and (2) the typeface requirements of Rule 

32(a)(5) and the type style requirements of Rule 32(a)(6) because it has been 

prepared in a proportionally spaced typeface (14-point Equity) using Microsoft 

Word (the same program used to calculate the word count). 

/s/ Judd E. Stone II
Judd E. Stone II  

Certificate of Conference 

On December 22, 2021, Jonathan F. Mitchell, counsel for Mark Lee Dickson, 
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The plaintiffs claim that the Supreme Court’s opinion prohibits certification of 

the state-law questions and prohibits this Court from ordering further briefing. See 

Opp. at 1 (“The Supreme Court’s decision leaves no room for this Court to do any-

thing else, including certifying any questions to the Texas Supreme Court or setting 

any briefing schedule.”). Each of these claims is demonstrably untrue. 

I. The Supreme Court’s Opinion Does Not Prohibit Certification 

The plaintiffs contend that certification would “defy” the Supreme Court. Opp. 

at 10. That is untenable. The Supreme Court made clear that it was offering only a 

tentative interpretation of Texas law.  And it explicitly recognized that the Texas ju-

diciary—and not the Supreme Court—holds the prerogative to render an authorita-

tive construction of the disputed state-law provisions: 

[A]s best we can tell from the briefing before us, the licensing-official de-
fendants are charged with enforcing “other laws that regulate . . . abor-
tion.” . . . . Accordingly, it appears Texas law imposes on the licensing-
official defendants a duty to enforce a law that “regulate[s] or prohibit[s] 
abortion,” a duty expressly preserved by S. B. 8’s saving clause. Of 
course, Texas courts and not this one are the final arbiters of the meaning of 
state statutory directions. See Railroad Comm’n of Tex. v. Pullman Co., 312 
U.S. 496, 500 (1941). But at least based on the limited arguments put to 
us at this stage of the litigation, it appears that the licensing defendants 
do have authority to enforce S. B. 8. 

Whole Woman’s Health v. Jackson, 2021 WL 5855551, *9 (plurality opinion of Gor-

such, J.) (emphasis added); id. at *14 (Thomas, J., concurring in part and dissenting 

in part) (“Because the principal opinion’s errors rest on misinterpretations of Texas 

law, the Texas courts of course remain free to correct its mistakes.”). The plaintiffs 

do not cite or acknowledge any of this language. Yet they insist that certification 
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would somehow defy the Supreme Court—even though the Court went out of its 

way to emphasize that it was offering nothing more than an Erie guess on the meaning 

of the state statutes, and even though five members of the Court recognized that the 

state judiciary remains free to endorse or repudiate the construction that appears in 

Justice Gorsuch’s plurality opinion. 

The Supreme Court did not overrule Erie Railroad Co. v. Tompkins, 304 U.S. 64 

(1938), and Murdock v. City of Memphis, 87 U.S. 590 (1874), and it did not seize for 

itself the prerogative to render final and authoritative pronouncements on the mean-

ing of state law. Far from it, the Court reaffirmed that federal courts must follow the 

state judiciary’s interpretations of state law—an acknowledgement that practically 

invites certification of the contested state-law issues on remand. See Bellotti v. Baird, 

428 U.S. 132, 146-47 (1976) (certification “is appropriate where an unconstrued state 

statute is susceptible of a construction by the state judiciary ‘which might avoid in 

whole or in part the necessity for federal constitutional adjudication’” (citation omit-

ted)). 

The plaintiffs do not argue that the Supreme Court’s Erie guess on the meaning 

of Texas law is final and conclusive—a contention that would overrule Erie and Mur-

dock and repudiate nearly 100 years of federal-court practice. Instead, the plaintiffs 

claim that certification is foreclosed by other language in the Court’s opinion. The 

plaintiffs, for example, note that the Court “affirmed” the district court’s refusal to 

dismiss the licensing officials at the motion-to-dismiss stage, rather than remanding 

for further proceedings on that question. Opp. at 11; Whole Woman’s Health, 2021 

WL 5855551, *11 (“[E]ight Justices hold this case may proceed past the motion to 
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dismiss stage against Mr. Carlton, Ms. Thomas, Ms. Benz, and Ms. Young”); id. 

(“The order of the district court is affirmed in part.”). But the appellants are not 

seeking to undo or relitigate the Court’s ruling that the claims against the licensing 

officials can survive a motion to dismiss—and the appellants readily acknowledge 

that those claims must be allowed to proceed past the motion-to-dismiss stage. See id. 

at *8 (plurality opinion of Gorsuch, J.) (“[W]e hold that sovereign immunity does 

not bar the petitioners’ suit against these named defendants at the motion to dismiss 

stage.”); id. at *9 (plurality opinion of Gorsuch, J.) (“[T]his is enough at the motion 

to dismiss stage to suggest the petitioners will be the target of an enforcement action 

and thus allow this suit to proceed.”).  

Instead, the appellants seek certification for the purpose of guiding resolution of 

the remaining issues in this case. Those issues include: (1) Whether the plaintiffs’ 

claims against the licensing officials can survive a motion for summary judgment, 

which requires evidence (and not mere allegations) that the licensing officials can and 

will enforce or threaten to enforce SB 8; (2) Whether the plaintiffs can obtain a pre-

liminary injunction, which requires a “clear showing” that licensing officials can and 

will enforce or threaten to enforce SB 8; and (3) Whether the plaintiffs are entitled 

to judgment, which requires proof by a preponderance of the evidence that the li-

censing officials can and will enforce or threaten to enforce SB 8. All of these issues 

turn on whether state law permits the licensing defendants to “indirectly” enforce 

SB 8 by allowing violations of that statute to trigger or justify enforcement of other 

laws—and that is entirely a question of state law that was not (and cannot be) resolved 

by the Supreme Court. The plaintiffs are certainly correct to observe that the 
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Supreme Court’s decision to allow the claims against the licensing officials to pro-

ceed past the motion-to-dismiss stage is final and conclusive. But the plaintiffs do not 

(and cannot) contend that the Supreme Court’s Erie guess regarding the meaning of 

state law is final and conclusive, and they present no argument for how the Court’s 

opinion prohibits certification for the purpose of resolving the remaining issues in 

this case.  

The plaintiffs also invoke a statement from Chief Justice Roberts that calls for 

the district court to “resolve this litigation and enter appropriate relief without de-

lay.” Id. at *15 (Roberts, C.J., concurring in the judgment in part and dissenting in 

part). But the Chief Justice’s opinion mischaracterizes the Court’s holding in numer-

ous respects. Here is the full context:  

Texas says that the law also blocks any pre-enforcement judicial review 
in federal court. On that latter contention, Texas is wrong. As eight 
Members of the Court agree, petitioners may bring a pre-enforcement 
suit challenging the Texas law in federal court under Ex parte Young, 209 
U.S. 123 (1908), because there exist state executive officials who retain 
authority to enforce it. Given the ongoing chilling effect of the state law, 
the District Court should resolve this litigation and enter appropriate 
relief without delay. 

Id. (Roberts, C.J., concurring in the judgment in part and dissenting in part) (cita-

tions omitted). The Supreme Court, however, did not hold that the plaintiffs “may 

bring a pre-enforcement suit challenging the Texas law.” The Court held only that 

the plaintiffs’ claims against the licensing officials could survive a motion to dismiss. 

See id. at *8 (plurality opinion of Gorsuch, J.) (“[W]e hold that sovereign immunity 

does not bar the petitioners’ suit against these named defendants at the motion to dis-

miss stage.” (emphasis added)). The plaintiffs will not be able to “bring” a pre-
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enforcement suit unless they prove (and not merely allege) that the licensing officials 

can and will enforce SB 8 against them. Nor did the Court hold that “state executive 

officials . . . retain authority to enforce” SB 8. The Court offered nothing more than 

a preliminary Erie guess on the licensing defendants’ state-law enforcement pow-

ers—and it explicitly said that it was not providing the final word on that question. 

See id. at *9 (plurality opinion of Gorsuch, J.) (“Of course, Texas courts and not this 

one are the final arbiters of the meaning of state statutory directions.”). Finally, the 

Chief Justice prematurely declared Texas “wrong” to assert that SB 8 “blocks any 

pre-enforcement judicial review in federal court.” Texas may very well be correct in 

claiming that SB 8 blocks all pre-enforcement judicial review, as the answer to that 

question turns on whether state law allows the licensing defendants to enforce SB 8. 

The Supreme Court did not purport to resolve that question in Whole Woman’s 

Health—and the Court has no authority to conclusively resolve that state-law issue 

under Erie and Murdock. The Chief Justice’s opinion cannot be invoked to deny the 

appellants’ request for certification—and it certainly does not show that certification 

would “defy” the Supreme Court. 

The plaintiffs’ last-ditch move is to claim that the appellants cannot seek certifi-

cation because they did not previously request it in the Supreme Court or in their 

opening appellate brief. But no court has held that a litigant forfeits a certification 

request unless he presents it at the outset of an appeal. And the appellants did not 

seek certification earlier because they regarded the relevant statutory language as 

clear, and they did not expect this Court or the Supreme Court to seriously entertain 
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the plaintiffs’ strained and dubious interpretation of section 171.207. Consider once 

again the relevant statutory language:  

Notwithstanding Section 171.005 or any other law, the requirements of this 
subchapter shall be enforced exclusively through the private civil actions de-
scribed in Section 171.208. No enforcement of this subchapter, and no 
enforcement of Chapters 19 and 22, Penal Code, in response to viola-
tions of this subchapter, may be taken or threatened by this state, a po-
litical subdivision, a district or county attorney, or an executive or ad-
ministrative officer or employee of this state or a political subdivision 
against any person, except as provided in Section 171.208. 

Tex. Health & Safety Code § 171.207(a) (emphasis added). The appellants can hardly 

be faulted for their initial decision to rest on this unambiguous statutory language. 

See Whole Woman’s Health v. Jackson, 13 F.4th 434, 442 (5th Cir. 2021) (plaintiffs’ 

reading of section 171.207 “ignores the statute’s plain language.”).1 

* * * 

The plaintiffs do not attempt to argue that certification would be improper under 

Bellotti and Arizonans for Official English; they simply claim that certification would 

“defy” the Supreme Court’s ruling in this case. But once those objections are dis-

patched, this presents a textbook case for certification. Arizonans for Official English 

cautioned that federal courts “ought not to consider the Constitutionality of a state 

statute in the absence of a controlling interpretation of its meaning and effect by the 

state courts.” 520 U.S. 43, 75 (1997). And it emphasized that: 

 
1 Finally, the appellants told the Supreme Court that we would seek certification upon 
remand after the plaintiffs asked the justices to remand directly to the district court. 
See https://bit.ly/3qppOb9 at 3-4. The justices remanded to this Court with full 
knowledge that we would seek certification, and without instructing this Court to 
ignore certification requests or remand immediately to the district court. 
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Warnings against premature adjudication of constitutional questions 
bear heightened attention when a federal court is asked to invalidate a State’s 
law, for the federal tribunal risks friction-generating error when it en-
deavors to construe a novel state Act not yet reviewed by the State’s highest 
court. 

Id. at 79 (emphasis added); see also Bellotti, 428 U.S. at 146-47 (certification “is ap-

propriate where an unconstrued state statute is susceptible of a construction by the 

state judiciary ‘which might avoid in whole or in part the necessity for federal consti-

tutional adjudication, or at least materially change the nature of the problem’” (cita-

tion omitted)). It is hard to fathom how a court could decline certification given these 

instructions from Bellotti and Arizonans for Official English.  SB 8 is: (1) a “novel state 

Act”; (2) “not yet reviewed by the State’s highest court”; (3) that “a federal court 

is [being] asked to invalidate”; and (4) “is susceptible of a construction by the state 

judiciary which might avoid in whole or in part the necessity for federal constitutional 

adjudication.” The plaintiffs do not dispute any of this. Certification is not only per-

missible, it is warranted. 

II. The Supreme Court’s Opinion Does Not Prohibit This Court From 
Ordering Briefing On The Unresolved Issues 

The appellants have appealed the entirety of the district-court order denying 

their motions to dismiss. And they are entitled to a ruling on their jurisdictional ob-

jections to the section 4 claims before the case returns to the district court. The li-

censing officials are also entitled to an appellate-court ruling on their Article III 

standing objections. The Supreme Court did not resolve any of this. 

Case: 21-50792      Document: 00516144154     Page: 9     Date Filed: 12/23/2021



8 
 

A. The Plaintiffs’ Section 4 Claims Were Excluded From The Grant 
Of Certiorari And Were Never Resolved By The Supreme Court 

The plaintiffs’ certiorari-before-judgment petition asked the Court to review 

only the claims asserted against section 3 of SB 8: the provisions that outlaw post-

heartbeat abortions and authorize private civil-enforcement lawsuits against those 

who violate the statute. The question presented—which the plaintiffs drafted—

reads as follows:  

The question presented is whether a State can insulate from federal-
court review a law that prohibits the exercise of a constitutional right by 
delegating to the general public the authority to enforce that prohibition 
through civil actions. 

Pet. at i, Whole Woman’s Health v. Jackson, No. 21-463. That does not even remotely 

encompass the separate constitutional challenges to section 4’s fee-shifting provi-

sion, which does not delegate anything to the “general public” and simply allows pre-

vailing defendants in abortion litigation to recover attorneys’ fees. The plaintiffs do 

not argue otherwise. And the Supreme Court’s rules forbid the Court to consider 

issues outside the question presented. See Sup. Ct. R. 14.1(a) (“Only the questions 

set out in the petition, or fairly included therein, will be considered by the Court.”).  

Nor is there anything in the Supreme Court’s opinion that purports to rule on 

the jurisdictional objections to the section 4 claims. Section 4’s fee-shifting provision 

is unmentioned in the opinion, which never acknowledges the plaintiffs’ challenges 

to section 4 or the appellants’ jurisdictional objections to those claims. And the plain-

tiffs cannot point to anything in the opinion that purports to resolve these issues. All 

the plaintiffs say is that the Court “issued a full judgment affirming in part and re-

versing in part the district court’s order.” Opp. at 15. But that begs the question by 
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assuming that the section 4 claims were subsumed within the grant of certiorari. Nei-

ther the plaintiffs nor this Court can make that assumption when the question pre-

sented was indisputably limited to the claims against section 3.  

B. The Supreme Court Did Not Resolve The Licensing Officials’ 
Standing Objections 

The Supreme Court held only that the claims against the licensing officials fall 

within Ex parte Young’s exception to sovereign immunity; it did not resolve the sep-

arate question whether the plaintiffs sufficiently alleged Article III standing. See 

Whole Woman’s Health, 2021 WL 5855551, *8 (plurality opinion of Gorsuch, J.) (“[I]t 

appears that these particular defendants fall within the scope of Ex parte Young’s his-

toric exception to state sovereign immunity.”); id. at *8 (“[W]e hold that sovereign 

immunity does not bar the petitioners’ suit against these named defendants at the mo-

tion to dismiss stage.” (emphasis added)). Nowhere does the Court discuss or apply 

the Article III test of injury in fact, traceability, and redressability, and the word 

“standing” is entirely unmentioned in the discussion of the claims brought against 

the state licensing defendants. The licensing officials’ Article III standing objections 

were unresolved by the Supreme Court, and they must be ruled upon before the ap-

peal concludes.  
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Conclusion 

The Court should certify the state-law issues to the Supreme Court of Texas or, 

alternatively, set a briefing schedule.  
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