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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION
STATE OF FLORIDA,
Plaintiff,
v.

CASE NO. 3:21cv2722-MCR-HTC

DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,
Defendants.
_________________________________/
ORDER
On November 20, 2021, the Court entered an order, ECF No. 6, denying the
State of Florida’s request for a temporary restraining order (“TRO”) and preliminary
injunction to prevent the implementation of an interim final rule issued by the
Centers for Medicare and Medicaid Services (“CMS”), requiring all covered
healthcare staff in state-run facilities that participate in Medicare and Medicaid
programs to be vaccinated against COVID-19.1 See Omnibus COVID-19 Health
Care Staff Vaccination, 86 Fed. Reg. 61555-01 (Nov. 5, 2021) (“IFC”). Florida
appealed the Court’s denial of the motion and filed an Emergency Motion for
Injunction Pending Appeal, arguing in part that this Court had not considered its
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4, 2022.

The first dose must be administered by December 6, 2021, and a second dose by January
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asserted irreparable sovereign injury based on the IFC’s preemption of Florida’s
recently enacted law prohibiting vaccine mandates by employers.2 See Fla. Stat.
§§ 381.00317, 112.0441 (Nov. 18, 2021).
The Court denied the preliminary injunction pending appeal, ECF No. 13, but
acknowledged that Florida’s new law had not been addressed in the original order.
At the time Florida filed its motion, the Florida Legislature was merely
contemplating the legislation, which the Court found insufficient to show an
irreparable sovereign injury.3 The State did not notify the Court of the law’s passage
before the Court’s order was entered. Therefore, out of an abundance of caution and
in an effort to ensure that the Eleventh Circuit had the benefit of the Court’s full
reasoning on appeal, the Court was willing to hear Florida’s arguments and allow
evidence regarding the impact of the new law at a hearing set for December 1. That

2

In relevant part, Florida law now prohibits public employers from imposing any COVID19 vaccine mandate on a public employee and subjects a public employer to a fine not to exceed
$5,000 per violation. Fla. Stat. § 112.0441. Florida’s law also states that a private employer who
terminates an employee for not complying with a vaccine mandate is subject to fines of up to
$50,000 per violation (for an employer with 100 or more employees). See Fla. Stat. § 381.00317.
This law appears to provide for a wider range of exemptions than allowed under federal law (i.e.,
requiring exemptions for medical reasons, religious reasons, COVID-19 immunity, agreeing to
undergo periodic testing, and use of employer-provided personal protective equipment).
3

The Court also found no showing of irreparable injury to the State to justify an immediate
injunction because the agency heads’ predictions of widespread resignations were speculative and
conclusory, the threatened loss of federal funding would not occur on December 6, 2021, and this
threatened harm could be remediated through this suit brought pursuant to the Administrative
Procedure Act. The Court addressed all arguments that had been clearly presented.
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portion of the Court’s order requiring further briefing and a hearing has now been
vacated and the hearing cancelled at the parties’ joint request in light of the notice
of appeal. Nonetheless, the Court finds it appropriate to address the new state law
in aid of the appeal since the issue was not squarely addressed in the original order.
See United States v. Diveroli, 729 F.3d 1339, 1341-44 (11th Cir. 2013) (“[A] timely
notice of appeal normally divests the district court of authority to proceed further
with respect to any matters involved in the appeal, except in aid of the appeal.”). On
consideration of the state law, the undersigned would reach the same decision.
I.

Legal Standard
A district court may grant a preliminary injunction only if there is (1) a

substantial likelihood of success on the merits; (2) the plaintiff will suffer irreparable
injury absent an injunction; (3) the threatened injury to the plaintiff outweighs
whatever damage the proposed injunction may cause the opposing party; and (4) the
injunction would not be adverse to the public interest. Osmose, Inc. v. Viance, LLC,
612 F.3d 1298, 1307 (11th Cir. 2010); Siegel v. LePore, 234 F.3d 1163, 1176 (11th
Cir. 2000). A preliminary injunction is “an extraordinary and drastic remedy”
granted only if the plaintiff has “clearly established” that each of the four
requirements is satisfied. Siegel, 234 F.3d at 1176 (internal marks omitted). Thus,
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the failure to establish any one of these four factors is fatal. Am. C.L. Union of Fla.,
Inc. v. Miami-Dade Cty. Sch. Bd., 557 F.3d 1177, 1198 (11th Cir. 2009).
II.

Discussion
A.

Irreparable Harm

Florida argues that the IFC’s preemption of its law prohibiting public
employers from imposing a vaccine mandate (which was enacted after the IFC was
issued) constitutes an irreparable sovereign injury. Florida argues that it suffers
irreparable harm as parens patriae for Floridians “who work in healthcare and do
not wish to receive a vaccine.” 4 ECF No. 9 at 13. Florida also argues irreparable
sovereign injury results from the IFC precluding Florida from enforcing its own law
and forcing Florida’s public health agencies and facility heads to make the untenable
choice of deciding which law to follow and which to violate.
A state possesses an interest in “the exercise of sovereign power over
individuals and entities within the relevant jurisdiction––this involves the power to
create and enforce a legal code, both civil and criminal.” Alfred L. Snapp & Son,
Inc. v. Puerto Rico, 458 U.S. 592, 601 (1982). It is also well-established that “a

4

Florida also claims a parens patriae interest for “patients who will lose access to access
to adequate medical care because of CMS’s mandate” if either widespread resignations or loss of
federal funding occurs. ECF No. 9 at 13. The Court previously found the statements of widespread
resignations to be conclusory and speculative.
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State has a quasi-sovereign interest in the health and well-being—both physical and
economic—of its residents in general.”5 Id. at 607. A State has a further interest in
“ensuring that the State and its residents are not excluded from the benefits that are
to flow from participation in the federal system.” Id. at 608. A parens patriae
interest is sufficient to give standing to sue if the injury is one that the state “would
likely attempt to address through its sovereign lawmaking powers,” if it could. Id.
at 607. However, not everything a State does is “based on its sovereign character.”
Id. at 601.
In this instance, Florida has exercised its sovereign lawmaking powers to
broadly prohibit employers from imposing COVID-19 vaccination mandates on
their employees. In passing the interim rule, the CMS expressly considered issues
of federalism and determined that the IFC would pre-empt state laws such as
Florida’s. 86 Fed. Reg. at 61,613 (finding that the agency’s authority allows it to
require vaccinations of covered healthcare workers and staff as necessary to promote
patient health and safety and efficient administration of the federal programs in state5

The Supreme Court in Alfred L. Snapp & Son discussed examples of instances in which
a parens patriae interest was found, citing cases involving a need to abate public nuisances, to
protect state citizens’ access to natural gas, and to prevent economic discrimination in the shipping
industry. 458 U.S. at 601––607. The Court did not attempt to draw any definitive line as to the
proportion of the state population that must be adversely impacted by the challenged behavior to
give rise to a parens patriae interest, but made clear that “more must be alleged than injury to an
identifiable group of individual residents.” Id. at 607.
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run facilities that receive federal funding). Thus, by its terms, the IFC pre-empts
Florida’s law but only with regard to covered healthcare workers who are employees
of a Medicare- or Medicaid-participating-facility––not an entire industry, as Florida
contends.

And, it is not a federal mandate that all Florida citizens must be

vaccinated. While the mandate undoubtedly has far-reaching impacts given the
many facilities that accept federal funding under the Medicare and Medicaid
programs, vaccination mandates generally have not been found to be unlawful or
unconstitutional.6 See Jacobson v. Commonwealth of Mass., 197 U.S. 11, 37-39
(1905) (upholding a state compulsory vaccination law); see also Does 1-3 v. Mills,
2021 WL 5027177 (S. Ct. Oct. 29, 2021) (denying an application for injunctive relief
pending appeal in a challenge to Maine’s COVID-19 vaccination mandate for
healthcare workers).

Additionally, the IFC vaccination mandate provides

6

In any event, the state’s police power has been discussed in the vaccine context only in
circumstances where the state has in fact imposed a vaccination mandate to protect the health of
its citizens. See Jacobson, 197 U.S. at 37-39 (upholding a state compulsory vaccination law); see
also Does 1-3 v. Mills, 2021 WL 5027177 (S. Ct. Oct. 29, 2021) (denying an application for
injunctive relief pending appeal in a challenge to Maine’s COVID-19 vaccination mandate for
healthcare workers). Florida, by contrast, asserts a police power to prevent the imposition of a
measure that would be a health benefit to its citizens. In this case, at least at this very early stage,
there is no evidence nor even any argument that healthcare workers face an undue health risk from
the vaccine that would not be protected through the lawful exemptions allowed, and there is no
case law cited to support a constitutional liberty interest in refusing an approved vaccine for those
who choose to work in a federally funded healthcare facility. Also, as noted, the IFC does not
impose a mandate on all Florida residents.
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exemptions for employees based on medical and religious beliefs to safeguard
individual rights. 86 Fed. Reg. at 61,572-73 (noting that certain allergies, recognized
medical conditions, or religious beliefs, observances, or practices, may provide
grounds for exemption). The Court cannot find a parens patriae interest in Florida’s
ability to shield employees who choose to work in a federally funded healthcare
facility from the rules that govern administration of the federal program. See
Commonwealth of Mass. v. Mellon, 262 U.S. 447, 485-86 (1923) (“It cannot be
conceded that a state, as parens patriae, may institute judicial proceedings to protect
citizens of the United States from the operation of the statutes thereof.”); see
generally Virginia ex rel. Cuccinelli v. Sebelius, 656 F.3d 253, 271 (4th Cir. 2011)
(“To permit a state to litigate whenever it enacts a statute declaring its opposition to
federal law . . . would convert the federal judiciary into a forum for the vindication
of a state’s generalized grievances about the conduct of government.”).
Florida also argues that the conflict between federal and state law forces staterun agencies and facility heads to make a decision by December 6 as to which law
to follow, which could give rise to an irreparable sovereign injury. This presents a
more difficult question. While the timing of the state law’s enactment only after the
IFC was issued suggests an attempt to alter the status quo by creating a self-inflicted
irreparable sovereign injury after the fact, the conflict now confronting agency heads
CASE NO. 3:21cv2722-MCR-HTC
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on December 6 is nonetheless real. If they comply with the CMS rule, they risk
violating Florida law. However, if there is no likelihood that the IFC will be found
unlawful on the merits, then the federal rule eliminates the conflict of choice faced
by the agency heads by virtue of its express preemption determination. It is therefore
necessary to consider the remaining preliminary injunction factors, the first of which
is the likelihood of success on the merits.7
B.

Likelihood of Success

Florida challenges the validity of the IFC under the Administrative Procedure
Act (“APA”) and the Spending Clause. Pursuant to the APA, a court must “hold
unlawful and set aside agency action” that is “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law;” that is in excess of statutory
authority; or that is “without observance of procedure required by law.” 5 U.S.C.
§ 706(2) (A), (C)–(D). The Eleventh Circuit has characterized the arbitrary and
capricious standard as “exceedingly deferential.” Miccosukee Tribe of Indians of
Fla. v. United States, 566 F.3d 1257, 1264 (11th Cir. 2009). This means a court is
not authorized to substitute its judgment for the agency’s “as long as the agency
conclusions are rational.” Id. A decision is arbitrary and capricious only if the
7

Statements in this Order about the merits should be understood only as statements about
the likelihood of success as viewed at this early stage in the proceedings.
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factors relied on are not what Congress would intend, if the agency “entirely failed
to consider an important aspect of the problem,” if the agency offered an explanation
counter to the evidence before the agency, or if the agency action “is so implausible
that it could not be ascribed to a difference in view or the product of agency
expertise.” Id. (quoting Alabama–Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250, 1254 (11th Cir. 2007)); State v. Becerra, No. 8:21-CV-839-SDM-AAS, 2021
WL 2514138, at *39 (M.D. Fla. June 18, 2021) (enjoining the Center for Disease
Control’s conditional sailing order, which effectively shut down the cruise industry).
Florida argues that the CMS acted in excess of its statutory authority, contrary
to law, and arbitrarily and capriciously by issuing the IFC without first consulting
with the appropriate state agencies, without following notice and comment
procedure, and without adequately considering less intrusive alternatives.

These

arguments are difficult to accept, given the law and the limited record before this
Court, notwithstanding the wide implications of the interim rule. By law, the
Secretary is broadly granted rulemaking authority over the Medicare and Medicaid
programs to make such rules and regulations “as may be necessary to the efficient
administration of the functions with which [it] is charged.” See 42 U.S.C. §1302(a);
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see also 42 U.S.C. § 1395hh(a).8

The statutes require a notice of proposed

rulemaking and comment procedure before a rule becomes final, 42 U.S.C.
§§ 1302(b), 1395hh(b), and state generally that “the Secretary shall consult with
appropriate State agencies” “[i]n carrying out its functions, relating to determination
of conditions of participation by providers of services,” 42 U.S.C. § 1395z. This
broad rulemaking authority is entitled to substantial deference, and “considerable
weight” is given to the agency’s “construction of a statute it is entrusted to
administer.” Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837,
842–44 (1984) (stating where Congress has not spoken directly on an issue but given
an administrative agency the power to administer a program, this power necessarily
includes the formation of policy and the making of rules to fill any gap left by
Congress).
Regarding the consultation requirement, the CMS explained within the IFC’s
comments that it interprets the statute as imposing no temporal requirement for the
necessary consultation to occur before an interim rule is issued. See 86 Fed. Reg.
61,567. The Court finds that the agency’s interpretation of the statute as including
no temporal requirement is likely to be given deference as reasonable because the
8

The IFC includes a table of statutory authorities for all providers and suppliers. 86 Fed.
Reg. 61,567.
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statute does not clearly express otherwise. See generally Gonzales v. Oregon, 546
U.S. 243, 255–56 (2006) (stating Chevron deference is warranted “when it appears
that Congress delegated authority to the agency generally to make rules carrying the
force of law and that the agency interpretation claiming deference was promulgated
in the exercise of that authority”). 9 The Court also finds that the CMS explained in
detail its reasons for not consulting state agencies in advance, which also justified
its reason for waiving the notice and comment procedure.
While notice and comment periods is ordinarily required, there is statutory
authority indicating this requirement does not apply “when the agency for good
cause finds (and incorporates the finding and a brief statement of reasons therefore
in the rules issued) that notice and public procedure thereon are impracticable,
unnecessary, or contrary to the public interest.” 5 U.S.C. § 553(b). In waiving this
process for the interim rule, the CMS provided a detailed explanation of its good
cause determination based on the urgency presented by the ongoing pandemic, the
2021 outbreaks associated with the Delta variant, and the oncoming influenza
season. The CMS determined that under these circumstances, it was impracticable

9

It should be noted that the CMS did not dismiss the requirement altogether but stated
within the IFC that it intends to consult with state agencies and has invited them to submit
comments through January 4, 2022.
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and contrary to the public interest to follow the ordinary notice and comment
procedure and still adequately safeguard the health and safety of staff and customers
at state-run Medicare and Medicaid facilities. While acknowledging that the number
of cases and deaths had been trending downward nationwide, the CMS noted that
cases were rising in some areas causing some hospitals and health care systems to
experience tremendous strain due to high case volumes coupled with persistent staff
shortages, in part due to COVID-19 infection and quarantine measures. See 86 Fed.
Reg. 61,583. The CMS explained that the current levels of vaccination coverage
with no mandate in place have been inadequate to protect healthcare consumers and
staff. Also, referencing data showing the importance of vaccination in curbing the
spread of COVID-19 and lessening its serious consequences, the CMS determined
that further delay in taking this action was impracticable and contrary to the public
interest. Id. at 61,583–86. The CMS also expressly found as follows:
[T]he COVID-19 pandemic presents a serious and continuing threat to
the health and to the lives of staff of health care facilities and of
consumers of these providers’ and suppliers’ services. This threat has
grown to be particularly severe since the emergence of the Delta
variant. Any delay in the implementation of this rule would result in
additional deaths and serious illnesses among health care staff and
consumers, further exacerbating the newly-arising, and ongoing, strain
on the capacity of health care facilities to serve the public.
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86 Fed. Reg. at 61567. In addition, the CMS noted the need for a consistent federal
policy to prevent healthcare workers from seeking employment with providers that
do not have such patient protections, which in turn may cause facilities that
implement such protections to see greater staff shortages. Id. at 61,584. This is but
a brief summary of the explanation included within the IFC, which appears rationally
related to the facts and scientific data recited. Florida contends––somewhat contrary
to its asserted position that in fact CMS should have implemented the rule sooner––
that the asserted good cause urgency no longer exists. The Court disagrees. Any
delay experienced in publishing the mandate does little to diminish CMS’s good
cause rationale, which is based on the nature of this ongoing pandemic and the
emergence of the Delta variant. Given the CMS’s rational explanation and no
evidence to the contrary, the Court cannot conclude at this juncture that Florida is
likely to prevail on its claim that there was no good cause to waive the ordinary
notice and comment period.
For the same reasons, the Court cannot find a likelihood of success on
Florida’s argument that the CMS’s decision to mandate the vaccine is arbitrary and
capricious due to a failure to consider less intrusive alternatives. The CMS explained
its reasoning, discussed the alternatives it considered, and explained why it
concluded they were unworkable. For instance, the CMS stated that it considered
CASE NO. 3:21cv2722-MCR-HTC

Case 3:21-cv-02722-MCR-HTC Document 18 Filed 12/01/21 Page 14 of 19

Page 14 of 19

testing, waiving the mandate for those with immunity, graduated compliance
expectations, reduced payments, and social distancing measures and concluded these
were less effective and insufficient, “given the contagion rates of existing strains of
coronavirus and their disproportionate impacts on Medicare and Medicaid
beneficiaries.” Id. at 61,613. This policy choice between considered alternatives is
likely to be accorded deference. Congress has given the agency authority to make
rules necessary to the efficient administration of the program, and a court cannot
substitute its own judgment for that of the agency on policy decisions regarding how
best to efficiently administer the Medicare and Medicaid programs while keeping
employees, staff and patients of ferally participating facilities safe. See Black
Warrior Riverkeeper, Inc. v. U.S. Army Corps of Engineers, 781 F.3d 1271, 1288
(11th Cir. 2015) (a court may not to substitute its judgment for that of the agency).
Again, at this early stage, Florida has presented no evidence to show that CMS’s
decision runs counter to the evidence before the agency or that decision reached
lacks a rational connection to the facts before the agency.10
10

The undersigned notes that a contrary decision was entered on November 29, 2021, in
the Eastern District of Missouri, granting injunctive relief to several states. See Missouri v. Biden,
Case No. 4:21cv1329-MTS, 2021 WL 5564501 (E.D. Mo. Nov. 29, 2021). Also, a nationwide
injunction was entered in the Western District of Louisiana on November 30. See Louisiana v.
Becerra, Case No. 3:21cv3970 (W.D. La. Nov. 30, 2021). In each instance, the record appears to
be more extensive than the record in this case. Also, the undersigned respectfully disagrees and is
not persuaded by the reasoning of those courts. The Louisiana case relies heavily on the Fifth
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Finally, Florida argues that CMS’s decision to require a vaccine mandate for
all covered healthcare workers and staff is foreclosed by the statute prohibiting any
federal officer from exercising supervision or control over the practice of medicine,
the manner in which medical services are provided, or the operation of the
institution. 42 U.S.C. § 1395. This argument misconstrues the nature of the
vaccination mandate. The CMS is not regulating the practice of medicine, the health
care that may be provided in facilities that accept federal funds, the manner in which
medical services are provided, or the operation of the institution or its
employees. Instead, the CMC is regulating a federal program by requiring facilities
that receive federal funding to develop and implement policies and procedures to
ensure the vaccination of covered healthcare workers and staff for the health and
safety of patients within those facilities. The imposition of a vaccine mandate as a
condition on the receipt of federal funds to ensure patient safety within those

Circuit’s decision to grant a stay of a vaccine mandate implemented by the Occupational Safety
and Health Administration (“OSHA”). See BST Holdings, LLC v. OSHA, 17 4th 604 (5th Cir.
2021). The Court finds the BST case distinguishable, however, because contrary to the context of
this case, OSHA is not charged with administering a program designed to provide healthcare to
the most vulnerable and its rules implicate the Commerce Clause power, which the Fifth Circuit
found does not extend to regulate “noneconomic inactivity traditionally within the States’ police
power.” Id. Here, the CMS is not usurping the state’s police power to broadly regulate for the
common good but instead has implemented a health precaution for the effective and efficient
administration of the federal healthcare programs it is entrusted with administering.
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facilities is not expressly foreclosed by this statue. There appears little likelihood of
success on the APA claim.
Florida also argues that the vaccination mandate violates the Spending Clause.
Specifically, Florida contends that any condition on the grant of federal money must
be unambiguous, so the State can exercise its choice knowingly, citing Pennhurst
State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981). Florida argues that “any
conditions must have been disclosed to Florida from the beginning.” However, it is
inconceivable that every facet of the Medicare and Medicaid program would have
been known and agreed to from the beginning of those programs, and more
importantly, this condition now imposed is unambiguous and does not present an
immediate all or nothing penalty. Under the IFC, if cited for noncompliance,
providers may be subject to enforcement remedies including civil money penalties,
denial of payment for new admissions, or termination of the Medicare/Medicaid
provider agreement. 86 Fed. Reg. at 61,574. The IFC acknowledges that the CMS
already uses discretion in its enforcement of regulations when its inspectors find rule
violations, noting “[t]ermination of provider status is not normally an immediate
consequence, as entities are typically given the opportunity to correct deficiencies.”
Id. at 61,614. See Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 584 (2012)
(plurality) (“Congress may use its spending power to create incentives for States to
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act in accordance with federal policies” as long as pressure does not turn into
compulsion). Because the vaccine mandate is a condition related to the safe and
efficient administration of the federal programs, does not alter or expand the existing
federal programs, and provides an array of penalties for noncompliance, including
penalties less than immediate termination, there is little likelihood of success on the
claim.
C.

Balancing of Equities

The last two requirements for a preliminary injunction involve a balancing of
the equities between the parties and the public. Where the government is the party
opposing the preliminary injunction, its interest and harm—the third and fourth
elements—merge with the public interest. Swain v. Junior, 958 F.3d 1081, 1091
(11th Cir. 2020) (citing Nken v. Holder, 556 U.S. 418, 433-34 (2009)). In this
instance, the safety of Medicare and Medicaid patients and staff administering the
program throughout this pandemic, which has left hundreds of thousands of people
dead, and the need to slow the spread of the virus, are greatly enhanced by virtue of
the COVID-19 vaccine, according the medical and public health science. This
public safety interest is especially compelling within the context of healthcare
facilities, which are charged with protecting vulnerable patients participating in the
Medicare and Medicaid programs, and thus weighs heavily on the side of denying
CASE NO. 3:21cv2722-MCR-HTC
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injunctive relief. Florida has not denied the health benefits of the COVID-19 vaccine
nor has it identified any public health benefit to its citizens from the enforcement of
its statute prohibiting COVID-19 vaccine mandates by employers. It also has not
shown any detriment to the health of its citizens from enforcing the CMS vaccine
mandate or any constitutional right infringed that is not adequately protected through
lawful exemptions. See Norwegian Cruise Line Holdings, Ltd. v. Rivkees, No. 2122492-CIV, 2021 WL 3471585, at *25 (S.D. Fla. Aug. 8, 2021) (balance of equities
weighed in favor of enjoining the state law prohibiting vaccine mandates on cruise
lines because the cruise line demonstrated that public health will be jeopardized if it
is required to suspend its vaccination requirement, but Florida identified no public
benefit from the continued enforcement of the statute). Thus, on this record, the
balance of equities weighs against granting the injunction.
Accordingly, Florida’s enactment of a law prohibiting public employers from
imposing vaccine mandates adds a sovereign interest to the analysis but does not
alter the Court’s previous decision that neither a TRO nor a preliminary injunction
is warranted on this record in advance of December 6, 2021. The Clerk is directed
to transmit a copy of this Order to the Eleventh Circuit as a supplement to this
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Court’s decision and to aid the appeal.
DONE AND ORDERED this 1st day of December 2021.

M. Casey Rodgers

M. CASEY RODGERS
UNITED STATES DISTRICT JUDGE
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