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INTRODUCTION
State Defendants challenge the district court’s unprecedented orders
mandating vaccination of all workers in California Department of Corrections and
Rehabilitation (CDCR) institutions. These orders, which are the first and only
ones of their kind, greatly exceed the district court’s authority under the Eighth
Amendment and Prison Litigation Reform Act (PLRA), and represent
extraordinary judicial interference with state operations and responsibilities that
risks irreparably impairing the administration of the state prison system during a
national emergency. Staffing shortages triggered by the district court’s orders
could place the safety of inmates, staff, and the public in serious peril.
California has led the nation in responding to the COVID-19 pandemic, see
https://www.prisonpolicy.org/reports/states_of_emergency.html, and Defendants
have gone to great lengths to protect the health of persons incarcerated within
CDCR. Unlike other state prison systems, Defendants prioritized early vaccination
of incarcerated persons as soon as the vaccine was available. Through its
vaccination program, which the federal Receiver overseeing prison medical care
commended as recently as June 2021, CDCR has offered over 99 percent of
incarcerated persons the vaccine at least once and successfully vaccinated
approximately 80 percent of the incarcerated population. In addition to offering
vaccinations to inmates and staff, Defendants implemented numerous other

1
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measures to protect incarcerated persons, including reducing the incarcerated
population to its lowest level in decades, installing advanced MERV-13 air
filtration in appropriate housing units, and implementing strict, public healthdriven protocols like masking, testing, social distancing, quarantining, and
isolation. Defendants have exceeded the requirements of California public health
orders by requiring all prison workers to be vaccinated or submit to testing twice
weekly and wear N95 masks. Defendants also required all workers in health-care
settings who work closely with large numbers of medically vulnerable patients to
be fully vaccinated.
Together with vigorously promoting and administering vaccinations, these
comprehensive, multi-layered measures significantly reduced the risk of harm from
COVID-19. By the end of October 2021, out of a prison population approaching
100,000, only three incarcerated persons were hospitalized with the virus. By
contrast, a year ago, there were over 10,000 active cases of COVID-19 among the
incarcerated population, and 143 hospitalizations.
Defendants’ nation-leading vaccination efforts and demonstrated success in
significantly reducing hospitalizations and infections have been lauded by the
Receiver and the district court alike. Nevertheless, despite the fact that most prison
systems in the country lack any form of staff vaccination mandate, the court
determined that Defendants were deliberately indifferent to the risks posed by

2
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COVID-19 because their staff vaccination mandate policies should have applied
more broadly to every prison staff member. Under the court’s reasoning, every
prison system in the country without a broad staff vaccination mandate is therefore
violating the Eighth Amendment. But no federal court has issued a similar order,
before or since. And the decision about which prison staff must be vaccinated, and
which prison staff can safely perform their duties subject to mandatory testing,
masking, and social distancing protocols, is for California public health and prison
experts, not the district court.
In any case, Defendants could not have violated the Eighth Amendment
because they “responded reasonably to the risk, even if the harm ultimately was
not averted.” Farmer v. Brennan, 511 U.S. 825, 844 (1994). In addition to
implementing a nation-leading vaccination program, Defendants have taken some
of the most aggressive measures in the country to reduce the chances that inmates
will contract COVID-19, including dropping the prison population to historically
low levels, masking and social-distancing mandates, enhanced cleaning measures,
quarantine and isolation protocols, patient screening, movement restrictions, and
requiring unvaccinated workers to get tested twice a week and wear an N95 mask
while on prison grounds. These aggressive measures reflect Defendants’ reasoned
policy decisions concerning how best to protect class members. Under these
circumstances, declining to require every masked and routinely tested worker who

3
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enters a state prison to be vaccinated does not amount to an “unnecessary and
wanton infliction of pain proscribed by the Eighth Amendment.” Estelle v.
Gamble, 429 U.S. 97, 104 (1976) (citation and internal quotation omitted).
In addition, the district court’s extraordinary vaccination mandate violates the
PLRA’s restrictions on prospective injunctive relief because it is not necessary to
correct a constitutional violation. It is also overly broad and not narrowly tailored.
In combination with Defendants’ existing public health measures and staffvaccination policies, vaccinating the incarcerated population would be more
targeted at reducing class members’ risk. And the injunction is unduly intrusive
because it severely impacts the State’s ability to run its prisons by threatening
staffing shortages that will cause serious operational harms.
Because the district court’s order imposing a broad staff vaccination mandate
rests on erroneous legal conclusions, unjustifiably removes policymaking
discretion from executive-branch officials during an unprecedented pandemic, and
is neither narrowly tailored nor the least intrusive means to address the risk of
harm to class members, this Court should vacate the injunction.
STATEMENT OF JURISDICTION
The district court had jurisdiction under 28 U.S.C. §§ 1331 and 1343. On
September 27, 2021, the district court mandated COVID-19 vaccinations for all
persons who work in CDCR prisons, but left the implementation timeline to

4
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Defendants and the Receiver. (1-ER-5–26.) Defendants timely appealed from that
order on October 12, 2021. (3-ER-426–27.) The court issued a further order on
October 27, 2021, stripping Defendants and the Receiver of their prior discretion to
set an implementation timeline, and instead dictating a January 12, 2022 deadline
for full vaccination of the covered individuals. (1-ER-2–4.) Defendants timely
amended their notice of appeal on October 30, 2021 to encompass the order setting
a compliance deadline. (3-ER-424–25); Fed. R. App. P. 4(a)(1)(A).
This Court has jurisdiction under 28 U.S.C. § 1291 because the mandatoryvaccination orders are final, appealable decisions. Armstrong v. Schwarzenegger,
622 F.3d 1058, 1064–65 (9th Cir. 2010). Alternatively, jurisdiction exists under 28
U.S.C. § 1292(a)(1) because the district court granted a new permanent injunction.
ISSUES PRESENTED
1.

Defendants responded to the unprecedented COVID-19 pandemic with

aggressive efforts to protect incarcerated people and staff by, among other
measures, dramatically reducing the prison population, employing social
distancing and masking protocols, installing MERV-13 air-filtration systems,
limiting inmate movement, isolating infected individuals, requiring staff in
healthcare settings to be fully vaccinated, making vaccinations widely available to
incarcerated persons and staff, and requiring all workers to be vaccinated or test
twice-weekly and wear N95 masks at all times. Given this evidence, did the

5
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district court err in concluding that Defendants’ staff vaccination mandate targeting
correctional healthcare workers, as opposed to all prison workers, showed
deliberate indifference in violation of the Eighth Amendment?
2.

Under the PLRA, courts may only impose injunctive relief that is

narrowly tailored and the least intrusive means to address the constitutional
violation. Here, Defendants’ efforts to promote voluntary vaccination of staff and
class members, and to target healthcare staff for mandatory vaccination, have been
successful. To protect class members, a policy mandating vaccination of the
incarcerated population would be less intrusive, more narrowly tailored, and
consistent with public health science. By contrast, a sweeping injunction
mandating vaccination for all workers is overbroad and unduly intrudes on the
State’s ability to administer its prisons. Does the injunction violate the
requirements of the PLRA?
ADDENDUM
Pertinent statutes and regulations that Defendants cite below are appended to
this Opening Brief. See 9th Cir. R. 28-2.7.
STATEMENT OF THE CASE
I.

THIS CLASS-ACTION LAWSUIT CONCERNS MEDICAL CARE IN
CALIFORNIA PRISONS.
Prisoner-plaintiffs filed the underlying class-action lawsuit in 2001. See Plata

v. Newsom, 445 F. Supp. 3d 557, 560 (N.D. Cal. 2020) (discussing the history of
6
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the suit). Less than a year later, California “conceded that deficiencies in prison
medical care violated prisoners’ Eighth Amendment rights,” Brown v. Plata, 563
U.S. 493, 507 (2011), and stipulated to a remedial injunction the district court has
since enforced, Plata v. Newsom, 445 F. Supp. 3d at 560. In 2005, the district
court appointed a Receiver who is “imbued with the power and authority to act in
the name of the Court as the Court’s officer” (3-ER-422), and has broad authority
over the “medical delivery component of the CDCR” as well as workers who
“perform services related to the delivery of medical health care to class members.”
(3-ER-413, 415.) The Receiver “acts as a surrogate” of the district court (3-ER409), and exercises the Secretary of CDCR’s powers “as they relate to the
administration, control, management, operations, and financing of the California
prison medical health care system.” (3-ER-415.) The California Correctional
Health Care Services (CCHCS) implements the Receiver’s duties, and is jointly
overseen by the Receiver and the CDCR Secretary. See Cal. Gov’t Code § 12838;
see also 3-ER-415 (the Secretary shall “work closely with the Receiver to facilitate
the accomplishment of his duties”). However, the Receiver lacks general authority
over all prison workers.

7
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II.

DEFENDANTS QUICKLY IMPLEMENTED MEASURES TO COMBAT
COVID-19 IN PRISONS AND MADE VACCINES WIDELY AVAILABLE TO
INCARCERATED PERSONS AND STAFF.
Since early 2020, when the pandemic began, Defendants worked with the

Receiver to implement comprehensive COVID-19 protocols across CDCR prisons,
following evolving public-health guidance. (1-ER-6–7; 3-ER-330–33.) In many
respects, California outpaced applicable public-health guidance and led the nation.
The most recent review of statewide prison systems published in September 2021
examined data from the start of the pandemic through July 2021, and found that
California led 49 states and the federal government in its response. Overall,
California ranked second only to New Jersey in terms of its comprehensive
response to COVID-19 in its prison system. See Prison Policy Initiative, States of
emergency: the failure of prison system responses to COVID-19, available at
https://www.prisonpolicy.org/reports/states_of_emergency.html (last accessed
Dec. 13, 2021).
CDCR implemented symptom screening for all individuals entering the
prisons and enhanced cleaning efforts throughout the facilities. (2-ER-316–17.)
CDCR and CCHCS established a multi-disciplinary team, chaired by a public
health physician, to take steps to prevent COVID-19 outbreaks within CDCR
prisons and develop a thorough action plan when outbreaks occur. (3-ER-385.)
CDCR activated a central command center to implement measures to protect

8
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incarcerated persons and staff during the pandemic and provide prompt responses
to requests for guidance from staff members. (Id.) Other mitigation efforts include
frequent testing, physical distancing, and temporary suspension of public visiting.
(2-ER-318–20.) CDCR and CCHCS also developed protocols regarding
quarantine, isolation, and housing of medically vulnerable patients, and
implemented stringent protocols regarding inmate movement. 1 (2-ER-173–74; 2ER-315–21.) And CDCR initiated improvements to ventilation systems across
prisons, upgrading housing unit ventilation filters, evaluating whether ventilation
units are functioning as designed, and identifying solutions for any needed repairs.
(2-ER-173; see also 2-ER-86–87 (noting that CDCR had installed high-efficiency
MERV-13 air filters in the majority of its housing units and describing ongoing
efforts to perform preventative and reparative maintenance on ventilation units).)
In addition, Defendants introduced measures that significantly decreased the
prison population, enabling greater social distancing and reducing the risk of
COVID-19 transmission. Between the beginning of the pandemic shut-down in

Additional information regarding COVID-19 response efforts, and
protocols for movement of incarcerated persons, can be found on CDCR and
CCHCS’s website. (2-ER-173–74 (citing CDCR, COVID-19 Response Efforts,
available at https://www.cdcr.ca.gov/covid19/covid-19-response-efforts/ (last
accessed Dec. 13, 2021), and CCHCS, COVID-19 Screening and Testing Matrix
for Patient Movement, available at https://cchcs.ca.gov/wpcontent/uploads/sites/60/COVID19/Appendix13-PatientMovement.pdf (last
accessed Dec. 13, 2021).)
1

9
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March 2020, and when vaccines became available in December 2020, CDCR
reduced its incarcerated population by more than 20 percent––over 24,000
individuals. (2-ER-312–13; 3-ER-379–82.) These actions brought CDCR’s
incarcerated population below 100,000 for the first time in three decades. (2-ER129; 3-ER-344.)
In April 2020, the district court addressed the constitutionality of Defendants’
release programs after Plaintiffs moved for an order requiring CDCR to “reduc[e]
population levels to safe and sustainable levels in light of the COVID-19
pandemic.” Plata v. Newsom, 445 F. Supp. 3d at 559. Reviewing all of
Defendants’ efforts, including the early release of thousands of incarcerated
persons, as well as other operational measures to combat COVID-19, the district
court concluded “without difficulty” that Defendants’ actions were reasonable and
did not violate the Eighth Amendment. Id. at 568. While suggesting that it might
adopt different measures if it were solely responsible for prison health care, the
court determined that it “[could not] conclude that Defendants’ actions [were]
constitutionally deficient.” Id. at 564.
In December 2020, the Food and Drug Administration issued Emergency Use
Authorizations for the Pfizer-BioNTech and Moderna COVID-19 vaccines. 2
See Federal Register, Authorizations of Emergency Use of Two Biological
Products During the COVID-19 Pandemic; Availability, available at
2

10
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Defendants immediately made COVID-19 vaccinations available to incarcerated
persons, initially prioritizing the elderly and immunocompromised and later
expanding voluntary vaccination programs to include all incarcerated persons and
staff. (2-ER-174.) Between December 2020 and October 2021, Defendants
vaccinated over 78,000 class members, out of a total incarcerated population of
approximately 99,300. (2-ER-105.) By the end of August 2021, nearly 99 percent
of CDCR’s incarcerated population had been offered a COVID-19 vaccine at least
once. 3 (2-ER-175.) And even before the district court’s implementation order,
about 79 percent had accepted at least one dose of the vaccine. 4 (2-ER-106.) The
overwhelming majority of medically vulnerable incarcerated persons––for
example, 93 percent of those over 65 years of age––are protected by vaccination.
(2-ER-175, 200–01.) The vaccine remains accessible to persons who initially
declined it; incarcerated persons can request a vaccine by submitting a form or
asking a health-care member. (2-ER-175.)
https://www.federalregister.gov/documents/2021/01/19/202101022/authorizations-of-emergency-use-of-two-biological-products-during-thecovid-19-pandemic-availability (last accessed Dec. 13, 2021).
3
The majority of incarcerated persons who had not yet been offered the
vaccine had been away from the prisons for court proceedings, or were new
arrivals who would promptly be offered the vaccine. (2-ER-175); see Cal. Code
Regs. tit. 15, § 3999.305 (requiring an initial health screening for new arrivals).
4
As of December 13, 2021, that rate stands at about 82 percent. See CDCR,
Population COVID-19 Tracking, available at
https://www.cdcr.ca.gov/covid19/population-status-tracking/ (last accessed Dec.
13, 2021).
11
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To promote vaccination among its staff, CDCR: 1) offered additional paid
leave for eligible staff, including for vaccine-related illness; 2) provided monetary
prize opportunities for staff who get vaccinated, including $500 raffle prizes; and
3) used peer-to-peer advocacy to educate staff about the benefits of vaccination.
(2-ER-175–76.) CDCR and CCHCS also created and circulated educational videos
to keep staff and incarcerated populations informed and encourage vaccination.
(2-ER-306–07.) The percentage of prison staff who received at least one dose of a
COVID-19 vaccine increased from about 53 percent on August 6, 2021, to about
63 percent before the implementation order issued, to 68 percent by Thanksgiving,
and now stands at 70 percent. (2-ER-105; ECF No. 27-1 at 13; see
https://www.cdcr.ca.gov/covid19/population-status-tracking/.)
Also, CDCR and CCHCS promptly began offering third doses of the vaccine
soon after the Centers for Disease Control and Prevention released its
recommendation for administering booster shots. (2-ER-106.) Consistent with
then-current public health guidance, CDCR first offered booster shots to eligible
immunocompromised and elderly patients and then to non-immunocompromised
patients.5 (Id.) And the vast majority of patients who were offered a booster
accepted one. (Id.)
Currently, staff may also receive booster doses through walk-in vaccine
clinics at the prisons. See CDCR, COVID-19 Booster Guidance for Staff, available
5

12
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To reduce the risk of serious illness and hospitalization, CDCR and CCHCS
provided hundreds of infected patients with the newest and most effective therapies
where indicated, including monoclonal antibody treatments. (2-ER-107.)
Defendants’ vaccination policies and other efforts greatly reduced infections
and serious illness among class members. (2-ER-107.) Notably, a year ago, there
were over 10,000 active cases of COVID-19 among the incarcerated population,
and 143 hospitalizations. (Id.) But by the time Defendants initiated this appeal,
out of a prison population of approximately 99,300, there were only 187 active
cases and three patient hospitalizations,6 a lower hospitalization rate than the Bay
Area. 7 (Id.)
III. THE DISTRICT COURT AND THE RECEIVER LAUDED DEFENDANTS’
VACCINATION AND OTHER PROTECTIVE MEASURES.
Both the district court and the Receiver lauded Defendants’ efforts in
response to the pandemic. In April 2021, the district court described the program
for vaccinating the incarcerated population as “one of the success stories of this
case,” and credited the Governor’s Office, the Receiver, CCHCS, and CDCR for

at https://www.cdcr.ca.gov/covid19/covid-19-booster-guidance-for-staff/ (last
accessed Dec. 13, 2021).
6
As of December 13, 2021, there are 129 active cases. See
https://www.cdcr.ca.gov/covid19/population-status-tracking/.
7
See Los Angeles Times, With Hospitals Full, Central California Pleading
to Send COVID-19 Patients to L.A., available at
https://www.latimes.com/california/story/2021-11-23/central-california-pleadingto-send-covid-19-patients-to-l-a-as-hospital-fill-up (last accessed Dec. 13, 2021).
13
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that effort. (2-ER-298.) The district court also commended the State’s efforts to
increase vaccination among staff, and cited CDCR and CCHCS’s videos
promoting vaccination as demonstrating “CDCR’s commitment to addressing this
issue in as many different ways as they can.” (2-ER-301–02.) Also, in June 2021,
the Receiver praised CDCR’s “robust vaccination program,” which had resulted in
“a dramatic reduction in the number of COVID-19 cases.” (2-ER-280.)
CDCR’s efforts went even further than a public health order issued by the
California Department of Public Health (CDPH) requiring state employees to
either be vaccinated or submit to weekly testing. (2-ER-207; 2-ER-198–200, citing
CDPH, State Public Health Officer Order of July 26, 2021, available at
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/Order-of-theState-Public-Health-Officer-Unvaccinated-Workers-In-High-Risk-Settings.aspx.)
Specifically, CDCR requires unvaccinated employees to test for COVID-19 twice
per week before entering CDCR prisons as well as wear N95 masks at all times
while on prison grounds. 8 (2-ER-177.) Also, even vaccinated prison staff must
wear an N95, KN95, or procedure mask while in the prisons. (2-ER-106, 200.)

See also CDCR, COVID-19 Updates, available at
https://www.cdcr.ca.gov/covid19/updates/ (last accessed Dec. 13, 2021); CDCR,
Required COVID-19 Facial Coverings for Institutional and Facility Staff,
available at https://www.cdcr.ca.gov/covid19/required-covid-19-facial-coveringsfor-all-institutional-and-facility-staff/ (last accessed Dec. 13, 2021).
8
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And N95 masks are required for every staff member in areas where affected
patients are quarantining or isolating. (2-ER-178.)
CDCR further implemented a CDPH public health order issued on August 19,
2021 mandating vaccines for workers who provide health care and health-care
services, or who are regularly assigned to specific health-care settings within
correctional facilities. (2-ER-176–77, 198–200, 205–07.) The order focuses on
employees who work closely with particularly vulnerable populations.
Secondarily, the CDPH order helps promote a sufficient supply of workers in highrisk health-care settings. (2-ER-176.)
IV. THE DISTRICT COURT ISSUED AN ORDER TO SHOW CAUSE REGARDING
MANDATORY VACCINATION FOR PRISON WORKERS.
In July 2021, the district court invited the Receiver to provide a
recommendation as to what “he or the court…should do as it pertains to mandatory
vaccination for CCHCS and CDCR employees.” (2-ER-216.) The next month, the
Receiver filed a report recommending that access to CDCR prisons be limited to
workers who provide proof of vaccination, or who have received a religious or
medical exemption––a proposal that would impact staff who work outside of the
medical delivery system and who never come into direct contact with incarcerated
persons. (2-ER-251–52.) The report also recommended that incarcerated people
who choose to work outside prisons or accept in-person visits must be vaccinated
or establish a religious or medical exemption. (2-ER-248, 251, 272–73.) The
15
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stated purpose of this proposal was to protect CDCR’s incarcerated population.
(2-ER-251.) The district court then issued an order to show cause as to why it
should not order CDCR to implement this policy. (2-ER-208–11.)
In response to the order to show cause, Defendants presented expert
testimony showing that, in conjunction with relatively high rates of vaccination
among the incarcerated population, CDCR’s measures regarding mask wearing,
physical distancing, and regular testing of unvaccinated staff would significantly
mitigate the spread of the virus among the incarcerated population. (2-ER-201.)
The existing public-health evidence demonstrated that taking a multi-pronged,
evidence-based approach to preventing outbreaks can dramatically reduce the risk
of harm from COVID-19. (3-ER-328, 333–38, 344–45.)
Expert testimony also established that the best way for patients in correctional
settings to reduce their risk of severe illness is to get vaccinated themselves. (2ER-200–02.) The Receiver cited studies showing that the Pfizer vaccine is
between 79 and 88 percent effective against symptomatic disease from the Delta
variant of COVID-19. (2-ER-268.) Another study showed that the vaccine was 94
percent effective at preventing hospitalization and death. (Id.)
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V.

THE DISTRICT COURT FOUND THAT DEFENDANTS WERE
DELIBERATELY INDIFFERENT, IMPOSED A SWEEPING MANDATORYVACCINATION INJUNCTION, AND DENIED A STAY.
On September 27, 2021, the district court issued an injunction requiring

mandatory vaccinations. (1-ER-5–26.) The district court recognized that
Defendants had “undertaken significant measures to combat the virus,” including
making vaccines widely available to both incarcerated persons and staff; “the
provision of masks, physical distancing, disinfection, testing, quarantine and
isolation protocols, restrictions on transfers”; and reducing the incarcerated
population. (1-ER-5.) Despite acknowledging Defendants’ multilayered efforts to
reduce the COVID-19 risk, the court concluded Defendants were deliberately
indifferent to the serious medical needs of the incarcerated population because
“although [Defendants] have taken many commendable steps during the course of
this pandemic, they have nonetheless failed to reasonably abate that risk because
they refuse” to impose a mandatory vaccination policy on all workers statewide.
(1-ER-6.) The court rejected Defendants’ arguments that current measures or
other, narrower and less-intrusive alternatives––for example, a vaccination
requirement for incarcerated persons, current policies that mandate vaccination in
health-care settings, or continued efforts to increase voluntary vaccination among
staff––would reasonably abate the risk of serious harm. (1-ER-23–24.) The court
ordered Defendants to restrict access to CDCR prisons only to workers with proof
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of full COVID-19 vaccination (or a religious or medical exemption). (1-ER-25–
26.) Defendants timely filed a notice of appeal. (3-ER-426–27.)
In compliance with the district court’s order, Defendants and the Receiver
jointly filed a plan regarding mandatory vaccination. (2-ER-125–26.) But
Defendants noted their pending appeal and that they “continue[d] to have serious
reservations about implementing the Receiver’s broad mandatory vaccine
recommendation due to the impact of implementing this plan on staffing and
operations statewide.” (2-ER-122.) They also discussed with the Receiver
modifying the implementation timeline as they considered a motion to stay
implementation of the mandatory-vaccination order. (2-ER-116.)
Just a few days after the Receiver requested that the court impose an
implementation deadline for mandatory vaccinations (2-ER-114–18), Defendants
sought a stay of the vaccine-mandate order in the district court and moved to
shorten time for the hearing. (Court Docket (CD) 3715, 3719, 3731.) The stay
motion was supported by testimony from a prison official with decades of
correctional experience, who addressed data reflecting the risk of serious staffing
shortages created by the court-imposed vaccine mandate and explained the adverse
impact of those operational issues on safety and security. (2-ER-97–103.) The
California Correctional Peace Officers’ Association (CCPOA) intervened and also
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moved to stay the vaccination mandate. (CD 3665, 3714, 3722.) CCPOA also
separately initiated an appeal, case no. 21-16816.
At the district court’s direction, Defendants and the Receiver continued to
discuss implementation issues and a timeline, including the need to provide the
requisite notice to employee representatives before implementation. (2-ER-109–
13, 119–20, 121–26.) Dissatisfied with progress on implementation, the district
court ordered that full vaccination of the persons covered by its mandatoryvaccination order occur no later than January 12, 2022. (1-ER-2–4.)
VI. DEFENDANTS SOUGHT AND RECEIVED AN EMERGENCY STAY IN THIS
COURT.
Defendants amended their notice of appeal to encompass the order setting a
vaccination compliance deadline. (3-ER-424–25.) After the district court declined
to stay the mandatory-vaccination orders (2-ER-28–34), Defendants requested, and
received, a stay of the orders from this Court (ECF No. 28).
STANDARD OF REVIEW
On appeal from the grant of an injunction, a district court’s legal conclusions
are reviewed de novo, its factual findings are reviewed for clear error, and the
scope of the injunction is reviewed for abuse of discretion. Scott v. Pasadena
Unified Sch. Dist., 306 F.3d 646, 653 (9th Cir. 2002). “[A]n overbroad injunction
is an abuse of discretion.” Fraihat v. U.S. Immigr. & Customs Enf’t, 16 F.4th 613,
635 (9th Cir. 2021) (quotations and citation omitted). A court also abuses its
19
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discretion when it applies the incorrect legal standard or when its legal conclusions
are illogical, implausible, or without support in the record. United States v.
Hinkson, 585 F.3d 1247, 1262 (9th Cir. 2009) (en banc).
SUMMARY OF ARGUMENT
The district court erred in determining that, despite Defendants’
comprehensive and multilayered measures to protect incarcerated persons against
the risks posed by COVID-19, they had acted with deliberate indifference in
violation of the Eighth Amendment’s prohibition on cruel and unusual punishment
when they implemented the August 19 CDPH public health order and required
only workers in healthcare settings, and not all prison workers (subject to
exemptions), to be vaccinated statewide. Defendants have greatly lowered the
risks to incarcerated persons through reducing the prison population, implementing
successful vaccination programs, providing the best possible treatments to patients
who contract COVID-19, and employing many other measures to protect against
the virus. And all staff, regardless of work location, must either be vaccinated or
submit to twice-weekly testing and wear N95 masks at all times in the prisons.
There was no support in the record or the law for the district court’s extraordinary
deliberate-indifference finding, which—if applied nationally—would mean that
every prison system lacking the district court’s broad mandate is violating the
Eighth Amendment.
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In addition, the district court’s mandate violates the PLRA’s proscription
against overly broad and intrusive injunctive relief. Defendants’ policies have
succeeded in reducing the risks associated with COVID-19, and so it was
unnecessary for the court to impose sweeping injunctions. Moreover, the vaccinemandate orders are not narrowly tailored to address class members’ rights, and
compliance with those orders would unduly intrude upon core state operations
during a historic pandemic. For these reasons, the Court should vacate the
vaccine-mandate orders.
ARGUMENT
I.

DEFENDANTS’ MEASURES TO PROTECT THE INCARCERATED
POPULATION FROM THE RISKS POSED BY COVID-19 DEMONSTRATE
THAT THEY WERE NOT DELIBERATELY INDIFFERENT.
Eighth Amendment claims involve two elements: one objective and one

subjective. For prison conditions to meet the objective standard, there must exist a
“substantial risk of serious harm,” Farmer, 511 U.S. at 837, and that risk must be
“so grave that it violates contemporary standards of decency to expose anyone
unwillingly to such a risk,” Helling v. McKinney, 509 U.S. 25, 36 (1993).
For the subjective component of the Eighth Amendment analysis, courts ask
whether a prison official was aware of, and disregarded, “an excessive risk to
inmate health or safety.” Farmer, 511 U.S. at 837. This factor centers on a
defendant’s “mental attitude,” and whether that attitude shows deliberate
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indifference. Id. at 839. The subjective standard is exacting, and courts have
rejected attempts to dilute it. See Estelle v. Gamble, 429 U.S. at 105–06 (deliberate
indifference is the “unnecessary and wanton infliction of pain,” and not
negligence). And even when prison officials “actually kn[o]w of a substantial risk
to inmate health or safety,” they are “free from liability if they responded
reasonably to the risk, even if the harm ultimately was not averted.” Farmer, 511
U.S. at 844. That is because prison officials’ “duty under the Eight Amendment is
to ensure reasonable safety, a standard that incorporates due regard for [their]
unenviable task of keeping dangerous men in safe custody under humane
conditions.” Id. at 844–45 (citations and quotation marks omitted); see also
Fraihat, 16 F.4th at 619, 636 (noting that the deliberate-indifference standard is
“formidable,” reflecting the “core principle, grounded in the separation of powers,
that far-reaching intrusion into matters initially committed to a coordinate Branch
requires a commensurately high showing sufficient to warrant such a significant
exercise of judicial power”).
Here, the district court’s Eighth Amendment analysis was fundamentally
flawed.
A.

Vaccinate-and-Test Policies Like Those that Defendants
Instituted Comport with Contemporary Standards of Decency.

The district court erred in concluding that Defendants acted with deliberate
indifference. Addressing the objective element, the district court concluded that
22
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there existed a “substantial risk of serious harm from COVID-19”––a risk
Defendants have always recognized and tirelessly worked to address. (1-ER-13.)
By analyzing the risk of COVID-19 in the abstract––without acknowledging the
wide acceptance of Defendants’ testing, masking, and vaccination policies as
reasonable mitigation measures––the district court improperly found that a
mandatory-vaccination policy for all prison workers is the constitutional baseline.
In particular, the district court failed to acknowledge the effectiveness of
Defendants’ current policies, which lowered the risk of contracting COVID-19 to a
level that is generally accepted by members of society. Society does not
“consider[] the risk” of occasionally encountering an unvaccinated, masked
individual—who must submit to twice-weekly testing, wear an N95 mask, and
follow social-distancing protocols—to be “so grave that it violates contemporary
standards of decency to expose anyone unwillingly to such a risk.” Helling, 509
U.S. at 36. Every day, millions of Californians risk contracting COVID-19 from
unvaccinated individuals when they report to work, shop for food, or otherwise go
about their daily lives in ways that are necessary for society to function. Indeed,
many must encounter unvaccinated individuals in settings without Defendants’
testing, safety, and social-distancing protocols. And the federal government’s
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recent requirement that large employers adopt a vaccinate-or-test policy9 similar to
the one implemented by Defendants is powerful evidence that a policy such as the
one challenged here does not “violate[] current standards of decency.” Helling,
509 U.S. at 29; see also Rhodes v. Chapman, 452 U.S. 337, 347 (1981)
(“[C]onditions that cannot be said to be cruel and unusual under contemporary
standards are not unconstitutional.”). 10
This Court’s decision in Hines v. Youseff, 914 F.3d 1218 (9th Cir. 2019) is
instructive. The plaintiffs there filed suit under 42 U.S.C. § 1983 and argued that
prison officials were deliberately indifferent to their risk of contracting valley
fever, a “disease caused by inhaling certain fungal spores” that are native to
California’s Central Valley. Id. at 1223–24. This Court rejected that claim,
concluding that the prison officials were entitled to qualified immunity. Id. at
1232. In reaching that result, the Court relied in part on plaintiffs’ failure to show

See Federal Register, COVID-19 Vaccination and Testing; Emergency
Temporary Standard, available at
https://www.federalregister.gov/documents/2021/11/05/2021-23643/covid-19vaccination-and-testing-emergency-temporary-standard (last accessed Dec. 13,
2021).
10
The Occupational Safety and Health Administration (OSHA) suspended
enforcement of its temporary rule after the Fifth Circuit Court of Appeals stayed
implementation and enforcement of the order. See OSHA, Vaccination and
Testing ETS, available at https://www.osha.gov/coronavirus/ets2 (last accessed
Dec. 13, 2021); BST Holdings, L.L.C. v. Occupational Safety & Health Admin., 17
F.4th 604 (5th Cir. 2021).
9
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their risk of exposure “violated current standards of decency.” Id. (quoting
Helling, 509 U.S. at 29). In particular, the Court reasoned that the plaintiffs could
not make that showing because millions of people “freely cho[o]se to live” in areas
where valley fever spores are common, including the Central Valley. Id. at 1231–
32. Because millions of other Californians tolerate the environmental risk, this
Court held that it would not have been obvious to a reasonable official that housing
an inmate in the Central Valley could violate the Constitution. 11 Id. at 1231-32.
Though Hines addressed qualified immunity, its reasoning regarding the
Eighth Amendment claim applies with equal force to the question presented here.
As in Hines, there is no evidence society’s attitude has “evolved to the point” that
the (relatively low) possibility of exposure to COVID-19 from someone who is
frequently tested, and wears an N95 mask, is so “intolerably grave” as to violate
the Eighth Amendment. Hines, 914 F.3d at 1232. This is especially true given that
the vast majority of class members are already protected by vaccination from
infection and serious illness, and the remainder can choose to get vaccinated at any
time. 12 (2-ER-174–75.) Indeed, Defendants are aware of no other court holding,
State officials’ adherence to the Receiver’s orders regarding valley fever
was another basis for the qualified-immunity finding. Id. at 1231.
12
That some incarcerated persons have refused to be vaccinated, against the
guidance of medical professionals, cannot be the basis for a deliberate-indifference
finding. See Rodriguez v. Briley, 403 F.3d 952, 953 (7th Cir. 2005) (a prisoner
cannot “engineer an Eighth Amendment violation”); Zatko v. Rowland, 835 F.
11
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as the district court did, that everything short of mandatory vaccinations for all
prison workers violates the Eighth Amendment. Cf. Caroll v. DeTella, 255 F.3d
470, 472 (7th Cir. 2001) (Posner, J.) (the Eighth Amendment does not require
officials to provide a “maximally safe environment” or “one completely free from
pollution or safety hazards”).
Thus, the district court’s Eighth Amendment analysis was erroneous.
B.

Defendants Responded Reasonably to the Risks Posed by the
Virus.

The district court also erred in applying the subjective factor of the Eighth
Amendment test because there was no evidence that Defendants “knowingly and
unreasonably” disregarded an “objectively intolerable risk of harm.” Farmer, 511
U.S. at 846. Rather, Defendants’ multilayered measures, instituted to protect
incarcerated persons and minimize the risk of outbreaks, demonstrate that they
“responded reasonably to the risk” posed by COVID-19. Id. at 844. These
measures have included temporarily halting intake from county jails, dramatically
reducing the prison population, employing social distancing and masking

Supp. 1174, 1178 (N.D. Cal. 1993) (evidence that the plaintiff refused medical
treatment and “otherwise impeded his own recovery,” critically undermined his
deliberate indifference claim); see also Olson v. Finley, No. 1:21-cv-387, 2021 WL
3083495, at *9 (M.D. Pa. Apr. 27, 2021), report and recommendation adopted sub
nom. Olson v. Finley, 2021 WL 3077548 (M.D. Pa. July 21, 2021), appeal filed,
No. 21-2436 (prisoner who refused vaccination, a “simple measure that could
largely ensure his well-being during the current pandemic,” could not show
deliberate indifference).
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protocols, installing MERV-13 air-filtration systems, limiting inmate movement,
isolating infected individuals, requiring staff in healthcare settings to be fully
vaccinated, making vaccinations widely available to incarcerated persons and staff,
and requiring all workers to be vaccinated or test twice-weekly and wear N95
masks at all times.
Most significant, immediately following FDA approval, CDCR developed
and implemented vaccination policies for incarcerated persons and staff. CDCR
offered vaccines to all employees, incentivized vaccination, and required
unvaccinated workers to get tested twice per week and wear N95 masks. (2-ER177–79.) CDCR and CCHCS also implemented a vaccine mandate for workers
who provide health-care services and those who are regularly assigned to specific
health-care settings within correctional facilities, in order to protect medically
vulnerable patients. (2-ER-176–77, 198–200, 205–07.)
Defendants’ vaccination policies provided class members with access to the
greatest protection possible against the risks posed by the virus, and the Receiver’s
own data demonstrates that these and other measures have been extraordinarily
effective in protecting inmates from the Delta variant. Since June 1, 2021, the total
number of COVID-19 infections in California has increased by 34 percent, while
the total number of infections of CDCR inmates increased by less than 4 percent.
See https://www.cdcr.ca.gov/covid19/population-status-tracking/. In other words,

27

Case: 21-16696, 12/13/2021, ID: 12314776, DktEntry: 31, Page 36 of 66

infections have increased eight times faster outside CDCR’s walls than within. As
even the federal Receiver acknowledged, Defendants’ “robust vaccination
program” resulted in “a dramatic reduction” in COVID-19 cases. (2-ER-280.)
Defendants also implemented a targeted vaccine mandate for workers who
work closely with particularly vulnerable populations in healthcare settings within
correctional facilities. (2-ER-176–77, 198–200, 205–07.) And, exceeding the
requirements of California’s July 26, 2021 public health order, CDCR required
unvaccinated workers to get tested twice per week and wear N95 masks.
Defendants also took many other aggressive measures to reduce the chances that
incarcerated persons will contract COVID-19 and become severely ill—measures
the district court previously commended and so concluded Defendants had not
violated the Eighth Amendment. See Plata v. Newsom, 445 F. Supp. 3d at 559–68.
Defendants reduced the incarcerated population by over 24,000 persons to
maximize space and reduce the risk of COVID-19 transmission. (2-ER-312–13.)
And Defendants instituted masking and social-distancing mandates, enhanced
cleaning measures, quarantine and isolation protocols, patient screening,
movement restrictions, and testing mandates. (2-ER-171–79, 196–202.)
The district court’s Eighth Amendment finding was premised on its concern
that unvaccinated workers can spread COVID-19 to the incarcerated population,
and that a mandatory-vaccination policy would lower the risk of outbreaks caused
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by staff. (1-ER-5–6.) While the executive branch could choose to enact such a
policy, the district court erred in concluding that mandatory vaccination was
constitutionally required by the Eighth Amendment’s prohibition against cruel and
unusual punishments. The data and the public-health science indicate that the
comprehensive measures CDCR implemented across institutions––including the
requirement that unvaccinated staff be tested twice weekly and that all staff wear
masks––will continue to “significantly mitigate” the spread of the virus. (2-ER36–48, 201.) At the very least, these measures demonstrate that Defendants
“responded reasonably to the risk” posed by COVID-19 and did not act in
conscious disregard to a risk of harm. Farmer, 511 U.S. at 844; see also Smith v.
Warden, Belmont Corr. Inst., No. 2:20-cv-5830, 2021 WL 2689613, at *3 (S.D.
Ohio June 8, 2021), report and recommendation adopted, No. 2:20-cv-5830, 2021
WL 2688602 (S.D. Ohio June 30, 2021) (prison officials “acted reasonably” by
offering the vaccine to the majority of the incarcerated population, and to petitioner
in particular; therefore, he “cannot demonstrate that Respondent has been
deliberately indifferent to the risks COVID-19 presents.”).
This Court’s decision in Fraihat is instructive. The Fraihat plaintiffs, U.S.
Immigration and Customs Enforcement (ICE) detainees, asserted the government’s
COVID-19 directives showed deliberate indifference. Fraihat, 16 F.4th at 618.
The district court issued an injunction imposing a “broad range of obligations” on

29

Case: 21-16696, 12/13/2021, ID: 12314776, DktEntry: 31, Page 38 of 66

ICE officials, including detainee tracking, the release of certain detainees from ICE
custody, and twice-daily temperature checks. Id.
After examining ICE’s efforts to respond to the virus, this Court reversed,
concluding that the deliberate-indifference finding was unsupported. ICE’s efforts,
which included requirements for hygiene supplies and cleaning, housing protocols
for detainees, protective equipment, social distancing, cohorting, and isolation,
simply “[could not] be described” as “reckless disregard” to a risk of harm.
Fraihat, 16 F.4th at 635–36, 638.
Fraihat addresses deliberate indifference under the Fifth Amendment, rather
than the Eighth Amendment standard applicable here. Fraihat, 16 F.4th at 636;
see Gordon v. Cty. of Orange, 888 F.3d 1118, 1125 n.4 (9th Cir. 2018) (describing
differences in the two standards). But the decision highlights two important
principles. First, executive branch officials must “have some discretion in
addressing a complex problem” like keeping inmates safe while meeting
operational imperatives during “a public health crisis unlike any that we have
encountered in our time.” Id. at 639, 642. Second, the “constitutional line” cannot
be drawn based on the “court’s idea of how best to operate a detention facility.”
Id. (citing Bell v. Wolfish, 441 U.S. 520, 539 (1979)). “[T]he operation of our
correctional facilities is peculiarly the province of the Legislature and Executive
Branches of our Government, not the Judicial.” Bell, 441 U.S. at 548.
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The district court’s ruling reflects its belief that a broadly applicable staff
vaccination mandate with no testing and masking alternative would be an even
better policy for California prison officials to adopt. (1-ER-16–18.) But as
Fraihat illustrates, such a policy dispute regarding the scope of mandatory
vaccination is not “the stuff of deliberate indifference.” Fraihat, 16 F.4th at 638.
“[W]hether one would characterize” Defendants’ response to COVID-19 “as
strong, fair, needing improvement, or something else, it simply cannot be described
in the way that matters here: as a reckless disregard of the very health risks it
forthrightly identified and directly sought to mitigate.” Id. The district court erred
when it determined that Defendants’ comprehensive mitigation measures, which
were supported by public-health science, showed reckless disregard for an
excessive risk of harm.
II.

THE COURT’S VACCINE MANDATE IS NOT NECESSARY TO CORRECT A
CONSTITUTIONAL VIOLATION AND DOES NOT SATISFY THE PLRA’S
COMMAND TO NARROWLY TAILOR RELIEF TO THE LEAST INTRUSIVE
MEANS.
The district court may only order prospective relief if a constitutional

violation is present. Here, as discussed above, Defendants’ comprehensive
measures to protect the incarcerated population from the risks posed by COVID19—including the vaccinate-or-test-plus-N95 policy and the targeted vaccination
mandate for workers in health-care settings—did not violate the Eighth
Amendment. See Gilmore v. People of the State of California, 220 F.3d 987, 998
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(9th Cir. 2000) (addressing the PLRA’s restrictions on a court’s equity
jurisdiction). However, even if a constitutional violation could be found,
Defendants’ success in reducing COVID-related harms demonstrates that no
injunction was needed. Moreover, the district court’s mandate is not narrowly
drawn, extends further than necessary to correct the violation, and is not the least
intrusive means to address the violation.
A.

A Court’s Ability to Issue Injunctions Regarding Prison
Conditions Is Limited, and Must Be Premised on a
Constitutional Violation.

Injunctive relief “should be used sparingly, and only in a clear and plain
case.” Gomez v. Vernon, 255 F.3d 1118, 1128 (9th Cir. 2001) (citing Rizzo v.
Goode, 423 U.S. 362, 378 (1976)). Relief is only appropriate when there is a
“likelihood of substantial and immediate irreparable injury.” City of Los Angeles
v. Lyons, 461 U.S. 95, 111 (1983). Also, when enjoining the conduct of a
government agency, a court should observe the “well-established rule that the
Government has traditionally been granted the widest latitude in the dispatch of its
own internal affairs.” Rizzo v. Goode, 423 U.S. at 378–79; Horne v. Flores, 557
U.S. 433, 448 (2009) (noting that institutional reform injunctions “often raise
sensitive federalism concerns”).
The PLRA imposes additional requirements for injunctions concerning prison
conditions. A court may only order prospective relief that is “necessary to correct
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the violation of the Federal right of a particular plaintiff or plaintiffs.” 18 U.S.C. §
3626(a)(1)(A). And the relief must be “narrowly drawn, extend[] no further than
necessary to correct the violation of the Federal right, and [be] the least intrusive
means necessary to correct the violation of the Federal right.” 18 U.S.C. §
3626(a)(1)(A); see Armstrong v. Schwarzenegger, 622 F.3d at 1071 (the PLRA
asks whether “the same vindication of federal rights could have been achieved with
less involvement by the court in directing the details of defendants’ operations”).
B.

The Success of Defendants’ Measures to Abate the Risk of
Harm Shows a Mandatory-Vaccination Injunction Is Not
Needed.

When officials develop policies in areas that are “fraught with medical and
scientific uncertainties,” their latitude “must be especially broad.” Marshall v.
United States, 414 U.S. 417, 427 (1974). Here, as explained above, the district
court erred in concluding that Defendants violated the Eighth Amendment by
“failing to take reasonable measures to abate the risk” posed by COVID-19. (1ER-22.) Defendants took a multi-pronged, evidence-based approach to minimizing
the risk of outbreaks and severe cases of COVID-19 among the incarcerated
population. (2-ER-172–76, 198–201.) This approach includes mandatory
vaccination for workers in healthcare settings, aggressive promotion of vaccination
for all staff and inmates, and requiring unvaccinated staff to undergo twice-weekly
testing and wear N95 masks. As mentioned above, California’s comprehensive
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response to the risk of COVID-19 in its prison system leads the nation. See
https://www.prisonpolicy.org/reports/states_of_emergency.html.
The district court also discounted Defendants’ successful efforts to encourage
voluntary vaccination among prison workers. The court’s conclusion that “further
voluntary efforts” will be unsuccessful (1-ER-24) is belied by the evidence. Staff
vaccination rates increased from 53 to 68 percent between August and late
November 2021, and continue to increase.13 (ECF No. 9-1 at 16); see
https://www.cdcr.ca.gov/covid19/population-status-tracking/ (reflecting a 70
percent staff vaccination rate). And hospitalization rates among the incarcerated
population remained low while the court was considering the propriety of the
injunction. (2-ER-107 (reporting three patient hospitalizations).) Indeed, the
Receiver’s own data demonstrates that since June 1, 2021, infections have
increased eight times faster in the community than within CDCR’s walls. See
https://www.cdcr.ca.gov/covid19/population-status-tracking/ (showing that from
June 1, 2021 to present, total cases in California increased 34 percent, while cases
among incarcerated persons increased less than 4 percent).

These numbers are based on the best available data. Vaccination rates
may have been undercounted, because CCHCS’s vaccine registry showed some
correctional officers as noncompliant even though they had actually been
vaccinated. (2-ER-50–51.)
13
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By issuing the mandate, the district court improperly replaced the expert
judgment of prison executives with its own. Fraihat, 16 F.4th at 636 (courts
should give “due consideration for the Executive Branch’s preeminent role in
managing [detention facilities] and its greater institutional competence in this
area”); Byrd v. Maricopa Cty. Sheriff’s Dep’t, 629 F.3d 1135, 1149 (9th Cir. 2011)
(“It is axiomatic that prison officials know better than a panel of judges how to run
a prison.”). And, given the success of Defendants’ policies in reducing illness and
death among the incarcerated population, its conclusion that Defendants’ policies
showed deliberate indifference, and that intervention by injunction is necessary,
lacks support in the record.
C.

The District Court Failed to Consider a Narrower Vaccination
Requirement for Incarcerated Persons.

“[N]arrow tailoring requires a fit between the remedy’s ends and the means
chosen to accomplish those ends.” Brown v. Plata, 563 U.S. at 531 (quotation
marks and citations omitted). Here, the district court’s vaccine-mandate orders
were not appropriately tailored.
First, the mandate is overbroad because it includes workers who are not
CDCR employees and those who do not directly interact with incarcerated persons.
(1-ER-23–26.) For example, the office assistant who works in the mailroom
processing outgoing mail but has no contact with prisoners must nonetheless be
vaccinated under the district court’s orders. (Id.) The mandate does not account
35
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for the type of work being done, the worker’s location, or their likelihood of
contact with other persons.
This was an abuse of discretion. Unlike the district court’s one-size-fits-all
approach, Defendants’ current vaccination policies are targeted to protect
medically vulnerable populations and take into account heightened levels of risk,
by requiring vaccines for workers who provide health-care services and are
assigned to health-care settings. (2-ER-176–78, 197–200.) In addition, all workers
must be vaccinated or submit to twice-weekly COVID-19 testing to enter prison
grounds, as well as wear N95 masks. The vaccinate-all-workers mandate––
regardless of the level of risk posed by a particular worker’s duties––usurped
prison officials’ authority to tailor their policies to conditions on the ground. Cf.
Fraihat, 16 F.4th at 637 (concluding that a nationwide injunction governing
COVID-19 policies at immigration detention centers was unjustified, given the
“inevitable differences in the medical vulnerabilities of individual detainees and
the material differences across the approximately 250 detention facilities
nationwide”).
Second, even if a constitutional violation could somehow be found despite
Defendants’ nation-leading efforts, a narrower remedy exists: vaccinating the
incarcerated population, rather than all prison workers. The scientific evidence
shows that being vaccinated is the most effective way to protect an individual
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against experiencing severe complications from a COVID-19 infection. (2-ER200–01, 252.) Thus, this narrower mandate would be more targeted to protecting
class members from harm.
In its September 27 order, the district court ordered the Receiver to “consider
efforts to increase the vaccination rate among the incarcerated population,
including whether a mandatory vaccination policy should be implemented.” (1ER-26.) Also, the Receiver himself indicated that he intended to develop a plan to
vaccinate all class members (subject to religious and medical exemptions), telling
the district court, “we will submit a plan to the court.” (2-ER-82–83.) Yet, no plan
has been submitted to the court.
The district court disregarded Defendants’ argument that vaccinating the
remaining unvaccinated class members (a small minority of the total class) would
be more narrowly tailored than the injunction imposed by the district court. The
court believed this question was not before it because “neither the Receiver nor any
party has recommended that vaccination be required for all incarcerated persons.”
(1-ER-23.) This conclusion was flawed in two respects. First, Defendants did
argue that a policy of vaccinating class members was more narrowly tailored than
the Receiver’s recommendation (2-ER-203–04), implicitly endorsing a more
measured, less intrusive approach than the worker-vaccination mandate the district
court imposed. Second, to comply with the PLRA, the district court was required
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to explore this narrower option before issuing a sweeping mandate. 18 U.S.C. §
3626(a)(1)(A).
In short, the district court’s order was overly broad, sweeping all prison
workers under its mandate without regard to work location, job duties, or inmate
contact. And the court should have fully explored the possibility of vaccinating
incarcerated persons before ordering less-tailored remedies.
D.

The Mandatory-Vaccination Orders Would Unduly Burden
Prison Operations.

It is “difficult to imagine an activity in which a State has a stronger interest,
or one that is more intricately bound up with state laws, regulations, and
procedures, than the administration of its prisons.” Woodford v. Ngo, 548 U.S. 81,
94 (2006). Recognizing this core state interest, the PLRA requires that any
injunctive relief correct the constitutional violation “with the minimal impact
possible on defendants’ discretion over their policies and procedures.” Armstrong
v. Schwarzenegger, 622 F.3d at 1071. As the district court acknowledged less than
two years ago, “courts must give due regard for prison officials’ unenviable task of
keeping dangerous men in safe custody under humane conditions” and “consider
arguments regarding the realities of prison administration.” Plata v. Newsom, 445
F. Supp. 3d at 562 (citing Farmer, 511 U.S. at 845, and Helling, 509 U.S. at 37)
(internal quotations omitted).
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The district court’s vaccine mandate does not comport with these imperatives.
Not only is it overly broad, but it unduly interferes with California’s ability to
properly staff and run its prison system, threatening to significantly impede the
State’s obligations under state and federal law.
The Director of CDCR’s Division of Adult Institutions testified that the
vaccine mandate was expected to cause a substantial increase in staff vacancy rates
across California’s prisons that could adversely impact safety and the availability
of programming for the incarcerated population. (2-ER-97–100.) Resistance at
some staffing-challenged locations would likely be particularly high. (2-ER-51.)
For example, two prisons––High Desert State Prison and Pelican Bay State Prison–
–are located in remote areas where it is already difficult to recruit staff. (Id.) High
Desert is experiencing a staffing shortage, and one facility was temporarily deactivated to concentrate staff in the remainder of the institution. (2-ER-79.) Also,
both prisons have relatively low staff vaccination rates: as of early September, only
24 percent of custody staff at Pelican Bay had received at least one dose of the
vaccine, and that figure stood at 19 percent for High Desert. 14 (2-ER-142.) Thus,

As of November 4, 2021, those rates had increased to 32 percent at
Pelican Bay and 29 percent at High Desert. (2-ER-67.)
14
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a mandate would put these institutions at risk of even greater staffing shortages. 15
(2-ER-51–52.)
Even a non-compliance rate of around five percent would have a “substantial
adverse impact” on prison operations and would “preclude a number of prisons
from offering regular programming.” (2-ER-52; see 2-ER-100–01.) Prisons can
maintain essential functions for a limited time in the face of severe staffing
shortages, but those shortages go hand-in-hand with potentially serious harms. (2ER-54.) Institutions cannot operate safely without a sufficient number of
correctional officers, who are responsible for maintaining safety and security
within the prisons, facilitating programming, and preventing escapes. (2-ER-98–
100.) There may be insufficient staff available to adequately respond to security
threats, increasing the risk of physical injury to incarcerated persons and staff.
(2-ER-100.) High vacancy rates among correctional officer positions can also
severely impact prison operations, requiring reductions in inmate work programs,
educational opportunities, recreation, and basic services. (2-ER-99–100.) Normal
programs may need to be limited to ensure delivery of essential services like

Statistics from Washington State bear out these concerns. As a
consequence of their vaccine mandate, the Washington Department of Corrections
lost 4.5 percent of prison staff. (2-ER-92–95.) If CDCR were to lose a similar
percentage of its officers (equaling nearly 1,300 individuals), normal operations
would not be possible in some prisons. (2-ER-101.)
15

40

Case: 21-16696, 12/13/2021, ID: 12314776, DktEntry: 31, Page 49 of 66

medical care and meals. (Id.) Vacancies also necessitate involuntary overtime,
contributing to fatigue, burnout, injuries, and extended periods of leave. (Id.)
Compounding these concerns is the fact that over 700 unvaccinated
correctional officers are eligible for full retirement benefits. (2-ER-102.) These
experienced officers could choose to retire rather than be vaccinated. (Id.) Also,
the relatively low number of recent cadets who are graduating has made it difficult
for CDCR to timely replace officers who quit or retire. (Id.) Vaccine mandates
may further reduce the number of academy graduates who will take positions in
state prisons—about 76 percent of recently-graduated cadets are unvaccinated.
(Id.)
Noncustodial workers like culinary staff, electricians, plumbers, maintenance
and warehouse workers, and administrative staff are also essential to the smooth
functioning of correctional institutions. (2-ER-99.) Under the district court’s
mandate, if large numbers of these workers choose to remain vaccinated (without
receiving a medical or religious exemption), progressive discipline or resignations
would ensue. (2-ER-51–52.) This would create a further detrimental impact on
prison administration and operations. (Id.) In light of these serious concerns, and
the established success of the multi-faceted measures Defendants have undertaken
to protect class members, the State reasonably implemented a targeted vaccination
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mandate in prison health-care settings. The unique burdens of a broader mandate
in the prison context would outweigh the benefits.
Finally, the district court’s mandate would be significantly more disruptive to
prison operations than the existing vaccination mandate for workers in health-care
settings. CCHCS has contracts with healthcare services providers that enable it to
fill vacancies that may arise due to a vaccine mandate. (2-ER-107–08.) Indeed,
400 clinicians have been deployed to fill vacancies in healthcare positions. (Id.)
But there are no similar contracts for correctional officers, who would all have to
be vaccinated under the district court’s order. (2-ER-103.) And graduating cadets
are largely unvaccinated. (2-ER-102.) Therefore, there is no simple or quick way
to address a severe shortage of correctional officers, and it could take months or
years to fully recover from a substantial loss of prison staff resulting from the
mandate. (2-ER-102–03.)
Given these facts and concerns, the district court’s sweeping vaccine-mandate
orders are unduly intrusive and burdensome, and therefore do not comply with the
PLRA’s restrictions on prospective injunctive relief.
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CONCLUSION
This Court should vacate the district court’s vaccine-mandate orders.
Dated: December 13, 2021
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§ 3626. Appropriate remedies with respect to prison conditions, 18 USCA § 3626

United States Code Annotated
Title 18. Crimes and Criminal Procedure (Refs & Annos)
Part II. Criminal Procedure
Chapter 229. Postsentence Administration (Refs & Annos)
Subchapter C. Imprisonment
18 U.S.C.A. § 3626
§ 3626. Appropriate remedies with respect to prison conditions
Effective: November 26, 1997
Currentness
(a) Requirements for relief.-(1) Prospective relief.--(A) Prospective relief in any civil action with respect to prison conditions shall extend no further
than necessary to correct the violation of the Federal right of a particular plaintiff or plaintiffs. The court shall not grant or
approve any prospective relief unless the court finds that such relief is narrowly drawn, extends no further than necessary
to correct the violation of the Federal right, and is the least intrusive means necessary to correct the violation of the Federal
right. The court shall give substantial weight to any adverse impact on public safety or the operation of a criminal justice
system caused by the relief.
(B) The court shall not order any prospective relief that requires or permits a government official to exceed his or her authority
under State or local law or otherwise violates State or local law, unless-(i) Federal law requires such relief to be ordered in violation of State or local law;
(ii) the relief is necessary to correct the violation of a Federal right; and
(iii) no other relief will correct the violation of the Federal right.
(C) Nothing in this section shall be construed to authorize the courts, in exercising their remedial powers, to order the
construction of prisons or the raising of taxes, or to repeal or detract from otherwise applicable limitations on the remedial
powers of the courts.
(2) Preliminary injunctive relief.--In any civil action with respect to prison conditions, to the extent otherwise authorized
by law, the court may enter a temporary restraining order or an order for preliminary injunctive relief. Preliminary injunctive
relief must be narrowly drawn, extend no further than necessary to correct the harm the court finds requires preliminary relief,
and be the least intrusive means necessary to correct that harm. The court shall give substantial weight to any adverse impact
on public safety or the operation of a criminal justice system caused by the preliminary relief and shall respect the principles
of comity set out in paragraph (1)(B) in tailoring any preliminary relief. Preliminary injunctive relief shall automatically
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expire on the date that is 90 days after its entry, unless the court makes the findings required under subsection (a)(1) for the
entry of prospective relief and makes the order final before the expiration of the 90-day period.
(3) Prisoner release order.--(A) In any civil action with respect to prison conditions, no court shall enter a prisoner release
order unless-(i) a court has previously entered an order for less intrusive relief that has failed to remedy the deprivation of the Federal
right sought to be remedied through the prisoner release order; and
(ii) the defendant has had a reasonable amount of time to comply with the previous court orders.
(B) In any civil action in Federal court with respect to prison conditions, a prisoner release order shall be entered only by a
three-judge court in accordance with section 2284 of title 28, if the requirements of subparagraph (E) have been met.
(C) A party seeking a prisoner release order in Federal court shall file with any request for such relief, a request for a threejudge court and materials sufficient to demonstrate that the requirements of subparagraph (A) have been met.
(D) If the requirements under subparagraph (A) have been met, a Federal judge before whom a civil action with respect
to prison conditions is pending who believes that a prison release order should be considered may sua sponte request the
convening of a three-judge court to determine whether a prisoner release order should be entered.
(E) The three-judge court shall enter a prisoner release order only if the court finds by clear and convincing evidence that-(i) crowding is the primary cause of the violation of a Federal right; and
(ii) no other relief will remedy the violation of the Federal right.
(F) Any State or local official including a legislator or unit of government whose jurisdiction or function includes the
appropriation of funds for the construction, operation, or maintenance of prison facilities, or the prosecution or custody of
persons who may be released from, or not admitted to, a prison as a result of a prisoner release order shall have standing to
oppose the imposition or continuation in effect of such relief and to seek termination of such relief, and shall have the right
to intervene in any proceeding relating to such relief.
(b) Termination of relief.-(1) Termination of prospective relief.--(A) In any civil action with respect to prison conditions in which prospective relief
is ordered, such relief shall be terminable upon the motion of any party or intervener-(i) 2 years after the date the court granted or approved the prospective relief;
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(ii) 1 year after the date the court has entered an order denying termination of prospective relief under this paragraph; or
(iii) in the case of an order issued on or before the date of enactment of the Prison Litigation Reform Act, 2 years after
such date of enactment.
(B) Nothing in this section shall prevent the parties from agreeing to terminate or modify relief before the relief is terminated
under subparagraph (A).
(2) Immediate termination of prospective relief.--In any civil action with respect to prison conditions, a defendant or
intervener shall be entitled to the immediate termination of any prospective relief if the relief was approved or granted in the
absence of a finding by the court that the relief is narrowly drawn, extends no further than necessary to correct the violation
of the Federal right, and is the least intrusive means necessary to correct the violation of the Federal right.
(3) Limitation.--Prospective relief shall not terminate if the court makes written findings based on the record that prospective
relief remains necessary to correct a current and ongoing violation of the Federal right, extends no further than necessary
to correct the violation of the Federal right, and that the prospective relief is narrowly drawn and the least intrusive means
to correct the violation.
(4) Termination or modification of relief.--Nothing in this section shall prevent any party or intervener from seeking
modification or termination before the relief is terminable under paragraph (1) or (2), to the extent that modification or
termination would otherwise be legally permissible.
(c) Settlements.-(1) Consent decrees.--In any civil action with respect to prison conditions, the court shall not enter or approve a consent
decree unless it complies with the limitations on relief set forth in subsection (a).
(2) Private settlement agreements.--(A) Nothing in this section shall preclude parties from entering into a private settlement
agreement that does not comply with the limitations on relief set forth in subsection (a), if the terms of that agreement are
not subject to court enforcement other than the reinstatement of the civil proceeding that the agreement settled.
(B) Nothing in this section shall preclude any party claiming that a private settlement agreement has been breached from
seeking in State court any remedy available under State law.
(d) State law remedies.--The limitations on remedies in this section shall not apply to relief entered by a State court based
solely upon claims arising under State law.
(e) Procedure for motions affecting prospective relief.--
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(1) Generally.--The court shall promptly rule on any motion to modify or terminate prospective relief in a civil action with
respect to prison conditions. Mandamus shall lie to remedy any failure to issue a prompt ruling on such a motion.
(2) Automatic stay.--Any motion to modify or terminate prospective relief made under subsection (b) shall operate as a stay
during the period-(A)(i) beginning on the 30th day after such motion is filed, in the case of a motion made under paragraph (1) or (2) of
subsection (b); or
(ii) beginning on the 180th day after such motion is filed, in the case of a motion made under any other law; and
(B) ending on the date the court enters a final order ruling on the motion.
(3) Postponement of automatic stay.--The court may postpone the effective date of an automatic stay specified in subsection
(e)(2)(A) for not more than 60 days for good cause. No postponement shall be permissible because of general congestion
of the court's calendar.
(4) Order blocking the automatic stay.--Any order staying, suspending, delaying, or barring the operation of the automatic
stay described in paragraph (2) (other than an order to postpone the effective date of the automatic stay under paragraph (3))
shall be treated as an order refusing to dissolve or modify an injunction and shall be appealable pursuant to section 1292(a)
(1) of title 28, United States Code, regardless of how the order is styled or whether the order is termed a preliminary or a
final ruling.
(f) Special masters.-(1) In general.--(A) In any civil action in a Federal court with respect to prison conditions, the court may appoint a special
master who shall be disinterested and objective and who will give due regard to the public safety, to conduct hearings on
the record and prepare proposed findings of fact.
(B) The court shall appoint a special master under this subsection during the remedial phase of the action only upon a finding
that the remedial phase will be sufficiently complex to warrant the appointment.
(2) Appointment.--(A) If the court determines that the appointment of a special master is necessary, the court shall request
that the defendant institution and the plaintiff each submit a list of not more than 5 persons to serve as a special master.
(B) Each party shall have the opportunity to remove up to 3 persons from the opposing party's list.
(C) The court shall select the master from the persons remaining on the list after the operation of subparagraph (B).
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(3) Interlocutory appeal.--Any party shall have the right to an interlocutory appeal of the judge's selection of the special
master under this subsection, on the ground of partiality.
(4) Compensation.--The compensation to be allowed to a special master under this section shall be based on an hourly rate not
greater than the hourly rate established under section 3006A for payment of court-appointed counsel, plus costs reasonably
incurred by the special master. Such compensation and costs shall be paid with funds appropriated to the Judiciary.
(5) Regular review of appointment.--In any civil action with respect to prison conditions in which a special master is
appointed under this subsection, the court shall review the appointment of the special master every 6 months to determine
whether the services of the special master continue to be required under paragraph (1). In no event shall the appointment of
a special master extend beyond the termination of the relief.
(6) Limitations on powers and duties.--A special master appointed under this subsection-(A) may be authorized by a court to conduct hearings and prepare proposed findings of fact, which shall be made on the
record;
(B) shall not make any findings or communications ex parte;
(C) may be authorized by a court to assist in the development of remedial plans; and
(D) may be removed at any time, but shall be relieved of the appointment upon the termination of relief.
(g) Definitions.--As used in this section-(1) the term “consent decree” means any relief entered by the court that is based in whole or in part upon the consent or
acquiescence of the parties but does not include private settlements;
(2) the term “civil action with respect to prison conditions” means any civil proceeding arising under Federal law with respect
to the conditions of confinement or the effects of actions by government officials on the lives of persons confined in prison,
but does not include habeas corpus proceedings challenging the fact or duration of confinement in prison;
(3) the term “prisoner” means any person subject to incarceration, detention, or admission to any facility who is accused of,
convicted of, sentenced for, or adjudicated delinquent for, violations of criminal law or the terms and conditions of parole,
probation, pretrial release, or diversionary program;
(4) the term “prisoner release order” includes any order, including a temporary restraining order or preliminary injunctive
relief, that has the purpose or effect of reducing or limiting the prison population, or that directs the release from or
nonadmission of prisoners to a prison;
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(5) the term “prison” means any Federal, State, or local facility that incarcerates or detains juveniles or adults accused of,
convicted of, sentenced for, or adjudicated delinquent for, violations of criminal law;
(6) the term “private settlement agreement” means an agreement entered into among the parties that is not subject to judicial
enforcement other than the reinstatement of the civil proceeding that the agreement settled;
(7) the term “prospective relief” means all relief other than compensatory monetary damages;
(8) the term “special master” means any person appointed by a Federal court pursuant to Rule 53 of the Federal Rules of
Civil Procedure or pursuant to any inherent power of the court to exercise the powers of a master, regardless of the title or
description given by the court; and
(9) the term “relief” means all relief in any form that may be granted or approved by the court, and includes consent decrees
but does not include private settlement agreements.
CREDIT(S)
(Added Pub.L. 103-322, Title II, § 20409(a), Sept. 13, 1994, 108 Stat. 1827; amended Pub.L. 104-134, Title I, § 101[(a)]
[Title VIII, § 802(a)], Apr. 26, 1996, 110 Stat. 1321-66; renumbered Title I, Pub.L. 104-140, § 1(a), May 2, 1996, 110 Stat.
1327; amended Pub.L. 105-119, Title I, § 123(a), Nov. 26, 1997, 111 Stat. 2470.)

Notes of Decisions (193)
18 U.S.C.A. § 3626, 18 USCA § 3626
Current through P.L. 117-57. Some statute sections may be more current, see credits for details.
End of Document
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West's Annotated California Codes
Government Code (Refs & Annos)
Title 2. Government of the State of California
Division 3. Executive Department (Refs & Annos)
Part 2.5. Agencies (Refs & Annos)
Chapter 1. Administration (Refs & Annos)
Article 14. Department of Corrections and Rehabilitation (Refs & Annos)
West's Ann.Cal.Gov.Code § 12838
§ 12838. Creation of department; composition; appointments
Effective: September 30, 2020
Currentness
(a) There is hereby created in state government the Department of Corrections and Rehabilitation, to be headed by a secretary,
who shall be appointed by the Governor, subject to Senate confirmation, and shall serve at the pleasure of the Governor. The
Department of Corrections and Rehabilitation shall consist of Adult Operations, Adult Programs, Health Care Services, Juvenile
Justice, the Board of Parole Hearings, the Board of Juvenile Hearings, the State Commission on Juvenile Justice, the Prison
Industry Authority, and the Prison Industry Board.
(b) The Governor, upon recommendation of the secretary, may appoint three undersecretaries of the Department of Corrections
and Rehabilitation, subject to Senate confirmation. The undersecretaries shall hold office at the pleasure of the Governor. One
undersecretary shall oversee administration, one undersecretary shall oversee health care services, and one undersecretary shall
oversee operations for the department.
(c) The Governor, upon recommendation of the secretary, shall appoint a Chief for the Office of Victim Services, and a Chief
for the Office of Correctional Safety, both of whom shall serve at the pleasure of the Governor.
Credits
(Added by Stats.2020, c. 337 (S.B.823), § 7, eff. Sept. 30, 2020.)
West's Ann. Cal. Gov. Code § 12838, CA GOVT § 12838
Current with all laws through Ch. 770 of 2021 Reg.Sess.
End of Document
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Barclays Official California Code of Regulations Currentness
Title 15. Crime Prevention and Corrections
Division 3. Adult Institutions, Programs and Parole
Chapter 2. Rules and Regulations of Health Care Services
Subchapter 3. Health Care Operations
Article 1. Complete Care Model
15 CCR § 3999.305
§ 3999.305. Reception Center Health Care.

(a) The Department shall conduct a Reception Center (RC) health care assessment as part of the RC initial intake process for
each person newly committed to the Department's custody.
(b) Reception center initial health screening and triage.
(1) Each patient newly committed shall have an RC initial health screening and triage conducted by licensed health care
staff upon arrival at the RC to identify immediate needs and to ensure continuity of care, including medications, treatments,
and accommodations. Patient interviews and assessments shall be conducted pursuant to section 3999.303.
(A) The RC initial health screening and triage shall be accomplished prior to the patient being placed in housing.
(2) If portions of the RC initial health screening and triage are accomplished by licensed health care staff other than a
Registered Nurse (RN), an RN shall review each screening prior to the completion of the RC focused health assessment
and approve the patient's plan of care.
(3) Each patient shall be offered the following screening tests based on the Opt-Out screening method:
(A) Gonorrhea/Chlamydia urine (all males and females if less than or equal to 35 years old).
(B) Human Immunodeficiency Virus antibody screening.
(C) Serum pregnancy test (females less than 60 years old).
(D) Varicella Immunoglobulin G.
(E) Coccidioidomycosis delayed-type hypersensitivity skin test (males 18 to 64 years of age, unless prior documented
positive result).
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(F) Rapid Plasma Reagin.
(G) Pap smear (all females as clinically appropriate).
(H) Hepatitis C Virus (HCV) antibody with reflex to HCV viral load.
(I) Interferon-Gamma Release Assays blood test.
(4) If a patient declines a routine Opt-Out test, the refusal shall be documented in the health record and signed by the
patient. The patient shall be scheduled with the Primary Care RN within 14 calendar days for additional patient education.
(5) Patients who have been receiving prescription medications shall have their prescription medications ordered within
eight hours of arrival to prevent an interruption in receiving medication.
(c) Each patient newly committed shall have a focused health assessment performed by a Primary Care Provider within seven
calendar days of arrival at the RC to identify patients who are acutely ill, infectious, or those with clinically significant health
care needs to ensure continuity of care.
(d) Continuity of health care shall be maintained pending the patient's assignment and transfer to an endorsed institution. Each
RC patient shall be assigned to a Primary Care Team (PCT) while awaiting transfer to an endorsed institution. The PCT shall
be responsible for ensuring timely access to health care services.
Note: Authority cited: Section 5058, Penal Code. Reference: Section 5054, Penal Code; Plata v. Newsom (No. C01-1351 JST),
U.S. District Court, Northern District of California; Clark v. California (No. C96-1486 CRB), Northern District of California;
and Armstrong v. Newsom (No. C94-2307 CW), U.S. District Court, Northern District of California.
HISTORY
1. New section filed 7-1-2019 as an emergency; operative 7-1-2019 (Register 2019, No. 27). Pursuant to Penal Code section
5058.3, a Certificate of Compliance must be transmitted to OAL by 12-9-2019 or emergency language will be repealed by
operation of law on the following day.
2. New section refiled 12-5-2019 as an emergency; operative 12-10-2019 (Register 2019, No. 49). Pursuant to Penal Code
section 5058.3, a Certificate of Compliance must be transmitted to OAL by 3-9-2020 or emergency language will be repealed
by operation of law on the following day.
3. New section refiled 3-9-2020 as an emergency; operative 3-10-2020 (Register 2020, No. 11). A Certificate of Compliance
must be transmitted to OAL by 6-8-2020 or emergency language will be repealed by operation of law on the following day.
4. Certificate of Compliance as to 3-9-2020 order transmitted to OAL 6-8-2020 and filed 7-20-2020 (Register 2020, No. 30).
This database is current through 11/26/21 Register 2021, No. 48
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15 CCR § 3999.305, 15 CA ADC § 3999.305
End of Document
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