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Mark Brnovich, et al.,
Plaintiffs,

v.
Joseph R. Biden, et al.

Defendants.

No. 2:21-cv-01568-MTL
STATE PLAINTIFFS’ RESPONSE
IN OPPOSITION TO
DEFENDANTS’ MOTION TO
STAY
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1

INTRODUCTION

2

Federal Defendants (“Defendants”) have effectively conceded they have no intent to

3

forebear enforcement, not even for one minute, if the Georgia court’s nationwide injunction of the

4

Contractor Mandate is stayed or reversed. Georgia v. Biden, --- F.Supp.3d ---, 2021 WL 5779939

5

(S.D. Ga. Dec. 7, 2021). Even worse, Defendants have not pushed back any of the deadlines

6

in the SFWTF guidance and FAQs by even a day as a result of the Georgia injunction. The

7

Contractor Mandate deadline for all contractor employees to receive vaccine injections is

8

January 18, 2022. Because Defendants define a person as being “fully vaccinated” only two

9

weeks after the last required vaccine dose, January 4 is the last date for a contractor employee

10

to be injected and still be in compliance with the Contractor Mandate. Thus, if the Georgia

11

injunction were dissolved after January 4, 2022, then federal contractors would be out of

12

compliance with the mandate and would likely suffer immediate enforcement measures from

13

Defendants, including demands to fire unvaccinated employees immediately, cancellation of

14

contracts, and being blacklisted from all future federal government contracts.

15

Plaintiffs thus face the prospect of immediate enforcement of the Contractor Mandate,

16

at any time. And Defendants’ refusal to commit to even an iota of forbearance virtually ensures

17

that they could enforce the Contractor Mandate before this Court could take action in the

18

event that the Georgia injunction were ever stayed/vacated/reversed. Indeed, if that is not their

19

plan, it is difficult to understand why they so categorically oppose even a single day of

20

forbearance. An ounce of moderation would have received Plaintiffs’ outright consent to their

21

proposed stay. Their unwillingness to concede an inch of ground is therefore quite telling.

22

Federal courts have routinely rejected the same arguments Defendants make here and

23

have granted injunctions even though plaintiffs had nominal protection from an injunction

24

issued in some other case. See infra at 2-5.

25
26
27
28

This Court should therefore deny the Defendants’ motion and adjudicate Plaintiffs’
renewed preliminary injunction motion on the merits.
FACTUAL BACKGROUND
On December 10, 2021, counsel for Defendants requested by email that Plaintiffs

1
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1

consent to stay further litigation of Counts I, II, V, VI, VII, and VIII of Plaintiffs’ Second

2

Amended Complaint. Attached hereto as Exhibit A is a copy of that entire email exchange.

3

State Plaintiffs replied that same day and consented to Defendants’ request on a single

4

condition: that Defendants agree to forbear from enforcing the Contractor Mandate in

5

Arizona for three weeks if the Georgia nationwide injunction is ever stayed, dissolved, or

6

modified because, otherwise, “Defendants could obtain a stay from the Eleventh Circuit and

7

immediately resume enforcing the Contractor Mandate in Arizona before the State could seek

8

(and obtain) relief from the district court in our case. With such a commitment, however, the

9

District of Arizona could resume consideration of Plaintiffs’ motion for a preliminary

10

injunction without Plaintiffs being exposed to irreparable harm in that time window.” Ex. A

11

at 4.

12

Defendants refused to agree to Plaintiffs’ modest request. Id. at 3 (“The federal

13

government cannot agree to the condition you propose.”) Defendants thus filed their present

14

motion for stay (Doc. 117), stating that “Arizona opposes this motion,” but failed to disclose

15

that Arizona had actually agreed to the Defendants’ request on the condition of three weeks’

16

forbearance.

17

After Plaintiffs requested Defendants to clarify their position, on December 13, 2021

18

Defendants reaffirmed that “[t]he federal government does not commit to any fixed period of

19

non-enforcement of the Contractor Requirement with respect to the Brnovich Plaintiffs, in

20

the event that the Georgia injunction is narrowed, stayed, or vacated.” Ex. A at 1. Defendants

21

went on to explain that their reason for not acceding to Plaintiffs’ condition was because they

22

believe Plaintiffs will not suffer any irreparable harm if the Georgia injunction is dissolved or

23

modified. In other words, Defendants’ reason for refusing to agree to forbearance was because

24

Defendants believe that Plaintiffs’ PI motion is wrong on the merits.

25

ARGUMENT

26

“The party who moves for a stay has the burden to ‘make out a clear case of hardship

27

or inequity in being required to go forward,’ and the court must weigh the competing interests

28

that will be affected by the granting of or refusal to grant the stay.” DeMartini v. Johns, 693 F.

2
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1

App'x 534, 538 (9th Cir. 2017) (quoting Landis v. N. Am. Co., 299 U.S. 248, 255 (1936)).

2

Defendants have failed to satisfy their burden, and their motion should be dismissed.

3

Defendants’ protestations to the contrary, courts in similar situations have granted

4

parallel injunctive relief, rather than stay the case. Indeed, “federal courts grant parallel

5

injunctions” on a “routine basis.” California v. HHS, 390 F. Supp. 3d 1061, 1066 (N.D. Cal.

6

2019). “[C]ourts routinely grant follow-on injunctions against the [Federal] Government, even

7

in instances when an earlier nationwide injunction has already provided plaintiffs in the later

8

action with their desired relief.” Whitman-Walker Clinic, Inc. v. HHS, 485 F. Supp. 3d 1, 60

9

(D.D.C. 2020), appeal dismissed, 2021 WL 5537747 (D.C. Cir. Nov. 19, 2021). “Overlapping

10

injunctions” are “a common outcome of parallel litigation, rather than a reason for the Court

11

to pass on exercising its duty to determine whether litigants are entitled to relief.” California,

12

390 F. Supp. 3d at 1065 (granting parallel injunction extending to intervenor State of Oregon,

13

even though nationwide injunction providing relief had already been issued out of the Eastern

14

District of Pennsylvania).1

15

In this case, Defendants’ only reason for not agreeing to forbearance is that Defendants

16

believe that Plaintiffs’ renewed PI motion is wrong on the merits because (in Defendants’

17

view), Plaintiffs will not ever suffer any irreparable harm from the Contractor Mandate. Ex. A

18

at 1. If the Georgia injunction is dissolved or modified, however, the only way to avoid potential

19

irreparable harm to Plaintiffs would be for this Court to decide Plaintiffs’ PI motion on the

20

merits and grant the injunction that Plaintiffs have requested. This Court should therefore

21

deny Defendants’ motion to stay and decide Plaintiffs’ PI motion on the merits.

22

A parallel injunction is warranted where a party “may appeal the [other] Order” that

23
24
25
26
27
28

Accord Nw. Immigrant Rts. Project v. USCIS, 496 F. Supp. 3d 31, 80–81 (D.D.C. 2020), appeal
dismissed, 2021 WL 161666 (denying federal government’s motion for stay because
“Defendants have not committed to stand down in the parallel litigation, leaving the prospect
that the injunction in that case could be stayed or set aside by the … Circuit [Court] (or the
Supreme Court)”); Batalla Vidal v. Nielsen, 279 F. Supp. 3d 401, 437 (E.D.N.Y. 2018), vacated
and remanded, DHS v. Regents, 140 S. Ct. 1891 (2020) (granting parallel nationwide injunction
even though nationwide injunction had already been issued out of the Northern District of
California); Prescott v. Rady Children's Hosp.-San Diego, 265 F. Supp. 3d 1090, 1105 (S.D. Cal.
2017) (denying motion for stay even though nationwide injunction had been issued out of
Northern District of Texas).
1

3
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1

affords relief in the other court. Regeneron Pharms., Inc. v. HHS, 510 F. Supp. 3d 29, 41 n.4

2

(S.D.N.Y. 2020). And Federal Defendants have already filed their notice of appeal in the Georgia

3

case. See, Georgia v. Biden, No. 21-cv-00163, ECF No. 100 (S.D. Ga. Dec. 13, 2021). Thus, the

4

argument “that there is no imminent threat of irreparable harm because a nationwide

5

injunction has already been issued” is inapplicable because—as here—the federal government

6

“is appealing the nationwide injunction[] and has requested stays of the injunction[] pending

7

appeal.” Mayor & City Council of Baltimore v. Azar, 392 F. Supp. 3d 602, 618–19 (D. Md. 2019),

8

appeal dismissed as moot, cert. granted, then later dismissed. “Should the stays be granted or

9

the appeals successful, [Plaintiffs] remain[] at risk and [are] not a party to the other cases. The

10

earlier granting of a nationwide injunction [thus] does not prevent this Court from entering an

11

overlapping injunction if all of the preliminary injunction factors are met in this case.” Id.

12

A stay is “inappropriate” “[i]f there is ‘even a fair possibility’ that a stay will ‘work

13

damage’ to another party.” Winfrey v. Kmart Corp., 692 F. App'x 356, 357 (9th Cir. 2017)

14

(quoting Dependable Highway Express, Inc. v. Navigators Ins. Co., 498 F.3d 1059, 1066 (9th Cir.

15

2007)). Plaintiffs have already comprehensively set forth the harms they face. (Doc. 34 at 28-

16

33; Doc. 70 ¶¶ 82-92, 103-111; Doc. 72 at 5-7, 16-17; and Doc. 112 at 3.) Because Defendants

17

appear intent on enforcing the Contractor Mandate the instant that the Georgia injunction were

18

ever to be stayed or lifted, there is more than just a “fair possibility” that State agencies may

19

lose contracts and employees or be forced to violate State law, and that the First Responder

20

Plaintiffs will either receive involuntary injections or lose their jobs. Indeed, it is a virtual

21

certainty.

22

Defendants’ unqualified intransigence to agree to even an hour of forbearance

23

implicitly concedes as much. They know all too well what they could accomplish between a

24

Georgia stay/vacatur and this Court acting after lifting a stay, and also know perfectly well

25

whether they intend to exploit that possibility. This Court and Plaintiffs lack the same

26

knowledge of Defendants’ intent. But their complete obstinacy on delaying enforcement in

27

that scenario is darkly suggestive of why they desire the entirely unconditional stay that they

28

seek.

4
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1

The Plaintiffs’ injuries are “sufficiently imminent because though the [Contractor

2

Mandate is] currently enjoined, the [Eleventh] Circuit could alter the injunction at any

3

moment. By way of example, the Ninth Circuit has upheld preliminary relief to preserve the

4

status quo where defendants could terminate an agreement with 60-days’ notice, which would

5

result in the plaintiffs suffering ‘irreparable harm before a trial on the merits could be held.’”

6

California, 390 F. Supp. 3d at 1066 (quoting Boardman v. Pac. Seafood Grp., 822 F.3d 1011, 1023

7

(9th Cir. 2016)). “Further, because this Court is governed by the law of a different circuit, the

8

Court cannot conclude that a stay or decision on the merits from the [Eleventh] Circuit would

9

resolve this case. By contrast, where courts have stayed proceedings, it has been pending

10

decisions that would establish controlling authority.” Regeneron Pharms. 510 F. Supp. 3d at 41

11

n.4 (cleaned up) (citations omitted).

12

Finally, granting a stay is not warranted because “Defendants’ proposed approach

13

would leave the resolution of important questions to a single district court and to a single

14

circuit, losing the benefit of the airing of competing views on difficult issues of national

15

importance.” Id. (cleaned up) (citations omitted). This is one of the reasons why parallel

16

injunctions are routine in our system. Indeed, Defendants will undoubtedly complain to the

17

Eleventh Circuit that the Georgia court’s injunction short-circuits adjudication in other circuits

18

(while simultaneously seeking to prevent such litigation by seeking stays such as those sought

19

here).

20

CONCLUSION

21

Defendants have taken the unreasonable and miserly position of not even being willing

22

to allow Plaintiffs three weeks to seek relief in this Court, should the Georgia injunction be

23

lifted or modified. This Court should not reward Defendants’ uncompromising and potentially

24

exploitive approach. Defendants’ Motion for Stay should be denied and the Plaintiffs’ renewed

25

PI motion should be adjudicated on the merits.

26
27
28

5
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1

RESPECTFULLY SUBMITTED this 13th day of December, 2021.

2
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MARK BRNOVICH
ATTORNEY GENERAL
By: /s/ James Rogers
.
Joseph A. Kanefield (No. 15838)
Brunn W. Roysden III (No. 28698)
Drew C. Ensign (No. 25463)
James K. Rogers (No. 27287)
Attorneys for Plaintiffs Mark Brnovich and the State of
Arizona
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1

CERTIFICATE OF SERVICE

2

I hereby certify that on this 13th day of December, 2021, I electronically filed the

3

foregoing with the Clerk of the Court for the United States District Court for the District of

4

Arizona using the CM/ECF filing system. Counsel for all Defendants, who have appeared,

5
6

are registered CM/ECF users and will be served by the CM/ECF system pursuant to the
notice of electronic filing.

7
8
9
10

/s/ James K. Rogers
Attorney for Plaintiff Mark Brnovich, in his official
capacity as Attorney General of Arizona; and the State of
Arizona
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21
22
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24
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26
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28
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Rogers, James
From:
Sent:
To:
Cc:
Subject:

DeMott, Joseph (CIV) <Joseph.DeMott@usdoj.gov>
Monday, December 13, 2021 11:59 AM
Ensign, Drew; Rogers, James; 'Jack Wilenchik'; 'mike@napierlawfirm.com'; Eric M. Fraser
Roysden, Beau; ''Cassidy Bacon' (clbacon@napierlawfirm.com)'; davisb@wb-law.com;
Josh Bendor; Hayleigh Crawford
RE: Request for Position on Forthcoming Motion for Partial Stay in Brnovich v. Biden

Drew,
The federal government does not commit to any fixed period of non-enforcement of the Contractor Requirement with
respect to the Brnovich Plaintiffs, in the event that the Georgia injunction is narrowed, stayed, or vacated. For one
thing, we do not agree that any Plaintiff is being irreparably harmed by the Contractor Requirement. In any event, as
detailed below, “forbearance” is unnecessary here in view of how the Contractor Requirement is structured and
implemented.
Covered contractors. The federal government is requiring that covered contractors agree to a COVID-19 safety clause in
certain new contracts and extensions or renewals of existing contracts. See EO 14042 §§ 2, 5. The State of Arizona has
not shown that it (or any of its agencies or subdivisions) is a party to any contract that contains the relevant COVID-19
safety clause, so it is not clear how the federal government would immediately “enforce” the Contractor Requirement
against the State. Even assuming that such a contract exists, or might exist at the time of a potential vacatur of the
Georgia injunction, the Task Force’s FAQs make clear that termination of a contract is not the automatic or immediate
result of noncompliance with a COVID-19 safety clause. See Safer Federal Workforce Task Force, Federal Contractors,
Compliance, https://www.saferfederalworkforce.gov/faq/contractors (“Compliance FAQs”). Instead, “[w]here covered
contractors are working in good faith and encounter challenges with compliance with COVID-19 safety protocols, the
agency contracting officer should work with them to address these challenges.” Id. Therefore, it is speculative (at best)
that any Arizona entity would lose a federal contract during the presumably limited period of time between potential
vacatur of the Georgia injunction and a ruling by Judge Liburdi. Further, as explained in our briefing, the loss of a federal
contract is not an irreparable injury.
Covered contractor employees. The federal government does not enforce the Contractor Requirement against covered
contractor employees. Instead, “[a] covered contractor should determine the appropriate means of enforcement with
respect to its employee at a covered contractor workplace who refuses to be vaccinated and has not been provided, or
does not have a pending request for, an accommodation.” Id. Thus, even if the Georgia injunction is vacated, the
federal government will not be “enforcing” the Contractor Requirement against members of PLEA nor the United
Phoenix Firefighters Association—none of whom have even been identified in this litigation. Rather, the City of Phoenix
will determine the means of enforcing any vaccination requirement that is in effect with respect to its
employees. Further, Task Force guidance suggests that federal contractors should “utilize an enforcement policy that
encourages compliance, including through a limited period of counseling and education,” with removal to occur “only
after continued noncompliance.” It therefore appears quite unlikely that City of Phoenix firefighters or police officers
would immediately be subject to discipline—much less job loss—if the Georgia injunction were stayed, narrowed, or
vacated.
Feel free to give me a call if you would like to discuss further.
Best,
Joe

1
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From: Ensign, Drew <Drew.Ensign@azag.gov>
Sent: Sunday, December 12, 2021 11:46 PM
To: DeMott, Joseph (CIV) <Joseph.DeMott@usdoj.gov>; Rogers, James <James.Rogers@azag.gov>; 'Jack Wilenchik'
<JackW@wb-law.com>; 'mike@napierlawfirm.com' <mike@napierlawfirm.com>; Eric M. Fraser <efraser@omlaw.com>
Cc: Roysden, Beau <Beau.Roysden@azag.gov>; ''Cassidy Bacon' (clbacon@napierlawfirm.com)'
<clbacon@napierlawfirm.com>; davisb@wb-law.com; Josh Bendor <jbendor@omlaw.com>; Hayleigh Crawford
<hcrawford@omlaw.com>
Subject: [EXTERNAL] Re: Request for Position on Forthcoming Motion for Partial Stay in Brnovich v. Biden

Hi Joe,
We have reviewed your filing. Your email indicated that your stay motion would indicate the federal
government's position as to whether it was willing to commit to any forbearance if the Georgia injunction is
stayed/vacated/reversed. It does not, and is instead silent on this point despite our explicit request that you
address the issue.
As promised, we are therefore following up. Please let us know if Federal Defendants are willing to commit to
any forbearance in the event of a stay/vacatur/reversal of the Georgia injunction by 2pm Eastern tomorrow
(Monday). Otherwise, we will assume that the Federal Government's position is that it will not commit to any
such forbearance, and instead reserves the right to resume enforcement of the Contractor Mandate in Arizona
the instant any stay/vacatur/reversal comes down. That position obviously has significant importance as to
whether any stay should be granted, which renders your refusal to answer the question directly despite our
repeated entreaties problematic.
We look forward to hearing your answer (or non-answer as the case may be, which would undoubtedly speak
louder to Judge Liburdi).
Drew
From: Ensign, Drew
Sent: Friday, December 10, 2021 8:21:57 PM
To: DeMott, Joseph (CIV); Rogers, James; 'Jack Wilenchik'; 'mike@napierlawfirm.com'; Eric M. Fraser
Cc: Roysden, Beau; ''Cassidy Bacon' (clbacon@napierlawfirm.com)'; davisb@wb-law.com; Josh Bendor; Hayleigh
Crawford
Subject: Re: Request for Position on Forthcoming Motion for Partial Stay in Brnovich v. Biden

Thanks, Joe, and understood. We will await your motion then.
To be clear though: to the extent that your motion is ambiguous, we will follow up on this question, and
specifically will want to know whether Federal Defendants' willingness to forbear for some period of time
following a PI stay/dissolution is some non-zero amount. To the extent that Defendants are unwilling to answer
directly on that question, I think that will speak even more powerfully than an explicit "no" as to Defendants'
intentions.
To be frank: we think you owe the Court and us a direct answer on this question. We hope (and reasonably
expect) that you will provide one in your motion.
Sincerely,
Drew
2
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From: DeMott, Joseph (CIV) <Joseph.DeMott@usdoj.gov>
Sent: Friday, December 10, 2021 8:02:08 PM
To: Ensign, Drew; Rogers, James; 'Jack Wilenchik'; 'mike@napierlawfirm.com'; Eric M. Fraser
Cc: Roysden, Beau; ''Cassidy Bacon' (clbacon@napierlawfirm.com)'; davisb@wb-law.com; Josh Bendor; Hayleigh
Crawford
Subject: RE: Request for Position on Forthcoming Motion for Partial Stay in Brnovich v. Biden
Your below email does not accurately characterize the federal government’s position, which will be set forth in our
forthcoming motion. You can review our motion, once it is filed, and then brief your opposition.
From: Ensign, Drew <Drew.Ensign@azag.gov>
Sent: Friday, December 10, 2021 9:57 PM
To: DeMott, Joseph (CIV) <Joseph.DeMott@usdoj.gov>; Rogers, James <James.Rogers@azag.gov>; 'Jack Wilenchik'
<JackW@wb-law.com>; 'mike@napierlawfirm.com' <mike@napierlawfirm.com>; Eric M. Fraser <efraser@omlaw.com>
Cc: Roysden, Beau <Beau.Roysden@azag.gov>; ''Cassidy Bacon' (clbacon@napierlawfirm.com)'
<clbacon@napierlawfirm.com>; davisb@wb-law.com; Josh Bendor <jbendor@omlaw.com>; Hayleigh Crawford
<hcrawford@omlaw.com>
Subject: [EXTERNAL] Re: Request for Position on Forthcoming Motion for Partial Stay in Brnovich v. Biden

Thanks, Joe. To be clear then: the Federal Government's position is that if the Georgia injunction is ever
stayed/dissolved/reversed, the Federal Government may instantly begin enforcing the Contractor Mandate
again in Arizona?
In that posture, I don't understand how you can seek a stay and argue that we have no legitimate basis to
press forward. That's obviously a question for Judge Liburdi though.
But I want to make sure we have your position correct so that we can fairly present it to the Court: you want
to stay our motion for a PI completely even though you are prepared to enforce the Contractor Mandate
instantaneously in the event that the Georgia injunction is ever stayed, dissolved, or reversed?
Please let me know if I have stated your position incorrectly.
Sincerely,
Drew
From: DeMott, Joseph (CIV) <Joseph.DeMott@usdoj.gov>
Sent: Friday, December 10, 2021 7:29:40 PM
To: Ensign, Drew; Rogers, James; 'Jack Wilenchik'; 'mike@napierlawfirm.com'; Eric M. Fraser
Cc: Roysden, Beau; ''Cassidy Bacon' (clbacon@napierlawfirm.com)'; davisb@wb-law.com; Josh Bendor; Hayleigh
Crawford
Subject: RE: Request for Position on Forthcoming Motion for Partial Stay in Brnovich v. Biden
Thank you, Drew. The federal government cannot agree to the condition you propose. I will note the State’s opposition
in the forthcoming motion.
Best,
Joe
From: Ensign, Drew <Drew.Ensign@azag.gov>
Sent: Friday, December 10, 2021 5:42 PM
3
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To: DeMott, Joseph (CIV) <Joseph.DeMott@usdoj.gov>; Rogers, James <James.Rogers@azag.gov>; 'Jack Wilenchik'
<JackW@wb-law.com>; 'mike@napierlawfirm.com' <mike@napierlawfirm.com>; Eric M. Fraser <efraser@omlaw.com>
Cc: Roysden, Beau <Beau.Roysden@azag.gov>; ''Cassidy Bacon' (clbacon@napierlawfirm.com)'
<clbacon@napierlawfirm.com>; davisb@wb-law.com; Josh Bendor <jbendor@omlaw.com>; Hayleigh Crawford
<hcrawford@omlaw.com>
Subject: [EXTERNAL] RE: Request for Position on Forthcoming Motion for Partial Stay in Brnovich v. Biden
Thanks, Joe.
The State could agree to Defendants’ proposed stay subject to one condition: Defendants would agree to forbear from
enforcing the Contractor Mandate in Arizona for three weeks if the Georgia nationwide injunction is ever stayed,
dissolved, or modified.
Absent such a commitment from Defendants, Defendants could obtain a stay from the Eleventh Circuit and immediately
resume enforcing the Contractor Mandate in Arizona before the State could seek (and obtain) relief from the district
court in our case. With such a commitment, however, the District of Arizona could resume consideration of Plaintiffs’
motion for a preliminary injunction without Plaintiffs being exposed to irreparable harm in that time window.
If you cannot agree to such forbearance, however, we oppose Defendants’ request for a stay. In that posture, Plaintiffs
could once again be subject to the Contractor Mandate at the drop of a hat and Defendants’ would be in a position to
abuse the stay they are seeking here. Indeed, absent a modest commitment from Defendants not to engage in such
potential exploitation, the stay that you propose is distinctly inequitable and unwarranted.
Please let us know if you would like to discuss the issue further by phone.
Sincerely,
Drew
From: DeMott, Joseph (CIV) <Joseph.DeMott@usdoj.gov>
Sent: Friday, December 10, 2021 8:26 AM
To: Rogers, James <James.Rogers@azag.gov>; 'Jack Wilenchik' <JackW@wb-law.com>; 'mike@napierlawfirm.com'
<mike@napierlawfirm.com>; Eric M. Fraser <efraser@omlaw.com>
Cc: Roysden, Beau <Beau.Roysden@azag.gov>; Ensign, Drew <Drew.Ensign@azag.gov>; ''Cassidy Bacon'
(clbacon@napierlawfirm.com)' <clbacon@napierlawfirm.com>; davisb@wb-law.com; Josh Bendor
<jbendor@omlaw.com>; Hayleigh Crawford <hcrawford@omlaw.com>
Subject: Request for Position on Forthcoming Motion for Partial Stay in Brnovich v. Biden
Counsel,
In light of the nationwide injunction entered in Georgia v. Biden earlier this week, see Pls.’ Notice of Supplemental
Authority, ECF No. 110, the federal government intends to seek to stay other district court litigation over the contractor
vaccination requirement.
We think it is not a good use of judicial resources to continue adjudicating claims involving the contractor vaccination
requirement in cases such as Brnovich because, as a result of the Georgia injunction, the adjudication would lack
practical significance at this time. Indeed, so long as it remains in effect, the Georgia injunction eliminates Plaintiffs’
allegedly irreparable injuries stemming from the contractor vaccination requirement. Accordingly, the Federal
Defendants plan to move for a stay of further litigation over counts I, II, V, VI, VII, and VIII of Plaintiffs’ second amended
complaint, unless and until the Georgia injunction is stayed, vacated, or narrowed such that resolving these counts
would have practical significance.

4
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Please let me know your clients’ position on this forthcoming motion as soon as possible. I’m available for a phone call,
if that would be helpful.
Best,
Joe
Joseph J. DeMott
Trial Attorney
United States Department of Justice
Civil Division, Federal Programs Branch
(202) 514-3367
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