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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
AUGUSTA DIVISION
THE STATE OF GEORGIA, et al.,
Plaintiffs,
ASSOCIATED BUILDERS AND
CONTRACTORS OF GEORGIA, INC.
and ASSOCIATED BUILDERS AND
CONTRACTORS, INC.,
Plaintiff-Intervenors,
v.
JOSEPH R. BIDEN in his official capacity
as President of the United States;
et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case 1:21-cv-00163-RSB-BKE

ABC’S REPLY TO DEFENDANTS’ OPPOSITION
TO MOTION TO INTERVENE 1
Defendants argue that ABC’s motion to intervene, as of right or by permission, should be
denied, saying ABC lacks standing to challenge EO 14042, which demands that all Federal
contractors compel their employees to be vaccinated against COVID-19 or face losing their
contracts, jobs, employees, and livelihood. To the contrary, ABC has timely asserted a compelling
risk of imminent harm to the very existence of its federal contractor members due to the Federal
Contractor Mandate. ABC’s challenge to the Mandate is aligned with but not identical to that
asserted by the State Plaintiffs. ABC properly asserts the special interests of the private business
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As in their original motion, ABC and ABCGA are herein referred to collectively as “ABC.”
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community, specifically with regard to the construction industry, including many small businesses
whose interests have not been addressed at all by the federal regulators, in plain violation of the
Regulatory Flexibility Act section of the Small Business Regulatory Enforcement Fairness Act.
The Motion to Intervene should be granted.
ARGUMENT AND AUTHORITY
A.

ABC should be allowed to intervene as of right.
Defendants concede, as they must, that Fed.R.Civ.P. 24(a)(2) allows a party to intervene

as of right if (1) their application to intervene is timely; (2) they have an interest relating to the
property or transaction which is the subject of the action; (3) they are so situated that disposition
of the action, as a practical matter, may impede or impair their ability to protect that interest; and
(4) their interest is represented inadequately by the existing parties to the suit. Tech. Training
Assocs., Inc. v. Buccaneers Ltd. P’ship, 874 F.3d 692, 695–96 (11th Cir. 2017).
1)

ABC’s Timeliness.

The first element, timeliness, is not an issue here. ABC filed its motion to intervene,
complaint, and motion for preliminary injunction in time for each of these filings to be addressed
by the Court on the same timetable as Plaintiffs’ motion for preliminary injunction. Defendants do
not claim to have been prejudiced in any way by ABC’s filings, and they have not been prejudiced.
Plaintiffs have consented to ABC’s motion to intervene.
2)

ABC’s Interest in the Transaction.

As to the second element, ABC has conclusively shown by affidavit that its many federal
contractor members have an “interest in the transaction which is the subject of this action,” namely
the unlawful imposition of a vaccination mandate and related burdens on all covered federal
construction contracts. Defendants do not dispute, nor can they, that every federal contractor in the
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construction industry will suffer increased burdens as a result of the federal vaccination mandate
that has gone into effect for all solicitations for federal contracts after November 14, 2021. Instead,
Defendants improperly conflate the “interest” required for intervention in an ongoing case with
the separate question of “standing to sue.” Town of Chester v. Laroe Estates, 137 S. Ct 1222
(2017). 2 Defendants’ standing arguments do not state a proper basis for denying a motion to
intervene.
Even if Defendants’ challenge to ABC’s standing were appropriately raised in response to
ABC’s motion to intervene, their standing concerns must be rejected because they misstate or
ignore applicable law in this Circuit (and others). As ABC has alleged in its complaint, the threepart test of Hunt v. Washington Apple Growers, 432 U.S. 333, 343, 97 S.Ct. 2434 (1977), has long
been held to give standing to associations to represent their injured members under similar
circumstances. See Greater Birmingham Ministries v. Sec’y of Ala., 992 F.3d 1299 (11th Cir. 2021);
see also ABC of Southeast Texas v. Rung, Civ. A. No. 1:16-cv-425, 2016 WL 8188655, at *5 (E.D.
Tex. Oct. 24, 2016) (upholding ABC’s standing to challenge implementation of a federal executive
order that sought - as in this case - to impose new burdens on federal contractors under the
purported authority of the FPASA).
Defendants’ opposition does not address or distinguish ABC’s cited case authority. Instead,
Defendants mistakenly rely on Ga. Republican Party v. Sec. & Exch. Comm’n, 888 F.3d 1198,
1203 (11th Cir. 2018), for the proposition that ABC is required in its initial pleadings to identify
one or more contractors by name who are in imminent danger of harm as a result of the Contractor
Mandate. But Ga. Republican Party is entirely inapposite, first because it was decided on appeal
In Town of Chester, the Supreme Court held that an intervenor was only required to show Article
III standing to the extent that it sought relief different from the plaintiffs in the case, i.e., separate
claims of money damages as opposed to injunctive relief. Here the parties are seeking the same
relief albeit for somewhat different reasons.
2
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from a motion for summary judgment, and also because no evidence was presented on the much
more inchoate issue of harm to a political party whose members were not shown to be directly
regulated by a financial contribution rule. It is well settled that the burden of proof as to standing
grows higher at the summary judgment stage and on appeal, than at the initial pleadings stage,
where the instant matter currently rests. At the pleading stage, the Court “presume[s] that general
allegations embrace those specific facts that are necessary to support the claim.” Lujan v. Defs. of
Wildlife, 504 U.S. 555, 561, 112 S. Ct. 2130, 2137 (1992).
Ga. Republican Party, and the Defendants, in turn rely on the Supreme Court’s inapposite
holding in Summers v. Earth Island Inst., 555 U.S. 488, 498, 129 S. Ct. 1142 (2009), which was
decided in the context of a direct appeal from agency action. The Court again imposed the
heightened summary judgment burden of proof to establish standing in a direct appeal, which is
inapplicable here. Also, unlike the plaintiffs in Summers, ABC does not claim a mere “statistical
probability” of harm. Rather, ABC here asserts that all of ABC’s federal contractor and
subcontractor members are at significant risk of harm as a direct consequence of the federal
vaccine mandate. And, since Summers was decided, the Supreme Court held in Monsanto Co. v.
Geertson Seed Farms, 561 U.S. 139, 153-154, 130 S. Ct. 2743 (2010), that a “significant risk” of
imminent harm is all that is required to show standing, at least at the pleading stage. Thus, contrary
to Defendants’ novel claim, there is no requirement at the pleading stage that ABC identify
individual members who face a significant risk of imminent harm. All of ABC’s federal contractor
members confront such a risk due to the unprecedented and unlawful Contractor Mandate. 3 See
also Doe v. Stincer, 175 F.3d 879, 881-82 (11th Cir. 1999) (refusing to require association to name

See NAACP v. Ala. ex rel. Patterson, 357 U.S. 449, 462, 78 S. Ct. 1163, 1171 (1958) (compelled
disclosure of affiliation with groups engaged in advocacy may constitute in effect a restraint on
freedom of association.)
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the members on whose behalf suit is brought: “Under Article III’s established doctrines of
representational standing, we have never held that a party suing as a representative must
specifically name the individual on whose behalf the suit is brought and we decline to create such
a requirement ….”
Notwithstanding the lack of any requirement to do so, but out of an abundance of caution,
ABC is submitting with this Reply two affidavits from individual members who are clearly harmed
by the Federal Contractor Mandate. See ABC Ex. 2 (Declaration of Milton Graugnard, CFO of
Cajun Industries), and ABC Ex. 3 (Declaration of James Lynn McKelvey, President of McKelvey
Mechanical). 4 These affidavits identify two of many ABC member contractors, large and small,
who regularly perform federal contracts; who want to continue to bid for more federal contract
work; and who had specifically planned to do so in response to upcoming solicitations; but who
will be irreparably harmed by the Mandate to such an extent that they cannot risk default or breach
of such federal contracts, as well as unrecoverable compliance costs and devastating consequences
for their workforces, absent the relief requested from this Court. See also Adarand Contractors,
Inc. v. Pena, 515 U.S. 200, 211 (1995) (“When a claim involves a challenge to a future contracting
opportunity, the pertinent question is whether Plaintiffs ha[ve] made an adequate showing that
sometime in the relatively near future [they]will bid on another Government contract.”), quoted in
Kentucky v. Biden, 3:21-cv-00055-GFVT (D. Ky. Nov. 30, 2021). Thus, ABC has plainly
demonstrated that its members as a whole and individually have standing to sue, such that ABC is
fully entitled to intervene on their behalf as a party in this proceeding.

ABC Ex. 1 is the previously submitted affidavit of Bill Anderson, President of the ABCGA
chapter. (Doc. No. 49-1).
4
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3)

ABC’s Ability to Protect its Interests.

The third element of intervention is the intervenor’s ability to protect its interests.
Defendants denigrate ABC and its members’ interest as “purely economic.” (Dkt. 61 at 7.) But
there are more than just “economic interests” at stake here. The interests of contractors and
subcontractors in the integrity of the federal procurement process and the government’s
compliance with procurement laws is present. Absent judicial relief, ABC’s member federal
contractors and subcontractors will be forced to terminate or lose via resignation valuable and
highly-skilled employees who require extensive training, are not easily replaced as the BLS
numbers reflect, and can easily move to other employers not subject to vaccine mandates.
Employers are at significant risk that they will not be able to satisfactorily perform their contractual
obligations with the Federal government if the Mandate is enforced. See United States v. South
Fla. Water Mgmt. Dist., 922 F.2d 704 (11th Cir. 1991), in which the Eleventh Circuit recognized
a legally protectable right of farmers to intervene in the development of water quality standards
that would have a direct and substantial impact on them.
4)

ABC’s Inadequate Representation by the Plaintiffs.

Contrary to Defendants’ claim (Opp. at 7), ABC’s interests are not “identical” to those of
the State Plaintiffs, and ABC cannot be adequately represented by them. The government’s interest
is not synonymous with that of the governed. In South Fla. Water Mgmt. Dist., the Eleventh Circuit
observed that “the Water District may not adequately represent the Farm Interests because the two
differ on the numeric standard that applies. The Farm Interests thus meet the criteria for
intervention by right by reason of the issues raised in Count I.” S. Fla Water Mgmt. Dist., 922 F.2d
at 710.
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Defendants acknowledge that ABC has brought a count for violation of the Small Business
Regulatory Enforcement Fairness Act (Doc. 48-1, Count XII) that the State Plaintiffs did not and
could not bring. (Opp. at 8, n.1.) Defendants assert, however, that this claim can only be brought
to challenge a final agency rule issued under the APA, which EO 14042 is not. (Id.) As more fully
discussed in ABC’s Reply to Opposition to Motion for Preliminary Injunction, Defendants nonreviewability claim is incorrect and their reliance on NRDC, Inc. v U.S. Dep’t of State,, 658 F.
Supp. 2d 105 (DC Dist., 2009) is misplaced. The NRDC Court held that Executive Orders are
subject to APA review, except where an Order was related to “the President’s inherent foreign
affairs power not pursuant to any enabling statute.” NRDC, 658 F. Supp. 2d at 111. As the court
explained, “Executive Orders, with specific statutory foundation, are treated as agency action and
reviewed under the Administrative Procedure Act” if they “do not preclude judicial review” and
“there is ‘law to apply’”). Id. at 112. Presidential actions of the type at issue here are indeed
reviewable. Mountain States Legal Found. v. Bush, 306 F.3d 1132, 1136 (D.C. Cir. 2002); City of
Carmel-By-the-Sea v. U.S. Dept. of Transp., 123 F.3d 1142, 1166 (9th Cir. 1997); Chamber of
Commerce of the United States v. Reich, 74 F.3d 1322 (D.C. Cir. 1996); Associated Builders &
Contrs. of Southeast Tex. v. Rung, 2016 U.S. Dist. LEXIS 155232, *21 (ED TX 2016)
B.

If the Court denies intervention as of right, it should grant permissive intervention.
If the Court determines that ABC is not entitled to intervene as of right under Rule 24(a),

the Court should grant permissive intervention under Rule 24(b). Fed. R. Civ. P. 24(b) allows the
court to grant it permission to do so “when a statute of the United States confers a conditional right
to intervene,” or “when [the] applicant’s claim or defense and the main action have a question of
law or fact in common.” Fed. R. Civ. P. 24(b); see also Chiles v. Thornburgh, 865 F.2d 1197, 1213
(11th Cir. 1989).
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In evaluating whether to permit intervention under Rule 24(b), courts look to whether (1)
the motion is timely; (2) the claims or defenses share a common question of law or fact with the
main action. See New York v. Azar, 2019 U.S. Dist. LEXIS 129498, at *26 (S.D.N.Y. Aug. 2,
2019). A proposed intervenor must share a common question of law or fact with the main action.
Fed. R. Civ. P. 24(b)(1)(B). This common question requirement is liberally construed. Stallworth
v. Monsanto Co., 558 F.2d 257, 269 (5th Cir. 1977). When the proposed intervenor will assert the
same claims as those of an existing party, the common question requirement is met. Davis. v.
Southern Bell Tel. & Tel. Co., 149 F.R.D. 666, 670 (S.D. Fla. May 27, 1993).
ABC satisfies the test for permissive intervention. First, their Motion to Intervene is timely.
Second, their arguments -- that the Contractor Mandate is not a lawful exercise of the federal
government’s powers -- share common questions of law and fact with the current Plaintiffs.
Moreover, the expertise brought to bear on this issue by private sector business groups representing
the business interests of their federal contractor and subcontractor members will benefit the Court
and assist it in addressing the primary questions in this lawsuit.
Therefore, this Court should exercise its discretion to permit ABC to intervene, even if it
determines that it is not entitled to intervene as of right.
CONCLUSION
For the foregoing reasons ABC’s Motion to Intervene should be granted.
Respectfully Submitted this 30th day of November 2021.
/s/ J. Larry Stine
J. Larry Stine (Ga. Bar No. 682555)
jls@wimlaw.com
Kathleen J. Jennings (Ga. Bar No. 394862
kjj@wimlaw.com
WIMBERLY LAWSON STECKEL SCHNEIDER
& STINE, PC
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3400 Peachtree Road, N.E.
Suite 400 – Lenox Road
Atlanta, GA 30326-1107
404-365-0900 – Phone
404-261-3707 – Fax
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CERTIFICATE OF SERVICE
I hereby certify that on November 30, 2021, I caused a true and correct copy of the
foregoing to be served on counsel of record for all parties via ECF.

/s/ J. Larry Stine
J. Larry Stine

WIMBERLY LAWSON STECKEL SCHNEIDER
& STINE, PC
3400 Peachtree Road, N.E.
Suite 400 – Lenox Road
Atlanta, GA 30326-1107
404-365-0900 – Phone
404-261-3707 – Fax
jls@wimlaw.com
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF GEORGIA
STATE OF GEORGIA, ET AL,
Plaintiffs,

v.

JOSEPH R. BIDEN, et al,

)
)
)
)
)
)
)

Civil Action No. l:21-cv-163

)
Defendants.

DECLARATION OF MILTON GRAUGNARD
IN SUPPORT OF PRELIMINARY INJUNCTION

I, Milton Graugnard, being duly sworn, hereby state the following based on personal
knowledge;

1.

I am the Executive Vice President of Cajun Industries Holdings, LLC. (“Cajun”), a nationally
recognized construction leader providing fully integrated self-performed EPC (Engineering,
Procurement, and Construction services to some of the largest and most renowned companies
in the world, and to the federal government. Cajun performs work throughout the United States
with a core geographic market along the Gulf Coast. Cajun is a member of Associated Builders
and Contractors, Inc. (“ABC”) national trade association and multiple chapters of ABC. I

personally serve as the volunteer Secretary of ABC’s national association, and will begin my
elected tenure as national Chair-Elect of ABC on January 01, 2022.

2.

Cajun is folly qualified to perform federal construction contracts and has regularly performed
such work for a number of federal agencies, including the Army Corps of Engineers. It is my
understanding that new federal contracts of the type we have performed in the past - and are
performing now - will be covered by the President’s Executive Order 14042, and the
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implementing regulations of the federal government, referred to below as the “Federal
Contractor Vaccination Mandate” or simply the “Mandate.”
3.

We have been advised of a number of forthcoming solicitations by the Army for construction
projects of the type that Cajun would normally bid upon and perform, and which we desire to
bid for. These are sizable projects that require months of advance planning prior to bidding,
and typically call upon Cajun to enter into joint ventures with minority small businesses. We
are in the planning stage for several such projects now. But because these projects will be
solicited and awarded after November 14, 2021, we understand that the contract documents

will require Cajun to agree to be bound by the new FAR clauses referencing the Federal
Contractor Vaccination Mandate as a condition of being awarded the work.
4.

Cajun intends to bid on one or more of the upcoming Army projects in the coming months.
Construction has been deemed to be an essential industry throughout the pandemic, and Cajun

has performed work on all of its federal and private contracts safely, with strict adherence to
all the recommended safety protocols of OSHA and the CDC. But unless there is a court
injunction preventing the Mandate from staying or going into effect, Cajun will likely be

unable to bid on the upcoming federal projects in the next several months because of the
significant risk of irreparable harm to Cajun’s business resulting from the Mandate.
5.

Cajun employs hundreds of employees, with normal fluctuations depending on available work.
We have surveyed our workforce and determined that a significant percentage of our
employees (well over 50 percent) are not currently vaccinated against COVID. The number
could be higher because some employees have chosen not to reveal their status.

6.

Cajun’s leadership and ABC’s leadership of which I am a part have encouraged all employees
to get the vaccine. But many of our employees have told us in no uncertain terms that they will
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leave the Company if they are required to get vaccinated as a condition of employment. We

also know from recent experience with private customer mandates that our unvaccinated
employees have refused to work under such conditions; so we do not need to speculate as to

what will happen if the Federal Contractor Mandate is imposed on our federal contracts.
7.

If even a few of Cajun’s workers quit their jobs because of the vaccine mandate, we will be
irreparably harmed in our ability to perform work for both federal and private customers. If a
significant percentage of our workforce quits, we will be unable to perform our government
contracts and would risk default or breach of our federal contracts. Our skilled workers cannot

be readily replaced and there is already an industry-wide workforce shortage. We cannot take
the chance of going into default or breach, and imposition of the Mandate will therefore force
Cajun to abandon our imminent and future federal construction work, in itself irreparable harm.
8.

In addition, due to the overbroad scope of the Mandate, vaccination will be required not only

on workers at the site of construction, but also those at Company offices having anything to do
with the covered contracts, and even workers who are not working on the covered contracts if
they have any contact with those who do at company headquarters or other sites. There is no
practical way we can segregate our federal project workforce to avoid significant and
irreparable harm to our private sector workforce.
9.

Absent judicial relief, Cajun will also be severely harmed in its ability to perform federal
contracts covered by the Mandate due to the un-reimbursable compliance costs imposed. These
range from paperwork burdens of tracking our employees’ vaccination status, attempts to

accommodate employees seeking the vaguely worded disability and religious exemptions, and
other new protocols imposed by the Mandate. Cajun has a very limited administrative staff and
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cannot feasibly address these new requirements, which have nothing to do with promoting
economy and efficiency of government contracts.

I have reviewed the foregoing and hereby swear under penalties of perjury that it is true and
correct.

Name

Date
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF GEORGIA
STATE OF GEORGIA, ET AL,

Plaintiffs,

v.

JOSEPH R. BIDEN, etal,

)
)
)
)
)
)
)

Civil Action No. l:21-cv-163

)
Defendants.

)

DECLARATION OF JAMES LYNN MCKELVEY
IN SUPPORT OF PRELIMINARY INJUNCTION

I, James “Lynn” McKelvey, being duly sworn, hereby state the following based on personal
knowledge;
1.

I am the President of McKelvey Mechanical, Inc. (“McKelvey”), a Native American-owned,
and woman-owned small business in the construction industry,

located in Tuscaloosa,

Alabama. McKelvey Mechanical is a member of Associated Builders and Contractors national
trade association and its Alabama Chapter.
2.

McKelvey specializes in commercial and industrial mechanical installations, upgrades, and
maintenance for both private and government customers. McKelvey is fully qualified to
perform federal construction contracts and has regularly performed such work for a number of

federal agencies, including the Veterans’ Administration. It is my understanding that new
federal contracts of the type we have performed in the past - and arc performing now - will be
covered by the President’s Executive Order 14042, and the implementing regulations of the

federal government, referred to below as the “Federal Contractor Vaccination Mandate” or
simply the “Mandate.”
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3.

McKelvey traditionally bids many federal projects per year and usually performs 4-6 per year.
We currently have 2 projects on the books, but wc understand that future contract documents

will require McKelvey to agree to be bound by the new FAR clauses referencing the Federal
Contractor Vaccination Mandate as a condition of being awarded the work.
4.

McKelvey intended to bid on several more of the upcoming VA projects prior to announcement
of the new Mandate. But unless there is a court injunction blocking the Mandate from staying
or going into effect, I do not see how wc can bid because of the significant risk of irreparable

harm to McKelvey’s business resulting from the Mandate.
5.

McKelvey employs roughly 50 employees, with normal fluctuations depending on available
work. I have surveyed our workforce and determined that more than half arc not currently
vaccinated against COV1I). The number could be higher because some employees have chosen

not to reveal their status. I am fully vaccinated myself, and our company and ABC have
encouraged all employees to get the vaccine. But many of our employees have told me in no
uncertain terms that they will leave the Company if they arc required to get vaccinated as a
condition of employment. I have no doubt they mean what they say.
6.

If even a few of McKelvey’s workers quit their jobs because of the vaccine mandate, we will
be irreparably harmed in our ability to perform work for both federal and private customers. If
half of our workforce quits, or anywhere close to that number, our small business would be

devastated. Wc cannot take that chance, and imposition of the Mandate would force McKelvey
to abandon our future federal construction work. Because wc arc a small business, there is also

no practical way we can segregate our federal project workforce to avoid the overbroad scope
of the Federal Contractor Vaccination Mandate.
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7.

Absent judicial relief, McKelvey will also be severely harmed in its ability to perform federal
contracts covered by the Mandate due to the un-rcimbursable compliance costs imposed. These

range from paperwork burdens of tracking our employees’ vaccination status, attempting to
accommodate employees seeking the vaguely worded disability and religious exemptions, and
other new protocols imposed by the Mandate. McKelvey has a very limited administrative staff

and cannot feasibly address these new requirements, which have nothing to do with promoting

economy and efficiency of government contracts.

I have reviewed the foregoing and hereby swear under penalties of perjury that it is true and
correct.

Name

Date

