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1

INTRODUCTION

2

Plaintiffs’ most recent notice of supplemental authority, ECF No. 110 (“Pls.’ Notice”),

3

discusses Georgia v. Biden, No. 21-cv-00163 (S.D. Ga. Dec. 7, 2021) (filed in this case as ECF

4

No. 110-1), which involves a similar challenge to the vaccination requirement for federal

5

contractors (“Contractor Requirement”). Holding that the President likely exceeded his

6

authority under the Procurement Act when issuing Executive Order 14042, the Georgia court

7

enjoined the federal government “from enforcing the vaccine mandate for federal contractors

8

and subcontractors in all covered contracts in any state or territory of the United States of

9

America.” ECF No. 110-1 at 27.

10

So long as it remains in effect, this nationwide injunction eliminates Plaintiffs’ allegedly

11

irreparable injuries stemming from the Contractor Requirement. Therefore, there would be

12

no practical significance to adjudicating Plaintiffs’ claims involving the Contractor

13

Requirement—Counts One, Two, Five, Six, Seven, and Eight of Plaintiffs’ Second Amended

14

Complaint, ECF No. 70—at this time. Accordingly, in the interest of conserving judicial

15

resources, the Federal Defendants (“Defendants”) hereby move to stay further litigation of

16

these claims, unless and until the Georgia injunction is stayed, vacated, or narrowed such that

17

adjudicating them would have practical significance. Arizona opposes this motion; the other

18

Plaintiffs have not indicated any position; and Defendant City of Phoenix takes no position.

19

If this Court does proceed to adjudicate Plaintiffs’ Procurement Act claim, see Second

20

Am. Compl. ¶¶ 149–58, it should decline to follow the Georgia court’s flawed analysis. Instead,

21

the Court should look to the Eleventh Circuit’s recent decision in Florida v. U.S. Department of

22

Health & Human Services, --- F.4th ---, No. 21-14098-JJ (11th Cir. Dec. 6, 2021), attached hereto

23

as Exhibit A, which supports several of Defendants’ arguments. Also attached to this motion

24

are other recent district court decisions denying motions to preliminarily enjoin the vaccination

25

requirement for federal employees (“Employee Requirement”), which provide further support

26

for Defendants’ position with respect to Counts Three and Four of the operative complaint.

27

See Ex. B, Mem. Op. & Order, McCray v. Biden, No. 1:21-cv-2882-RDM (D.D.C. Dec. 7, 2021);

28

Ex. C, Order, Navy Seal 1 v. Biden, No. 8:21-cv-2429-SDM-TGW (S.D. Fla. Nov. 22, 2021).
2
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1

I.

2

The Court Should Stay Its Adjudication of Claims Challenging the Contractor
Requirement as Long as the Georgia Injunction Remains in Place.

3

“A district court has inherent power to control the disposition of the causes on its

4

docket in a manner which will promote economy of time and effort for itself, for counsel, and

5

for litigants.” CMAX, Inc. v. Hall, 300 F.2d 265, 268 (9th Cir. 1962); see also, e.g., Clinton v. Jones,

6

520 U.S. 681, 706 (1997) (recognizing district court’s “broad discretion to stay proceedings”;

7

Landis v. N. Am. Co., 299 U.S. 248, 254 (1936) (similar). This includes the power to enter a

8

stay “pending resolution of independent proceedings which bear upon the case.” Leyva v.

9

Certified Grocers of Cal., Ltd., 593 F.2d 857, 863 (9th Cir. 1979). In determining whether to stay

10

a case, the court must consider what is “efficient for its own docket” as well as “the fairest

11

course for the parties.” Id.; see also Lockyer v. Mirant Corp., 398 F.3d 1098, 1110 (9th Cir. 2005)

12

(“Where it is proposed that a pending proceeding be stayed, the competing interests which

13

will be affected by the granting or refusal to grant a stay must be weighed.”) (quoting CMAX,

14

Inc., 300 F.2d at 268).

15

Here, conservation of the Court’s and the parties’ resources weighs in favor of a stay.

16

The requested stay imposes no hardship on Plaintiffs; they are not at risk of being harmed by

17

the Contractor Requirement as long as the Georgia injunction remains in place. In similar

18

situations, courts have readily stayed superfluous proceedings. See, e.g., Pars Equality Center v.

19

Trump, No. 17-cv-0255-TSC (D.D.C. March 2, 2018), Dkt. No. 143 (staying request for

20

preliminary relief because another nationwide injunction “calls into question whether the

21

harms Plaintiffs allege are actually imminent or certain—a prerequisite for a preliminary

22

injunction”); Washington v. Trump, No. C17–0141, 2017 WL 4857088, at *6 (W.D. Wash. Oct.

23

27, 2017) (because another district court had “already provide[d] Plaintiff States with virtually

24

all the relief they seek,” plaintiffs will not incur “any significant harm” by the court’s staying

25

consideration of their TRO motion); Int’l Refugee Assistance Project v. Trump, No. 17-cv-0361,

26

2017 WL 1315538, at *2 (D. Md. Apr. 10, 2017) (“[I]n light of the current nationwide

27

injunction of Section 6 by the United States District Court of the District of Hawaii, a stay

28

would not impose any hardship on Plaintiffs or result in irreparable harm.”); Hawaii v. Trump,
3
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1

233 F. Supp. 3d 850, 853 (D. Hawaii 2017) (“[T]he Western District of Washington’s

2

nationwide injunction already provides the State with the comprehensive relief it seeks in this

3

lawsuit. As such, the State will not suffer irreparable damage . . . if the Court were to grant

4

Defendants’ motion to stay.”). Earlier today, a district court stayed a similar challenge to the

5

Contractor Requirement—over the State of Texas’s objection—in light of the Georgia

6

injunction. See Minute Order of Dec. 10, 2021, Texas v. Biden, No. 3:21-cv-309-JVB (S.D. Tex.)

7

(“Case is stayed.”).

8

To be sure, the federal government strongly disagrees with the Georgia decision, has

9

filed an appeal, and is seeking to stay—or, in the alternative, to narrow—the Georgia injunction

10

during the pendency of that appeal. See Georgia, No. 21-cv-00163, Dkt. Nos. 96, 97. If the

11

federal government succeeds in modifying the injunction, such that this Court’s adjudication

12

of Plaintiffs’ challenge to the Contractor Requirement would have practical significance, the

13

Court could lift its stay and—having already received lengthy briefing—would be in a position

14

to rule promptly. Unless and until that happens, however, Plaintiffs cannot show that they

15

are “likely to suffer irreparable harm in the absence of preliminary relief,” Winter v. Nat. Res.

16

Def. Council, Inc., 555 U.S. 7, 20 (2008); see also Henke v. Dep’t of Interior, 842 F. Supp. 2d 54, 59

17

(D.D.C. 2012) (“Injury that is hypothetical or speculative does not rise to the level of

18

irreparable harm.”); accord In re Excel Innovations, Inc., 502 F.3d 1086, 1098 (9th Cir. 2007)

19

(“Speculative injury cannot be the basis for a finding of irreparable harm.”). Accordingly,

20

there is no basis for this Court to grant Plaintiffs’ pending motion for preliminary injunction,1

21

and there is no need for further litigation regarding the Contractor Requirement at this time.

22
23
24
25
26
27
28

To the extent that an Article III case or controversy exists here, the Georgia decision
did not render it moot. See, e.g., Florida, Ex. A, at 15–17 (citing California v. U.S. Dep’t of Health
& Hum. Servs., 941 F.3d 410, 420–23 (9th Cir. 2019), judgment vacated on other grounds by Little
Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania, 140 S. Ct. 2367 (2020)). Accordingly,
the Georgia decision would not prevent the Court from denying the pending motion for
preliminary injunction on any of the various grounds discussed in the federal government’s
opposition briefing, see ECF Nos. 52, 108—as the Eleventh Circuit recently did, despite the
existence of another court’s nationwide injunction. See generally Ex. A. At present, however,
it is simply unnecessary to adjudicate the Contractor Requirement claims one way or the other.
1

4
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1

II.

The Georgia Decision Is Erroneous and Should Not Be Followed.

2

If and when this Court adjudicates the merits of Plaintiffs’ Procurement Act claim

3

(Count One), it should eschew the Georgia court’s approach, which is inconsistent with 50

4

years of precedent interpreting the Procurement Act. Indeed, several aspects of the Georgia

5

opinion are difficult to square with an Eleventh Circuit decision handed down just one day

6

earlier. See generally Ex. A, Florida v. Biden (upholding a federal vaccination requirement for

7

facilities that provide healthcare to Medicare and Medicaid); see also Dep’t of Health & Human

8

Servs. (“HHS”), Omnibus COVID-19 Health Care Staff Vaccination, 86 Fed. Reg. 61,555

9

(Nov. 5, 2021) (Medicare/Medicaid vaccination requirement).

10

First, the Georgia court erred in holding that the contractor vaccination requirement

11

“operates as a regulation of public health.” ECF No. 110-1 at 19. As Defendants have

12

explained, the requirement is instead “an exercise of the federal government’s ‘unrestricted

13

power’ to ‘determine those with whom it will deal, and to fix the terms and conditions upon

14

which it will’ enter into contracts.” Defs.’ Opp’n to Pls.’ Third Mot. for Prelim. Inj. 5, ECF

15

No. 108 (“Renewed Opp’n) (quoting Perkins v. Lukens Steel Co., 310 U.S. 113, 127 (1940)).

16

Under the Georgia court’s approach, (1) requiring federal contractors to refrain from

17

discriminatory employment practices would be analyzed as a civil rights regulation;

18

(2) requiring contractors to post notices regarding mandatory union dues would be treated as

19

a labor regulation; (3) requiring contractors to comply with wage and price standards for

20

noninflationary behavior would be considered an economic regulation; and (4) phasing out

21

free employee parking, as part of an effort to reduce gasoline consumption, would be treated

22

as an energy-conservation regulation. But federal courts of appeals have correctly recognized

23

all of these diverse measures as procurement policies and upheld each of them on that basis.

24

See Contractors Ass’n of E. Pa. v. Sec’y of Lab., 442 F.2d 159, 170 (3d Cir. 1971) (anti-discrimination

25

requirement); UAW-Labor Emp. & Training Corp. v. Chao, 325 F.3d 360, 366–67 (D.C. Cir.

26

2003) (labor law notices); Am. Fed’n of Lab. & Cong. of Indus. Organizations v. Kahn, 618 F.2d

27

784, 792 (D.C. Cir. 1979) (noninflationary behavior); Am. Fed’n of Gov’t Emps., AFL-CIO v.

28

Carmen, 669 F.2d 815, 819–21 (D.C. Cir. 1981) (employee parking policy). Indeed, Kahn
5
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1

specifically rejected an argument that the noninflationary-behavior requirement for federal

2

contractors was a “mandatory” economic regulation, recognizing that contractors have a

3

choice whether to deal with the government and that “no one has a right to a Government

4

contract.” 618 F. 2d at 794.

5

Second, the Georgia court’s reliance on the “major questions doctrine” is misplaced.

6

The Procurement Act permits “broad-ranging Executive Orders . . . which certainly reach

7

beyond any narrow concept of efficiency and economy in procurement.” Chamber of Commerce

8

v. Reich, 74 F.3d 1322, 1333 (D.C. Cir. 1996). As the Eleventh Circuit held in Florida, “by its

9

very nature, a broad grant of authority . . . does not require an indication that specific activities

10

are permitted.” Ex. A at 32. The Georgia court’s suggestion that Congress should have more

11

specifically authorized health-and-safety-related procurement policies makes little sense, as it

12

“would mean that Congress had to have anticipated both the unprecedented COVID-19

13

pandemic and the unprecedented politicization of the disease.” Id. Moreover, as the Eleventh

14

Circuit explained in a similar context, Alabama Ass’n of Realtors v. Dep’t of Health & Human Servs.,

15

141 S. Ct. 2485 (2021), is not on point. See Florida, Ex. A at 33–34. Given the vast scope of

16

government contracting, many procurement regulations “have vast economic and political

17

significance,” ECF No. 110-1 at 19 (quoting Ala. Ass’n of Realtors v, 141 S. Ct. at 2489). Surely

18

this was true of the anti-discrimination requirements at issue in Contractors Ass’n of Eastern

19

Pennsylvania and the noninflationary-behavior requirement at issue in Kahn. Yet both were

20

upheld because they are within the Procurement Act’s broad grant of authority to the

21

President, see 40 U.S.C. § 121(a). In short, Congress has spoken clearly here.

22

Third, the Georgia court erred in assessing whether EO 14042 is reasonably related to

23

promoting efficiency and economy in government procurement. See ECF No. 110-1 at 22. A

24

one-sentence analysis may be sufficient to satisfy this lenient test. See Chao, 325 F.3d at 366.

25

Here, the President determined that requiring covered contractors to comply with adequate

26

COVID-19 safeguards “will decrease worker absence, reduce labor costs, and improve the

27

efficiency of contractors and subcontractors at sites where they are performing work for the

28

Federal Government.” Exec. Order No. 14042, 86 Fed. Reg. 50,985 (Sept. 14, 2021). And
6
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1

the Acting OMB Director made much more extensive findings, developing a “thorough and

2

robust economy-and-efficiency analysis” that “provide[s] ample support for the premise that

3

a vaccine mandate will improve procurement efficiency.” Kentucky, ECF No. 101-1 at 25–26

4

(citing 86 Fed. Reg. 63,418 (Nov. 16, 2021)). The Georgia court virtually ignored the Acting

5

Director’s analysis. Instead, it observed that past Procurement Act cases have not involved

6

public health and speculated that “none have involved the level of burdens implicated by EO

7

14042.” ECF No. 110-1 at 22. The former observation is “no surprise,” Florida, Ex. A at 32;

8

the latter assertion is unsupported, cf. Kahn, 618 F.2d at 809 (MacKinnon, J., dissenting) (noting

9

“onerous” burdens imposed by noninflationary-behavior requirement); and both are beside

10

the point. The Acting Director’s economy-and-efficiency determination is well-reasoned and

11

entitled to deference, see Chao, 325 F.3d at 366–67; Kahn, 618 F.2d at 793 n.49, and the Georgia

12

court erred in substituting its views about the “burdens implicated by EO 14042” for the

13

President’s determination that EO 14042 will promote efficiency in government contracting.

14

Nor does the Government’s reading of the Procurement Act give the President the

15

right to impose “virtually any kind of requirement” on federal contractors, Pls.’ Notice at 2

16

(quoting Georgia, ECF No. 110-1 at 23). While the President has broad authority in this area,

17

hypothetical procurement policies regarding contractors’ consumption of sugary drinks and

18

fast food would have a much more tenuous link to government economy and efficiency than

19

the vaccination requirement has. See Tr. of Oral Arg 46:13–24; 47:19–48:7; 73:10–81:1, ECF

20

No. 69 (acknowledging that such hypothetical requirements might not have the requisite nexus

21

to economy and efficiency “in the universe that we live in today”). Whatever the outer limits

22

of the President’s Procurement Act authority, they are not tested by inclusion in federal

23

contracts of the same type of requirement that countless private employers have independently

24

determined is in their business interests. See Renewed Opp’n at 13–14 (referencing numerous

25

private companies that have imposed similar vaccination requirements); cf. Bowen v. City of New

26

York, 476 U.S. 467, 487 (1986) (court need not decide hypotheticals implicating “the outer

27

bounds” of a legal principle when the case does not require it to do so).

28
7
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2
3

III.

Other Recent Decisions Support Defendants’ Position in This Case.
In addition to casting serious doubt on the viability of Georgia, the Eleventh Circuit’s

Florida decision supports several other aspects of their position in this case:

4

1) The Eleventh Circuit rejected an argument, similar to the one Arizona advances

5

here, that a federal vaccination requirement harms a State’s sovereign interests. See

6

Ex. A at 39–40; cf. Pls.’ Third Mot. for Prelim. Inj. 5–6, ECF No. 72 (“Pls.’ Mot.”).

7

2) It rejects, as overly speculative, predictions that the vaccination requirement will

8

lead to staffing shortages. See Ex. A at 40–42; cf. Pls.’ Mot. at 6–7, 10–11.

9

3) It reaffirms that a State may not proceed parens patriae in a lawsuit against the Federal

10

Government. See Ex. A at 42. Contra ECF No. 101-1 at 6 (opinion in Kentucky v.

11

Biden, No. 21-cv-55 (E.D. Ky. Nov. 30, 2021)).

12

4) It rejects the notion that federal vaccination requirements create a Tenth

13

Amendment or Spending Clause issue, as Arizona suggests. See Ex. A at 32–33 n.

14

1; cf. Pls.’ Mot. at 11, 12–13.

15

5) It holds that the “urgency presented by the ongoing pandemic” provided “a

16

sufficient basis to dispense with the [APA’s] notice-and-comment requirement.”

17

Ex. A at 35–37; cf. Pls.’ Mot. at 13–14.

18

Two other recent decisions provide further support for Defendants’ arguments

19

regarding the Employee Requirement. In McCray, the court concluded that a challenge to the

20

Employee Requirement is unripe when the plaintiff has a pending exception request—as

21

Defendant Doe has here—and dismissed the case sua sponte for lack of subject-matter

22

jurisdiction. See Ex. B at 17–20; cf. Defs.’ Opp’n to Pls.’ Mot. for Prelim. Inj. 10–12, ECF No.

23

52 (“Opp’n”). The court also acknowledged the force of Defendants’ Civil Service Reform

24

Act (“CSRA”) preclusion arguments. See Ex. B at 19–20 n.3; cf. Opp’n at 12–14. In Navy Seal

25

1, the court rejected a claim that was essentially identical to Count Three of Plaintiffs’ Second

26

Amended Complaint, holding that 21 U.S.C. § 360bbb-3 “creates no ‘opportunity to sue the

27

government.’” See Ex. C at 5 (quoting Doe v. Franklin Square Union Free Sch. Dst., 2021 WL

28

4957893, at *20 (E.D.N.Y. 2021)); cf. Opp’n at 29–30.
8
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Respectfully submitted this 10th day of December, 2021.
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[PUBLISH]

In the

United States Court of Appeals
For the Eleventh Circuit
____________________
No. 21-14098-JJ
___________________
STATE OF FLORIDA,
Plaintiff-Appellant,

versus
DEPARTMENT OF HEALTH AND HUMAN SERVICES,
SECRETARY OF THE DEPARTMENT OF HEALTH AND
HUMAN SERVICES,
UNITED STATES OF AMERICA,
U.S. CENTERS FOR MEDICARE AND MEDICAID SERVICES,
ADMINISTRATOR OF THE CENTERS FOR MEDICARE AND
MEDICAID,
Defendants-Appellees.
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2

Opinion of the Court

21-14098

____________________
Appeal from the United States District Court
for the Northern District of Florida
D.C. Docket No. 3:21-cv-02722-MCR-HTC
____________________
Before ROSENBAUM, JILL PRYOR, and LAGOA, Circuit Judges.
ROSENBAUM and JILL PRYOR, Circuit Judges:
On November 5, 2021, the Secretary of Health and Human
Services issued an interim rule that requires facilities that provide
health care to Medicare and Medicaid beneficiaries to ensure that
their staff, unless exempt for medical or religious reasons, are fully
vaccinated against COVID-19. See Omnibus COVID-19 Health
Care Staff Vaccination, 86 Fed. Reg. 61,555 (Nov. 5, 2021) (the “interim rule”). Under the interim rule, covered staff must receive
their first dose of a two-dose vaccine or a single-dose vaccine by
December 6, 2021, or request an exemption by that date. Non-exempt covered staff must receive their second dose of a two-dose
vaccine by January 4, 2021.
Florida brought this lawsuit challenging the interim rule. In
the district court, Florida requested a preliminary injunction to bar
the interim rule’s enforcement, which the district court denied.
Florida has appealed the district court’s order denying its motion
for a preliminary injunction. This case was presented to us on Florida’s Time-Sensitive Motion for Injunction Pending Appeal. After
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Opinion of the Court

3

careful review, we denied the motion yesterday. Because of the
time constraints involved, though we denied the motion yesterday,
the attached opinion explains the reasons for our ruling as of the
time that we denied the motion yesterday.
FACTUAL BACKGROUND

A.

In Response to the Ongoing COVID-19 Public Health
Crisis, the Secretary Issued the Interim Rule Mandating
Vaccines for Healthcare Workers at Medicare and Medicaid Facilities.

The United States is currently facing a public health emergency as the result of a novel corona virus, which causes the disease
COVID-19. See 86 Fed. Reg. at 65,519. In the United States, more
than 44 million individuals have been infected with COVID-19 and
over 720,000 have died. See id. COVID-19 is the “deadliest disease
in American history.” Id.
The Secretary recently took steps in administering the Medicare and Medicaid programs to protect Americans from the risks
associated with COVID-19. Tens of millions of Americans receive
health care through these federally funded programs. See Azar v.
Allina Health Servs., 139 S. Ct. 1804, 1808 (2019). Medicare, which
is funded entirely by the federal government, covers individuals
who are over age 65 or who have specified disabilities. See id. Medicaid, which is funded by the federal government and the States,
covers eligible low-income individuals, including those who are
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Opinion of the Court

21-14098

elderly, pregnant, or disabled. See Garrido v. Dudek, 731 F.3d 1152,
1153–54 (11th Cir. 2013).
Medicare and Medicaid beneficiaries receive health care services from a variety of entities including hospitals, skilled nursing
facilities, home-health agencies, and hospices (collectively, “facilities”). To participate in the programs, a facility must enter into a
provider agreement for the applicable program and demonstrate
that it meets the conditions for participation. See 42 U.S.C. §§
1395cc(a), 1396a(a)(27).
For both the Medicare and Medicaid programs, Congress
charged the Secretary with ensuring that participating facilities protect the health and safety of their patients. For example, the Medicare statute authorizes payment for “hospital services,” id.
§ 1395d(a), defining a “hospital” as an institution that meets requirements “the Secretary finds necessary in the interest of the
health and safety of individuals who are furnished services in the
institution. See id. § 1395x(e)(9); see also id. § 1395i-3(d)(4)(B) (imposing a similar requirement for skilled nursing facilities). Likewise, the Medicaid statute requires that facilities meet health and
safety standards “as the Secretary may find necessary.” Id. §
1396r(d)(4)(B), 1396d(l)(1). In addition, the Medicaid statute incorporates by cross reference analogous Medicare standards that grant
the Secretary such authority. See id. § 1396d(h), (l)(1), (o).
Regulations establish detailed conditions of participation in
the Medicare and Medicaid programs. Among other things, facilities must have effective “infection prevention and control
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5

program[s]” in place to “help prevent the development and transmission of communicable disease and infections.” 42 C.F.R. §
483.80. See also id. §§ 416.51, 482.42.
On November 5, the Secretary promulgated an interim rule
to amend the infection-control regulations for facilities that participate in Medicare or Medicaid. As described above, this interim rule
generally requires that facilities certified to participate in Medicare
or Medicaid ensure their staff are fully vaccinated against COVID19, unless an employee is exempt for medical or religious reasons.
See 86 Fed. Reg. at 61,555, 61,561, 61,572. If a provider fails to comply with the vaccine-mandate requirement, it may be subjected to
enforcement remedies, including civil monetary penalties, the denial of payment for new admissions, or termination of its Medicare
or Medicaid provider agreement. Id. at 61,574.
The Secretary issued the interim rule because he found that
requiring the vaccination of staff against COVID-19 was “necessary
for the health and safety of individuals to whom care and services
are furnished.” Id. at 61,561. Even though many health care workers have been vaccinated against COVID-19, the Secretary found
that vaccination rates remain too low at many health care facilities.
Id. at 61,559. Unvaccinated staff continue to pose a significant
threat to patients because the virus that causes COVID-19 is highly
transmissible and dangerous. Id. at 61,557. The Secretary cited data
reflecting that the virus spreads readily among health care workers
and from health care workers to patients and that such spread is
more likely when health care workers are unvaccinated. Id. In
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addition, the Secretary found that due to the same factors that qualified them for enrollment (age, disability, and/or poverty), patients
covered by Medicare or Medicaid are “more susceptible” than the
general population “to severe illness or death” if they contract
COVID-19. Id. at 61,609.
The Secretary identified other ways that unvaccinated staff
can jeopardize patients’ access to medical care and services. Id. at
61,558. Fearing exposure to the virus, some patients have refused
care by unvaccinated staff, which limits the ability of providers to
meet the health care needs of their patients. Id. Other individuals
forgo medical care altogether to avoid the possibility of being exposed to COVID-19. Id. And when staff members are exposed to
or infected with COVID-19, they are absent from work, which further disrupts patients’ access to medical care. Id. at 61,559.
In issuing the interim rule, the Secretary considered that requiring vaccinations could cause some health care workers to leave
their jobs rather than be vaccinated. But after reviewing empirical
evidence, the Secretary concluded that this concern was overstated
and outweighed by countervailing considerations. Id at 61,569.
Among other things, the Secretary cited evidence showing that after a large hospital system in Texas imposed a vaccine mandate,
99.5% of its staff received the vaccine. Id. Only a very small number
of workers—153 out of more than 26,000 (or 0.6%)—resigned rather than receive the vaccine. Id. Similarly, after a Detroit-based
health system instituted a vaccine mandate, it reported that 98% of
its 33,000 workers were fully or partially vaccinated or in the
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process of obtaining a religious or medical exemption, with less
than one percent of staff receiving an exemption. Id.
Before issuing the interim rule, the Secretary also considered
whether any alternatives to a vaccine mandate would adequately
protect the health and safety of Medicare and Medicaid patients at
the facilities. See id. at 61,613–14. One of these alternatives was to
limit a vaccination requirement to health care workers who had
not previously been infected with COVID-19. Id. at 61,614. But the
Secretary rejected this alternative because uncertainties remained
about “the strength and length” of immunity for individuals who
had previously been infected. Id. A second alternative was to require daily or weekly testing of unvaccinated individuals. But the
Secretary rejected this alternative because the evidence showed
that “vaccination was a much more effective infection control
measure” than requiring testing alone. Id. Ultimately, the Secretary
concluded that the vaccine mandate was “the minimum regulatory
action necessary” to protect health and safety. Id. at 61,613.
The Secretary determined that the vaccine mandate requirement should go into effect immediately, even though the agency
had not previously given the public notice or an opportunity to
comment. The Secretary found good cause for bypassing the notice-and-comment procedure generally required by 5 U.S.C. § 553
because (1) patients in facilities funded by Medicare and Medicaid
were more likely than the general population to suffer severe illness or death from COVID-19; (2) there had already been over half
a million cases of COVID-19 among health care staff; (3) COVID-

Case 2:21-cv-01568-MTL Document 117-1 Filed 12/10/21 Page 9 of 95
USCA11 Case: 21-14098 Date Filed: 12/06/2021 Page: 8 of 94

8

Opinion of the Court

21-14098

19 infection rates among health care staff increased when the Delta
variant emerged, and (4) COVID-19 cases were expected to spike
in the winter, which is also flu season, creating the risk of combined
infections. Id. at 61,557–59, 61,583–84. Any “further delay in imposing a vaccine mandate,” the Secretary said, would endanger the
health and safety of additional patients and be contrary to the public interest.” Id. at 61,584. Although the interim rule went into effect immediately, the Secretary afforded the public with notice and
an opportunity to comment through January 4, 2022. Id. at 61,601.

B.

Florida Filed This Lawsuit Challenging the Interim
Rule.

About two weeks after the interim rule was issued, Florida
filed this lawsuit along with a motion for a preliminary injunction,
seeking to enjoin the Secretary from implementing and enforcing
the interim rule. Florida challenged the rule under the Administrative Procedure Act, claiming that the interim rule exceeded the Secretary’s statutory authority, the Secretary failed to follow proper
notice-and-comment procedures, and the interim rule was arbitrary and capricious.
The district court denied Florida’s motion for a preliminary
injunction. It concluded that Florida failed to demonstrate the State
faced an irreparable injury if the injunction was not granted. Florida asserted that it would be injured if the vaccine mandate went
into effect because health care employees around the state would
resign their positions rather than receive a vaccine. The court
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determined these predictions were “speculative.” Doc. 6 at 9. Florida also asserted that it operated a large number of healthcare facilities and thus faced substantial economic harm if these facilities
were unable to comply with the mandate and were cut off from
federal funding as a result. The district court concluded, however,
that the claimed economic injuries were not irreparable based on
the “possibility that adequate compensatory or other corrective relief will be available at a later date, in the ordinary course of litigation.” Id. at 9–10 (internal quotation marks omitted). The court further found that Florida’s claim was speculative given the lack of
evidence that healthcare workers would not take vaccines or receive exemptions from the vaccine requirement.
After the district court ruled, Florida notified the court that
since the filing of its motion for a preliminary injunction the State
had enacted a new statute regarding vaccine mandates. Under the
new Florida statutory scheme, all employers, including the government, were barred from imposing COVID-19 vaccine requirements on their employees. Employers that violated the statute
were subject to fines, ranging from $5,000 to $50,000 per violation.
Fla. Stat. §§ 112.0441, 381.00317(4)(a).
Florida argued that it faced a further irreparable injury because under the interim rule, it would be unable enforce its new
statutory scheme barring employers from imposing vaccine mandates. The district court was unpersuaded and in a second order on
the motion for preliminary injunction concluded that Florida had
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failed to establish a substantial likelihood of success on the merits
or a substantial risk of irreparable injury.
Florida appealed the district court’s order denying its motion for a preliminary injunction. It filed this motion for an injunction pending appeal.

C.

Other States Filed Similar Lawsuits Challenging the Interim Rule.

Florida was not the only state to bring a lawsuit challenging
the interim rule requiring COVID-19 vaccinations for healthcare
workers. One group of ten states—Missouri, Alaska, Arkansas,
Iowa, Kansas, Nebraska, New Hampshire, North Dakota, South
Dakota, and Wyoming—challenged the interim rule in district
court in the Eastern District of Missouri. See Missouri v. Biden, No
4:21-cv-1329, 2021 WL 5564501 (E.D. Mo. Nov. 29, 2021). A second
group of ten states—Louisiana, Alabama, Arizona, Georgia, Idaho,
Indiana, Kentucky, Mississippi, Montana, Ohio, Oklahoma, South
Carolina, Utah, and West Virginia—brought a similar lawsuit in
the Western District of Louisiana. Louisiana v. Becerra, No. 3:21cv-03970, 2021 WL 5609846 (W.D. La. Nov. 30, 2021).
The district court in Missouri granted the motion for a preliminary injunction and enjoined the federal government from implementing or enforcing the interim rule in the ten plaintiff states.
See Missouri, 2021 WL 5564501, at *15. The district court did not
issue a nationwide preliminary injunction. Id.
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After the district court in this case entered its order denying
a preliminary injunction and the Missouri court entered its order
granting one, the district court in Louisiana entered its own order
granting the plaintiff states’ motion for a preliminary injunction.
The Louisiana court entered a nationwide injunction (save for the
states already covered by the Missouri injunction). See 2021 WL
5609846, at *17. The Louisiana nationwide injunction currently
bars the federal government from implementing or enforcing the
interim rule in Florida.
LEGAL STANDARD
An injunction pending appeal is an “extraordinary remedy.”
Touchston v. McDermott, 234 F.3d 1130, 1132 (11th Cir. 2000) (en
banc). Such an injunction “requires the exercise of our judicial discretion.” Democratic Exec. Comm. of Fla. v. Lee, 915 F.3d 1312,
1317 (11th Cir. 2019). For an injunction pending appeal, the movant must establish all the following: “(1) a substantial likelihood
that [it] will prevail on the merits of the appeal; (2) a substantial risk
of irreparable injury to the [movant] unless the injunction is
granted; (3) no substantial harm to other interested persons; and
(4) no harm to the public interest.” Touchston, 234 F.3d at 1132.
Because such an injunction is an “extraordinary and drastic remedy,” we may not enter one “unless the movant clearly established
the burden of persuasion as to each of the four prerequisites.”
Siegel v. LePore, 234 F.3d 1163, 1176 (11th Cir. 2000) (en banc).
The first two factors are “the most critical.” Nken v. Holder, 556
U.S. 418, 434 (2009). Regarding the first prong, “[i]t is not enough
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that the chance of success on the merits be better than negligible.”
Id. Similarly, as to the second prong, it is not enough simply to
“show[] some possibility of irreparable injury.” Id. at 434–35 (citation and internal quotation marks omitted).
In evaluating whether Florida can show a substantial likelihood of success on the merits, we consider whether the State is
likely to be able to show that the district court abused its discretion
in denying a preliminary injunction. We thus apply “the usual
standards of review governing our review of the merits of the preliminary injunction.” Lee, 915 F.3d at 1317. Accordingly, we examine the district court’s decision to deny a preliminary injunction for
an abuse of discretion, reviewing de novo any underlying legal conclusions and for clear error any findings of fact. Id.
THIS CASE IS NOT MOOT DESPITE THE NATIONWIDE
INJUNCTION ISSUED IN LOUISIANA, AND PRUDENTIAL
CONCERNS FAVOR OUR DECIDING THE MOTION.
Of the three federal courts considering motions to enjoin enforcement of the interim rule, the district court here was the first
to rule. It denied Florida’s motion because the State failed to
demonstrate irreparable injury. While the motion for preliminary
injunction was pending, Florida enacted a statute that barred public
and private employers from enforcing vaccine mandates. The district court entered a second order considering the statute and concluded that Florida failed to establish a substantial risk of irreparable injury or a substantial likelihood of success on the merits.
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The district court in the Missouri case reached a different
conclusion concerning the facts before it. It granted the motion for
a preliminary injunction and enjoined the federal government
from implementing or enforcing the interim rule in the ten plaintiff
states only. See Missouri, 2021 WL 5564501, at *15.
Then came Louisiana. Without even acknowledging the district court’s denial of a preliminary injunction in this case, the Louisiana district court entered a nationwide injunction that excluded
only the ten states subject to the Missouri injunction. See 2021 WL
5609846, at *17.
The Louisiana nationwide injunction, which was in place
when we denied Florida’s motion yesterday, purported to bar the
federal government from implementing or enforcing the interim
rule in Florida, effectively awarding Florida the relief it sought in
the district court and it sought in its motion for injunction pending
appeal, even though Florida was not a party to the Louisiana matter and even though the Northern District of Florida denied the
State this relief.
Nevertheless, Florida urged us to decide its motion for injunction anyway. It noted that the United States had moved to stay
the Missouri order and indicated its expectation that the United
States would seek the same relief in the Fifth Circuit. Based on
these developments, Florida wrote, “Were the nationwide injunction stayed or narrowed, Florida and its citizens would be without
protection beginning on December 6.” Mot. for Injunction Pending Appeal at 8. And it asked us “to consider Florida’s motion as
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time sensitive” and “issue a ruling before the December 6 deadline.” Id.
We therefore were required to determine whether we could
do so. We concluded that we could. And so, yesterday, December
5, we issued our order denying Florida’s motion and indicated that
our opinion would follow.. We now explain why we had jurisdiction to proceed yesterday, despite the Louisiana preliminary injunction, and why prudential concerns militated in favor of our decision to rule. We address jurisdictional issues first and then prudential ones.
Article III limits the power of the federal courts to “[c]ases”
and “[c]ontroversies.” U.S. Const. art. III, § 2; see Lujan v. Defs. of
Wildlife, 504 U.S. 555, 559–60 (1992). The jurisdictional concern
here implicates mootness. We have explained that a case becomes
moot when events after its commencement “create a situation in
which the court can no longer give the plaintiff meaningful relief.”

Nat’l Ass’n of Bds. of Pharmacy v. Bd. of Regents of the Univ. Sys.
of Ga., 633 F.3d 1297, 1308 (11th Cir. 2011).
Here, we were required to consider whether the entry of the
Louisiana injunction rendered this case moot. The Louisiana injunction purported to enjoin the interim rule throughout the nation—including, of course, in Florida. That fact, on its face, appeared, as practical matter, to moot the pending appeal: if the Louisiana injunction already enjoined the interim rule’s application in
Florida, then Florida’s requested relief here—enjoining enforcement of the interim rule—could accomplish nothing more.
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But Florida’s insistence that we decide this motion raised the
capable-of-repetition-yet-evading-review exception to mootness.
Under this exception, we may review a matter “if (1) the challenged
action is in its duration too short to be fully litigated prior to its
cessation or expiration, and (2) there is a reasonable expectation
that the same complaining party will be subjected to the same action again.” United States v. Sanchez-Gomez, ___ U.S. ___, 138 S.
Ct. 1532, 1540 (2018) (internal quotation marks omitted).
Other courts have found this exception to the mootness doctrine applicable in similar situations. In California v. U.S. Dep’t of
Health & Hum. Servs., 941 F.3d 410 (9th Cir. 2019), judgment va-

cated on other grounds by Little Sisters of the Poor Saints Peter &
Paul Home v. Pennsylvania, 591 U.S. ___, 140 S. Ct. 2367 (2020),
for example, the district court entered a preliminary injunction
which was to be effective in only designated states. See id. at 420.
After the district court issued that injunction, though, an out-ofcircuit district court issued a similar preliminary injunction, but its
reach was nationwide. See id. at 421. The Ninth Circuit considered
whether, given the out-of-circuit nationwide injunction, the appeal
of the in-circuit, more limited injunction had become moot. See id.
at 421–22. The court concluded it had not because the matter was
capable of repetition yet evading review. Id. at 423.
Noting the short period of time between when the in-circuit
and out-of-circuit district courts had entered their injunctions, the
Ninth Circuit reasoned that it was “clearly too short for the preliminary injunction to be fully litigated prior to its cessation or
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expiration.” Id. (cleaned up). This situation satisfied the first requirement of the capable-of-repetition-yet-evading-review exception. As for the second requirement of the exception, the court observed that the out-of-circuit court’s injunction was a preliminary
injunction, so it would expire. Id. And when it did, the court continued, the defendants there would once again be subjected to the
injunction in the in-circuit case. Id. Although the Ninth Circuit recognized that the district court could rule in favor of the plaintiffs
on the permanent injunction and could choose to keep the nationwide aspect of it intact, it determined that “[t]hat mere possibility
does not . . . undermine our conclusion that, given the many other
possible outcomes in the [out-of-circuit] case, there remains a ‘reasonable expectation’ that the federal defendants will be subjected
to the injunction in this case.” Id. As the court explained, “[a] ‘reasonable expectation’ does not demand certainty.” Id.
Finally, observing that “[t]he Supreme Court has yet to address the effect of a nationwide preliminary injunction on an appeal
involving a preliminary injunction of limited scope,” the court
“acknowledge[d] that [it was] in uncharted waters.” Id. But it noted
that its “approach to mootness” was “consistent with the Supreme
Court’s interest in allowing the law to develop across multiple circuits,” id.—an interest that we discuss more below, in our analysis
of the prudential aspects of reviewing the district court’s order here
denying the preliminary injunction, given the Louisiana preliminary injunction.
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We think the same reasoning required application of the exception here. Working backwards under the governing test, we
start with the recognition that a reasonable expectation exists that
Florida would be subjected to the interim rule again. That was so
because a reasonable expectation existed that during its review of
the Louisiana injunction, the Fifth Circuit would, at the very least,
do away with the nationwide aspect of that order.
Of course, we do not purport to review the propriety of the
nationwide aspect of the Louisiana injunction; that’s the Fifth Circuit’s job. But to assess the applicability of the capable-of-repetition-yet-evading-review exception, we necessarily had to gauge the
likelihood that the nationwide aspect of the Louisiana injunction
would withstand scrutiny. And when we did that, we concluded
that there was a reasonable expectation that, at the least, the Fifth
Circuit would not uphold the nationwide aspect of the injunction.
Here’s why. To begin with, a federal district court may issue
a nationwide, or “universal,” see Trump v. Hawaii, ___ U.S. ___,
138 S. Ct. 2392, 2425 n.1 (2018) (Thomas, J., concurring) injunction
“in appropriate circumstances.” Texas v. United States, 809 F.3d
134, 188 (5th Cir. 2015), as revised (Nov. 25, 2015). But notably,
those appropriate circumstances are rare. See City of Chicago v.
Barr, 961 F.3d 882, 916 (7th Cir. 2020). A nationwide injunction
may be warranted where it is necessary to provide complete relief
to the plaintiffs, to protect similarly situated nonparties, or to avoid
the “chaos and confusion” of a patchwork of injunctions. Id. at 916–
17 (citing Amanda Frost, In Defense of Nationwide Injunctions, 93
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N.Y.U. L. Rev. 1065, 1101 (2018) (internal quotation marks omitted)). Or universal relief may be justified where the plaintiffs are
dispersed throughout the United States, when immigration law is
implicated, or when certain types of unconstitutionality are found.
See Int’l Refugee Assistance Project v. Trump, 857 F.3d 554, 605
(4th Cir. 2017), as amended (June 15, 2017), vacated and remanded
on other grounds sub nom. Trump v. Int’l Refugee Assistance, ___
U.S. ___, 138 S. Ct. 353 (2017). None of these considerations supported the nationwide injunction imposed by the Western District
of Louisiana. We review them in turn.
First, the court could have provided complete relief to the
plaintiffs with an injunction limited in scope to the States that were
plaintiffs there. Yet it nonetheless awarded relief to nonparties. Jurists and scholars have called into question both the wisdom and
propriety of granting relief to nonparties. See, e.g., Dep’t of Homeland Sec. v. New York, ___ U.S. ___, 140 S. Ct. 599, 600 (2020)
(Gorsuch, J., concurring) (“The real problem here is the increasingly common practice of trial courts ordering relief that transcends the cases before them. . . . [T]hese orders share the same basic
flaw—they direct how the defendant must act toward persons who
are not parties to the case.”); see also Samuel L. Bray, Multiple
Chancellors: Reforming the National Injunction, 131 Harv. L. Rev.
417, 421 (2017).
Second, this case raises no concerns that a non-nationwide
preliminary injunction wouldn’t provide the plaintiffs with complete relief because the plaintiffs were not dispersed among the
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United States or “myriad jurisdictions” like in a nationwide class
action. See Refugee, 857 F.3d at 605. Rather, the plaintiffs were the
fourteen states themselves. So the Louisiana court would have had
no trouble fashioning a remedy that was certain to include all the
plaintiffs. And as a practical matter, the Louisiana court had no
need to worry about protecting similarly situated nonparties. Nonparties who wanted the same protection (ten states) had already
achieved it through the Missouri injunction. See Missouri, 2021
WL 5564501, at *15. Given the relaxed joinder rules for plaintiffs,
any remaining states that wanted protection from the interim rule
could have obtained it by joining or intervening in either Missouri
or Louisiana. Or, like Florida did here, they could have simply filed
their own cases. So the Louisiana court could have provided the
complete relief that its plaintiff states requested—an injunction
against enforcement of the interim rule against them—without issuing a nationwide injunction. Indeed, that is exactly what the Missouri court did.
Third, courts have frequently found that a nationwide injunction can be warranted in the immigration law context or when
certain unconstitutionality is found. Neither is implicated here.
Universal injunctions in the immigration context are based
on the need for uniformity in the enforcement of immigration law
and Congress’s desire to create a comprehensive and unified system of immigration law. Texas, 809 F.3d at 187–88; see also Refugee, 857 F.3d at 605. The rule at issue here, though—the interim
rule related to vaccination—has nothing to do with immigration.
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Courts have also held that a nationwide injunction can be
necessary when the challenged law suffers from constitutional infirmities implicating individual liberties. Refugee, 857 F.3d at 605
(holding that allowing executive action that violated the Establishment Clause should be enjoined universally because “[i]ts continued enforcement . . . would only serve to reinforce the message
that Plaintiffs are outsiders, not full members of the political community”) (internal quotation marks omitted). Here, the plaintiff
states in Louisiana did raise, and the court found a likelihood of
success on the merits of, various constitutional challenges. But
those challenges related to the Spending Clause, Tenth Amendment, Non-Delegation Doctrine, and Anti-Commandeering Doctrine. Louisiana, 2021 WL 5609846, at *14–16. They did not implicate threats to constitutionally protected individual liberties such
that nationwide relief would be warranted.
Fourth, any desire on the part of the Louisiana district court
to avoid a patchwork of injunctions was outweighed by the need
for “development in different factual contexts and in multiple decisions by the various courts of appeals.” California v. Azar, 911 F.3d
558, 583 (9th Cir. 2018) (internal quotation marks omitted). When,
as here, a regulatory challenge involves important and difficult
questions of law, it is especially vital that various courts be allowed
to weigh in so that the issues can percolate among the courts. See
Bray, Multiple Chancellors, supra, at 461. As the Supreme Court
has recognized, nationwide injunctions “may have a detrimental
effect by foreclosing adjudication by a number of different courts
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and judges.” Califano v. Yamasaki, 442 U.S. 682, 702 (1979). The
hasty imposition of a nationwide injunction undermines the judicial system’s goals of allowing the “airing of competing views” and
permitting multiple judges and circuits to weigh in on significant
issues. Dep’t of Homeland Sec., 140 S. Ct. at 600 (Gorsuch, J., concurring).
The Louisiana court did not grapple with these factors when
it entered the nationwide injunction. Instead, the entirety of the
Louisiana court’s reasoning for imposing a nationwide—as opposed to a more limited—injunction follows:
In addressing the geographic scope of the preliminary
injunction, due to the nationwide scope of the CMS
Mandate, a nationwide injunction is necessary due to
the need for uniformity. Texas, 809 F.3d at 187-88.
Although this Court considered limiting the injunction to the fourteen Plaintiff States, there are unvaccinated healthcare workers in other states who also
need protection. Therefore, the scope of this injunction will be nationwide, except for the states of
Alaska, Arkansas, Iowa, Kansas, Missouri, New
Hampshire, Nebraska, Wyoming, North Dakota,
South Dakota, since these ten states are already under
a preliminary injunction order dated November 29,
2021, out of the Eastern District of Missouri.

Louisiana, 2021 WL 5609846, at *17.
As we have noted, we concluded that there was a reasonable
expectation that this reasoning would not withstand scrutiny. For
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starters, it is conclusory. The Louisiana order never explains why
there is a “need for uniformity” here, other than to cite Texas, 809
F.3d at 187–188, without explanation.
But that case has no applicability here. In Texas, the Fifth
Circuit upheld a preliminary injunction that forbade implementation of the Deferred Action for Parents of Americans and Lawful
Permanent Residents program. See id. In so doing, the court explained that “the Constitution requires ‘an uniform Rule of Naturalization’;[] Congress has instructed that ‘the immigration laws of
the United States should be enforced vigorously and uniformly’:[]
and the Supreme Court has described immigration policy as ‘a
comprehensive and unified system.’[]” Id. at 187–88 (footnotes
omitted). And of course, it is obvious why the United States—a single sovereign—must speak with one voice when it comes to matters of immigration.
But those considerations are not present with the subject
matter of the Louisiana injunction. The Louisiana order offers no
reason why, as a constitutional, statutory, or practical matter, the
interim rule cannot be in effect in some states but not others. Nor
could we think of any good reason.
Quite simply, this does not appear to be one of those “rare”
situations where a nationwide injunction is warranted or even justifiable. For those reasons, it seemed to us an eminently “reasonable expectation” that, at the very least, the nationwide aspect of the
Louisiana injunction would be eliminated, and Florida would be
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subject to the interim rule when upon its taking effect on December 6.
Having explained why there was a reasonable expectation
that this situation would recur, we turn to the first requirement
under the capable-of-repetition-yet-evading-review exception: the
very short timeframe. When we denied Florida’s emergency motion, it was December 5, the day by which we had been asked to
rule because the interim rule was supposed to become effective today, December 6. The government had asked the Fifth Circuit to
decide the appeal in Louisiana by yesterday, December 5. For the
reasons we have explained, at the time we denied Florida’s motion
yesterday, we had a reasonable expectation that the Fifth Circuit
would eliminate the nationwide aspect of the injunction. And if it
did, very little time would remain between then and when Florida
would again be subjected to the interim rule. Because the interim
rule requires immediate vaccination for covered employees for
whom a valid exception does not apply, if we did not decide the
case yesterday, the case would have again become moot—but this
time because the subject employees will have been vaccinated.
A recent Supreme Court opinion involving a similar situation perhaps suggests that a court outside the jurisdiction that entered a purported nationwide injunction does not lack jurisdiction
to address the same challenge as it arises in that court’s jurisdiction.
In Department of Homeland Security v. Regents of the University
of California, ___ U.S. ___, 140 S. Ct. 1891 (2020), the Supreme
Court reviewed three cases out of three courts in different circuits
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that raised the same issue, including two cases where the district
courts had each entered nationwide preliminary injunctions
against the government. See id. at 1904. The government appealed
all three rulings. See id. at 1905. While those appeals to the three
circuit courts were pending, the government simultaneously
sought certiorari before judgment. Id. After one circuit court affirmed the nationwide injunction, but before rulings issued from
the other two circuits, the Supreme Court granted certiorari and
consolidated the cases. Id. Given the overlapping nationwide injunctions, amici had urged the Court to address the propriety of
nationwide injunctions. See, e.g., Brief Amicus Curiae of Citizens
United, et al., Dep’t of Homeland Sec. v. Regents of the Univ. of
Cal., Nos. 18-587 & 18-589. But the Supreme Court chose not to do
so. And in its opinion, though it acknowledged the overlapping nationwide injunctions, see 140 S. Ct. at 1904, it did not comment
further on them.
We are, of course, aware that the Supreme Court’s “decision
to grant cert on one question doesn’t implicitly answer any others
presented.” Babb v. Sec’y, Dep’t of Veterans Affs., 992 F.3d 1193,
1201 (11th Cir. 2021). But considering that courts lack Article III
jurisdiction when a case is moot, we think it likely that, had the
Supreme Court thought one or more of the courts that rendered
the decisions it was reviewing lacked subject matter jurisdiction, it
would have commented on that. This, then, further supports the
proposition that the issue facing this Court fell into the capable-of-
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repeating-yet-evading-review exception to mootness, and that this
Court did not lack jurisdiction.
Not only did we have jurisdiction here, but also prudential
concerns militated in favor of ruling on the pending motion, despite the Louisiana nationwide injunction. Those concerns implicate comity and what has been described as “percolation.”
First, comity: “The federal courts long have recognized that
the principle of comity requires federal district courts—courts of
coordinate jurisdiction and equal rank—to exercise care to avoid
interference with each other’s affairs.” W. Gulf Mar. Ass’n v. ILA
Deep Sea Local 24, 751 F.2d 721, 728 (5th Cir. 1985). Comity dictates that courts should “avoid rulings which may trench upon the
authority of sister courts.” Id. Principles of comity generally guide
federal courts to “exercise . . . restraint” when an injunction in one
federal proceeding would interfere with another federal proceeding. Brittingham v. U.S. Comm’r, 451 F.2d 315, 318 (5th Cir. 1971).
In particular, as some of our sister circuits have recognized, the issuance of a nationwide injunction may create comity problems
when similar, parallel lawsuits involving different plaintiffs are
pending in other district courts. See L.A. Haven Hospice, Inc. v.
Sebelius, 638 F.3d 644, 664 –65 (9th Cir. 2011) (vacating nationwide
injunction in case involving review in several courts of appeals of
challenges to regulation); United States v. AMC Ent., Inc., 549 F.3d
760, 773 (9th Cir. 2008) (vacating portion of nationwide injunction
based on “comity” concerns when Fifth Circuit had “judicially repudiated” the challenge in a separate, parallel case); Va. Soc’y for
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Human Life, Inc. v. FEC, 263 F.3d 379, 393 (4th Cir. 2001) (same),
overruled on other grounds by Real Truth About Abortion, Inc. v.
FEC, 681 F.3d 544, 550 n.2 (4th Cir. 2012). Here, the Louisiana district court never acknowledged that the district court in this case
had already denied Florida’s motion for a preliminary injunction.
It likewise did not consider the comity problems that arose from
effectively awarding relief to Florida that the district court in this
case had already denied.
As to percolation, as we have discussed, when a case raises a
novel and important issue, allowing multiple federal appellate
courts the opportunity to express their views on the issue adds
value. Indeed, the Supreme Court has recognized that the ultimate
resolution of such issues benefits from litigation in multiple cases
because various circuit courts may effectively debate one another
over the proper outcome. See Califano, 442 U.S. at 702 (warning
that nationwide injunctions “may have a detrimental effect by foreclosing adjudication by a number of different courts and judges”);
United States v. Mendoza, 464 U.S. 154, 160 (1984) (criticizing approach that would interfere with “the development of important
questions of law” by barring multiple courts of appeals from exploring a difficult question); see also Dep’t of Homeland Sec., 140
S. Ct. at 600 (Gorsuch, J., concurring) (criticizing the practice of issuing nationwide injunctions because it interferes with the traditional system of case-by-case review that allows “multiple judges
and multiple circuits to weigh in only after careful deliberation,”
which “permits the airing of competing views that aids this Court’s
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own decisionmaking process”); Hawaii, 138 S. Ct. at 2425
(Thomas, J., concurring) (stating that nationwide injunctions “are
beginning to take a toll on the federal court system . . . [by] preventing legal questions from percolating through the federal
courts”). Here, by evaluating the interim-rule issue anew, we add
to that percolation.
In short, the Louisiana nationwide preliminary injunction
did not deprive us of jurisdiction over this motion for injunction.
Nor did any prudential concerns dictate that we should abstain. In
fact, the opposite is true. So we will turn to the merits of the motion.
FLORIDA FAILED TO CARRY ITS BURDEN TO ESTABLISH IT
IS ENTITED TO THE EXTRAORDINARY REMEDY OF AN
INJUNCTION PENDING APPEAL.
Florida has failed to meet its extremely high burden and
clearly establish its entitlement to a preliminary injunction pending
appeal. Having carefully considered the relevant factors, we conclude that Florida failed to demonstrate (1) a substantial likelihood
that it will prevail on the merits of its appeal from the denial of a
preliminary injunction; (2) it will suffer irreparable injury absent an
injunction; or (3) the balance of the equities favor an injunction.
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D.

Florida Failed to Carry Its Burden to Establish a Substantial Likelihood That It Will Succeed on the Merits
of Its Appeal.

We begin with the first of the two most critical factors:
whether Florida established a substantial likelihood that it will succeed on the merits of its appeal challenging the district court’s denial of a preliminary injunction. Florida carries a heavy burden.
The grant of a preliminary injunction is “the exception rather than
the rule.” United States v. Lambert, 695 F.2d 536, 539 (11th Cir.
1983). “It is not enough that the chance of success on the merits be
better than negligible.” Nken, 556 U.S. at 434. Here, we cannot say
that it is substantially likely that Florida can demonstrate the district court abused its discretion when it denied the motion for a
preliminary injunction.
In this lawsuit, Florida challenged the validity of the interim
rule under the Administrative Procedure Act (“APA”). Under the
APA, a court must “hold unlawful and set aside agency action” that
is “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;” that is in excess of statutory authority; or
that is “without observance of procedure required by law.”
5 U.S.C. § 706(2) (A), (C)–(D). The procedures required by law under the APA generally include that an agency must afford interested persons notice of proposed rulemaking and an opportunity
to comment before a substantive rule is promulgated. See Chrysler
Corp. v. Brown, 441 U.S. 281, 313 (1979) (citing 5 U.S.C. § 553).
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Florida argues that it is likely to succeed on the merits on
appeal of the district court’s orders denying a preliminary injunction because the Secretary failed to show that he had the statutory
authority to impose a vaccine mandate on healthcare workers,
acted contrary to law by promulgating the interim rule without following notice-and-comment procedures, and acted arbitrarily and
capriciously by imposing the vaccine mandate. We are not persuaded that Florida has shown that it is substantially likely that it
will succeed on any of these arguments.
1. Florida Failed to Demonstrate It Is Likely to Succeed in
Showing That the Secretary Lacked the Statutory Authority to Issue the Interim Rule.
After reviewing the relevant statutory scheme, we conclude
that Florida failed to carry its burden to show a substantial likelihood that it will prevail on the merits of its claim that the Secretary
lacked the statutory authority to enact the interim rule. The Secretary has express statutory authority to require facilities voluntarily
participating in the Medicare or Medicaid programs to meet health
and safety standards to protect patients. Based on this statutory authority, the Secretary was authorized to promulgate the interim
rule.
In both the Medicare and Medicaid statutes, Congress authorized the Secretary to set standards to protect the health and
safety of patients. For example, the Medicare statute authorizes
payments to be made for “hospital services.” 42 U.S.C. § 1395d(a).
Congress baked into the statutory definition of “hospital” that the
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institution must meet any “requirements that the Secretary finds
necessary in the interest of the health and safety of individuals who
are furnished services in the institutions.” Id. § 1395x(e)(9). The
Secretary was acting pursuant to this statutory authority in promulgating the interim rule: by requiring healthcare workers to become vaccinated against a transmissible and highly deadly disease,
he was imposing a “requirement[]” that was “necessary in the interest of the health and safety” of the patients who obtained services at federally funded Medicare and Medicaid facilities. Id.; see,
e.g., id. §§ 1395x(e)(9), (f)(2), (aa)(2)(k), (dd)(2)(G); 1396d(h), (l)(1),
(o); 1396r(d)(4)(B).
Florida argues that the Secretary’s decision to impose a vaccine mandate for all covered health care workers is foreclosed by a
separate federal statute that prohibits a federal officer from exercising supervision or control over the practice of medicine, the manner in which medical services are provided, or the operation of an
institution. See 42 U.S.C. § 1395. We agree with the district court
that “[t]his argument misconstrues the nature of the vaccination
mandate.” Doc. 18 at 15. With the interim rule, the Secretary is not
regulating the practice of medicine, the manner in which medical
services are provided, or the operation an institution. As the district
court explained, the Secretary is simply “regulating a federal program by requiring facilities that receive federal funding to develop
and implement policies and procedures to ensure the vaccination
of covered healthcare workers and staff for the health and safety of
patients within those facilities.” Id. The interim rule is akin to
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longstanding, unchallenged regulations that require facilities to
prevent the spread of infection. See, e.g., 42 C.F.R. §§ 416.51(b),
482.42(a).
The dissent argues that the interim rule violates the major
questions doctrine. Its premise is flawed. As a matter of fact, the
interim rule does not “bring about an enormous and transformative expansion in . . . regulatory authority without clear congressional authorization.” Dissent at 22 (quoting Util. Air Regal Grp.
v. EPA, 573 U.S. 302, 324 (2014)). First, as the dissent acknowledges, the Medicare and Medicaid statutes give the Secretary the
authority to issue regulations for the “administration” of Medicare
and Medicaid and the “health and safety” of recipients. Id. at 21.
The Secretary has explained how the vaccine mandate furthers
both aspects of his authority. As to administration of Medicare and
Medicaid, it is the very opposite of efficient and effective administration for a facility that is supposed to make people well to make
them sick with COVID-19. If that happens, more patients will have
to be treated by Medicare and Medicaid. It is also highly inefficient
for facility employees to be out sick with COVID-19. As to health
and safety, COVID-19 is a deadly disease that has killed more than
three quarters of a million Americans in less than two years. It is
also highly transmissible. The regulation reasonably, perhaps necessarily, covers all employees who work at these facilities as a
health and safety measure because if any one of them has COVID19 and is present at the facility, she can spread it to the patients,
whether directly or indirectly through other employees.
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Second, the dissent argues that “CMS has never before enforced a vaccination mandate” and “nothing” in the statutes “indicates” that the agency has such authority. Id. at 23. But by its very
nature, a broad grant of authority such as Congress has given the
Secretary here—which plainly encompasses the Secretary’s actions—does not require an indication that specific activities are permitted. And it’s no surprise that CMS has never enforced a vaccine
mandate because vaccinations for healthcare employees have
never been an issue of economic and political significance before
now. Indeed, healthcare workers have long been required to obtain inoculations for infectious diseases, such as measles, rubella,
mumps, and others, see 86 Fed. Reg. at 61567–68, because required
vaccination is a common-sense measure designed to prevent
healthcare workers, whose job it is to improve patients’ health,
from making them sicker. Indeed, mandatory vaccinations for the
public at large have long been held valid. See Jacobson v. Massachusetts, 197 U.S. 11, 35 (1905). So, when it comes to vaccination
mandates, there was no reason for Congress to be more specific
than authorizing the Secretary to make regulations for the “health
and safety” of Medicare and Medicaid recipients. To suggest otherwise would mean that Congress had to have anticipated both the
unprecedented COVID-19 pandemic and the unprecedented politicization of the disease to regulate vaccination against it. 1
The dissent also questions the constitutionality of the federal government’s
imposing a vaccine mandate on healthcare workers, saying that the requirement “significantly alter[s] the balance between federal and state power.”
1
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To support their argument that that federal statutes do not
authorize the Secretary to impose a vaccine-mandate requirement
for health care workers, Florida and the dissent also cite to the Supreme Court’s recent order in Alabama Association of Realtors v.
Department of Health and Human Resources, ___ U.S. ___, 141 S.
Ct. 2485 (2021). We are not persuaded that the Supreme Court’s
order in Alabama Association of Realtors establishes that the Secretary lacked the statutory authority to issue the interim rule.
In Alabama Association of Realtors, the Court stayed a
lower court order that permitted the Centers for Disease Control
(“CDC”) to extend a nationwide moratorium on evictions due to
the COVID-19 pandemic. Id. at 2486. The CDC claimed the authority to impose the eviction moratorium under the Public Health
Services Act, 42 U.S.C. § 264(a). This statute authorized the CDC
to make and enforce regulations necessary “to prevent the introduction, transmission, or spread of communicable diseases from
foreign countries into the States or possessions, or from one State
or possession into any other State or possession.” Id. at 2487
Dissent at 35. We disagree. The federal government’s authority to impose the
interim rule’s vaccine requirement derives from the Spending Clause. See U.S
Const. art. I, § 8, cl. 1. When a facility, even one operated by a State, voluntarily chooses to participate in the Medicare and Medicaid programs and receives
federal funding for services provided to beneficiaries, the facility must comply
with the federal law. And, as we explained above, Congress unambiguously
conditioned the payment of funds under the Medicare and Medicaid programs
to facilities that comply with “health and safety standards” set by the Secretary.
See Section I-A, supra.
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(quoting 42 U.S.C. § 264(a)). It specified that the types of measures
that could be necessary included inspection, fumigation, disinfection, sanitation, pest extermination, and destruction of contaminated animals and articles. The Court rejected the CDC’s argument, concluding that the plain language of that statute, which permitted the CDC to take measures that “directly relate to preventing the interstate spread of disease by identifying, isolating, and destroying the disease itself” did not authorize the CDC to impose
the eviction moratorium. Id. at 2488. It explained that the “downstream connection between eviction and the interstate spread of
disease is markedly different from the direct targeting of disease
that characterizes the measures identified in the statute.” Id.
We are not persuaded that the Court’s order in Alabama Association of Realtors sheds any light here. As an initial matter, in
that case the Court was considering whether a different statutory
scheme authorized the CDC to impose a nationwide eviction moratorium. Nothing in that case bore on whether the Secretary was
authorized to require health care workers at covered facilities to be
vaccinated to protect patient health and safety. Even more importantly, here, both the interim rule and the authorizing statutes
are similar. They both directly relate to efforts to prevent the
spread of disease at facilities treating Medicare or Medicaid patients
to protect the health and safety of those patients.
2. Florida Failed to Demonstrate That It Is Likely to Succeed in Showing That the Secretary Was Not Permitted
to Bypass the Notice-and-Comment Requirement.
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The APA also requires a reviewing court to “hold unlawful
and set aside agency action . . . found to be . . . without observance
of procedure required by law.” 5 U.S.C. § 706(2)(D). Florida argues
that the interim rule should be set aside because the Secretary failed
to comply with the notice-and-comment requirement. But the notice-and-comment requirement does not apply “when the agency
for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rules issued) that notice and public
procedure thereon are impracticable, unnecessary, or contrary to
the public interest.” 5 U.S.C. § 553(b). We conclude that Florida has
not established a substantial likelihood that it will succeed on appeal in demonstrating that the district court abused its discretion
when it rejected Florida’s argument that the Secretary failed to follow proper procedures.
In the interim rule, the Secretary provided a detailed explanation for why there was good cause for dispensing with the notice-and-comment requirement. The Secretary discussed the urgency presented by the ongoing pandemic, the outbreaks associated with the Delta variant, and the oncoming influenza season. 86
Fed. Reg. at 61,556–59, 61,583–84. Given these circumstances, the
Secretary determined, a further delay “would endanger the health
and safety of additional patients and be contrary to the public interest.” Id. at 61,584; see id. at 61,612 (estimating that “total lives saved
under this rule may well reach several hundred a month”). We
agree with the district court that the Secretary set forth a sufficient
basis to dispense with the notice-and-comment requirement. See
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Sorenson Commc’ns Inc. v. F.C.C., 755 F.3d 702, 706 (D.C. Cir.
2014) (“In the past we have approved an agency’s decision to bypass notice and comment where delay would imminently threaten
life or physical property”).
Florida says that the district court erred because “after almost two years, COVID-19 is a persistent feature of life and cannot
itself constitute good cause” and that to conclude otherwise would
“effectively repeal notice-and-comment requirements for the duration of the pandemic.” Mot. for Injunction Pending Appeal at 11. 2
But recognizing that good cause existed in this case does not mean
that the COVID-19 pandemic always will justify an agency’s bypassing the notice-and-comment process. In this case, the Secretary
identified specific reasons why in the environment of healthcare

The dissent, like Florida, argues that the district court erred in concluding
that good cause existed because the Secretary waited until vaccines had been
available to healthcare workers for over a year before adopting the interim
rule. We are not convinced that this is a case where the Secretary waited so
long to issue the interim rule that he cannot rely on the good-cause exception.
This argument ignores that when the vaccines were originally made available,
the Food and Drug Administration (“FDA”) approved them under only an
emergency use authorization. The FDA gave final approval to the first vaccine
late August. It was within the Secretary’s discretion to wait for approval, indicating that the vaccines were safe and effective before requiring health care
employees to receive them. Rather than show a lack of good cause, this fact
demonstrates appropriate caution and thought on the part of the Secretary.
See 86 Fed. Reg. at 61,584 (noting that “[h]ealthcare workers whose hesitancy
was related to [the emergency use authorization] status now have a fully licensed COVID-19 vaccination option”).
2
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facilities that provide care to patients covered by Medicare or Medicaid the ongoing pandemic constituted good cause for dispensing
with the usual notice-and-comment requirements. 3
3. Florida Failed to Demonstrate That Is Likely to Succeed
in Showing that the Interim Rule is Arbitrary and Capricious.
Florida argues that the interim rule is arbitrary and capricious. The arbitrary and capricious standard is “exceedingly deferential.” Miccosukee Tribe of Indians of Fla. v. United States,
566 F.3d 1257, 1264 (11th Cir. 2009). A court is not permitted to
substitute its judgment for the agency’s “as long as [the agency’s]
conclusions are rational.” Id. A decision is arbitrary and capricious
only if the factors the agency relied on are not what Congress
would intend, if the agency “entirely failed to consider an important aspect of the problem,” if the agency offered an explanation
counter to the evidence before the agency, or if the agency action
Florida also argues that the district court erred because a separate federal
statute required the Secretary to consult with States before issuing the interim
rule. In addition to the APA’s notice-and-comment requirement, federal law
imposes another requirement before the Secretary may issue a new rule: “the
Secretary must consult with appropriate State agencies” when carrying out
functions “relating to determination of conditions of participation by providers of services.” 42 U.S.C. § 1395z. Florida has not shown that the district court
erred when it concluded that the Secretary satisfied the consultation requirement because States will have the opportunity to consult during the ongoing
notice-and-comment period, reasoning that the statute imposed “no temporal
requirement for the necessary consultation to occur before an interim rule is
issued.” Doc. 18 at 10.
3
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“is so implausible that it could not be ascribed to a difference in
view or the product of agency expertise.” Id. (internal quotation
marks omitted).
Because, as shown above, ample evidence supports the Secretary’s determination that facility staff vaccination will provide
important protection for patients, we cannot say that the district
court erred in concluding that the interim rule was not arbitrary or
capricious.
Florida raises a variety of arguments about why the agency
should have reached the opposite conclusion and determined that
the Secretary’s decision to impose a vaccine-mandate requirement
for health care workers was irrational. Florida argues that it was
arbitrary and capricious for the United States to impose a vaccine
mandate instead of requiring that unvaccinated employees routinely be tested or exempting from vaccination individuals who
have natural immunity from a previous COVID-19 infection. Florida essentially seeks to substitute its views on epidemiology for the
Secretary’s judgment about the best way to protect the public from
infection. But “[w]e are not authorized to substitute our judgment
for the agency’s as long as its conclusions are rational.” Miccosukee
Tribe, 566 F.3d at 1264. Even if we were to agree with Florida that
these other options were preferable to the vaccine mandate the
Secretary imposed, this would not come close to showing that the
district court erred in concluding that the Secretary’s decision was
not arbitrary or capricious.
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Florida also argues that the Secretary failed to adequately
consider the risk that the interim rule will cause unvaccinated
workers to flee the industry rather than submit to vaccination. We
disagree that the Secretary failed to consider this risk. Rather, the
Secretary addressed it when he discussed evidence showing that
when large hospital systems and other health care employers imposed vaccine mandates, workers responded to the mandates by
getting vaccinated, not leaving their jobs. See 86 Fed. Reg. at
61,569.
After considering all of Florida’s arguments, we see no substantial likelihood that it will succeed in establishing that the district
court abused its discretion when it denied the States’ motion for a
preliminary injunction.

E.

Florida Failed to Establish That It Will Face Irreparable
Injury Absent an Injunction.

Florida also failed to establish the second “most critical” factor, Nken, 556 U.S. at 434, that it will face an irreparable injury if
we do not enter an injunction pending appeal. Importantly, the
possibility of an irreparable injury is not enough. See Winter v.
NRDC, 555 U.S. 7, 22 (2008) (explaining that issuing a preliminary
injunction “based only on a possibility of irreparable harm” would
be “inconsistent” with treating a preliminary injunction as a an “extraordinary remedy”).
Florida argues that it faces irreparable injury from the interim rule because by preempting contradictory state law, the rule
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intrudes on Florida’s sovereign authority to enforce its own law
barring public and private employers from imposing vaccine mandates. But it is black-letter law that the federal government does
not “invade[]” areas of state sovereignty “simply because it exercises its authority” in a way that preempts conflicting state laws.
Hodel v. Va. Surface Mining & Reclamation Ass’n, 452 U.S. 264,
291 (1981) (rejecting argument that Congress invaded state sovereignty simply because it exercised its authority in a manner that
“displaces the States’ exercise of their police powers”). 4 Here, because the Secretary had the authority to issue the interim rule and
federal law preempts conflicting state law, we cannot say that Florida faces an irreparable injury. Indeed, to conclude otherwise
would mean that a state would suffer irreparable injury from all
law federal laws with preemptive effect. Florida cites no cases establishing such a broad standard. 5
Florida also argues that it established irreparable injury because the
interim rule’s mandate threatens “to deprive Florida of vital medical staff, exacerbating an already critical healthcare-staffing shortage.” Mot. for Injunction Pending Appeal at 18. Florida predicts

If the Secretary lacked the authority to issue the interim rule, then Florida
might be able to establish irreparable injury.
4

The district court also correctly pointed out that Florida enacted its statute
after the Secretary issued the interim rule. The district court found that this
timing “suggest[ed] an attempt to alter the status quo by creating a self-inflicted irreparable sovereign injury after the fact.” Doc. 18 at 7 (internal quotation marks omitted).
5
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that the mandate will cause workers in Florida to quit their jobs
rather than be vaccinated. But the district court found Florida’s affidavits predicting such new staffing shortages as a result of the vaccine mandate as “speculative” and “conclusory.” Doc. 6 at 8. Notably, Florida does not explain why the district court’s findings were
erroneous.
Despite Florida’s failure to address the district court’s findings, the dissent, relying on these declarations, concludes that Florida faces irreparable harm because State agencies would lose so
many employees at state-operated facilities that the agencies would
experience severe staffing shortages and a disruption in, and reductions to, the quality of care that patients received at facilities. [See
Dissent at 45.] But we are not persuaded that Florida came close to
carrying its burden of establishing that such resignations would occur. Some of Florida’s declarations state that “up to” certain numbers of employees “may” resign if required to be vaccinated. Doc.
2-3 at 5 (affidavit from Department of Health employees); see Doc.
2-6 at 5 (similar affidavit saying “it is possible” that employees for
the Agency for Persons with Disabilities would resign). Other declarations say nothing more than that “some employees” may resign
rather than be vaccinated. See also Doc. 2-2 at 4 (predicting that
“some employees” of the Department of Children and Families
would resign); Doc. 2-4 at 5 (same for employees of Florida Department of Correction); 2-5 at 4 (same for employees of the Department of Veterans’ Affairs). This testimony is, as the district court
found, entirely speculative; none of it indicates with any degree of
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certainty whatsoever that these employees will resign. In crediting
this evidence, the dissent never grapples with the evidence showing that when health care workers were faced with a vaccine mandate going into effect, “very few workers” actually quit their jobs
rather than be vaccinated, as found by the Secretary. See 86 Fed.
Reg. at 61,569. Florida has thus failed to carry its burden of showing
an irreparable injury is likely. 6
Finally, Florida claims that it will suffer an irreparable harm
“as parens patriae for the many Floridians who work in healthcare
and do not wish to receive a vaccine.” Mot. for Injunction Pending
Appeal at 19. But we agree with the district court that Florida does
not face an irreparable injury if employees who choose to work in
a federally funded healthcare facility are forced to abide by the rules
that govern the administration of that federal program. See Commonwealth of Mass. v. Mellon, 262 U.S. 447, 485–86 (1923) (“It cannot be conceded that a state, as parens patriae, may institute judicial proceedings to protect citizens of the United States from the
operation of the statutes thereof.”)

6 Likewise, we are not persuaded that Florida has carried its burden of showing

that, absent an injunction, it will suffer an economic injury that could not be
redressed if the interim rule turns out to be invalid. See Ne. Fla. Chapter of
Ass’n of Gen. Contractors v. City of Jacksonville, 896 F.2d 1283, 1285 (11th
Cir. 1990) (recognizing the “possibility that adequate compensatory or other
corrective relief will be available at a later date” weighs “heavily against a
claim of irreparable harm”).
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Florida Failed to Establish that the Remaining Factors
Support an Injunction.

The last two requirements for a preliminary injunction involve a balancing of the equities between the parties and the public.
Where the government is the party opposing the preliminary injunction, its interest and harm—the third and fourth elements—
merge with the public interest. Swain v. Junior, 958 F.3d 1081, 1091
(11th Cir. 2020).
Imposing an injunction to bar enforcement of the interim
rule would harm the public interest in slowing the spread of
COVID-19 and protecting the safety of Medicare and Medicaid patients and staff. And this interest is particularly compelling within
the setting of the healthcare facilities at issue, where the population
of patients covered by Medicare and Medicaid is more likely than
the general population to experience severe complications if they
contract COVID-19. Indeed, the last thing patients seeking medical
help (and their families and friends who love them) should have to
endure is the infliction of a potentially deadly virus on them by
those who are supposed to be taking care of them, when it could
have been prevented by their caretakers’ obtaining of an FDAapproved vaccination.7

7 Although the

dissent does not dispute that the “public has an interest in stopping the spread of COVID-19,” our dissenting colleague concludes that the
equities weigh in favor of a stay because of “uncertainties” related to the ongoing pandemic. Dissent at 48 (internal quotation marks omitted). The dissent
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CONCLUSION
For the reasons set forth above, we DENY Florida’s motion
for an injunction pending appeal.

points to the recent emergence of the Omicron variant and speculates that
currently available vaccines may “offer diminished protection” against this
variant. Id. at 48 n.7. As an initial matter, this is speculation; the dissent cites
nothing to support its assertion about the effectiveness of vaccines against the
Omicron variant. More fundamentally, though, the dissent’s position is flawed
because taken to its logical end, it would mean that there would never be a
public interest in the federal government’s taking proactive steps to protect
the public from the COVID-19 virus—or any other deadly virus—because of
the possibility, however remote, that the virus would mutate in the future.
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LAGOA, Circuit Judge, dissenting:
I dissent from the panel’s decision to deny the State of Florida’s motion for an injunction pending its appeal of the district
court’s order denying the State’s motion for preliminary injunction. The State seeks to enjoin an interim final rule of the Centers
for Medicare and Medicaid Services (“CMS”) mandating COVID19 vaccinations for covered staff in most facilities receiving Medicare and Medicaid funding (the “mandate”). See Medicare and
Medicaid Programs; Omnibus COVID-19 Health Care Staff Vaccination, 86 Fed. Reg. 61,555 (Nov. 5, 2021).
The majority devotes a substantial amount of space to the
issue of nationwide injunctions but does not provide much analysis
of the issues actually presented to us by the State of Florida’s motion for an injunction pending appeal. For the reasons explained
below, I would grant the State of Florida’s motion.
I.
BACKGROUND
A. November 5, 2021, CMS Mandate
CMS primarily administers Medicare, see Cape Cod Hosp.
v. Sebelius, 630 F.3d 203, 205 (D.C. Cir. 2011), and partners with
states to administer Medicaid, see Douglas v. Indep. Living Ctr. of
S. Cal., Inc., 565 U.S. 606, 610 (2012). On September 9, 2021, the
President announced his intention to promulgate federal vaccine
mandates. Nearly two months later, on November 5, 2021, CMS
issued an interim final rule entitled “Medicare and Medicaid Programs; Omnibus COVID-19 Health Care Staff Vaccination,” which
“revises the requirements that most Medicare- and Medicaid-
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certified providers and suppliers must meet to participate in the
Medicare and Medicaid programs” and “establish[es] COVID-19
vaccination requirements for staff at the included Medicare- and
Medicaid-certified providers and suppliers.” 86 Fed. Reg. at 61,555;
see also id. at 61,556 (listing the types of “providers and suppliers”
covered by the mandate). The category of individuals who are considered covered staff under the interim final rule is extremely
broad—the mandate applies to a wide range of people including
employees, trainees, students, volunteers, and contractors who
provide any care, treatment, or other services for the facility. Id. at
61,570.
The following fifteen categories of Medicare and Medicaid
certified providers and suppliers are covered under the mandate:
(1) Ambulatory Surgical Centers; (2) Hospices; (3) Psychiatric residential treatment facilities: (4) Programs of All-Inclusive Care for
the Elderly; (5) Hospitals (acute care hospitals, psychiatric hospitals, long term care hospitals, children’s hospitals, hospital swing
beds, transplant centers, cancer hospitals, and rehabilitation hospitals); (6) Long Term Care Facilities (i.e., nursing homes); (7) Intermediate Care Facilities for Individuals with Intellectual Disabilities;
(8) Home Health Agencies; (9) Comprehensive Outpatient Rehabilitation Facilities; (10) Critical Access Hospitals; (11) Clinics, rehabilitation agencies, and public health agencies as providers of outpatient physical therapy and speech language pathology services;
(12) Community Mental Health Centers; (13) Home Infusion Therapy suppliers; (14) Rural Health Clinics and Federally Qualified

Case 2:21-cv-01568-MTL Document 117-1 Filed 12/10/21 Page 48 of 95
USCA11 Case: 21-14098 Date Filed: 12/06/2021 Page: 47 of 94

21-14098

Judge Lagoa, Dissenting

3

Health Centers; and (15) End Stage Renal Disease Facilities. Id. at
61,556.
The mandate requires all covered staff to receive the initial
dose of a COVID-19 vaccine by December 6, 2021, and to complete
their “primary vaccination series” by January 4, 2022. Id. at 61,555,
61,573. Covered providers and suppliers that fail to comply with
the mandate “may be subject to enforcement remedies,” including
“civil money penalties, denial of payment for new admissions, or
termination of the Medicare/Medicaid provider agreement.” Id. at
61,574. The mandate also provides for “appropriate accommodations, to the extent required by Federal law, for employees who
request and receive exemption from vaccination because of a disability, medical condition, or sincerely held religious belief, practice,
or observance.” Id. at 61,569.
CMS stated that it was issuing the mandate based on its
“broad statutory authority to establish health and safety regulations.” Id. at 61,560. Specifically, CMA claimed its authority was
primarily based on
sections 1102 and 1871 of the Social Security Act (the
Act)[, which] grant[ed] the Secretary of Health and
Human Services authority to make and publish such
rules and regulations, not inconsistent with the Act,
as may be necessary to the efficient administration of
the functions with which the Secretary is charged under this Act and as may be necessary to carry out the
administration of the insurance programs under the
Act.
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Id.; accord id. at 61,567; see 42 U.S.C. §§ 1302, 1395hh (codifying
sections 1102 and 1871 of the Social Security Act). CMS also explained that, in its “discussions of the provider- and supplier-specific provisions” in the mandate, it “set out the specific authorities
for each provider or supplier type.” See 86 Fed. Reg. at 61,560,
61,616–27. CMS noted there were “concerns about health care
workers choosing to leave their jobs rather than be vaccinated,”
but concluded there was “insufficient evidence to quantify and
compare adverse impacts on patient and resident care associated
with temporary staffing losses due to mandates and absences due
to quarantine for known COVID-19 exposures and illness.” Id. at
61,569. The mandate goes into effect on December 6, 2021—one
month after its issuance.
In issuing the mandate, CMS waived the notice-and-comment period under the Administrative Procedures Act (“APA”) on
the basis of “good cause.” See id. at 61,583–86; 5 U.S.C. § 553(b)(B).
CMS found the APA’s normal notice-and-comment procedures to
be “impracticable and contrary to the public interest” based on “a
combination of factors, including but not limited to failure to
achieve sufficiently high levels of vaccination based on voluntary
efforts and patchwork requirements, potential harm to patients
from unvaccinated health-care workers, and continuing strain on
the health care system and known efficacy and safety of available
vaccines.” 86 Fed. Reg. at 61,586. CMS also stated the mandate
preempted state and local laws as applied to Medicare- and Medicaid-certified providers and suppliers. Id. at 61,568.
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B. The Proceedings Before the District Court
On November 17, 2021, the State filed a complaint and a
motion for a temporary restraining order (“TRO”) or preliminary
injunction as to the Mandate. In support of its motion, the State
attached six sworn affidavits from the following state agency representatives: (1) Kimberly Smoak, the Deputy Secretary for Health
Quality Assurance (“HQA”) at the Florida Agency for Health Care
Administration (“AHCA”); (2) Erica Thomas, the Assistant Secretary for Substance Abuse and Mental Health at the Florida Department of Children and Families (“DCF”); (3) Mark Lander, the Interim Deputy Secretary for County Health Systems at the Florida
Department of Health (“DOH”); (4) Carl Kirkland Jr., the Deputy
Director of Institutional Operations for the Florida Department of
Corrections (“FDC”); (5) Robert Asztalos, the Deputy Executive
Director of the Florida Department of Veterans’ Affairs (“FDVA”);
and (6) Tom Rice, the Deputy Executive Director for Programs at
the Florida Agency for Persons with Disabilities (“APD”). The following unrebutted evidence was presented to the district court:

1. Kimberly Smoak, Deputy Secretary for HQA at AHCA
Smoak attested to the following in her affidavit. AHCA, “a
department of the Executive Branch of the government of the State
of Florida,” is “the chief health policy and planning entity for the
state” and “charged with health facility licensure, inspection and
regulatory enforcement and the administration of the Medicaid
program.” Doc. 2-1 at 2. On behalf of CMS, AHCA’s division of
HQA conducts surveys of healthcare facilities to determine
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whether they are in compliance with federal law governing Medicare providers. Id. at 3. When serious violations are found or remain uncorrected, AHCA sends that information to CMS, which
“utilizes a range of federal enforcement mechanisms from fines to
termination of facilities’ Medicare provider agreements” against
the noncompliant facilities. Id. at 3–4. If CMS terminates a facility’s
Medicare agreement, then AHCA must terminate the facility’s
Medicaid provider agreement as well. Id. at 4. The mandate requires state surveyors, such as AHCA, to determine if providers
and suppliers are compliant with the mandate’s requirements. Id.
AHCA’s HQA receives federal funding from CMS to conduct federal survey activity, and “[i]f AHCA were to refuse to enforce the
mandate and withdraw from participation in its agreement with
[CMS],” HQA would likely lose all federal funds relating to surveying and certification. Id. Additionally, the federal government
could terminate the agreement in whole or in part or limit the
scope of the parties’ agreement, which “would result in a commensurate loss of federal funding.” Id.

2. Erica Thomas, Assistant Secretary for Substance Abuse and
Mental Health at DCF
Thomas attested to the following. “DCF is the designated
mental health authority for the State,” exercising “executive and
administrative supervision over all psychiatric residential treatment facilities in collaboration with [AHCA].” Doc. 2-2 at 2. “Failure on the part of a psychiatric residential treatment facility to comply with the mandate can subject the facility to enforcement
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remedies imposed by CMS and other remedies available under
Federal law,” e.g., “civil money penalties, denial of payment for
new admissions, or termination of the Medicare/Medicaid provider agreement.” Id. at 3. DCF operates six psychiatric residential
treatment facilities and employs approximately 3,013 employees in
those facilities. Id. “DCF currently maintains staffing shortages at
all of [its] facilities” based on “wage pressure from an improving
job market and larger trends in healthcare,” including “statewide
shortages of nurses and psychiatric providers.” Id. This was especially true for rural areas, where “there is limited workforce and it
is difficult to find qualified employees.” Id. Overall, DCF is “experiencing difficulty recruiting and retaining nursing staff due to competing wage and benefit pressure in the private market,” with a
turnover rate exceeding 20%, and DCF’s facilities are “currently experiencing a staffing crisis.” Id. at 3–4. Because some of DCF’s
unvaccinated employees would refuse vaccination, the mandate
“will further amplify the staffing shortage and the facilities will not
be able to provide effective treatment for the patients or a safe environment for both patients and staff.” Id. at 4. Additionally, the
reduction in staff at Florida’s state mental health treatment facilities
would result in longer waiting periods in jail for forensic patients
seeking treatment who are charged with felony offenses and determined to be not guilty by reason of insanity or incompetency. Id.
DCF would lose approximately $6.7 million in funding, which is
“critical to support patient services and treatment,” if it does not
comply with the mandate. Id.
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3. Mark Lander, Interim Deputy Secretary for County Health
Systems at DOH
Lander attested as to the following. DOH is “responsible for
the state’s public health system, providing public health services
through its County Health Departments.” Doc. 2-3 at 2. DOH
operates “Federally Qualified Health Centers” (“FQHC”), including FQHCs in Bradford, Union, and Walton Counties, in conjunction with its County Health Departments. Id. at 3. As to the
FQHCs in Bradford and Union Counties, “up to 12 employees may
be lost to employment” as a result of the mandate. Id. Most of
those employees “provide services that impact direct patient care,”
and “[i]t would take at least 90 days to hire employees to replace
them in the current labor market.” Id. “The anticipated vacancy
time could extend several months creating a domino effect that
would increase clinical wait times and loss of services,” “dental and
prenatal services may be delayed,” and the delay in services would
result in “a negative impact for clients served by” those two
FQHCs. Id. at 3-4. Noncompliance with the mandate would result
in a projected loss of Medicare and Medicaid revenue to the Bradford and Union FQHCs, and the lack of funding would result in a
“workforce reduction/separation,” “an approximate 50% reduction in services and access,” and a negative impact to patient access.
Id. at 4.
As to the FQHC in Walton County, that facility would lose
“up to 57 employees” upon implementation of the mandate, which
“could cause a serious disruption in services” as most of those
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employees provide direct patient care and hiring replacements
“would take at least 90 days” given the current labor market. Id. at
5. “Approximately 70% of the clinical licensed practical nurses are
unvaccinated” in the FQHC in Walton County, and the FQHC
could lose “frontline employees, including clerical and medical records support as well as medical providers.” Id. This would result
in clinicians being “required to work up their own clients,” slowing
down the process and reducing availability of appointments. Id.
Additionally, “with the loss of 57 employees, services will be disrupted (cancelled or significantly delayed),” which would result in
“a negative impact for clients.” Id. Registered nurses and licensed
practical nurses positions were “difficult” to fill based on the demand in Florida, and “[t]he months taken to hire and train these
positions would expend valuable time that is needed to treat patients who have left critical chronic illnesses go unchecked during
the pandemic.” Id. And noncompliance with the mandate by the
FQHC in Walton County would result in the loss of Medicare and
Medicaid revenue, which in turn would lead to a reduction of staff
and patient services. Id. at 6.

4. Carl Kirkland Jr., Deputy Director of Institutional Operations
for FDC
Kirkland attested to the following. FDC is “responsible for
the supervisory and protective care, custody, and control of the inmates, buildings, grounds, property, and all other matters pertaining to the correctional and other facilities and programs for the imprisonment, correction, and rehabilitation of adult offenders.”
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Doc. 2-4 at 2. FDC’s responsibilities include transporting inmates
who require medical care that cannot be provided within FDC’s
prison “to outside hospitals where they received medical treatment
and are thereafter transported back to prison.” Id. at 3. FDC has
agreements with two hospitals—Jacksonville Memorial Hospital
and North Shore Hospital in Miami—“that have a dedicated, secure unit within the hospital for care of inmates,” and “FDC provides a sufficient number of correctional officers to supervise
[those] inmates.” Id. FDC also has a medical vendor, Centurion,
which contracts “with at least 57 hospitals throughout the state to
provide medical services to inmates.” Id. FDC has experienced a
staff shortage over the past few years, as shortages “have greatly
increased since the outbreak of COVID-19,” and “[t]he mandate
would undoubtedly exacerbate this staff shortage issue.” Id. at 4.
As to Jacksonville Memorial Hospital, the Reception and
Medical Center, which was FDC’s institution responsible for security staffing at that hospital, “had 31 vacancies” on the roster—
equivalent to an “absence of 35.63% of FDC’s required uniformed
staff.” Id. Given these vacancies, “FDC’s ability to provide care in
line with the Eighth Amendment” was threatened, and the mandate would “further exacerbate[]” the issue, as some of its staff at
Jacksonville Memorial Hospital would quit or request to work at
other facilities to avoid the mandate. Id. at 5. “This, in turn, would
limit the pool of available replacements/supplemental staff to staff
the hospital,” resulting “in a delay of care, or worse,” and hindering
“FDC’s constitutional obligations to ensure minimally adequate
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medical care.” Id. As to North Shore Hospital in Miami, it would
experience negative impacts similar to those affecting Jacksonville
Memorial Hospital. Id. And as to Centurion, FDC’s medical vendor which contracts with “at least 57 hospitals throughout [Florida]
to provide medical services to inmates,” “[m]andating vaccines for
FDC staff across [the State of Florida] who would potentially be
responsible for transport of inmates to hospitals or who would remain with inmates at the hospital, would pose a significant challenge to an already understaffed FDC.” Id. The requirement
would “likely result in delay of care, or worse.” Id.

5. Robert Asztalos, the Deputy Executive Director of the FDVA
Asztalos attested to the following. FDVA “advocate[s] for
Florida veterans and link[s] them to services, benefits, and support.” Doc. 2-5 at 2. FDVA operates six “State Veterans’ Nursing
Homes” (“SVNH”) throughout Florida. Id. Each of the SVNHs
“have struggled with staffing shortages, especially direct care staff,”
and the pandemic had exacerbated the shortage. Id. at 4. FDVA
may lose federal funding from CMS if it does not comply with the
mandate. Id. If FDVA did comply with the mandate, “some employees may leave FDVA employment,” and, consequently,
“FDVA would need to increase [its] use of nursing staffing agencies
to cover any staff shortages,” increasing its operating costs. Id. If
a substantial number of employees leave FDVA, it would consider
reducing occupancy rates in its SNVHs, thereby decreasing the
number of veterans admitted to its facilities. Id.
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6. Tom Rice, the Deputy Executive Director for Programs at
APD
Rice attested to the following. APD is “responsible for coordinating and providing services to Floridians with intellectual and
developmental disabilities, including the operation of state-operated institutional programs and the programmatic management of
Medicaid waivers established to provide home and community
based services” to those individuals. Doc. 2-6 at 2. APD operates
two “Intermediate Care Facilities for Individuals with Intellectual
Disabilities” and “employs 1,092 direct care staff, registered nurses,
food service, maintenance, administrative and management staff,”
who would be subject to the mandate, at those facilities. Id. at 3–
4.
The pandemic “exacerbated existing staffing challenges” at
APD’s intermediate care facilities, with “approximately 32.34% of
positions” being vacant despite ongoing recruiting and retention
efforts. Id. at 5. And the mandate would “compound these existing
recruiting and retention efforts.” Some of APD’s employees have
“chosen not to be vaccinated,” and “[b]ased on the responses to a
survey conducted . . . and the indications of staff,” APD would “lose
about 10% of [its] total filled positions on average at both facilities,
due to the mandate.” Id. For example, at one of its facilities, “194
out of 599 filled positions are not vaccinated,” and “close to 95% of
the 194 could resign.” Id. “Widespread resignations of existing
staff, coupled with the inability to replace such employees, would
most importantly place the health and safety of residents at risk, as
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well as risk coming out of compliance with [required] staffing ratios.” Id. Staffing reassignments to ameliorate the resulting staffing
shortage would “further increas[e] the risk of burn out and resignations [of those staff members] due to more favorable employment
or low morale.” Id. at 6. These staffing issues would also “severely
impact[]” the routines of the residents at the intermediate care facilities, “likely leading to distress and negative health outcomes.”
Id. Additionally, failure to comply with the mandate could result
in loss of federal funding via the Medicare and Medicaid programs.
Id. at 5–6.
APD also operates two “forensic facilities,” and its employees at those facilities will likely be subject to the mandate as the
facilities are located “on the grounds of other licensed facilities directly subject to the [mandate].” Id. at 6–7. APD’s forensic facilities
suffer from the same personnel issues as its intermediate care facilities. Id. at 7.
****
The district court denied the State’s motion on November
20, 2021, concluding that the State failed to make an adequate
showing that the State would suffer irreparable injury harm without a TRO or preliminary injunction prior to December 6, 2021.
The district court found that the agency representatives’ statements in their affidavits were merely “opinions” without “supporting factual evidence” such that they were “speculative and may be
disregarded as conclusory.” It further found that statements regarding employees’ intent to resign if required to be vaccinated
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were “hearsay.” As to the agencies losing federal funding, which
the State asserted would result in loss of services and patient care
as well as longer waits and drives for patients, the district court concluded that any economic loss of funding was not irreparable, as
the funding could be remedied and restored in the ordinary course
of litigation. The district court also found that there was no evidence suggesting that the anticipated loss of federal funding from
noncompliance would immediately occur on December 6, 2021,
“because the asserted loss of staff is speculative, the affidavits fail
take to into account any impact from the availability of the exemption process provided in the [mandate], and even if noncompliance
occurs, any potential termination of funding would not occur on
December 6.” Finally, addressing the State’s argument that there
was irreparable harm to its own sovereignty if its state laws and
policies were disregarded, the court noted that Florida had referenced no law or policy, as the Florida Legislature was only contemplating legislation to prohibit vaccine mandates.
On November 24, 2021, the State filed a notice of appeal
with this Court, as well as a motion for an injunction pending appeal in the district court. On November 27, 2021, the district court
denied the motion for an injunction pending appeal but sua sponte
reinstated the State’s request for preliminary injunction, explaining
that its November 20 order was only intended to address the State’s
request for a TRO. The district court noted the State’s new argument, i.e., that Florida had enacted a law on November 18, 2021,
which prohibited private and public employer COVID-19
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vaccination mandates, and that the mandate’s preemption of the
state law demonstrated an irreparable sovereign injury because the
mandate precludes the State from enforcing its own law and forces
state agencies to choose between which law to follow and which
to violate. See Fla. Stat. §§ 308.00317, 112.0441 (2021). The district
court stated that it would consider the effect of the newly enacted
law and scheduled an evidentiary hearing on the matter. The parties, however, filed a joint motion in the district court to waive
briefing and the hearing, which the district court granted. The
State then filed the instant motion for an injunction pending appeal
with this Court.
On December 1, 2021, the district court denied the State’s
request for a preliminary injunction to prevent implementation of
the mandate and specifically addressed the State’s new law “in aid
of the appeal.” 1 The district court noted that the State had exercised its sovereign lawmaking powers to broadly prohibit employers from imposing COVID-19 vaccination mandates on their employees, but that the mandate, by its terms, preempted Florida’s
law with regard to covered healthcare staff in Medicare- or Medicaid-participating facilities. Relying on Jacobson v. Massachusetts,

1

See United States v. Diveroli, 729 F.3d 1339, 1341 (11th Cir. 2013) (“When an
appeal is filed, ‘the district court is divested of jurisdiction to take any action
with regard to the matter except in aid of the appeal.’” (quoting Shewchun v.
United States, 797 F.2d 941, 942 (11th Cir. 1986))).
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197 U.S. 11 (1905), 2 the district court explained that, while the mandate had far-reaching impacts because many facilities accepted federal funding under the Medicare and Medicaid programs, vaccination mandates generally had not been found to be unlawful or unconstitutional. It also explained that the mandate provided medical- and religious-related exemptions. As such, the district court
found that the State did not have a parens patriae interest in shielding employees who choose to work in federally-funded healthcare
facilities from rules governing the administration of the federal program.
The district court then turned to the State’s argument that
the conflict between federal and state law would force state agencies to decide, by December 6, which law to follow. The district
court explained that if there was no likelihood that the mandate
would be found unlawful on the merits, the conflict of choice faced
by the state agencies was eliminated. Turning to the success on the
merits factor, the district court rejected all of the State’s arguments.
As to the State’s consultation argument, the district court concluded that CMS’s interpretation of 42 U.S.C. § 1395z to have no
temporal requirement for consulting with state agencies would be
given Chevron3 deference. The district court also rejected the
As discussed below, Jacobson addresses a state’s power to mandate vaccination, not the federal government’s power to do so.

2

3

See Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842–

44 (1984).
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State’s notice-and-comment argument, stating that CMS’s “detailed” explanation in the mandate “based on the urgency presented by the ongoing pandemic, the 2021 outbreaks associated
with the Delta variant, and the oncoming influenza season” established “good cause” under § 553(b)(B) of the APA to waive the notice-and-comment procedures normally required.
The district court also rejected the State’s argument that the
mandate was arbitrary and capricious due to CMS’s failure to consider less intrusive alternatives because CMS explained its reasoning, discussed the considered alternatives, and explained why they
were unworkable and because CMS’s policy choice between those
alternatives was likely to be accorded deference. It found that the
State, at this early stage, had failed to present evidence to show
CMS’s decision ran counter to, or lacked a rational connection to,
the factual evidence before the agency. The district court similarly
rejected the State’s argument that CMS was unable to issue the
mandate under 42 U.S.C. § 1395 because CMS was not regulating
the practice of medicine, the healthcare that may be provided in
facilities that accept federal funds, the manner in which medical
services are provided, or the operation of the institution or its employees. Rather, the district court explained that CMS is regulating
“a federal program by requiring facilities that receive federal funding to develop and implement policies and procedures to ensure
the vaccination of covered healthcare workers and staff for the
health and safety of patients within those facilities” and these requirements were not expressly foreclosed by the statute.
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The district court also found the State’s Spending Clause argument was without merit. While the State asserted that any conditions on Medicare and Medicaid funding must have been disclosed to it from the beginning, the district court stated it was “inconceivable that every facet of [those] program[s] would have been
known and agreed to from the beginning” and that the mandate
was unambiguous and did not “present an immediate all or nothing penalty.” Thus, because the mandate was related to the safe
and efficient administration of federal programs, did not alter or
expand existing programs, and provided an array of penalties for
noncompliance, the district court concluded there was little likelihood of success on the Spending Clause claim.
As to the final two factors for an injunction, the district court
found there was a public safety interest—“the safety of Medicare
and Medicaid patients and staff administering the program
throughout this pandemic, . . . and the need to slow the spread of
the virus, are greatly enhanced by virtue of the COVID-19 vaccine”—that was “especially compelling within the context of
healthcare facilities” and weighed heavily on the side of denying
injunctive relief. The district court noted that the State had not
denied the benefits of the vaccine nor any public health benefit to
its citizens from enforcement of its new law prohibiting COVID-19
vaccine mandates by employers. Thus, the district court concluded
the balance of equities weighed against granting the injunction.
Accordingly, while the State’s enactment of its law added a
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sovereign interest to its analysis, the district court determined a
preliminary injunction was not warranted on the record before it.
II.

ANALYSIS

Pursuant to Federal Rule of Appellate Procedure 8(a)(2), a
party may file a motion with the court of appeals seeking an injunction pending appeal. Here, the State of Florida has appealed the
district court’s decision denying its motion for a preliminary injunction and now seeks to enjoin the CMS vaccine mandate during the
pendency of its appeal. “[T]he traditional stay factors . . . govern a
request for a stay pending judicial review.” Nken v. Holder, 556
U.S. 418, 426 (2009). Thus, the party seeking an emergency stay or
injunction pending appeal “must show: (1) a substantial likelihood
that they will prevail on the merits of the appeal; (2) a substantial
risk of irreparable injury to the intervenors unless the injunction is
granted; (3) no substantial harm to other interested persons; and
(4) no harm to the public interest.” Touchston v. McDermott, 234
F.3d 1130, 1132 (11th Cir. 2000); accord Nken, 556 U.S. at 426.
While no single factor is determinative, “[o]rdinarily the first factor
is the most important.” Garcia-Mir v. Meese, 781 F.2d 1450, 1453
(11th Cir. 1986). However, under our precedent, the movant need
not always show that he probably will succeed on the merits of his
appeal. Id. Instead, where the “balance of the equities weighs
heavily in favor of granting the [injunction],” the movant need only
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show a “substantial case on the merits.” Ruiz v. Estelle, 650 F.2d
555, 565 (5th Cir. Unit A. 1981). 4
In its motion for an injunction pending appeal, the State contends that it has made a sufficient showing as to each of the factors
for the entry of an injunction pending appeal. I agree that the State
of Florida has satisfied its burden as to each factor and that each of
these factors favors granting the injunction pending judicial review. I begin with the first factor: whether the State of Florida’s
challenges to CMS’s vaccine mandate are substantially likely to succeed on the merits of the appeal.
A. Substantial Likelihood of Success on the Merits

1. CMS’s statutory authority to issue the mandate.
In challenging CMS’s vaccine mandate, the State of Florida
contends that Congress has not provided CMS the statutory authority to enact the mandate at issue here. Under the Administrative Procedure Act, we must “hold unlawful and set aside agency
action . . . found to be . . . in excess of statutory . . . authority.” 5
U.S.C. § 706(2)(C). It is well established that “an agency literally
has no power to act, let alone pre-empt the validly enacted legislation of a sovereign State, unless and until Congress confers power
upon it.” La. Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 357 (1986).

4

In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir.1981) (en banc),
this Court adopted as binding precedent all decisions of the former Fifth Circuit handed down prior to October 1, 1981.
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CMS is part of the Executive Branch—specifically, the Department
of Health and Human Services (“HHS”)—and CMS therefore must
derive its regulatory powers from Congress. CMS claims it derived
its purported authority to issue the mandate via the Social Security
Act and CMS’s general authorization to administer Medicare and
Medicaid, primarily invoking 42 U.S.C. §§ 1302 and 1395hh as the
statutory authority. See 86 Fed. Reg. at 61,560, 61,567.
Congress gave the HHS Secretary the authority to “make
and publish such rules and regulations . . . as may be necessary to
the efficient administration of the functions” of Medicare and Medicaid. See 42 U.S.C. § 1302(a); see also 42 U.S.C. § 1395hh(a). Below, the district court determined that:
This broad rulemaking authority is entitled to substantial deference, and “considerable weight” is given
to the agency’s “construction of a statute it is entrusted to administer.” Chevron, U.S.A., Inc. v. Nat.
Res. Def. Council, Inc., 467 U.S. 837, 842–44 (1984)
(stating where Congress has not spoken directly on an
issue but given an administrative agency the power to
administer a program, this power necessarily includes
the formation of policy and the making of rules to fill
any gap left by Congress).
But this determination is untenable. While Congress has authorized the Secretary of Health and Human Services general authority to issue regulations for the “administration” of Medicare
and Medicaid and the “health and safety” of recipients, there is no
dispute that there is no specific congressional authorization for the
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mandate. See Ala. Ass’n of Realtors v. Dep’t of Health & Hum.
Servs., 141 S. Ct. 2485, 2486 (2021) (“It would be one thing if Congress had specifically authorized the action that the CDC has taken.
But that has not happened.”).
Contrary to the district court’s assertion, a federal agency
cannot “bring about an enormous and transformative expansion
in . . . regulatory authority without clear congressional authorization.” Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014). Indeed, the major questions doctrine instructs that courts “expect
Congress to speak clearly if it wishes to assign to an agency decisions of vast ‘economic and political significance.’” Util. Air, 573
U.S. at 324 (quoting FDA v. Brown & Williamson Tobacco Corp.,
529 U.S. 120, 160 (2000)); accord Ala. Ass’n of Realtors, 141 S. Ct.
2489 (relying on Utility Air); see also Whitman v. Am. Trucking
Ass’ns, 531 U.S. 457, 468 (2001) (“Congress . . . does not, one might
say, hide elephants in mouseholes.”); Brown & Williamson, 529
U.S. at 160 (“[W]e are confident that Congress could not have intended to delegate a decision of such economic and political significance to an agency in so cryptic a fashion.”). It is hard to imagine
how a decision mandating vaccines for much of this nation’s
healthcare workforce—regardless of whether they have contact
with a patient—does not constitute an agency decision of vast economic and political significance.
The Fifth Circuit’s recent decision in BST Holdings, LLC v.
OSHA, 17 F.4th 604 (5th Cir. 2021), is instructive. In BST Holdings,
the Fifth Circuit addressed OSHA’s mandatory vaccination
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requirement, which was issued on the same day as the CMS mandate. Id. at 609. The Fifth Circuit concluded that a vaccination
mandate clearly implicated the type of significant economic and
political considerations subject to the major questions doctrine. Id.
at 617 (“The [m]andate derives its authority from an old statute
employed in a novel manner, imposes nearly $3 billion in compliance costs, involves broad medical considerations that lie outside
of OSHA’s core competencies, and purports to definitively resolve
one of today’s most hotly debated political issues.” (footnote omitted)).
CMS has never before enforced a vaccination mandate, and
CMS cannot point to clear statutory authorization from Congress
for the mandate. Simply put, nothing in 42 U.S.C. §§ 1302 and
1395hh indicates that Congress intended to assign CMS sweeping
authority to impose a nationwide vaccine mandate—not only on
healthcare workers providing direct patient care, but on all facility
administrators and employees, trainees, students, volunteers, and
third-party contractors who provide any care, treatment, or other
services for the facilities falling under the mandate. Based on the
major questions doctrine, the State of Florida has shown a substantial likelihood of success on the merits of its claim that Congress
has not provided clear statutory authorization for the CMS mandate.

2. CMS’s Bypass of Notice and Comment Rulemaking
The APA requires a reviewing court to “hold unlawful and
set aside agency action . . . found to be . . . without observance of
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procedure required by law.” 5 U.S.C. § 706(2)(D). Such procedures
include the notice and comment provisions of 5 U.S.C. § 553, which
require agencies to provide notice of proposed rulemaking and an
opportunity for interested parties to provide comments before
promulgation of any rule. § 553(b)–(c). The State of Florida challenges CMS’s vaccine mandate based on CMS’s failure to follow
the notice and comment procedures.
The APA’s notice and comment requirements are not mere
procedural niceties, but instead play an important role in our system of government. Providing notice and the opportunity for
comment “reintroduce[s] public participation and fairness to affected parties after governmental authority has been delegated to
unrepresentative agencies.” Batterton v. Marshall, 648 F.2d 694,
703 (D.C. Cir. 1980); Dep’t of Homeland Sec. v. Regents of the
Univ. of Cal., 140 S. Ct. 1891, 1929 n.13 (2020) (Thomas, J., concurring in the judgment in part and dissenting in part) (“[T]he notice
and comment process at least attempts to provide a ‘surrogate political process’ that takes some of the sting out of the inherently
undemocratic and unaccountable rulemaking process.” (quoting
Asimow, Interim-Final Rules: Making Haste Slowly, 51 Admin. L.
Rev. 703, 708 (1999))).
Instead of following the notice and comment procedures,
however, CMS attempts to invoke the “good cause” exception of 5
U.S.C. § 553(b)(B). This exception excuses compliance with the notice and comment rulemaking requirements “when the agency for
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good cause finds . . . that notice and public procedure thereon are
impracticable, unnecessary, or contrary to the public interest.” Id.
The good cause exception should be read narrowly and applied reluctantly. United States v. Dean, 604 F.3d 1275, 1279 (11th
Cir. 2010); U.S. Steel Corp. v. EPA, 595 F.2d 207, 214 (5th Cir. 1979);
Mack Trucks, Inc. v. U.S. EPA, 682 F.3d 87, 93 (D.C. Cir. 2012)
(“We have repeatedly made clear that the good cause exception ‘is
to be narrowly construed and only reluctantly countenanced.’”
(quoting Util. Solid Waste Activities Grp. v. EPA, 236 F.3d 749, 754
(D.C. Cir. 2001))). The majority accepts at face value CMS’s justifications for dispensing with notice and comment, which the district court summarized as including “the urgency presented by the
ongoing pandemic, the outbreaks associated with the Delta variant, and the oncoming influenza season,” as well as CMS’s determination that further delay “would endanger the health and safety
of additional patients and be contrary to the public interest.” 86
Fed. Reg. at 61,584. An examination of the regulation leads me to
conclude, however, that the State of Florida has a strong likelihood
of success on the issue that CMS violated the APA by bypassing the
notice-and-comment requirements. See In re Gateway Radiology
Consultants, P.A., 983 F.3d 1239, 1263 (11th Cir. 2020) (“[W]e are
not a rubber stamp [on agency action]—‘courts retain a role, and
an important one, in ensuring that agencies have engaged in reasoned decisionmaking.’” (quoting Judulang v. Holder, 565 U.S. 42,
53 (2011))).
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While the good cause exception is not exclusively confined
to emergency situations, CMS must “show that there is good cause
to believe that delay would do real harm.” Dean, 604 F.3d at 1281.
In the mandate, CMS explained that “[t]he data showing the vital
importance of vaccination indicate[s] . . . that we cannot delay taking this action in order to protect the health and safety of millions
of people receiving critical health care services, the workers providing care, and our fellow citizens living and working in communities
across the nation.” 86 Fed. Reg. at 61583. But an agency cannot
create urgency by its own delay; indeed, such delay demonstrates
a lack of urgency. See Nat. Res. Def. Council v. Nat’l Highway
Traffic Safety Admin., 894 F.3d 95, 114–15 (2d Cir. 2018) (“Good
cause cannot arise as a result of the agency’s own delay, because
‘[o]therwise, an agency unwilling to provide notice or an opportunity to comment could simply wait . . . , then raise up the “good
cause” banner and promulgate rules without following APA procedures.’” (quoting Council of S. Mountains, Inc. v. Donovan, 653
F.2d 573, 581 (D.C. Cir. 1981))); United States v. Brewer, 766 F.3d
884, 890 (8th Cir. 2014) (“[T]he Attorney General’s stated concern
for public safety further is undermined by his own seven-month
delay in promulgating the Interim Rule.”).
The mandate was announced two months before it was issued by CMS, and the mandate itself does not take effect until one
month after the issuance date. Moreover, vaccines have been available to healthcare workers for nearly a year before the issuance of
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the mandate, 5 and the Delta variant has been spreading in the
United States for months, yet CMS took no action. Additionally,
in the explanation of the mandate, CMS itself concedes that it could
have acted earlier—almost a year earlier—but chose not to. See 86
Fed. Reg. at 61,583 (noting CMS could have mandated vaccines approved for Emergency Use Authorization, but that “CMS initially
chose, among other actions, to encourage rather than mandate vaccination”). And what’s more, CMS has previously issued five interim final rules “to help contain the spread of [COVID-19]” since
its onset—none of which included a vaccine mandate. Id. at 61,561.
These facts alone cast significant doubt on the agency’s claim of an
increased urgency justifying abandoning the notice and comment
requirement. Indeed, CMS gave itself more time to issue the mandate after the President announced it was coming than it gave participating facilities to meet its terms. CMS’s own regulation establishes a lack of urgency on its part, either demonstrating that the
situation is not so dire as it claims, or that it created the urgency by
its own delay. Finally, as the agency concedes, “newly reported
COVID-19 cases, hospitalizations, and deaths have begun to trend
downward at a national level.” Id. at 61,584. This is encouraging
news and, of course, it may change, but there is no way to reconcile

5

The Food and Drug Administration authorized two vaccines under Emergency Use Authorization in December 2020. 86 Fed. Reg. at 61,584. According to CMS, the agency could have imposed a vaccine mandate for vaccines
authorized for Emergency Use Authorization. Id. at 61,583.
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this reported decrease in cases, hospitalizations, and deaths with
what CMS suggests is an increased urgency that would satisfy the
“good cause” necessary to dispense with notice and opportunity for
comment.
I turn now to the agency’s other asserted justifications for
good cause. Although CMS notes that “the intensity of the upcoming 2021-2022 influenza season cannot be predicted,” CMS nonetheless cites the possibility of a more severe flu season as justification for good cause. Id. The idea is that COVID-19 vaccinations
will help “decreas[e] stress on the U.S. health care system during
ongoing circulation of influenza.” Id. We have yet to hold that
future harm can justify good cause, but surely meeting the exception would require a showing of more than the mere possibility of
such harm. Cf. Brewer, 766 F.3d at 890 (“Although the risk of future harm may, under some circumstances, justify a finding of
good cause, that risk must be more substantial than a mere possibility.”).
CMS also claims that proceeding through notice and comment is contrary to the public interest. 86 Fed. Reg at 61,584 (claiming “a further delay in imposing a vaccine mandate would endanger the health and safety of additional patients and be contrary to
the public interest”). But that misunderstands the statutory criterion. The question is not whether delaying the rule to provide notice and comment would be contrary to the public interest, “but
whether providing notice and comment would be contrary to the
public interest.” Mack Trucks, 682 F.3d at 95. In other words,
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notice and comment is contrary to the public interest if its use
would actually harm the public interest. See id. at 94–95. “It is
appropriately invoked when the timing and disclosure requirements of the usual procedures would defeat the purpose of the proposal—if, for example, ‘announcement of a proposed rule would
enable the sort of financial manipulation the rule sought to prevent.’” Id. at 95 (quoting Util. Solid Waste Activities Grp., 236 F.3d
at 755).
The burden is on the agency to establish that notice and
comment need not be provided. See Action on Smoking & Health
v. Civil Aeronautics Bd., 713 F.2d 795, 801 n.6 (D.C. Cir. 1983). Not
only does CMS fail to argue that providing notice and comment on
this matter would be contrary to the public interest, but the fact
that the mandate is unprecedented, controversial, and health-related weighs strongly in favor of providing notice and comment.
“The more expansive the regulatory reach of [agency] rules, of
course, the greater the necessity for public comment.” Am. Fed’n
of Gov’t Emps., AFL-CIO v. Block, 655 F.2d 1153, 1156 (D.C. Cir.
1981). And “[e]specially in the context of health risks, notice and
comment procedures assure the dialogue necessary to the creation
of reasonable rules.” Nat’l Ass’n of Farmworkers Orgs. v. Marshall,
628 F.2d 604, 621 (D.C. Cir. 1980). In a recent order enjoining
CMS’s vaccine mandate, the Eastern District of Missouri aptly
pointed out that requiring hesitant individuals to get vaccinated—
without giving them an opportunity to be heard—undermines the
purpose of the APA’s procedural safeguards and exacerbates
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vaccine hesitancy. Missouri v. Biden, No. 4:21-cv-01329-MTS, 2021
WL 5564501, at *6–7 (E.D. Mo. Nov. 29, 2021).
Perhaps the overarching issue is that we are two years into
a global pandemic, with multiple, widely available vaccines and
treatments that are only getting better. 86 Fed. Reg. at 61,612. At
this point, and under these circumstances, COVID-19, in and of itself, cannot constitute good cause to avoid notice and comment
required by the APA. See BST Holdings, 17 F.4th at 611–12 (“The
Mandate’s stated impetus—a purported ‘emergency’ that the entire globe has now endured for nearly two years, and which [the
agency] itself spent nearly two months responding to—is unavailing . . . .” (footnotes omitted)); see also Does 1-3 v. Mills, No.
21A90, 2021 WL 5027177, at *3 (U.S. Oct. 29, 2021) (Gorsuch, J.,
dissenting) (noting that COVID-19 “cannot qualify as [a compelling
interest] forever” and that “civil liberties face grave risks when governments proclaim indefinite states of emergency”). To allow
COVID-19 to constitute good cause now would be to effectively
repeal notice and comment requirements for the duration of the
pandemic.
For the foregoing reasons, the State of Florida has shown a
substantial likelihood of success on the merits as to its claim that
CMS improperly invoked the good cause exception of 5 U.S.C.
§ 533(b)(B) to waive notice and comment procedures.

3. The Vaccination Mandate is Arbitrary and Capricious
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Agencies are required to engage in reasoned decisionmaking. Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 359, 374
(1998). The APA directs reviewing courts to “hold unlawful and
set aside agency action, findings, and conclusions found to
be . . . arbitrary [and] capricious.” 5 U.S.C. § 706(2)(A). Judicial review under this standard is “exceedingly deferential,” but we must
“ensure that the agency came to a rational conclusion.” Sierra Club
v. Van Antwerp, 526 F.3d 1353, 1360 (11th Cir. 2008) (quoting Fund
for Animals, Inc. v. Rice, 85 F.3d 535, 541 (11th Cir. 1996)). And
while the majority claims the State “essentially seeks to substitute
its views on epidemiology for the Secretary’s judgment about the
best way to protect the public from infection,” Maj. Op. at 38, the
majority fails to analyze whether CMS’s conclusions rationally follow from the evidence the agency purports to rely on. What the
State of Florida actually argues is that the mandate is arbitrary and
capricious because, among other reasons, CMS failed to rationally
connect its evidence to its decision and CMS did not meaningfully
consider alternatives to the vaccination mandate. As discussed below, the State of Florida has shown a substantial likelihood of success on the merits as to its claim that the mandate is arbitrary and
capricious and therefore unlawful.

i.

Rational Connection Between Evidence and CMS’s Decision to Issue the Mandate.

To survive arbitrary and capricious review, “the agency
must examine the relevant data and articulate a satisfactory explanation for its action, including a ‘rational connection between the
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facts found and the choice made.’” Motor Vehicle Mfrs. Ass’n of
U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)
(quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168
(1962)). A court will find a rule arbitrary and capricious if the
agency’s explanation “runs counter to the evidence before the
agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.” Id.
Noting its lack of comprehensive data on how vaccination
status impacts the spread of COVID-19 in most covered healthcare
facilities, CMS “extrapolated” the data from its long-term care facilities. 86 Fed. Reg. at 61,585. The only justification offered by the
agency for extrapolation, instead of gathering data, is that “[a]cute
and [long-term care] facilities engage many, if not all, of the same
health care professionals and support services of other provider and
supplier types.” Id. But residents of long-term care facilities, i.e.,
nursing homes, are among the most vulnerable to COVID-19. As
noted by CMS, they “make up less than 1 percent of the U.S. population” yet “accounted for 35 percent of all COVID-19 deaths”
during the first year of the pandemic, and of the total COVID-19
deaths through September 10, 2021, 30 percent are estimated to
have died during or after staying at such facilities. Id. at 61,566,
61,601. While such evidence may support a vaccine mandate in
long term care facilities, data from these facilities with their concededly unique status cannot reasonably be “extrapolated” to others. And CMS presents no similar evidence for imposing the vaccine mandate on either the other fourteen kinds of covered
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facilities or the broad category of covered staff at these facilities.
Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 221 (2016) (“[A]n
agency must give adequate reasons for its decisions.”).
CMS also suffers a lack of data regarding vaccination status
and transmissibility. The mandate was enacted, in part, to minimize “[t]he threats that unvaccinated staff pose to patients” by
transmission. 86 Fed. Reg. at 61,558. The mandate, however, conflates data regarding disease severity with disease transmission.
CMS notes that the vaccines are “safe and highly effective at protecting vaccinated people against symptomatic and severe COVID19,” id. at 61,560, but concedes that “the effectiveness of the vaccine to prevent disease transmission by those vaccinated [is] not
currently known,” id. at 61,615. Because CMS admits it does not
have data demonstrating the vaccine is effective in preventing
transmission, the mandate cannot be justified on this basis.
“We may not supply a reasoned basis for the agency’s action
that the agency itself has not given.” State Farm, 463 U.S. at 43
(quoting SEC v. Chenery Corp., 332 U.S. 194, 196, (1947)). For
these reasons, I believe that the State of Florida is substantially
likely to succeed on the merits of its argument on appeal that CMS
did not make a “rational connection between the facts found and
the choice made” and that, thus, the mandate is unlawful as it is
arbitrary and capricious. Id.; see also Camp v. Pitts, 411 U.S. 138,
143 (1973) (“If [a] finding is not sustainable on the administrative
record made, then the [agency’s] decision must be vacated and the
matter remanded . . . for further consideration.”).
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CMS’s Consideration of Alternatives to Vaccination
Mandates.

CMS considered and rejected two alternatives to a vaccine
manadate: (1) regular COVID-19 testing, and (2) natural immunity
resulting from a previous COVID-19 infection. Regarding testing
as an alternative, CMS dismissed this less restrictive alternative in
a single sentence: “We have reviewed scientific evidence on testing
and found that vaccination is a more effective infection control
measure.” 86 Fed. Reg. at 61,614. But the “scientific evidence” relied on by the agency, however, was not provided. Although we
do not require an agency to consider all policy alternatives in reaching a decision, without knowing what data the agency relied on,
we cannot say the agency has provided “a satisfactory explanation
for its action” or that “the decision was based on a consideration of
the relevant factors [or] whether there has been a clear error of
judgment.” State Farm, 463 U.S. at 43, 51 (quoting Bowman
Transp. Inc. v. Ark.-Best Freight Sys., 419 U.S. 281, 285 (1974)).
Turning to natural immunity, CMS justifies rejecting this as
an alternative to the vaccine mandate because “[t]here remain
many uncertainties about as to [sic] the strength and length of this
immunity compared to people who are vaccinated.” 86 Fed. Reg.
at 61,614. But the agency contradicts itself on this point twice. As
to the strength of natural immunity, CMS notes that both people
who receive a vaccine and those that recover from infection “reduce the risk to both health care staff and patients substantially,
likely by about 20 million persons a month who are no longer
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sources of future infections.” Id. at 61,604 (emphasis added). As to
longevity of protection, the agency concedes that the data regarding the vaccines is equally uncertain. Id. at 61,614 (“[T]he duration
of vaccine effectiveness in preventing COVID-19, reducing disease
severity, [and] reducing the risk of death . . . are not currently
known.”). These contradictions are strong indications that the
agency’s decision was arbitrary and capricious. State Farm, 463
U.S. at 43 (stating agency action arbitrary and capricious if the
agency’s explanation “runs counter to the evidence”). Therefore,
the State of Florida is substantially likely to succeed on the merits
of this claim on appeal.

4. The Constitutionality of CMS’s Vaccine Mandate
In addition to the issues arising under the major questions
doctrine and the APA, there are significant and serious questions
regarding the constitutionality of CMS’s vaccine mandate that
make it substantially likely that the State of Florida will prevail on
the merits of its appeal, or at least counsels against adopting CMS’s
broad reading of 42 U.S.C. §§ 1302 and 1395hh and against denying
the State an injunction pending appeal.
“Our precedents require Congress to enact exceedingly clear language if it wishes to significantly alter the balance between federal and state power.” U.S. Forest Serv. v. Cowpasture
River Pres. Ass’n, 140 S. Ct. 1837, 1849–50 (2020). “Absent a clear
statement of th[ose] purpose[s], we will not presume Congress
to have authorized such a stark intrusion into traditional state authority.” Bond v. United States, 572 U.S. 844, 866 (2014).
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The Tenth Amendment to the United States Constitution
provides: “The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.” U.S. Const. amend. X. One
such power is the States’ police power, which “is defined as the authority to provide for the public health, safety, and morals” of the
States’ populaces. Barnes v. Glen Theatre, Inc., 501 U.S. 560, 569
(1991); see also Gibbons v. Ogden, 22 U.S. 1, 203 (1824) (noting that
“health laws of every description” constitute “a portion of that immense mass of legislation, which embraces every thing within the
territory of a State, not surrendered to the general government: all
which can be most advantageously exercised by the States themselves”). Compulsory vaccination mandates have long been understood to be part of the States’ police power. See Zucht v. King, 260
U.S. 174, 176 (1922) (“Long before this suit was instituted, Jacobson
v. Massachusetts . . . had settled that it is within the police power
of a state to provide for compulsory vaccination.”); Jacobson, 197
U.S. at 35 (upholding a smallpox vaccination requirement adopted
by the city of Cambridge, Massachusetts, based on Massachusetts’s
police power). The mandate, thus, is a federal foray into an area
historically understood as a core power of the States and significantly alters the balance of power between them and the federal
government. I find no such clear statement from Congress in any
of the statutory sections relied on by CMS to justify this intrusion
by a federal agency into the police power traditionally reserved to
the States.
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Moreover, there is a significant question regarding Congress’s power to mandate vaccinations in the first place. Currently,
“no existing federal law expressly imposes vaccination requirements on the general population.” Wen W. Shen, Cong. Rsch.
Serv., R46745, State and Federal Authority to Mandate COVID-19
Vaccination 5 (Apr. 2, 2021). And “sometimes ‘the most telling indication of [a] severe constitutional problem . . . is the lack of historical precedent’ for Congress’s action.” Nat’l Fed’n of Indep. Bus.
v. Sebelius, 567 U.S. 519, 549 (2012) (quoting Free Enter. Fund v.
Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 505 (2010)).
The two likeliest sources of congressional power here would
be the Commerce and the Spending Clauses. U.S. Const. art. I, §
8, cl. 3 (Commerce Clause); U.S. Const. art. § 8, cl. 1 (Spending
Clause). It seems unlikely that the Commerce Clause provides the
answer for CMS. See BST Holdings, 17 F.4th at 617 (“A person’s
choice to remain unvaccinated and forgo regular testing is noneconomic inactivity. . . . The Commerce Clause power may be expansive, but it does not grant Congress the power to regulate noneconomic inactivity traditionally within the States’ police power.); see
also United States v. Lopez, 514 U.S. 549, 584 (Thomas, J., concurring) (“[W]e always have rejected readings of the Commerce
Clause and the scope of federal power that would permit Congress
to exercise a police power; our cases are quite clear that there are
real limits to federal power.”); United States v. Morrison, 529 U.S.
598, 618 n.8 (2000) (“With its careful enumeration of federal powers and explicit statement that all powers not granted to the Federal
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Government are reserved, the Constitution cannot realistically be
interpreted as granting the Federal Government an unlimited license to regulate.”). As Chief Justice Roberts noted in Sebelius:
People, for reasons of their own, often fail to do
things that would be good for them or good for society. Those failures—joined with the similar failures
of others—can readily have a substantial effect on interstate commerce. Under the Government’s logic,
that authorizes Congress to use its commerce power
to compel citizens to act as the Government would
have them act.
That is not the country the Framers of our Constitution envisioned. James Madison explained that the
Commerce Clause was “an addition which few oppose and from which no apprehensions are entertained.” The Federalist No. 45, at 293. While Congress’s authority under the Commerce Clause has of
course expanded with the growth of the national
economy, our cases have “always recognized that the
power to regulate commerce, though broad indeed,
has limits.” Maryland v. Wirtz, 392 U.S. 183, 196
(1968).
567 U.S. at 554.
But whether or not Congress, in the abstract, has the power
to mandate vaccinations under the Commerce Clause, CMS lacks
such power on its own. As noted by the Supreme Court, “[w]here
an administrative interpretation of a statute invokes the outer limits of Congress’ power, we expect a clear indication that Congress
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intended that result.” Solid Waste Agency of N. Cook Cnty. v. U.S.
Army Corps of Eng’rs, 531 U.S. 159, 172 (2001). The need for such
an indication is “heightened where the administrative interpretation alters the federal-state framework by permitting federal encroachment upon a traditional state power.” Id. at 172; see also
United States v. Bass, 404 U.S. 336, 349 (1971) (“[U]nless Congress
conveys its purpose clearly, it will not be deemed to have significantly changed the federal-state balance.”) Congress has not given
such an indication here, which is enough in this case for me to conclude that the State of Florida is substantially likely to succeed on
the merits of its claims on appeal.
And while Congress may have the ability to condition federal funds on a vaccination requirement under the Spending
Clause, there, too, Congress must give a clear indication of its intent. Indeed, “if Congress intends to impose a condition on the
grant of federal moneys [under its Spending Clause power], it must
do so unambiguously.” Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981). When looking at the statutes in question, I cannot conclude that Congress unambiguously conditioned
Medicare and Medicaid funding on the requirement that all
healthcare workers, employees, trainees, students, volunteers, and
third-party contractors at covered facilities are vaccinated.
To be sure, the Medicare and Medicaid statutes discuss, in
general and generic language, the health and safety of individuals
who use the services of certain healthcare institutions. See, e.g., 42
U.S.C. § 1395d(a); id. § 1396r(d)(4)(B)). And, in looking for some
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statutory authority for the mandate, CMS and the majority necessarily relies on that language. But, as the State of Florida notes, the
statutes also contain other provisions like 42 U.S.C. § 1395, which
states:
Nothing in this subchapter shall be construed to authorize any Federal officer or employee to exercise
any supervision or control over the practice of medicine or the manner in which medical services are provided, or over the selection, tenure, or compensation
of any officer or employee of any institution, agency,
or person providing health services; or to exercise any
supervision or control over the administration or operation of any such institution, agency, or person.
Imposing a vaccination requirement with its concomitant
penalties that include withholding funding from facilities that
choose to employ or contract with nonvaccinated individuals certainly seems to fall within the plain meaning of the words “supervision or control” “over the selection [or] tenure … of any officer
or employee,” or “over the administration or operation” of a covered facility. As with the Commerce Clause, the lack of any clear
indication by Congress conditioning receipt of Medicare and Medicaid funding on vaccination is sufficient for me to conclude that
the State of Florida is substantially likely to succeed on the merits
of its claims on appeal.
****
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Accordingly, for the reasons discussed above, the State of
Florida has shown a substantial likelihood that it will prevail on the
merits of its appeal. This fact weighs heavily in favor of granting
the State’s motion to enjoin the mandate pending judicial review.
I now turn to the remaining factors.
B. Irreparable Injury
To establish entitlement to an injunction pending appeal,
the State must also demonstrate that there is a substantial likelihood it will suffer irreparable harm unless the injunction is granted.
See Touchston, 234 F.3d at 1132; Nken, 556 U.S. at 426. “An injury
is ‘irreparable’ only if it cannot be undone through monetary remedies.” Barrett v. Walker Cnty. Sch. Dist., 872 F.3d 1209, 1229 (11th
Cir. 2017) (quoting Deerfield Med. Ctr. v. City of Deerfield Beach,
661 F.2d 328, 338 (5th Cir. Unit B 1981)).
The State advances several arguments that it has and will
suffer several irreparable harms without an injunction pending appeal to prevent the mandate’s implementation. First, the State contends that it will be unable to enforce the laws passed by the Florida
Legislature prohibiting employers from implementing vaccine
mandates on their workforces. See Fla. Stat. §§ 308.00317, 112.0441
(2021). As the Supreme Court has noted, a state’s “inability to enforce its duly enacted plans clearly inflicts irreparable harm on the
State.” Abbott v. Perez, 138 S. Ct. 2305, 2324 n.17 (2018); see also
Maryland v. King, 567 U.S. 1301, 1303 (2012) (Roberts, C.J., in
chambers) (explaining that when a state is enjoined “from effectuating statutes enacted by representatives of its people, it suffers a
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form of irreparable injury” (quoting New Motor Vehicle Bd. of Cal.
v. Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977))); Hand v. Scott,
888 F.3d 1206, 1214 (11th Cir. 2018) (“[T]he State Executive Clemency Board would be harmed if it could not apply its own laws to
grant clemency to eligible applicants now . . . .”).
Here, the State of Florida has demonstrated a substantial
likelihood that its sovereign interests are likely to suffer irreparable
harm without an injunction pending appeal. The Florida Legislature enacted laws prohibiting employers from imposing COVID19 vaccine mandates on their workforces, see Fla. Stat. §§
308.00317, 112.0441 (2021), and those state laws apply to all facilities covered by the mandate that are located in Florida. The mandate “preempts inconsistent State . . . laws as applied to Medicareand Medicaid-certified providers and suppliers,” 81 Fed. Reg. at
61,568, i.e., the mandate would preempt the Florida statutes prohibiting the vaccine mandate that CMS seeks to impose.
While the majority concludes that this is not an irreparable
injury because it is “black-letter law that the federal government
does not ‘invade[]’ areas of state sovereignty ‘simply because it exercises its authority,’” Maj. Op. at 40 (quoting Hodel v. Va. Surface
Mining & Reclamation Ass’n, 452 U.S. 264, 291 (1981)), that argument relies on the majority’s conclusion that the mandate was lawfully enacted. But as discussed above, the State of Florida has a
substantial likelihood of success on the merits of its claims that the
mandate is unlawful, including its preemption of state laws like the
one enacted by Florida. Thus, absent an injunction pending appeal,
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the State has demonstrated a substantial risk it will suffer irreparable harm because (1) it is unable to enforce its duly enacted laws,
and (2) its state agencies will be forced to choose between complying with Florida law or complying with a federal rule that is likely
unlawful. See BST Holdings, 17 F.4th at 618 (“The States, too, have
an interest in seeing their constitutionally reserved police power
over public health policy defended from federal overreach.”).
Second, the State contends that it will suffer irreparable
harm because the mandate will deprive the State and its agencies
of vital medical staff, exacerbating an already critical staffing shortage for healthcare workers. In turn, the State asserts that exacerbating the healthcare staffing shortages in its state agencies will result in serious disruptions in patient services in the form of cancellations and delays as well as an overall reduction in the quality of
patient care provided by the agencies.
“[A] State has a quasi-sovereign interest in the health and
well-being—both physical and economic—of its residents in general” as well as an interest in “ensuring that the State and its residents are not excluded from the benefits that are to flow from participation in the federal system.” Alfred L. Snapp & Son, Inc. v.
Puerto Rico, ex rel., Barez, 458 U.S. 592, 607–08 (1982).
Here, the State has provided affidavits, outlined above, from
several officials representing its state agencies. These officials attested that the agencies they represent are already suffering from
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healthcare staffing shortages, especially in Florida’s rural areas. 6
These officials further attested that implementation of the mandate
would result in further staffing shortages because employees
would end their employment instead of complying with the vaccination requirement. Most of the affiants provided estimates as to
the number of employees the agencies expected to lose.
The district court found that these affidavits were speculative and conclusory, and the majority concludes that Florida failed
to demonstrate that the district court’s holding was erroneous.
Contrary to the conclusion of the district court and the majority,
see Maj. Op. at 40–42, the affidavits provided by the State are not
merely “speculative” or phrased in “conclusory” terms. Rather, in
these affidavits, which were submitted by officials from various
state agencies based on their professional knowledge and experience, several of the agency officials concretely explain: (1) the existing healthcare staffing shortages in their respective agencies; (2)

6

Indeed, the healthcare staffing shortages in Florida over the last several
months have been widely publicized. See Florida Health-care Groups Warn
of Growing Workforce Crisis, Orlando Sentinel (Nov. 1, 2021, 1:47 PM),
https://www.orlandosentinel.com/politics/os-ne-health-care-staffing-crisisflorida-20211101-iluz3jbbt5ffbp7s3juqee2soe-story.html; Kirby Wilson, Florida Will Be Short Nearly 60,000 Nurses by 2035, Report Says, Tampa Bay
Times (Sept. 30, 2021), https://www.tampabay.com/news/florida-politics/2021/09/30/florida-will-be-short-nearly-60000-nurses-by-2035-reportsays/
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how the mandate will exacerbate the staffing shortages those agencies face, as a number of employees have indicated they will leave
employment rather than comply with the vaccination requirement
in the mandate; and (3) how that exacerbated staffing shortage will
result in disruptions in, and reductions to, the quality of patient
care. For example, several affidavits provided estimates as to the
number of employees the agencies expect to lose. And several of
the agency officials attested that it would take at least ninety days
to hire replacement staff, given the current labor market, and that
the interim vacancies would cause patient care cancellation and delays and would reduce the overall quality of care the agencies’ patients received.
“At the preliminary injunction stage, a district court may
rely on affidavits and hearsay materials which would not be admissible evidence for a permanent injunction, if the evidence is ‘appropriate given the character and objectives of the injunctive proceeding.’” Levi Strauss & Co. v. Sunrise Int’l Trading Inc., 51 F.3d 982,
985 (11th Cir. 1995) (quoting Asseo v. Pan Am. Grain Co., 805 F.2d
23, 26 (1st Cir. 1986)). Simply put, the State has provided evidence
in the form of affidavits showing that its state agencies will be adversely impacted by exacerbated staffing shortages if the mandate
is implemented and how those shortages will likely affect the
amount, timing, and quality of patient care provided by the agencies. Cf. BST Holdings, 17 F.4th at 618 (“[T]he companies seeking
a stay in this case will also be irreparably harmed in the absence of
a stay, whether by the business and financial effects of a lost or
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suspended employee.”). Based on this record, the State has shown
a substantial risk that it will suffer irreparable harm in the form of
an exacerbated staffing shortage leading to delays in and a reduction in the quality of patient care that its agencies provide.
Finally, the State asserts that it will suffer irreparable harm
in the form of heavy compliance costs if its agencies—in particular,
AHCA—were to implement the mandate and that these costs
would likely be nonrecoverable even if the mandate was ultimately
held to be invalid. Indeed, as the Fifth Circuit recently noted in
BST Holdings, “complying with a regulation later held invalid almost always produces the irreparable harm of nonrecoverable
compliance costs.” Id. at 618 (emphasis in original) (quoting Texas
v. EPA, 829 F.3d 405, 433 (5th Cir. 2016)); see also Thunder Basin
Coal Co. v. Reich, 510 U.S. 200, 220–21 (1994) (Scalia, J., concurring
in part and in the judgment). And the Fifth Circuit thus concluded
that “compliance and monitoring costs associated with” a vaccine
mandate constituted irreparable harm to the companies seeking a
stay of the mandate. See BST Holdings, 17 F.4th at 618. Similarly
here, the State has demonstrated a substantial risk of irreparable
harm in the form of compliance costs associated with the mandate
incurred by its agencies.
And the State also contends that the mandate threatens Florida with the loss of critical federal funding from the Medicare and
Medicaid programs to its state-run facilities. While, as the majority
summarily notes, economic or monetary injuries are generally reparable at law and weigh against a claim of irreparable harm, see Ne.
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Fla. Chapter of Ass’n of Gen. Contractors of Am. v. City of Jacksonville, 896 F.2d 1283, 1285 (11th Cir. 1990), several of the agency
officials attested in their affidavits that if their agencies did not comply with the mandate, the resulting loss of federal funding would
lead to a reduction in patient care, i.e., services the agencies would
be unable to provide and receive revenue from, or a reduction in
staff the agencies were able to employ. As the State explains, these
ripple effects from the lack of Medicare and Medicaid funding to its
agencies would directly impact that care its agencies’ facilities provide on a daily basis and that impact would not be recoverable,
even if the mandate was held invalid and the State was able to claw
back the withheld funding. Here again, the State of Florida has
shown a substantial risk that it will suffer irreparable harm in the
form of reduction in patient care at its agencies’ facilities due to a
loss of federal funding.
****
Accordingly, for the reasons discussed above, the balance of
equities weighs heavily in favor of granting the State of Florida’s
motion and enjoining the mandate pending appeal.
C. Remaining Factors
The final two factors for a preliminary injunction require an
assessment of the harm to the opposing party and the weighing of
the public interest. Nken, 556 U.S. at 435. In doing so, “courts
‘must balance the competing claims of injury and must consider
the effect on each party of the granting or withholding of the
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requested relief.’” Winter v. Nat. Res. Def. Council, Inc., 555 U.S.
7, 24 (2008) (quoting Amoco Prod. Co. v. Gambell, 480 U.S. 531,
542 (1987)). Where the government opposes the preliminary injunction, “its interest and harm merge with the public interest.”
Swain v. Junior, 958 F.3d 1081, 1091 (11th Cir. 2020); accord Nken,
556 U.S. at 435.
The balance of the equities in this case weighs in favor of
granting an injunction. There is no question that the public has an
interest in stopping the spread of COVID-19. See Ala. Ass’n of
Realtors, 141 S. Ct. at 2490. But, as even CMS recognizes, there are
“major uncertainties” as to “the future course of the pandemic, including but not limited to vaccine effectiveness in preventing
‘breakthrough’ disease transmission from those vaccinated, the
long-term effectiveness of vaccination, the emergence of treatment
options, and the potential for some new disease variant even more
dangerous than Delta.” 7 86 Fed. Reg. at 61,612.

7

As to CMS’s last point, early evidence as to the Omicron variant of COVID19, discovered in the weeks following the issuance of the mandate, suggests
that it is much more transmissible that the Delta variant and potentially able
to avoid the protection provided by the currently available COVID-19 vaccines. See Michaeleen Doucleff, New Evidence Shows Omicron Likely
Spreads Twice as Fast as Delta in South Africa, NPR (Dec. 3, 2021, 5:30 PM),
https://www.npr.org/sections/goatsandsoda/2021/11/30/1059859253/why-omicron-variant-spreads-so-quickly-infectious-mutations. While the relative severity of the Omicron variant remains to be seen, the possibility that current vaccines offer diminished
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Moreover, “our system does not permit agencies to act unlawfully
even in pursuit of desirable ends.” Ala. Ass’n of Realtors, 141 S. Ct.
at 2490. Indeed, there is “no public interest in the perpetuation of
unlawful agency action.” League of Women Voters of U.S. v.
Newby, 838 F.3d 1, 12 (D.C. Cir. 2016). “To the contrary, there is
substantial public interest in having governmental agencies abide
by the federal laws that govern their existence and operations.” Id.
Because there is a substantial likelihood that the State of Florida
will prevail on the merits on appeal, an injunction pending appeal
is in the public interest in order to preserve the status quo. See BTS
Holdings, 17 F.4th at 618; see also Am. Med. Ass’n v. Weinberger,
522 F.2d 921, 927 (7th Cir. 1975) (explaining that the public interest
requires that courts “be permitted to utilize interim injunction relief in a manner which enables those courts to scrutinize administrative action in an orderly and lawful manner”). Furthermore,
maintaining the status quo would avoid exacerbating the
healthcare staff shortages at the State’s agencies and a resulting decrease in the quality of patient care. Cf. Missouri, 2021 WL
5564501, at *14 (“[W]hile, according to CMS, the effectiveness of
the vaccine to prevent disease transmission by those vaccinated is
not currently known, what is known based on the evidence . . . is
that the mandate will have a crippling effect on a significant number of healthcare facilities in Plaintiffs’ states, . . . create a critical

protection against it raises further questions as to whether the mandate can be
currently viewed as in the public interest.
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shortage of services . . . , and jeopardize the lives of numerous vulnerable citizens.” (footnote omitted)). Thus, the balance of the
harms and the public interest favor granting the State of Florida’s
motion for an injunction pending appeal.
III.

CONCLUSION

For the foregoing reasons, I would grant the State’s motion
for injunction pending appeal and therefore dissent from the majority’s denial of the motion.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RONALD C. MCCRAY, JR.,
Plaintiff,
v.

Civil Action No. 21-2882 (RDM)

JOSEPH R. BIDEN, JR.,
Defendant.

MEMORANDUM OPINION AND ORDER
Plaintiff Ronald McCray, Jr., who is proceeding pro se, seeks to enjoin the enforcement
of two presidential executive orders—Executive Order 14,042 and Executive Order 14,043—
which, respectively, direct federal agencies to require COVID-19 vaccination for federal
contractors and employees. Before the Court is Plaintiff’s motion for a temporary restraining
order (“TRO”) against the President, Dkt. 2.
Plaintiff maintains that “COVID-19 statistics are meaningless as they are based [on] false
representations of material facts” and so, he claims, “there is no COVID-19 emergency as
portrayed by CDC and WHO.” Dkt. 9 at 4. Plaintiff’s complaint and his motion for a TRO
challenge the President’s Executive Orders on four grounds: first, that the orders are “invalid”
because, he claims, the “declaration of [a] public health emergency” for COVID-19 was
“fraudulent,” Dkt. 1 at 115 (Compl. ¶ 114), and violated the Food, Drug, and Cosmetic Act, 21
U.S.C. § 360bbb-3(b), Dkt. 1 at 113 (Compl. ¶¶ 109–11); second, that the orders violate
substantive due process by burdening Plaintiff’s fundamental rights to privacy and bodily
integrity, Dkt. 1 at 115–23 (Compl. ¶¶ 115–37); third, that the orders infringe upon Plaintiff’s
equal protection rights because the orders treat individuals with natural immunity differently
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from individuals with vaccine-induced immunity, id. at 123–26 (Compl. ¶¶ 138–46); and fourth,
that the orders are “arbitrary, unlawful, contrary to constitutional rights, unsupported by
substantial evidence, and without observance of procedure,” in violation of the Administrative
Procedure Act, 5 U.S.C. § 706(2), Dkt. 1 at 126–27 (Compl. ¶¶ 146–53).
For the reasons set forth below, the Court concludes that it lacks subject-matter
jurisdiction over this dispute because it has no power to enjoin the President and because
Plaintiff’s claims are not yet ripe for adjudication. Accordingly, the Court will DENY Plaintiff’s
motion for a TRO, Dkt. 2, and will DISMISS Plaintiff’s complaint, Dkt. 1, without prejudice.
I. BACKGROUND
A.

The COVID-19 Pandemic and Executive Orders 14,042 and 14,043
COVID-19 is an infectious respiratory disease caused by the SARS-CoV-2 novel

coronavirus. Coronavirus disease (COVID-19), World Health Org., https://www.who.int/healthtopics/coronavirus#tab=tab_1 (last visited Dec. 7, 2021). Since early 2020, the COVID-19
pandemic has resulted in widespread disruption, upheaval, and tragedy across the country and
the globe. To date, more than 49 million Americans have contracted the virus, causing more
than 3.4 million hospitalizations and 785,000 deaths. See COVID Data Tracker, Cts. for Disease
Control & Prevention, https://covid.cdc.gov/covid-data-tracker (last visited Dec. 7, 2021). The
pandemic, moreover, has persisted over time; despite being more than a year and a half into the
crisis, in the past week, the United States reported over 726,000 new cases of COVID-19. Id.
The emergence of COVID-19 led the Secretary of Health and Human Services to declare
a public health emergency under 42 U.S.C. § 247d(a) in January 2020 and the President to
declare a national emergency in March 2020. See Declaring a National Emergency Concerning
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the Novel Coronavirus (COVID-19) Outbreak, Proclamation No. 9994, 85 Fed. Reg. 15337
(Mar. 13, 2020).
Shortly after the inception of the pandemic, scientists began a concerted effort to develop
an effective vaccine to combat the virus. Generally, before a vaccine may be distributed to the
public, the Food and Drug Administration (“FDA”) must review and approve the product as safe
and effective. See 42 U.S.C. § 262(a)(2)(C); 21 C.F.R. § 600.3(s). A notable exception to this
approval process, however, comes in the form of “emergency use authorization.” Under the
Food, Drug, and Cosmetic Act, the FDA may grant “emergency use authorization” to a medical
product, such as a vaccine, which permits the product to be distributed to the public during a
public health emergency, for the purpose of combatting that emergency, before the product has
received final approval from the FDA. 21 U.S.C. § 360bbb-3.
In March 2020, the Secretary of Health and Human Services determined that
“circumstances exist justifying the authorization of emergency use of drugs and biological
products during the COVID-19 pandemic.” Emergency Use Authorization Declaration, 85 Fed.
Reg. 18250, 18250 (Apr. 1, 2020). Based on this declaration, the FDA later issued emergency
use authorizations for three vaccines: the Pfizer-BioNTech and Moderna vaccines in December
2020, and the Janssen vaccine in February 2021. See Press Release, Food & Drug Admin., FDA
Takes Key Action in Fight Against COVID-19 By Issuing Emergency Use Authorization for
First COVID-19 Vaccine (Dec. 11, 2020), https://www.fda.gov/news-events/pressannouncements/fda-takes-key-action-fight-against-covid-19-issuing-emergency-useauthorization-first-covid-19; Press Release, Food & Drug Admin., FDA Takes Additional Action
in Fight Against COVID-19 By Issuing Emergency Use Authorization for Second COVID-19
Vaccine (Dec. 18, 2020), https://www.fda.gov/news-events/press-announcements/fda-takes-
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additional-action-fight-against-covid-19-issuing-emergency-use-authorization-second-covid;
Press Release, Food & Drug Admin., FDA Issues Emergency Use Authorization for Third
COVID-19 Vaccine (Feb. 27, 2021), https://www.fda.gov/news-events/pressannouncements/fda-issues-emergency-use-authorization-third-covid-19-vaccine. On August 23,
2021, the FDA gave full approval to the Pfizer-BioNTech COVID-19 vaccine for people aged 16
years and older. Press Release, Food & Drug Admin., FDA Approves First COVID-19 Vaccine
(Aug. 23, 2021), https://www.fda.gov/news-events/press-announcements/fda-approves-firstcovid-19-vaccine.
On September 9, 2021, President Biden issued two executive orders setting forth
COVID-19 vaccination requirements for federal employees and contractors. See Exec. Order
No. 14,043, 86 Fed. Reg. 50989 (Sept. 14, 2021) (federal employees); Exec. Order No. 14,042,
86 Fed. Reg. 50985 (Sept. 14, 2021) (federal contractors). Executive Order 14,042 directs
federal agencies to
ensure that contracts and contract-like instruments . . . include a clause that . . . the
contractor and any subcontractors shall, for the duration of the contract, comply
with all guidance for contractor or subcontractor workplace locations published by
the Safer Federal Workforce Task Force . . . , provided that the Director of the
Office of Management and Budget . . . approves the Task Force Guidance and
determines that the Guidance . . . will promote economy and efficiency in Federal
contracting.
86 Fed. Reg. 50985.1 Under the terms of the President’s Executive Order, the mandate applies
only to new contracts and extensions, renewals, and exercises of options on existing contracts,
although agencies are “strongly encouraged, to the extent permitted by law,” to ensure that the

Executive Order 14,042 invokes the President’s powers under the Procurement Act, 40 U.S.C.
§ 121, as the source of his authority to issue the order.
1
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safety protocols required under “all existing contracts” are “consistent with the requirements
specified in . . . th[e] order.” Id. at 50987.
On September 24, 2021, the Safer Federal Workforce Task Force (the “Task Force”)
issued guidance that all “covered contractor employees” obtain “COVID-19 vaccination . . . ,
except in limited circumstances where an employee is legally entitled to an accommodation.”
Safer Federal Workforce Task Force Guidance for Federal Contractors and Subcontractors on
COVID-19 Workplace Safety 1 (updated Nov. 10, 2021) (“Federal Contractor Guidance”); see
86 Fed. Reg. 53691 (Sept. 28, 2021) (OMB Director approval). The guidance defines a “covered
contractor employee” as “any full-time or part-time employee of a covered contractor working
on or in connection with a covered contract or working at a covered contractor workplace.”
Federal Contractor Guidance, supra, at 3. As of the most up-to-date guidance, covered
contractor employees “must be fully vaccinated no later than January 18, 2022.” Id. at 5.
Each federal contractor is responsible for ensuring that its employees comply with the
Task Force’s workplace safety protocols and must review its covered employees’ documentation
to prove vaccination status. Id. Moreover, if an employee communicates to his employer that he
is not vaccinated because of a disability or sincerely held religious belief, then it is up to the
federal contractor to “review and consider what, if any, accommodation it must offer.” Id.
Executive Order 14,043 directs each federal agency to “implement . . . a program to
require COVID-19 vaccination for all of its Federal employees, with exceptions only as required
by law.” 86 Fed. Reg. 50989.2 It directs the Safer Federal Workforce Task Force to “issue
guidance . . . on agency implementation of this requirement for all agencies covered by this
The Executive Order invokes the President’s power to prescribe regulations for the conduct of
executive-branch employees under 5 U.S.C. §§ 3301, 3302 & 7301 as the source of his authority
to issue the order.
2
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order.” Id. The resulting guidance advises that “[f]ederal employees need to be fully vaccinated
by November 22, 2021.” Vaccinations, Safer Federal Workforce,
https://www.saferfederalworkforce.gov/faq/vaccinations (last visited Dec. 7, 2021) (“Federal
Employee Guidance”). It goes on to explain that federal employees are not “considered fully
vaccinated for COVID-19” until “2 weeks after they have received the requisite number of doses
of a COVID-19 vaccine.” Id. As a result, except as discussed below, federal employees were
required to receive their “last dose of the vaccine by no later than November 8, 2021 to meet the
November 22, 2021 deadline to be fully vaccinated.” Id. The guidance cautions that employees
who “fail to comply with a requirement to be fully vaccinated . . . and have neither received an
exception or extension nor have an exception or extension request under consideration” are
“subject to discipline, up to and including termination or removal.” Id.
Termination or removal is not an immediate consequence of noncompliance. Rather, the
Federal Employee Guidance advises agencies to “initiate an enforcement process to work with
employees to achieve their compliance.” Id. This process should initially include “an
appropriate period of education and counseling, including providing employees with information
regarding the benefits of vaccination and ways to obtain the vaccine.” Id. “If the employee does
not demonstrate progress toward becoming fully vaccinated . . . by the end of the counseling and
education period,” the next step is for agencies to “issue a letter of reprimand, followed by a
short suspension.” Id. If noncompliance continues during the suspension, the agency may then
propose removal. Id.
The Federal Employee Guidance recognizes that certain federal employees may be
eligible for an exception to the vaccine requirement in “limited circumstances” in which “the law
requires an exception.” Id. Specifically, “an agency may be required to provide a reasonable

6

Case
Case2:21-cv-01568-MTL
1:21-cv-02882-RDMDocument
Document
117-2
11 Filed
Filed12/07/21
12/10/21 Page
Page78ofof20
21

accommodation to employees who communicate to the agency that they are not vaccinated
against COVID-19 because of a disability or because of a sincerely held religious belief,
practice, or observance.” Id. When such cases arise, the Federal Employee Guidance provides
that the agency should “follow its ordinary process to review and consider what, if any,
accommodation it must offer.” Id. If an employee’s request for an exception is denied, then the
employee must receive “their first (or, if a one-dose series, only), dose within two weeks of the
final determination to deny the accommodation.” Id.
B.

Plaintiff’s Factual Background
Plaintiff Ronald McCray, Jr., works full-time as a computer programmer for the Internal

Revenue Service (“IRS”) and part-time as a network operations support contractor for the
Department of Defense, Dkt. 1 at 16 (Compl. ¶ 12); Nov. 12, 2021, Hrg. Tr. (Rough at 1, 3). As
such, he alleges that he is “a federal employee and contractor within the meaning of the
President’s orders.” Dkt. 1 at 16 (Compl. ¶ 12). Plaintiff is unvaccinated and opposes receiving
the COVID-19 vaccine, Nov. 12, 2021, Hrg. Tr. (Rough at 2); he also alleges, however, that he is
“naturally immune to conoravirus” because he “has already recovered from . . . COVID-19.” Id.
at 16 (Compl. ¶ 12). Plaintiff asserts that he suffered “two life-threatening heart attacks” in
2013, and that those heart attacks resulted in “life-long injuries” with which he is only able to
“cope . . . through diet and exercise,” although he admits that he currently is “not under the direct
care of any doctor.” Id. at 16–17 (Compl. ¶ 12). He raises a concern that “the President’s order
mandate [he] inject himself with vaccines known to have increased risks of heart inflammation in
males of his age group.” Id. at 16 (Compl. ¶ 12).
Plaintiff initiated this action on November 1, 2021, seeking a declaration that the
President’s orders are unlawful and an injunction “to prevent enforcement of the [P]resident’s
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orders against” him. Dkt. 1 at 129. On the same day, Plaintiff also filed a motion for a TRO
against the President. Dkt. 2. In response to Plaintiff’s motion, the Court ordered Plaintiff
“immediately to cause copies of the summons, the complaint, and the motion for a temporary
restraining order to be served on Defendant” and, “[a]s soon as counsel for the United States
[wa]s identified,” to “promptly contact” the Clerk of Court to “set a date for an initial status
conference.” Min. Order (Nov. 2, 2021). The government entered an appearance on November
5, 2021, and the Court held an initial status conference with the parties on November 12, 2021.
At that conference, Plaintiff informed the Court that he remains an IRS employee and a defense
contractor and has not yet had any adverse employment action taken against him. Nov. 11, 2021,
Hrg. Tr. (Rough at 1–2). In addition, Plaintiff explained that he has applied for a medical
exemption, but he expects his exemption to be denied because he is not currently being treated
by a doctor, and he thus concededly “submitted an incomplete application.” Id. (Rough at 1–2,
4–5). At the conclusion of the hearing, the Court set a briefing schedule on Plaintiff’s motion for
a TRO. Pursuant to that order, Defendant filed his opposition to the motion on November 17,
2021, Dkt. 8, and Plaintiff filed his reply on November 22, 2021, Dkt. 9.
II. ANALYSIS
Plaintiff’s complaint and motion for a TRO raise four challenges to the President’s
executive orders. First, Plaintiff alleges that the orders must be invalidated because they “cite
the COVID-19 public health emergency as . . . justification,” and, on Plaintiff’s telling, the
COVID-19 pandemic was improperly designated a public health emergency by the Secretary of
HHS, in violation of the Food, Drug, and Cosmetic Act, 21 U.S.C. § 360bbb-3(b). Dkt. 1 at 112
(Compl. ¶ 106). Plaintiff’s complaint devotes approximately ninety pages to describing various
publications that, he says, show that “CDC and WHO ‘knowingly and willfully’ devised a
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fraudulent ‘testing scheme’ to produce 100% false-positives rate, which CDC and WHO used to
arbitrarily drum up Covid-19 deaths and cases with the goal of stoking emergency of a reported
novel coronavirus.” Id. at 114 (Compl. ¶ 113) (footnotes omitted). Plaintiff also argues that this
material shows that the risk of asymptomatic spread is much lower than the government has
represented, id. at 77–101 (Compl. ¶¶ 79–91), and that natural immunity against COVID-19 is
just as effective, if not more effective, than vaccine-derived immunity, id. at 72–77 (Compl.
¶ 68–78). In short, Plaintiff claims that the COVID-19 pandemic was unlawfully designated as a
public health emergency because the severity of the pandemic was based in data the government
purportedly knew to be false. Plaintiff asserts that because “[f]raud destroys the validity of
everything into which it enters,” both of “the President’s orders are invalid as the mandates rely
on a fraudulent declaration of public health emergency as justification.” Id. at 115 (Compl.
¶ 114) (quotation marks omitted).
Second, Plaintiff contends that the President’s orders violate his Fifth Amendment right
to substantive due process and bodily integrity. He maintains that (1) there are “limits on
governmental power to mandate medical treatment or to bar its rejection,” id. at 117 (Compl.
¶ 120) (quotation marks omitted); (2) the government’s “interest in the protection of life falls
short of justifying any plenary override of individual liberty claims,” id. (quotation marks
omitted); and (3) the “forcible injection of medication into a nonconsenting person’s body
represents a substantial interference with that person’s liberty,” id. at 121 (Compl. ¶ 128)
(quotation marks omitted). Since, on his telling, a “fundamental right” is at issue, Plaintiff
argues that the President’s orders must overcome strict scrutiny. Id.
Third, Plaintiff claims that the orders deprive him of his Fifth Amendment right to equal
protection. He maintains that the government has unlawfully discriminated on the basis of
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natural immunity to COVID-19, because the order treats individuals with (what he claims are)
similar forms of immunity differently by requiring the termination of individuals who have
naturally acquired immunity but not those with vaccine-induced immunity. Id. at 123–26
(Compl. ¶¶ 138–46). Plaintiff argues that this disparate treatment is irrational, because (in his
view) “the science supports the idea that natural immunity is better or as good as vaccine induced
immunity.” Id. at 125 (Compl. ¶ 141). For similar reasons, Plaintiff maintains that the
President’s orders violate Section 706(2) of the APA because they are “arbitrary, unlawful,
contrary to constitutional rights, unsupported by substantial evidence, and without observance of
procedure.” Id. at 126–27 (Compl. ¶ 149).
A TRO is “an extraordinary form of relief.” Banks v. Booth, 459 F. Supp. 3d 143, 149
(D.D.C. 2020). An application for a TRO is “analyzed using factors applicable to preliminary
injunctive relief,” id. (citing Gordon v. Holder, 632 F.3d 722, 723–24 (D.C. Cir. 2011)), and thus
“may only be awarded upon a clear showing that the plaintiff is entitled to such relief,” id.
(quoting Sherley v. Sebelius, 644 F.3d 388, 392 (D.C. Cir. 2011)). In general, a plaintiff seeking
preliminary injunctive relief “must establish [1] that he is likely to succeed on the merits, [2] that
he is likely to suffer irreparable harm in the absence of preliminary relief, [3] that the balance of
equities tips in his favor, and [4] that an injunction is in the public interest.” Aamer v. Obama,
742 F.3d 1023, 1038 (D.C. Cir. 2014) (alterations in original) (quotation marks omitted).
Before the Court may consider whether Plaintiff has met his burden with respect to these
factors, however, the Court must first confront whether it has jurisdiction over Plaintiff’s suit.
See Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94–95 (1998). This inquiry is
antecedent to the question of preliminary relief because, where a court lacks jurisdiction, a
plaintiff is “not entitled to any relief, let alone the extraordinary remedy of a preliminary
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injunction.” Schindler Elevator Corp. v. Wash. Metro. Area Transit Auth., 514 F. Supp. 3d 197,
212 (D.D.C. 2020). As explained below, Plaintiff’s motion for a TRO must be denied both
because the Court lacks jurisdiction to enjoin the President and because Plaintiff’s claims are
unripe. In addition, because the Court’s lack of subject-matter jurisdiction precludes it from
taking any further action in this matter, the Court will sua sponte dismiss the complaint, but will
do so without prejudice.
A.

Jurisdiction to Enjoin the President
The central defect in Plaintiff’s complaint is that the only defendant against whom he

seeks declaratory and injunctive relief is the President of the United States. As a “threshold”
matter, the Court is obligated to “evaluate[] whether injunctive relief against the President [i]s
available.” Franklin v. Massachusetts, 505 U.S. 788, 803 (1992) (plurality opinion). In this
case, both Supreme Court and D.C. Circuit precedent cast doubt on the availability of injunctive
relief as a remedy. In Mississippi v. Johnson, 71 U.S. (4 Wall.) 475 (1867), the State of
Mississippi sued to enjoin President Andrew Johnson “from executing or in any manner carrying
out . . . the Reconstruction Acts.” Id. at 475. In evaluating whether the Court was vested with
the authority to enjoin the President, the Court invoked fundamental principles of separation of
powers. It observed that neither “Congress[,] [a]s the legislative department,” nor “the
President[,] [a]s the executive department[,] . . . can be restrained in its action by the judicial
department; though the acts of both, when performed, are, in proper cases, subject to its
cognizance.” Id. at 500. Indeed, “[t]he impropriety of such interference [is] clear[],” the Court
continued, because it would inevitably lead to an irresolvable “collision” between coequal
“departments of the government.” Id. at 500–01. Thus, the Court concluded, “this court has no
jurisdiction of a bill to enjoin the President in the performance of his official duties.” Id.
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More than a century later, the Supreme Court cited favorably to this analysis in Franklin
v. Massachusetts, 505 U.S. 788 (1992). Quoting Johnson, the plurality opinion in Franklin
confirmed that, “in general,” a court “has no jurisdiction of a bill to enjoin the President in the
performance of his official duties.” Id. at 802–03 (quoting 71 U.S. (4 Wall.) at 501). The
plurality, moreover, couched this jurisdictional defect in terms of standing, indicating that
because an injunction is unavailable against the President, plaintiff’s injuries cannot be redressed
through that avenue. See id.; see also Lujan v. Defs. of Wildlife, 504 U.S. 555, 560–61 (1992)
(explaining that, to establish standing, (1) the plaintiff “must have suffered an ‘injury in fact;’”
(2) “there must be a causal connection between the injury and the conduct complained of;” and
(3) “it must be ‘likely,’ as opposed to merely ‘speculative,’ that the injury will be ‘redressed by
a favorable decision’”). The plurality opinion in Franklin garnered only four votes. See 505
U.S. at 789–90. But the proposition that courts lack the power to enjoin the President garnered
five, as Justice Scalia agreed in his concurrence that “no court has authority to direct the
President to take an official act.” Id. at 826 (Scalia, J., concurring in part and concurring in the
judgment).
Franklin, however, did not absolutely slam the door shut on presidential injunctions. For
one thing, the plurality prefaced the proposition that courts lack jurisdiction to enjoin the
President with the qualifier “in general.” Id. at 802 (plurality opinion). In addition, the plurality
and Justice Scalia observed that Johnson had “left open the question whether the President might
be subject to a judicial injunction requiring the performance of a purely ‘ministerial’ duty.” Id.
at 802; id. at 827 n.2 (Scalia, J., concurring in part and concurring in the judgment). And, the
plurality’s discussion about the Court’s powerlessness to enjoin the President was arguably dicta,
since, at the end of the day, the plurality concluded that it “need not decide whether injunctive
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relief against the President was appropriate” because the injury the plaintiff alleged was “likely
to be redressed by declaratory relief against the Secretary [of Commerce] alone.” Id. at 803
(plurality opinion). Thus, Franklin arguably leaves open the possibility that an injunction
against the President might be appropriate where a ministerial duty is at issue or as a last resort in
situations where relief is not available against any other executive official.
D.C. Circuit precedent largely tracks the limits of the Franklin analysis. In Swan v.
Clinton, for example, the D.C. Circuit acknowledged Franklin’s caveat about ministerial duties,
but then observed, “[w]e have . . . never attempted to exercise power to order the President to
perform a ministerial duty.” 100 F.3d 973, 978 (D.C. Cir. 1996). Although the court
acknowledged that some of its “earlier decisions” had “asserted the authority to issue such an
order,” it noted that even those cases ultimately “declined to exercise the power so claimed.” Id.
The Swan court did recognize, however, a tension between the “risks” to “the constitutional
separation of powers” posed by an injunction against a “coequal branch,” on the one hand, and
“the bedrock principle that our system of government is founded on the rule of law,” on the
other. Id. Thus, the Swan court appeared to leave open the possibility that a suit to enjoin the
President might be available as a last resort. In the end, however, the Swan court determined
that, as in Franklin, it did not need to decide whether an injunction against the President is
always improper, because “injunctive relief against [subordinate] officials could substantially
redress [the plaintiff’s] injury.” Id. at 979.
In Newdow v. Roberts, the D.C. Circuit broadly observed that courts “do[] not sit in
judgment of a President’s executive decisions,” 603 F.3d 1002, 1012 (D.C. Cir. 2010), and “do
not have the jurisdiction to enjoin him,” id. at 1013. But, the court made both of these
observations in dicta. The plaintiffs in Newdow did not name the President as a defendant;
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instead, they sought to enjoin all current and future individuals whom the President might task
with administering presidential inaugurations from including references to God in the
inauguration ceremony, including in the oath of office. Id. at 1006–08. The court rejected that
claim for two reasons: First, the court held that because plaintiffs had sought to enjoin an
unidentifiable number of defendants, they had improperly requested a general injunction “against
the world” that was “not within the power of the courts.” Id. Second, the court concluded that
plaintiffs’ claims were not redressable because the defendants “possess[ed] no authority—
statutory or otherwise—to actually decide whether future inaugural ceremonies will contain the
offending religious elements,” since only the President and President-elect make those decisions
and the plaintiffs had not named them as defendants. Id. at 1011. Only after resolving the case
on these grounds did the Newdow court observe that the “only apparent avenue of redress for
plaintiffs’ claimed injuries would be injunctive or declaratory relief against all possible
President-elects and the President himself” and that such relief would be unavailable because of
the court’s lack of power to enjoin the President. Id. at 1013.
For present purposes, this Court need not decide whether the judicial power might in
truly extraordinary circumstances permit a Court to enjoin the President, because—by any
measure—this is not such a case. Here, neither of the President’s executive orders qualifies as a
ministerial action. Both orders are discretionary actions undertaken as part of the President’s
official duties. And, here, as in Franklin and Swan, an injunction against the President is not the
only possible avenue for relief, since Plaintiff may sue other executive officials who are tasked
with enforcing the President’s orders.
The discussion thus far has centered on Plaintiff’s request for injunctive relief. Plaintiff,
however, has asked the Court not just for an injunction, but also for a declaration that the
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President’s actions are unlawful. Neither Johnson nor Franklin considered whether declaratory
relief is available against the President. In his concurrence in Franklin, Justice Scalia wrote that
declaratory relief is unavailable against the President, see 505 U.S. at 827–28 (Scalia, J.,
concurring in part and concurring in the judgment), but his opinion garnered only one vote. The
D.C. Circuit, in contrast, did address declaratory judgments in both Swan and Newdow. In Swan,
the court reasoned that “similar considerations regarding a court’s power to issue relief against
the President himself apply to [a] request for a declaratory judgment,” and so the court concluded
that neither injunctive nor declaratory relief was available against the President in that case. 100
F.3d at 976–77 n.1. Similarly, in Newdow, the D.C. Circuit observed that “court[s]—whether via
injunctive or declaratory relief—do[] not sit in judgment of a President’s executive decisions,”
603 F.3d at 1012 (emphasis added), and noted in passing that “courts have never submitted the
President to declaratory relief,” id. at 1013. As another judge on this Court has pointed out, see
Citizens for Resp. & Ethics in Wash. v. Trump, 302 F. Supp. 3d 127, 139 n.6 (D.D.C. 2018), that
latter point admits of at least one exception; the D.C. Circuit subjected the President to
declaratory relief in National Treasury Employees Union v. Nixon (NTEU), 492 F.2d 587, 616
(D.C. Cir. 1974). However, even though Newdow did not address NTEU, the D.C. Circuit had
previously discussed the case in Swan, where the court wrote that it was “not entirely clear”
whether NTEU “remain[ed] good law” after Franklin, although it ultimately did not decide the
issue. Swan, 100 F.3d at 978. In any event, as discussed, Newdow’s passing observations
concerning the judicial power to enjoin the President were made in dicta, since the President was
not a defendant in that case. The Swan decision, moreover, appears to leave open the possibility,
as Franklin does, that an injunction—and consequently a declaration—might be available against
the President in extraordinary cases. That being said, once again, the Court need not decide this
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issue here, because it is clear that a declaratory judgment is not available to Plaintiff, both
because the conduct at issue does not involve a ministerial duty of the President, and because
relief is available against other executive officials and so the President has not been sued as a last
resort.
As a result, under controlling Supreme Court and D.C. Circuit precedent, the Court
concludes that Plaintiff lacks standing to seek an injunction or declaratory judgment against the
President, and so the Court lacks Article III jurisdiction over this case—at least as it is currently
framed. Since the absence of jurisdiction prevents the Court from granting relief, Schindler
Elevator Corp., 514 F. Supp. 3d at 212, the Court denies Plaintiff’s motion for a TRO. The
Court is also obligated to go one step further, however. Although the government has not moved
to dismiss Plaintiff’s complaint, “[w]ithout jurisdiction, the court cannot proceed at all,” and so
“the only function remaining is . . . [to] announc[e] th[at] fact and dismiss[] the cause.” Steel
Co., 523 U.S. at 94 (quotation marks omitted). The D.C. Circuit has held that, in the context of
“a preliminary injunction,” if “a litigant cannot establish standing as a matter of law, the proper
course is . . . dismissal.” Elec. Privacy Info. Ctr. v. U.S. Dep’t of Commerce, 928 F.3d 95, 104
(D.C. Cir. 2019) (emphasis omitted). Accordingly, the Court must, in addition to denying the
TRO, dismiss Plaintiff’s complaint sua sponte for lack of subject-matter jurisdiction.
Of course, it is important to clarify that none of the foregoing discussion should be
interpreted to mean that presidential executive orders are immune from injunctive or declaratory
relief. Indeed, to the contrary, notable examples of such cases abound. See, e.g., Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952); Panama Refin. Co. v. Ryan, 293 U.S. 388
(1935); Chamber of Com. v. Reich, 74 F.3d 1322 (D.C. Cir. 1996). But the critical lesson is that,
in such litigation, the proper course is to seek to enjoin a member of the executive branch from
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carrying out the executive order at issue, not the President. See Franklin, 505 U.S. at 802 (citing
Youngstown, 343 U.S. 579). With this in mind, the Court will dismiss Plaintiff’s complaint
without prejudice, because it may be possible for Plaintiff to raise his claims against a different
executive branch official other than the President.
B.

Ripeness
Even if Plaintiff were to amend his complaint to enjoin officials other than the President,

however, the Court would still lack jurisdiction at this time because Plaintiff’s claims are not yet
ripe for adjudication. “Ripeness is a justiciability doctrine designed ‘to prevent courts, through
avoidance of premature adjudication, from entangling themselves in abstract disagreements over
administrative policies.’” Nat’l Park Hospitality Ass’n v. Dep’t of Interior, 538 U.S. 803, 807
(2003) (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 148 (1967)); see also Davis v. Nuclear
Regul. Comm’n, 492 F.3d 421, 424 (D.C. Cir. 2007). The doctrine is premised, in part, on
Article III’s case or controversy limitation and, in part, on prudential considerations “for refusing
to exercise jurisdiction.” Nat’l Park Hospitality Ass’n, 538 U.S. at 808 (quoting Reno v.
Catholic Soc. Servs., Inc., 509 U.S. 43, 57 n.18 (1993)).
At a “constitutional minim[um],” Wyo. Outdoor Council v. U.S. Forest Serv., 165 F.3d
43, 48 (D.C. Cir. 1999), the doctrine of ripeness “prohibits courts from issuing advisory opinions
on speculative claims,” Nat’l Env’t Dev. Ass’ns Clean Air Project v. EPA, 752 F.3d 999, 1007
(D.C. Cir. 2014). This aspect of the ripeness doctrine is closely related to and, indeed,
“subsumed into the Article III requirement of standing, which requires a petitioner to allege inter
alia an injury-in-fact that is ‘imminent’ or ‘certainly impending.’” Am. Petrol. Inst. v. EPA, 683
F.3d 382, 386 (D.C. Cir. 2012). Thus, “[a] claim is not ripe for adjudication if it rests upon
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contingent future events that may not occur as anticipated, or indeed may not occur at all.”
Texas v. United States, 523 U.S. 296, 300 (1998) (quotation marks omitted).
Plaintiff’s claims must be dismissed because they fail to identify a non-speculative
dispute that is ripe for adjudication. Rather, Plaintiff’s purported injury is contingent upon his
employers denying his application for a medical exemption. This is a “contingent future event[]
that may not occur as anticipated, or indeed may not occur at all.” Texas, 523 U.S. at 300
(quotation marks omitted).
Plaintiff has represented to the Court that he “put in” for “medical exemptions” because
of his heart condition and “the paperwork is working its way through.” Nov. 11, 2021, Hrg. Tr.
(Rough at 2). The Task Force’s guidance currently lists certain heart conditions among the bases
for a medical accommodation recommended by the CDC. See Federal Employee Guidance,
supra. While Plaintiff’s request remains pending, he does not face an “imminent or certainly
impending injury,” Chlorine Inst., Inc. v. Fed. R.R. Admin., 718 F.3d 922, 927 (D.C. Cir. 2013),
because, as the government represented at the initial status conference, the “deadline [to become
vaccinated] does not apply to anybody who . . . has an exemption pending and under
consideration,” and those employees “won’t be subject to discipline” during the pendency of
their applications. Nov. 12, 2021, Hrg. Tr. (Rough at 9); see also Federal Employee Guidance,
supra; Federal Contractor Guidance, supra, at 5; Dkt. 8 at 23.
At the November 12, 2021, status conference, Plaintiff indicated that he expects that his
request for an exemption will be denied because he “do[es]n’t have a doctor” and therefore
“submitted an incomplete application.” Nov. 12, 2021, Hrg. Tr. (Rough at 4). Without knowing
more about the documentation that Plaintiff has submitted or about Plaintiff’s employers’
policies and process for assessing for medical exemptions, however, the Court cannot know (or
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even reasonably predict) whether Plaintiff’s request will, in fact, be denied, or, if so, on what
basis. Any denial that results from the incompleteness of Plaintiff’s application, moreover,
might be cured by seeking an examination from a doctor and supplementing his application with
the appropriate supporting documents. And, if Plaintiff were to fail to do so, it is likely that his
waiver application would not be denied on the merits, but, rather, for failure to comply with the
mandated procedures. The “mere potential” that Plaintiff might suffer a future injury is
insufficient to “render an issue ripe for review.” Friends of Keeseville, Inc. v. FERC, 859 F.2d
230, 236 (D.C. Cir. 1988) (emphasis omitted).
Finally, it is not clear whether Plaintiff’s federal contractor employer is covered by the
President’s Executive Order. By its terms, Executive Order 14,042 applies only to “new
contracts,” “new contract-like instruments,” “new solicitations for contracts or contract-like
instruments,” “extensions or renewals of existing contracts or contract-like instruments,” and
“exercises of options on existing contracts or contract-like incidents” that are entered into “on or
after October 15, 2021.” 86 Fed. Reg. 50987. Plaintiff has not provided any evidence
concerning whether his contractor-employer’s relationship with the federal government meets
this definition, and so the Court cannot be certain whether Plaintiff will suffer any adverse
consequence related to his federal-contractor employment.
Under these circumstances, Plaintiff’s request for emergency relief is not ripe.3 At
bottom, Plaintiff “complain[s] of a compulsory inoculation [he] may never need to take, and of

3

Although not necessary to decide the present motion, the Court observes that there may be
other jurisdictional barriers to Plaintiff’s suit, in addition to the President’s immunity from
injunctive relief and the lack of ripeness of Plaintiff’s claims. For example, the Court may lack
jurisdiction over Plaintiff’s challenge to Executive Order 14,043 in his capacity as an employee
of the IRS. In Elgin v. Department of the Treasury, 567 U.S. 1 (2012), the Supreme Court held
that the exclusive avenue for review of final adverse action against federal employees covered by
19
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adverse employment action[] [he] may never experience.” Church v. Biden, No. 21-cv-2815,
2021 WL 5179215, at *1 (D.D.C. Nov. 8, 2021). “This uncertainty weighs decisively against the
ripeness of Plaintiff[’s] claims,” id., and so the Court concludes that even if Plaintiff were to add
defendants other than the President, it would lack subject-matter jurisdiction at this time.4
CONCLUSION
For the foregoing reasons, Plaintiff’s motion for a temporary restraining order, Dkt. 2, is
hereby DENIED, and Plaintiff’s complaint, Dkt. 1, is DISMISSED without prejudice for lack of
subject-matter jurisdiction.
SO ORDERED.

/s/ Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date: December 7, 2021

the Civil Service Reform Act of 1978, 5 U.S.C. § 1101 et seq., is through a hearing before the
Merit Systems Protection Board and, if necessary, appeal to the United States Court of Appeals
for the Federal Circuit. Elgin, 567 U.S. at 5–6, 12–13; see 5 U.S.C. §§ 7511(a)(1), 7512,
7513(d), 7703(a)(1). At present, however, the record is not clear as to whether Plaintiff is a
“competitive service” or “excepted service” employee to whom the Civil Service Reform Act’s
statutory review scheme applies. See 5 U.S.C. § 7511.
4

The Court recognizes that there is substantial overlap between the constitutional aspect of the
ripeness doctrine and the “irreparable injury” element of the TRO factors, see, e.g., Time Warner
Ent. Co. L.P. v. FCC, 810 F. Supp. 1302, 1304 n.5 (D.D.C. 1992), which constitutes “the sine
qua non for obtaining a preliminary injunction,” Jubilant DraxImage Inc. v. U.S. Int’l Trade
Comm’n, 396 F. Supp. 3d 113, 123 (D.D.C. 2019). Because of this overlap, the Court’s ripeness
analysis necessarily tracks the irreparable injury analysis. But, since courts must first consider
their jurisdiction before reaching the merits of a case, the Court has limited its discussion of
Plaintiff’s lack of irreparable injury here to the ripeness of Plaintiff’s claims.
20
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
NAVY SEAL 1, et al.,
Plaintiffs,
v.

CASE NO. 8:21-cv-2429-SDM-TGW

JOSEPH R. BIDEN, et al.,
Defendants.
___________________________________/
ORDER
On August 23, 2021, the FDA licensed Pfizer’s COVID-19 vaccine. On August 24, 2021, the Department of Defense (DoD) directed each branch of the military
to require “full vaccination of all members of the Armed Forces.” As a result, each
branch by regulation requires “full vaccination” (that is, the final injection plus fourteen days) not later than a stated day: November 2, 2021, for the Air Force; November 22, 2021, for the Coast Guard; November 28, 2021, for the Navy and Marines;
and December 15, 2021, for the Army.
Although each branch permits a service member to request a religious exemption (and other exemptions) and although each branch defers the vaccine requirement during the request and any appeals, the military’s data (Doc. 34) show that the
military through mid-November has received about 16,643 requests for religious exemption and denied about 2,223, which resulted in 466 appeals. The military had finally denied only one request but had granted none, preliminarily or otherwise.
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On September 9, 2021, President Biden issued Executive Order 14042, which
causes federal agencies to include in any new, renewed, or modified contract a federal task force’s guidance requiring the vaccination of a federal contractors’ employees not “entitled to an accommodation.” Also on September 9, 2021, President
Biden issued Executive Order 14043, which directs each federal agency to require the
vaccination of every federal civilian employee “with exceptions only as required by
law.” The executive orders and implementing guidance commit to the employing
agency or contractor the discretion to resolve a religious exemption.
Harboring a religious objection to the COVID-19 vaccine, the plaintiffs sued
and promptly moved to preliminarily enjoin the military directive and the executive
orders. The plaintiffs comprise service members in each branch (except the Space
Force), a federal contractor, and employees of other federal contractors (but no employee of a federal agency) and sue President Biden (but no federal agency) and the
Secretary of DoD and the Department of Homeland Security (but no branch of the
armed forces). The plaintiffs move to represent a putative class of all service members, all federal contractors, all employees of federal contractors, and all federal civilian employees. The plaintiffs claim that the military directive and the executive orders violate the “informed consent” provisions of 21 U.S.C. § 360bbb-3 (Count I),
the Free Exercise Clause of the First Amendment (Count II), and the Religious Freedom Restoration Act (RFRA) (Count III). The complaint and the plaintiffs’ other
papers identify each plaintiff by title but not by name, and no motion to proceed
pseudonymously appears.
-2-
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PRELIMINARY ISSUES
1.

No plaintiff is a federal civilian employee.

The plaintiffs sue to enjoin Executive Order 14043, which directs each federal
agency to require the vaccination of the agency’s federal civilian employees, but no
plaintiff is a federal civilian employee. Although the complaint identifies a plaintiff
as “Department of Energy Civilian Nuclear Tech,” during the hearing on the motion
for a preliminary injunction counsel for the plaintiffs acknowledged that Civilian Nuclear Tech works for a federal contractor, not a federal agency. Because no plaintiff
is a federal civilian employee, the plaintiffs cannot challenge Executive Order 14043.
California v. Texas, 141 S. Ct. 2104, 2114–16 (2021); Lewis v. Casey, 518 U.S. 343, 357
(1996) (“[N]amed plaintiffs who represent [the] class ‘must allege and show that they
personally have been injured, not that injury has been suffered by other, unidentified
members of the class[.]’”)
2.

Each executive order includes a religious exemption.

Challenging Executive Orders 14042 and 14043 as violative of the Free Exercise Clause and RFRA (Counts II and III), the plaintiffs claim that the executive orders “prohibit[] Plaintiffs from seeking and receiving exemption and accommodation
for their sincerely held religious beliefs against the COVID-19 vaccines.” (Doc. 1
¶ 198) But Executive Orders 14042 and 14043 expressly require religious exemption,
and federal guidance commits to the employing federal contractor and to the employing federal agency, respectively, the discretion to resolve an employee’s request

-3-
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for a religious exemption. 1 Further, the complaint includes no federal civilian employee, and the record remains devoid of material suggesting that any plaintiff’s employer is a federal contractor “covered” by Executive Order 14043. Finally, the complaint alleges that a contractor unlawfully denied an employee plaintiff’s request for
a religious exemption. Although an employer’s unlawful denial might support a
claim against the employer, the denial supports no challenge to the executive orders,
which commit to the employer the discretion to resolve a religious exemption. 2
3.

No injunctive or declaratory relief can issue against the President.

Although injunctive and declaratory relief can issue against a subordinate official or agency charged to implement an executive order, the plaintiffs sue President
Biden but no subordinate official implementing Executive Orders 14042 or 14043.
“With regard to the President, courts do not have jurisdiction to enjoin him . . . and
have never submitted the President to declaratory relief.” Newdow v. Roberts, 603
F.3d 1002, 1013 (D.C. Cir. 2010); Franklin v. Massachusetts, 505 U.S. 788, 802–03
(1992) (“[I]n general this court has no jurisdiction of a bill to enjoin the President in

1
Federal guidance commits to the employing contractor the responsibility “for considering,
and dispositioning, such requests for accommodations regardless of the covered contractor employee’s place of performance.” Safer Federal Workforce Task Force, COVID-19 Workplace Safety:
Guidance for Federal Contractors and Subcontractors, at 10 (Sept. 24, 2021), available at
https://perma.cc/6DRV-LV2Q. And a federal agency considers “the basis for the claim; the nature
of the employee’s job responsibilities; and the reasonably foreseeable effects on the agency’s operations, including protecting other agency employees and the public from COVID-19.” Safer Federal
Workforce Task Force, FAQs, Vaccinations, Limited Exceptions to the Vaccination Requirement (Oct. 26,
2021), available at https://perma.cc/5Q6U-4CGG.

In the complaint, an owner of a federal contractor alleges confusion about the requirements
of the process for granting a religious exemption. No claim in the complaint successfully accomplishes the formidable, if not impossible, task of elevating confusion to an injury that supports a
claim for relief.
2
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the performance of his official duties.” (quotation marks omitted)). Although a statute can authorize review of a president’s action, RFRA lacks an “express statement
by Congress” evincing statutory authority to review the President’s action under
RFRA. Franklin at 801; Newdow v. Bush, 355 F. Supp. 2d 265, 280–82 (D.D.C. 2005)
(applying Franklin to deny a preliminary injunction asserting a RFRA claim against
President Bush).
4.

No private right of action exists under 21 U.S.C. § 360bbb-3.

Challenging the executive orders, the civilian plaintiffs sue under the “informed consent” provisions of 21 U.S.C. § 360bbb-3(e)(1)(A), which requires the
FDA to establish for an emergency product “[a]ppropriate conditions designed to ensure that individuals to whom the product is administered are informed” of “the option to accept or refuse administration of the product[.]” But this statutory “option
to accept or refuse” an emergency vaccine confers no private right of action, creates
no “‘opportunity to sue the government[,]’” and permits enforcement by the United
States and by the states in specific circumstances only. Doe v. Franklin Square Union
Free Sch. Dst., 2021 WL 4957893, at *20 (E.D.N.Y. 2021) (citing Bridges v. Houston
Methodist Hosp., --- F. Supp. 3d --- 2021 WL 2399994, at *2 (S.D. Tex. 2021)).
5.

No service member can likely prevail under 10 U.S.C. § 1107a.

Challenging the injection of a vaccine that (according to the plaintiffs) the
FDA has authorized for emergency use only, the service-member plaintiffs sue the

-5-
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DoD under 10 U.S.C. § 1107a, 3 which, the defendants apparently concede, prohibits
the military’s administering an emergency vaccine without the service member’s consent. Although the FDA licensed Pfizer’s vaccine as “safe and effective,” the plaintiffs argue that the licensed vaccine, which the FDA license permits Pfizer to market
as “Comirnaty,” remains unavailable in the United States. The service-member
plaintiffs contend that the vaccination deadline compels their accepting without consent the injection of an emergency vaccine.
Pfizer has produced vaccines bearing the “emergency use authorization” label
but nonetheless complying with the technical, scientific, compositional, manufacturing, and other requirements of the FDA license. (Doc. 23-14 ¶ 13) Comirnaty comprises “the same formulation as” Pfizer’s emergency vaccine and “can be used interchangeably . . . to provide [the two-dose] vaccination series[.]” (Doc. 23-14 at 33)
The plaintiffs identify no factual distinction between Pfizer’s vaccine bearing the
emergency label but produced in compliance with the FDA license and Pfizer’s “interchangeable” vaccine bearing the Comirnaty label. Also, the plaintiffs identify no
legal distinction pertinent to informed consent under 10 U.S.C. § 1107a. The August 24, 2021 DoD memorandum states that “[m]andatory vaccination against
COVID-19 will only use COVID-19 vaccines that receive full licensure” and that the
DoD possesses and “is using” “hundreds of thousands” of Pfizer vaccines bearing

In the complaint, the plaintiffs fail to cite 10 U.S.C. § 1107a and instead cite 21 U.S.C.
§ 360bbb-3, which includes no private right of action. A review of the motion for preliminary injunction suggests that the service-member plaintiffs intend to sue under 10 U.S.C. § 1107a.
3
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the emergency label but complying with the FDA license. (Doc. 23-15 ¶ 18) Nothing in the record suggests that a service-member plaintiff, each of whom remains
temporarily exempt from the military’s vaccination requirement during the pendency
of a request for religious exemption and during any appeal, requested or was denied
a Pfizer vaccine complying with the FDA license. The plaintiffs fail to show that the
military will require — imminently or otherwise — a service-member plaintiff to receive an emergency vaccine not complying with the FDA license. Doe v. Austin, No.
3:21-cv-1211, Doc. 47 (N.D. Fla. Nov. 11, 2021) (Winsor, J.) (denying a preliminary
injunction “[b]ecause the [service-member] plaintiffs have not shown they are (or will
be) required to receive an EUA-labeled, non [license]-compliant vaccine[.]”)
*

*

*

Because no plaintiff is a federal civilian employee, because each executive order includes a religious exemption, because no injunctive or declaratory relief can issue against the President, because no private right of action exists under 21 U.S.C.
§ 360bbb-3, and because no service member can likely prevail under 10 U.S.C.
§ 1107a, only the service members’ claims under the Free Exercise Clause and
RFRA remain for discussion.

-7-
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DISCUSSION
This action questions the effect of the Free Exercise Clause, the “prohibiting”
clause of the First Amendment.4 The meaning of the Free Exercise Clause, which
understandably leaves “free exercise” undefined, has confused, confounded, and
vexed studious and well-meaning citizens and, especially, beleaguered jurists for
many decades. (For a vivid example, see McGowan v. Maryland, 366 U.S. 420 (1961)
(separate opinions appear at 366 U.S. 459, 561, 583, 599, and 617).
Thomas Jefferson in his often-remarked letter (his “wall of separation” letter)
to the Danbury Baptists in 1802 seems confidently to declare that “the legitimate
powers of government reach actions only, and not opinions” and that a person “has
no natural rights in opposition to his social duties.” James Madison, often but not
always in agreement with Jefferson, held that the constitutional meaning of “religion” extends to “the means of discharging” religious faith. And, among others,
William Penn held that “liberty of conscience,” which during the time of the Founders meant religious liberty, included “not only a mere liberty of the mind, in believing
or disbelieving . . . but the exercise of ourselves in a visible way of worship.” Of

The First Amendment, a spare but dense forty-five words, preserves against legislative intrusion by Congress an array of rights irreplaceable to the civil and peaceful preservation of a constitutional republic. After the central prohibition “Congress shall make no law,” the First Amendment
deploys three participles to identify the laws the amendment forbids. The three participles—respective, prohibiting, and abridging—are not identical and not synonymous but suggest a hierarchical
ordering. Akin to the encompassing but amorphous phrase “relating to,” “respecting” connotes the
proscription of any law touching the pertinent rights. A more focused and more targeted phrase,
“prohibiting” connotes a bar against any law that disallows, proscribes, or precludes the pertinent
rights. “Abridging” connotes a bar of any law that compacts, constricts, confines, or otherwise impedes the pertinent rights. But the Supreme Court seldom, if ever, mentions the presence of these
three distinct terms and attributes little, if any, importance to the apparent hierarchy of protections
embedded in the First Amendment.
4
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course, the statements and the writings of this or that person, however prominent in
the politics of the founding years or of another time, might influence — but cannot in
isolation resolve — the meaning of a founding document (or any other document)
that was drafted by one or more persons, first approved by a larger group of persons,
and finally approved after further and more encompassing deliberation, for example,
in the several states. Although famously inconstant and sometimes even self-contradictory on the subject, the Supreme Court’s interpretation governs the content and
effect of the First Amendment (the Supreme Court’s exclusive power to interpret the
Constitution is one of the rare doctrines on which the Supreme Court is tirelessly
constant).
Remarkably, from 1789 to 1878 the Supreme Court had no occasion to expound the meaning of the Free Exercise Clause (perhaps the meaning was agreed
and accepted, and the lawmakers, mindful of the Constitution and the tradition of
deference to religious beliefs and tolerance of religious difference, prudentially chose
tolerance and diversity over aggression and enforced homogeneity). But a territorial
legislature’s response to polygamy among the Mormons resulted in Reynolds v. United
States, 98 U.S. 145 (1878), in which Chief Justice Waite for a unanimous court evaluated whether at Reynolds’s trial the judge should have instructed the jury that if
Reynolds, a Mormon criminally charged under the law of the Territory of Utah with
bigamy, was married simultaneously to two women “in pursuance of and in conformity with what he believed at the time to be a religious duty, th[en] the verdict
must be not guilty.” 98 U.S. at 161.
-9-
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Reynolds sounds strongly the theme that bigamy “has always been odious
among the northern and western nations of Europe,” in England and Wales was
punishable by death, and was at all times in the states of the United States “an offence against society.” Fortified by a recitation of some pertinent history, by a survey of the states, and by the force of public opinion, Reynolds finds that by force of
the Free Exercise Clause:
Congress was deprived of all legislative powers over mere opinion, but was left free to reach actions which were in violation of
social duties or subversive of good order.
...
Laws are made for the government of actions, and while they
cannot interfere with mere religious belief and opinions, they
may with practices.

98 U.S. at 145. Reynolds reaches a Jeffersonian result, entirely consistent with his reassurances to the Danbury Baptists, a small and uneasy assembly at the time, that
“the legislative powers of the government reach action only, and not opinions.”
After Reynolds, the Free Exercise Clause received little attention in the Supreme Court until Cantwell v. Connecticut, 310 U.S. 296 (1940), discovered that the
Fourteenth Amendment had incorporated the Free Exercise Clause and subjected
the state’s law to the First Amendment’s admonition that “Congress shall make no
law.” With the addition of challenges to state laws affecting religion, the frequency of
Supreme Court decisions on the Free Exercise Clause accelerated. In Cantwell, three
Jehovah’s Witnesses were convicted of soliciting house-to-house for contributions to
the church without first procuring a permit from “the secretary of the public welfare
- 10 -
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council of the state.” Soliciting for a religious contribution in Connecticut was fine,
but soliciting without a permit from the public welfare secretary was, according to
Connecticut, an illegal incitement of a breach of the peace.
Cantwell finds that the public-welfare secretary’s capacity to accomplish the
“censorship of religion” by an exercise of governmental permitting discretion imposed a “prior restraint” — a “denial of liberty protected by the First Amendment”
as incorporated into the Fourteenth Amendment and applied to Connecticut. Although casually mingling concepts of freedom of religion with concepts of freedom of
speech (and perhaps freedom of assembly), Cantwell resolves:
[T]o condition the solicitation of aid for the perpetuation of religious views or systems upon a license, the grant of which rests
in the exercise of a determination by state authority as to what
is a religious cause, is to lay a forbidden burden upon the exercise of liberty protected by the Constitution.

310 U.S. at 307.
Legal developments from the fraternal disagreement between Jefferson and
Madison to the present dispute are too lengthy to detail precisely. But a distinct and
troublesome thread of tension between religion and legislation appears, and the main
decisions are worth briefly recalling. For example, the availability of the Fourteenth
Amendment to support a claim against a state law yielded Sherbert v. Verner, 374 U.S.
398 (1963), in which a Seventh-Day Adventist lost her job when she declined to
work on Saturday, the Sabbath Day of her faith. The state denied her application for
unemployment compensation because she “failed without good cause . . . to accept

- 11 -
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available suitable work,” which her employer offered if she would work on Saturday,
which she would not. Sherbert, 374 U.S. at 401.
Explicitly confirming a distinction between regulation to “compel affirmation
of a repugnant belief” and “regulation of certain overt acts prompted by religious beliefs or principles,” Sherbert addresses “whether the disqualification for benefits imposes any burden on the free exercise of appellant’s religion.” Sherbert, 374 U.S. at
402–403. Acknowledging that the disqualification required by the unemployment
compensation law “derives solely from the practice of her religion” and that the law
applies “pressure upon her to forego that practice,” Sherbert equates the effect of the
law to a monetary penalty for “Saturday worship” and invalidates the law as a violation of the Free Exercise Clause because the law “penalizes the free exercise of her
constitutional liberties” by inducing her to avoid the penalty by violating a “cardinal
principle of her religious faith.” Sherbert, 374 U.S. at 404–06. Sherbert considers
whether a “compelling state interest” might counterbalance the identified infringement of religious liberty and concludes:
It is basic that no showing merely of a rational relationship to
some colorable state interest would suffice; in this highly sensitive constitutional area, “[o]nly the gravest abuses, endangering
paramount interests, give occasion for permissible limitation.

Sherbert, 374 U.S. at 406 (citing Thomas v. Collins, 323 U.S. 516, 530 (1945)). Sherbert
was a much more Madisonian result.
Similarly, Wisconsin v. Yoder, 406 U.S. 205 (1972), invalidates the state’s law
requiring compulsory school attendance for those under sixteen. Yoder and other
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Amish declined on religious grounds to send their children to school after the eighth
grade. Writing for the court, Chief Justice Burger finds the state’s interest in education (“a high responsibility”) is “not totally free from a balancing process when it impinges . . . the Free Exercise Clause . . . and the traditional interests of parents with
respect to the religious upbringing of their children.” Yoder, 406 U.S. at 213–14. After an extensive review of the provenance and practice of Amish beliefs and after
finding the beliefs sincere, enduring, and elemental to the Amish faith, the Chief Justice observes that — for the Amish — limiting a child’s education to the eighth
grade, to “the three Rs,” “is not merely a matter of personal preference, but one of
deep religious conviction.” Yoder, 406 U.S. at 216. As a result, the Chief Justice
finds “a very real threat of undermining the Amish community and religious practice
as they exist today” and concludes:
The impact of the compulsory-attendance law on respondents’
practice of the Amish religion is not only severe, but inescapable, for the Wisconsin law affirmatively compels them, under
threat of criminal sanction, to perform acts undeniably at odds
with fundamental tenets of their religious beliefs.

Yoder, 406 U.S. at 218.
Yoder balances two strong but, in Yoder’s circumstance, competing and irresolvable interests — universal education and the free exercise of religion. Because
examination identified only a marginal harm to the state’s interest if free exercise
rights were preserved, Yoder prevailed. Yoder is avowedly an example of the court’s
“recognizing the need for a sensible and realistic application of the Religion
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Clauses.” Yoder, 406 U.S. at 221. The extended discussion in Yoder includes this
summary:
The essence of all that has been said and written on the subject
is that only those interests of the highest order and those not
otherwise served can overbalance legitimate claims to the free
exercise of religion. We can accept it as settled, therefore, that,
however strong the State’s interest in universal compulsory education, it is by no means absolute to the exclusion or subordination of all other interests.

Yoder, 406 U.S. at 215. Sherbert and Yoder governed for a several years.
Somewhat similar to this dispute is Goldman v. Weinberger, 475 U.S. 503
(1986), in which the Air Force enforced a dress regulation that prohibited the wearing of a non-regulation attire, including a yarmulke worn by an Air Force psychologist who was an Orthodox Jew, an ordained rabbi, and a PhD in psychology; who
was practicing in a clinic at March Air Force Base in California; and whose sincerely
held religious belief required his wearing a yarmulke.
Although the rabbi argued for the application of Sherbert and Yoder, then-Justice Rehnquist in his opinion for the court cited the military’s “specialized society
separate from civilian society” and the military’s “respect for duty and a discipline
without counterpart in civilian life” and determined to apply a standard (unstated)
“far more deferential” than for a challenge by a civilian to a similar restriction “for
civilian society.” Goldman, 475 U.S. at 506–07. Goldman offers assurances that the
consequences of military discipline “do not, of course, render entirely nugatory in the
military context the guarantees of the First Amendment” and that:
[W]hen evaluating whether military needs justify a particular
restriction on religiously motivated conduct, courts must give

- 14 -

Case 8:21-cv-02429-SDM-TGW
Case 2:21-cv-01568-MTLDocument
Document
40117-3
Filed Filed
11/22/21
12/10/21
PagePage
15 of 16
35 of
PageID
36
2093

great deference to the professional judgment of military authorities concerning the relative importance of a particular military
interest.

Goldman, 475 U.S. at 507.
Remarking the claimed need for a “sense of hierarchical unity,” advanced in
the military “by tending to eliminate outward individual distinctions except for those
of rank,” Justice Rehnquist identifies regulations providing that only “authorized
headgear” is worn outdoors and that, except for on-duty law enforcement and in
“designated living quarters,” no headgear is worn indoors. Goldman, 475 U.S. at
508–09. Without a lucid expression of the applicable standard of scrutiny and an explanation of how the result in Goldman follows reasonably from the facts of Goldman,
the opinion leaves the reader mystified about how a mere yarmulke, worn under a
regulation Air Force cap outdoors on the base and in the confines of a psychologist’s
consulting rooms and clinic on the base, erodes “hierarchical unity”; how the yarmulke was even noticed (except perhaps in retaliation by Goldman’s litigation adversary, who filed the complaint); and how this prospective erosion of military discipline, hierarchy, or the like — not specified, not quantified, and not even exemplified
— outweighed a constitutionally fundamental right guaranteed by the Free Exercise
Clause. The Goldman dissenters complained tellingly that the military’s “lack of any
reasoned basis for prohibiting yarmulkes” was “striking” and that the majority
seemed to forsake the more demanding inquiry featured in Sherbert and Yoder. Goldman, 475 U.S. at 520 (Brennan, J., dissenting).
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Soon after Goldman came Employment Division, Department of Human Resources
of Oregon v. Smith, 494 U.S. 872 (1990), in which Justice Scalia, writing for the majority, determines that Oregon — without unconstitutionally contravening the Free Exercise rights of church members — can criminalize consumption of the hallucinogen
peyote, although members of the Native American Church use peyote in religious
rites. While surveying the precedent in which a state law of general application competes with the Free Exercise Clause, Justice Scalia first attempts to confine the precedent to instances raising “not the Free Exercise Clause alone, but the Free Exercise
Clause in conjunction with other constitutional freedoms, such as freedom of speech
and of the press,” Smith, 494 U.S. at 881, and next attempts to confine the balance of
the precedent to instances involving unemployment compensation. Further minimizing Sherbert and Yoder, Justice Scalia cites instances, including Goldman, that
evade Sherbert. In a decisive dismissal of Sherbert, Justice Scalia mentions his view of
the limitations that Sherbert would encounter “even if we were inclined to breathe
into Sherbert some life beyond the unemployment compensation field.” Smith, 494
U.S. at 884.
In precisely describing (or, at least, in trying to precisely describe) the controlling distinction, Justice Scalia in Smith distinguishes between (1) a circumstance in
which “the state has in place a system of individual exemptions,” in which case “the
state may not refuse to extend that system to cases of ‘religious hardship’ without
compelling reason” and (2) a circumstance in which a state adopts “an across-theboard criminal prohibition on a particular form of conduct.” 494 U.S. at 884.
- 16 -
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Justice Scalia’s coda to Smith presents both his recognition that several states had enacted statutory exemptions from the criminal law to permit sacramental use of peyote and his reconciliation of those exemptions to Smith:
Values that are protected against government interference
through enshrinement in the Bill of Rights are not thereby banished from the political process.
...
But to say that a nondiscriminatory religious-practice exemption is permitted, or even that it is desirable, is not to say that it
is constitutionally required, and that the appropriate occasions
for its creation can be discerned by the courts. It may fairly be
said that leaving accommodation to the political process will
place at a relative disadvantage those religious practices that are
not widely engaged in; but that unavoidable consequence of
democratic government must be preferred to a system in which
each conscience is a law unto itself or in which judges weigh
the social importance of all laws against the centrality of all religious beliefs.

Smith, 494 U.S. at 890.
A search for a general rule emerging from Smith reveals this paragraph, written by Justice O’Connor in a concurrence, which recapitulates Smith’s formal retirement of Sherbert:
The Court today extracts from our long history of free exercise
precedents the single categorical rule that “if prohibiting the exercise of religion . . . is . . . merely the incidental effect of a generally applicable and otherwise valid provision, the First
Amendment has not been offended.” [citation omitted] Indeed,
the Court holds that where the law is a generally applicable
criminal prohibition, our usual free exercise jurisprudence does
not even apply. [citation omitted] To reach this sweeping result,
however, the Court must not only give a strained reading of the
First Amendment but must also disregard our consistent application of free exercise doctrine to cases involving generally applicable regulations that burden religious conduct.
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Smith, 494 U.S. at 892 (O’Connor, J., concurring).
Smith left much uncertainty about the breadth and vigor of the Free Exercise
Clause, an uncertainty fortified by an assay of the Supreme Court’s decisions, to and
including Smith, which reveals a variety of distinctions, each offering utility in the
facts of a particular case and used by the Supreme Court to resolve challenges to governmental intrusion on Free Exercise: whether the governmental action affects belief
or conduct; if conduct is affected, whether the conduct is active or passive; whether
the governmental action affects a religious practice that is otherwise legal or otherwise illegal; whether application or enforcement of the law is mandatory, strictly or
loosely guided, or discretionary; whether governmental action enforces a law that is
generally applicable or aimed toward religious activity; whether the governmental action is generally applicable or permits exceptions; if exceptions are permitted,
whether the exceptions are religious, secular, or both; if exceptions are permitted,
whether the exceptions favor religious activity to an extent that affronts the Establishment Clause; whether the law affects a religious belief or a conviction of secular
moral conscience; whether an affected belief is sincere and, if so, whether the affected belief or conviction is implausible, irrational, or bizarre (but not whether the
belief is true or untrue); whether the belief or conviction amounts to principled opposition to a category of morally offensive events or is limited to ad hoc opposition to a
particular event (such as the difference between opposition to all wars and opposition
to a particular war); whether the law affects only the government’s conduct of its
own internal affairs; and whether the law affects only the right of free exercise or also
- 18 -

Case 8:21-cv-02429-SDM-TGW
Case 2:21-cv-01568-MTLDocument
Document
40117-3
Filed Filed
11/22/21
12/10/21
PagePage
19 of 20
35 of
PageID
36
2097

affects other constitutional rights; and sundry other distinctions from time to time deployed by the Supreme Court “as meet and convenient.”
Perceiving unhappily the result in Smith and the shifting grounds for the Supreme Court’s other Free Exercise Clause decisions, Congress enacted RFRA, which
emphatically rejects Smith and explicitly restores Sherbert and Yoder. For a unanimous court in Gonzales v. O Centro Espirita Beneficente Uniao Do Vegetal, 546 U.S. 418
(2006), the Chief Justice confirms the congressional rejection of Smith in favor of
Sherbert and Yoder and outlines more expressly the statutory purpose:
[T]he Federal Government may not, as a statutory matter, substantially burden a person’s exercise of religion, “even if the
burden results from a rule of general applicability.” [42 U.S.C.]
§ 2000bb-1(a). The only exception recognized by the statute requires the Government to satisfy the compelling interest test—
to “demonstrat[e] that application of the burden to the person—
(1) is in furtherance of a compelling governmental interest; and
(2) is the least restrictive means of furthering that compelling
governmental interest.” [42 U.S.C.] § 2000bb-1(b). A person
whose religious practices are burdened in violation of RFRA
“may assert that violation as a claim or defense in a judicial
proceeding and obtain appropriate relief.” [42 U.S.C] § 2000bb1(c).

O Centro, 546 U.S. at 424.
Further, the Chief Justice in his unanimous opinion details that, assuming a
plaintiff presents prima facie evidence of a substantial burden on a sincerely held religious exercise, the government bears the burden to prove that the law in question furthers a compelling governmental interest by the least restrictive means available.
Confirming the reasoning in Ashcroft v. American Civil Liberties Union, 542 U.S. 656
(2004), and summarizing, the Chief Justice explains:
- 19 -
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RFRA requires the Government to demonstrate that the compelling interest test is satisfied through application of the challenged law “to the person”—the particular claimant whose sincere exercise of religion is being substantially burdened.

O Centro, 546 U.S. at 430.
Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682 (2014), conceives RFRA’s statutory protection for religious liberty as more comprehensive and more accessible
than the constitutional protection, at least if the federal government is the alleged infringer. Specifically, Hobby Lobby confirms that “RFRA did more than merely restore the balancing test used in the Sherbert line of cases; it provided even broader
protection for religious liberty than was available under those decisions.” Hobby
Lobby, 573 U.S. at 695 n.3; Holt v. Hobbs, 574 U.S. 352, 859–60 (2015) (finding that
RFRA “provide[s] greater protection for religious exercise than is available under the
First Amendment.”)
The service-member plaintiffs in Count II challenge the military’s vaccination
requirement under the First Amendment and in Count III challenge the military’s
vaccination requirement under RFRA. Because to a service member RFRA “provides greater protection . . . than is available under the First Amendment,” the
RFRA claim demands primary consideration (after all, if a service member’s RFRA
claim fails, the service member’s First Amendment claim necessarily fails).
1.

The Religious Freedom Restoration Act
Under 42 U.S.C. § 2000bb-1, RFRA restricts governmental action that “sub-

stantially burden[s] a person’s exercise of religion[,] even if the burden results from a
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rule of general applicability.” Under 42 U.S.C. § 2000bb-1(b), if the action substantially burdens the exercise of religion, the government must demonstrate that the burden (1) furthers “a compelling governmental interest” and (2) represents the “least restrictive means of furthering that compelling governmental interest.” Under 42
U.S.C. § 2000bb-2(1), RFRA’s restriction applies to action by each “branch, department, agency, instrumentality, and official . . . of the United States,” including the
armed forces. In DoD Instruction 1300.17: Religious Liberty in the Military Services (Sept.
1, 2020), the Department of Defense incorporates RFRA’s standard to guide accommodating religious practice in the military.
To trigger RFRA’s strict scrutiny, a plaintiff must demonstrate that a federal
action substantially burdens the plaintiff’s free exercise of religion. Davila v. Gladden,
777 F.3d 1198, 1204 (11th Cir. 2015). Religious exercise includes “any exercise of
religion, whether or not compelled by, or central to, a system of religious belief.”
42 U.S.C. § 2000cc-5(7). This definition, which “provide[s] very broad protection for
religious liberty,” applies to “‘the performance of (or abstention from) physical acts’
that are ‘engaged in for religious reasons.’” Hobby Lobby, 573 U.S. at 693, 710 (quoting Smith, 494 U.S. at 877). Judicial inquiry remains limited to the sincerity of the
religious belief motivating the practice. Hobby Lobby, 573 U.S. at 717 n.28; see Davila,
777 F.3d at 1204 (“‘[A court’s] narrow function . . . in this context is to determine’
whether the [plaintiff’s conduct] reflects an honest conviction.’”) (emphasis omitted).
Next, a plaintiff must demonstrate that “the [governmental action] imposes a
substantial burden on the ability of the objecting parties to conduct [themselves] in
- 21 -
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accordance with their religious beliefs.” Hobby Lobby, 573 U.S. at 724 (emphasis
omitted). The action must impose more than a mere inconvenience on the plaintiff’s
religious practice. Davila, 777 F.3d at 1205. A substantial burden exists if the challenged action “‘prevents the plaintiff from participating in an activity motivated by a
sincerely held religious belief,’” Davila, 777 F.3d at 1205 (quoting Yellowbear v. Lampert, 741 F.3d 48, 55 (10th Cir. 2014)), or if the action “‘truly pressures the [plaintiff]
to significantly modify his religious behavior,’” Christian Missionary All. Found., Inc. v.
Burwell, No. 2:14-cv-580, 2015 WL 437631, at *5 (M.D. Fla. 2015) (quoting Adkins v.
Kaspar, 393 F.3d 559, 570 (5th Cir. 2004)).
Under 42 U.S.C. § 2000bb-1(b), if the plaintiff demonstrates that the action
substantially burdens religious exercise, the government bears the burden to demonstrate that the action furthers a compelling governmental interest and is the least restrictive means to further that interest. Hobby Lobby requires strict scrutiny of “‘the
asserted harm of granting specific exemption to particular religious claimants’” and
of “‘the marginal interest in enforcing the challenged government action in that particular context.’” Holt, 574 U.S. at 363 (quoting Hobby Lobby, 573 U.S. 726–27).
That is, the government must demonstrate a compelling interest supporting the specific denial of a specific plaintiff’s exemption and the absence of an alternative for
that plaintiff.
The service-member plaintiffs claim that the military’s vaccination requirement fails under RFRA (both facially and as applied to the plaintiffs) because the requirement burdens each plaintiff’s sincerely held religious belief and fails to satisfy
- 22 -
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strict scrutiny. The plaintiffs assert that each plaintiff harbors a sincere religious belief that forbids each plaintiffs’ receiving a vaccine developed using cell lines derived
from an aborted fetus (Doc. 1 ¶¶ 62–68), a belief that bars each plaintiff’s receiving
any of the available COVID-19 vaccines, (Doc. 1 ¶ 69).
To demonstrate a substantial burden on religious exercise, the plaintiffs argue
that the exemption guidelines are a ruse disguised as a several-step process that the
military employs to “exclude (at least in practice) all religious . . . exemptions.” 5
(Doc. 2 at 12) The plaintiffs contend that the actual and governing policy-in-fact —
perhaps emanating from an implicit understanding common to and extending
throughout each branch of the military and throughout the layers of reviewing officers and boards — demands the indiscriminate and undifferentiated denial of each request for a religious exemption. Thus, the plaintiffs contend, each request for a religious exemption is futile, and the inevitable denial of each request (and the consequent order to receive the vaccine) substantially burdens each plaintiff’s free exercise
of religion. (Doc. 1 ¶ 114; Doc. 2 at 11)
Also, the plaintiffs argue (but did not plead) that each branch of the military
“substantially pressures” a service member to receive the vaccine despite a pending

The DoD Secretary’s August 24, 2021 memorandum directs each branch to complete full
vaccination “subject to . . . any administrative or other exemptions” (Doc. 1-4), including religious
exemptions. DoDI 1300.7 directs each branch to review a request for a religious exemption “on a
case-by-case basis” and to grant a religious exemption request unless no lesser restrictive means can
satisfy the government’s compelling interest. Each branch of the military has promulgated a detailed
process by which a service member requests a religious exemption, by which a chaplain assesses the
service member’s sincerity, and by which the reviewing officer or board analyzes the request on an
“individualized” basis.
5
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request for a religious exemption. (Doc. 30 at 4–5) Although no identified service
member has suffered formal discipline resulting from final denial of a religious exemption, the plaintiffs allege that the commanders of several plaintiffs have altered a
plaintiff’s deployment status or otherwise changed adversely the terms and conditions of a plaintiff’s service in an effort to pressure the plaintiff to withdraw the request and receive the vaccine.
Finally, the plaintiffs assert that the substantial burden from both the “sham”
exemption procedure and the “interim pressure” fails strict scrutiny because, the
plaintiffs contend, the military advances only a negligible interest in the marginal
vaccination of an almost completely vaccinated force and fail to establish that forced
vaccination is the least restrictive means available to accomplish the military’s compelling interest. To support this assertion, the plaintiffs argue (1) that the defendants
“allow[] unvaccinated servicemembers and civilian federal employees and contractors with medical exemption[s] to continue in their same positions,” (2) that “vaccines are not preventing infections from the Delta variant,” and (3) that federal employees in the Department of Veterans Affairs and outside the military are “exempt
from the vaccine mandate.” (Doc. 2 at 16, 20)
In response, the defendants argue that the RFRA is not justiciable and fails on
the merits. (Doc. 23 at 13) First, the defendants argue that no challenge to the military’s vaccination requirement is justiciable, although 42 U.S.C. § 2000bb-1, titled
“Judicial Relief,” states, “A person whose religious exercise has been burdened in violation of this section may assert that violation as a claim or defense in a judicial
- 24 -
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proceeding and obtain appropriate relief against a government.” First, the defendants argue that the plaintiffs fail to “raise a facial challenge to any part of the existing
military policies for considering religious accommodations” and that, under Speigner
v. Alexander, 248 F.3d 1292 (11th Cir. 2001), an as-applied challenge incident to a
plaintiff’s military service is not justiciable in the Eleventh Circuit (although justiciable in other circuits, including the D.C. Circuit). (Doc. 23 at 27) In reply, the plaintiffs argue that the verified complaint asserts both a facial and an as-applied challenge
and cite the allegation that “‘[t]he federal COVID-19 Vaccine Mandate, on its face
and as applied, targets [the] [p]laintiffs’ sincerely held religious beliefs[.]’” (Doc. 30
at 13) (quoting Doc 1 ¶ 222)
A facial challenge under RFRA must demonstrate that government action is
“impermissible in all, or at least the vast majority[,] of its intended applications.”
United States v. Friday, 525 F.3d 938, 951 (10th Cir. 2008). The defendants appear to
argue that the plaintiffs can assert a facial challenge against the regulations but not
against enforcement or against application of the regulations. Citing Church of the
Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1992), the plaintiffs argue
that a law both facially neutral and generally applicable but in effect targeting the free
exercise of an identifiable religious group is subject to a facial challenge under RFRA
(and the Free Exercise Clause). But Lukumi is dissimilar; the law of general applicability in Lukumi modified in practice the behavior of only one religious group, but the
vaccine requirement modifies in practice the behavior of all unvaccinated service
members, a discrete minority of whom harbor a sincere religious objection.
- 25 -
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However, Friday explains another circumstance in which the practical application of a law is subject to a facial challenge. In that action, the United States charged
Friday under the Bald and Golden Eagle Protection Act after Friday, a member of
the Northern Arapaho Tribe, killed a bald eagle for use in a tribal ritual. The Eagle
Act allows a member of a federally-recognized tribe, such as the Northern Arapaho,
to request from Fish and Wildlife Services a permit to kill an eagle for a “bona fide
religious use,” but the permit process remained rarely used and largely unknown,
even by employees of Fish and Wildlife Services. Friday, 525 F.3d at 944–45.
Despite not requesting a permit to kill a bald eagle, Friday challenged the permitting process as “so maladministered as to render it futile.” Friday, 525 F.3d at
952. The district court and the Tenth Circuit recognized this futility argument as a
facial challenge under RFRA. “If [Friday’s contention of futility] is so, the prohibition on eagle takings contained in the Eagle Act is effectively without exception, despite the substantial burden this would place on religious practices. . . . This argument is a form of facial challenge.” Friday, 525 F.3d at 952. Like Friday, the service-member plaintiffs argue that a service member’s request for a religious exemption from the COVID-19 vaccine requirement is futile because, despite regulations in
each branch purporting to require case-by-case consideration, the regulations are subject to an undisclosed policy of “deny them all,” an allegation to which the available
interim data lends tentative credence. Although the vaccination requirement contains a religious exemption, the contention that the vaccine requirement is “effectively without exception” constitutes a “form of a facial challenge” under Friday.
- 26 -
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Speigner purports to expand Feres v. United States, 340 U.S. 135 (1950), which
finds non-justiciable a service member’s claim for money damages against the military, and finds non-justiciable any service member’s claim against the military for an
injury incident to service, including a claim for injunctive relief. Feres rests (at least
partially) on the recognition that “‘the Constitution contemplated that the Legislative
Branch have plenary control over rights, duties, and responsibilities in the framework
of the Military Establishment.’” United States v. Stanley, 483 U.S. 669, 679 (1987)
(quoting Chappell v. Wallace, 462 U.S. 296, 301 (1983)). Under Feres, federal courts
dismiss as non-justiciable a service-member’s claim, such as a claim under Bivens or
the Federal Tort Claims Act, unless Congress explicitly extends the claim to the military. For example, Speigner dismisses as non-justiciable a service-member-asserted,
as-applied claim for racial discrimination under 42 U.S.C. §§ 1981, 1983, and 1985.
Although Speigner appears to bar in the Eleventh Circuit an individual service
member’s typical claim for damages or injunction incident to military service, Congress by RFRA purposefully creates and narrowly targets a claim, available in the
district court, for everyone in every branch of government, including the military, to
enforce the fundamental right to free exercise of religion. Congress enacted RFRA
explicitly to respond to Smith and Goldman and to the resulting inability of many, including those in the military service, to realize and enjoy the free exercise of religion.
RFRA applies to the “government,” which is defined to include
“a branch, department, agency, instrumentality, and official (or
other person acting under color of law) of the United States.”
42 U.S.C. § 2000bb–2(1). So, on its face, the statute plainly applies to the U.S. Army. And defendants acknowledge that Congress specifically intended RFRA to apply to the military. Hr’g
Tr. at 35; see also S. Rep. No. 103–111, at 12 (1993) (“Under
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the unitary standard set forth in [RFRA], courts will review the
free exercise claims of military personnel under the compelling
governmental interest test.”); H.R. Rep. No. 103–88 (1993)
(“Pursuant to the Religious Freedom Restoration Act, the
courts must review the claims of prisoners and military personnel under the compelling governmental interest test.”).

Singh v. McHugh, 185 F. Supp. 3d 201, 217–18 (D.D.C. 2016).
Also, the plaintiffs in this action purport to represent the class of military personnel whom, the plaintiffs claim, the military intends to uniformly deprive of the
right of free exercise without the bona fide determination of “compelling interest”
and “least restrictive means” required by RFRA. The plaintiffs present a single,
class-wide question. Speigner was not a class action, did not arise under the Free Exercise Clause, and did not arise under RFRA.
Further, Speigner presented an individual as-applied claim for injunction but
left untouched the ability of an individual to assert a facial claim. The present class
action asserts the unusual claim that the military — despite facially benign regulations conforming to RFRA — intends to, and is, contrary to RFRA, acting in fact
under a policy of across-the-board denial without the individualized determination
required by RFRA. The present class action — presenting a single issue of uniform
non-compliance with RFRA, which ensures free exercise — is much nearer a facial
constitutional challenge than an individual claim for damages or injunction. RFRA
exists to permit the district court to review promptly an infringement by anyone in
government of the Free Exercise Clause, especially if a component of the government attempts to systematically suppress the free exercise of religion.
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Finally, the defendants argue that no challenge to the military’s vaccination
requirement is “ripe” because no plaintiff “[has] exhausted available administrative
remedies.” (Doc. 23 at 14) In response, the plaintiffs note, “Congress nowhere inserted [into RFRA] . . . any exhaustion requirement, as it did, for example, in
RFRA’s “sister statute,” the Religious Land Use and Institutionalized Persons Act of
2000[.]” Singh v. Mchugh, 168 F. Supp. 3d at 226.
Like other claims, a RFRA claim becomes ripe if the plaintiff faces an “actual
or imminent” injury, Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1970), which
occurs if the plaintiff confronts an actual or imminent burden on religious practice.
In this case, the plaintiffs insist that a RFRA claim is “ripe” immediately upon the
initial denial of a request for exemption and without resort to the several available
appeals. (Again, the defendants insist, and the regulations suggest, that the applicant
incurs no material adverse consequence pending the result of the final appeal; interim
adverse action might effect ripeness)
In vivid contrast, the defendants’ claim that to exhaust the administrative remedies a service member must undertake the several appeals available from the initial
denial, must receive a final and unappealable denial, must choose either to accept injection of the vaccine or to refuse a direct order, must undergo a disciplinary proceeding for refusing the order, must exhaust the appeals from the disciplinary order,
and must receive a final and unappealable order imposing discipline, which might include administrative separation or discharge from the service (the defendants’ counsel at the hearing could not exclude dishonorable discharge as an available discipline
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for refusing the vaccine), and presumably must hope (lest the claim become simultaneously both ripe and moot) for a judicial stay of the imposition of the punishment
or must hope that the remedy, including, if necessary, both reinstatement into the
military and restoration of lost benefits, is both available and awarded.
The pertinent precedents (and a fair empathy for the conscience of the sincere
religious objector) suggest that in a Free Exercise Clause claim the initial episode of
denial of free exercise causes irreparable harm and satisfies the demands of “ripeness” without the need to endure the denial of free exercise during the protracted exhaustion of every non-judicial remedy. But when is free exercise actually “denied?”
If the denial immediately precludes an affirmative religious observance, such as attending services, praying, washing, receiving communion, or some similar overt act,
the right to immediate resort to court seems clear and compelling. In the present instance, the first moment an objecting service member must act contrary to a religious
belief is when the exemption is finally denied and the member must choose to immediately receive the injection or immediately defy a direct order. For that reason,
“ripeness” can occur no later than the moment the member must irreparably receive
the injection or irreparably defy an order. 6

An actual or imminent injury might arise before a plaintiff’s request and appeal is conclusively denied if a plaintiff receives targeted punishment for requesting an exemption. Singh v. Carter,
168 F. Supp. 3d 216, 228–32 (D.D.C. 2016) (holding that the Army’s subjecting the plaintiff to “specialized helmet and gas mask testing,” which “[was] not required of any other soldier,” because of
the plaintiff’s religious exemption request constituted a substantial burden under RFRA).
6
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CONCLUSION
The plaintiffs move for a preliminary injunction that preserves the status quo
until a final determination on the merits of their claims under 21 U.S.C. § 360bbb-3,
the First Amendment, and RFRA. For several reasons explained in this order, some
of the plaintiffs, including the alleged “federal civilian employees,” the “federal contractors,” and the “employees of federal contractors” are unlikely, based on the current record, to prevail on the merits because they are unrepresented among the identified plaintiffs, have sued the wrong defendants, have a remedy in another court, or
the like.
The motion on behalf of the service-member plaintiffs is not so easily resolved.
A principal, but temporary, difficulty in assessing at this moment the likelihood of
success on the RFRA claim arises primarily from two sources. First, the plaintiffs
claim the regulations — governing in each respective branch the availability of a religious exemption from the COVID vaccine and purporting to comply with the demands of RFRA — in reality disguise an unlawful and pervasive policy of the Secretary of Defense and each branch of the armed forces to deny individual consideration
of each claim for a religious exemption, to instead “deny them all,” and to punish,
possibly by discharge, without exemption and without accommodation, those who
assert a sincere religious objection and accordingly refuse the vaccine.
The data provided by the military are distinctly suggestive and certainly not inconsistent with the plaintiffs’ assertions. But the data are incomplete and offer no
firm basis to project reliably either (1) the actual purpose and the actual application
- 31 -
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of the regulations or (2) the number of service members who, after completion of the
necessary steps, are denied an exemption and an accommodation and are subject to
discipline, notwithstanding a sincere religious objection to receiving the vaccine.
Interestingly, the greater the number of exemptions and accommodations
granted, the more adverse presumably the effect of the exemptions on the readiness
and fitness of the force. But simultaneously the claim that the regulations are a ruse
becomes proportionately less convincing as the exemptions increase. Conversely,
the fewer the number of exemptions and accommodations granted, the less presumably the effect on the force and the more convincing the argument that the regulations
are, shall we say, insincere and, in proportion, the less convincing is the argument
that the military has a compelling reason not to grant the exemptions and accommodations.
But another and perhaps more precisely determinative factor appears and
tends toward resolution as the data becomes more complete. To accomplish the consideration required by RFRA, the military certainly must consider, perhaps above all
else, not whether COVID adversely affects the force (or course it does) but whether
the readiness and fitness of the force is more adversely affected (1) by granting exemptions and accommodations to a stated number of sincere objectors or (2) by punishing, separating, and discharging that same stated number of skilled and experienced personnel, notwithstanding the time, energy, and money expended to train
those service members and necessarily spent again to locate, recruit, and train a
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successor, including the cost of the successors’ acquiring similar experience and the
deficit in fitness and readiness experienced in the interim.
Whether characterized as a facial challenge or as a class of precisely similar asapplied challenges, requiring only a single judicial determination, the plaintiffs’ contention is — based on current data — quite plausible that each branch’s procedure
for requesting a religious exemption is a ruse that will result inevitably in the undifferentiated (and therefore unlawful under RFRA) denial of each service member’s request. Particularly, the data produced by the defendants show that more than 16,643
requests for a religious exemption pend. The military has granted no exemptions but
has denied hundreds. This disparity, although susceptible to a benign explanation is,
as well, susceptible to an explanation actionable and remediable under RFRA. The
importance of a person’s right to religious liberty, protected in the Free Exercise
Clause of the First Amendment to the Constitution and the explicit implementing
commands of RFRA, commends deferring the resolution of the service members’
motion for preliminary injunction pending the accumulation and reporting of additional data and the resumption — with the benefit of more complete and telling data
— of the hearing on the motion for preliminary injunction.
Counsel for the defendants acknowledged at the hearing that each service
branch retains a centralized and readily accessible record of the status of each exemption request in each branch of the military. The defendants must file every FOUR
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TEEN DAYS, beginning on January 7, 2022, a notice providing SEPARATELY
FOR EACH BRANCH OF THE ARMED FORCES:
(1) the aggregate number of religious-exemption requests from COVID-19
vaccination, the aggregate number of initial denials, the number of those denials in
which the chaplain determined that the asserted belief is sincere, the aggregate number of appeals pending, the aggregate number of denials for which the time to appeal
has expired without appeal, the number of appeals denied, the number of successful
appeals (that is, the number of appeals that resolve or remand for resolution the application for an exemption), and the total number of religious exemptions finally
granted and finally denied;
(2) the number of medical-exemption requests from COVID-19 vaccination
and the number of medical exemptions granted and denied;
(3) the number of other exemptions from COVID-19 vaccination granted for
any other reason; and
(4) the number of courts-martial and the number of separation proceedings
pending or concluded against a service member whose request for a religious exemption was denied after appeal.
The motion (Doc. 2) for a temporary restraining order is DENIED, the motion for a preliminary injunction (1) is DENIED both on Count I for all plaintiffs and
on Counts II and III for the civilian plaintiffs and (2) is DEFERRED on Counts II
and III for the service-member plaintiffs. No sooner than January 7, 2022, a party by
supplemental memorandum or other paper may explain the factual basis warranting
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either issuance of a preliminary injunction or a denial of the motion. A separate order will schedule a resumption of the hearing, if necessary.
ORDERED in Tampa, Florida, on November 22, 2021.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

2
3

Mark Brnovich et al.,

4
5
6
7
8
9
10
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12
13
14
15

Plaintiffs,
vs.

No. 2:21-cv-01568-MTL
[PROPOSED] ORDER

Joseph R. Biden, et al.,
Defendants.

Having considered the Federal Defendants’ Motion to Stay, and good cause appearing,
the Court hereby GRANTS the motion. The case is hereby stayed with respect to the claims
against the Federal Defendants that involve the vaccination requirement for federal
contractors, i.e., Counts One, Two, Five, Six, Seven, and Eight of Plaintiffs’ Second Amended
Complaint, ECF No. 70.
It is SO ORDERED.
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_________________

_______________

Michael T. Liburdi
United States District Judge

