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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
NAVY SEAL # 1, et al.,
Plaintiffs,
Case No. 8:21-cv-02429-SDM-TGW

v.
JOSEPH R. BIDEN, JR., et al.,
Defendants.

DEFENDANTS’ OPPOSITION TO PLAINTIFFS’
MOTION FOR CLASS CERTIFICATION
On November 12, 2021, twenty-three unnamed plaintiffs moved to certify a
class of “all United States Armed Forces servicemembers and civilian federal
employees and contractors who are subject to Defendants[’] COVID-19 Vaccine
Mandate, have requested a religious exemption or accommodation from the Mandate
based on sincerely held religious beliefs against receiving a COVID-19 vaccine, and
been denied such exemption or accommodation,” including anyone whose request has
been “denied, delayed, or rejected” or anyone who was “coerced into receiving such
a vaccine that is directly contrary to their sincerely held religious beliefs.” Pls.’ Mot.
to Certify Class (“Mot.”), ECF No. 35, at 1–2.
Class actions are an exception to the ordinary course of American legal practice.
See, e.g., Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 348 (2011); Brown v. Electrolux
Home Prod., Inc., 817 F.3d 1225, 1233 (11th Cir. 2016). A putative class representative
may litigate the class’s claims only if he is “part of the class and ‘possess[es] the same
interest and suffer[s] the same injury’ as the class members.” Wal-Mart, 564 U.S. at
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348-49 (citation omitted)). Plaintiffs bear the burden to show—with evidence—that
an ascertainable class exists and that the proposed class satisfies Rule 23(a)—
numerosity, commonality, typicality, and adequacy—and satisfy Rule 23(b). While a
failure to prove, with evidence, even one of these requirements requires the Court to
deny Plaintiffs’ request, Plaintiffs here fail on every ground.
I.

Unnamed Plaintiffs’ Allegations Are Not Sufficient to Certify a Class.
Unverifiable allegations from unnamed parties are not enough to satisfy

Plaintiffs’ burden under Rule 23.

“The party seeking class certification has a

burden of proof, not a burden of pleading.” Brown, 817 F.3d at 1234. A district court
need not “accept[] the allegations in the complaint” and must not “draw[] all
inferences . . . in the light most favorable to Plaintiffs.” Id. (quotation marks omitted).
Plaintiffs here have a complete failure of proof. “The complaint and the plaintiffs’
other papers identify each plaintiff by title but not by name, and no motion to proceed
pseudonymously appears.”

Order at 2, ECF No. 40.

Neither the Court nor

Defendants know Plaintiffs’ names or the specifics of their religious exemption
requests or any details about the individualized decisions made in response to those
requests. For this reason alone, Plaintiffs cannot carry their burden under Rule 23.
II.

The Proposed Class Is Not Ascertainable.
“[A] district court must determine that a proposed class is ‘adequately defined

and clearly ascertainable’ before it may consider whether the requirements of Rule
23(a) are satisfied.” Cherry v. Dometic Corp., 986 F.3d 1296, 1302 (11th Cir. 2021)
(citation omitted). An ascertainable class exists “if it is adequately defined such that
2
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its membership is capable of determination.” Id. at 1304.
Plaintiffs here propose a single class of service members, civil federal employees,
and contractors “who are subject to Defendants[’] COVID-19 Vaccine Mandate, have
requested a religious exemption or accommodation from the Mandate based on
sincerely held religious beliefs against receiving a COVID-19 vaccine, and been denied
such exemption or accommodation.”

Mot. at 1.

But given the availability of

administrative remedies, Plaintiffs’ failure to explain the meaning of “denied” renders
this class incapable of determination.

After all, an initial “denial” of a service

member’s exemption request can be appealed for a final determination, and the service
member faces no adverse actions while the request is pending. See, e.g., Decl. of Capt.
Mery-Angela Sanabria Katson ¶ 3(b), ECF No. 34-2 (explaining that “[t]here are 40
appeals of denials of religious accommodation requests pending,” but that none of
“have been fully adjudicated”); Decl. of Mark R. Reid ¶ 3(b), ECF No. 34-3 (“There
are 256 appeals of denials of religious accommodation requests pending. One appeal
has been adjudicated and was denied.”); cf. Order at 30 (“But when is free exercise
actually ‘denied?’”). Plaintiffs offer no objective criteria to identify individuals whose
requests have been “delayed, or rejected,” or who have been “coerced into receiving
such a vaccine[.]” Mot. at 2. For this reason alone, the Court should deny Plaintiffs’
motion for class certification.
III.

The Proposed Class Does Not Satisfy Rule 23(a) Requirements.
A.

Lead Plaintiffs Are Not Typical Of The Proposed Class.

“Typicality measures whether a sufficient nexus exists between the claims of
3
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the named representatives and those of the class at large.” Vega v. T-Mobile USA, Inc.,
564 F.3d 1256, 1275 (11th Cir. 2009). Typicality and commonality “tend to merge,”
and both address “whether under the particular circumstances maintenance of a class
action is economical and whether the named plaintiff’s claim[s] and the class claim[s]
are so interrelated that the interests of the class members will be fairly and adequately
protected in their absence.” Wal-Mart, 564 U.S. at 349 n.5 (quoting Gen. Tel. Co. of Sw.
v. Falcon, 457 U.S. 147, 157-58 & n.13 (1982)). “[N]amed plaintiffs who represent
[the] class ‘must allege and show that they personally have been injured, not that injury
has been suffered by other, unidentified members of the class[.]’” Order at 3 (quoting
Lewis v. Casey, 518 U.S. 343, 357 (1996)).
Plaintiffs first contend that their claims are typical of those of the proposed class
because “all Plaintiffs and other class members are military servicemembers or civilian
employees or contractors.” Mot. at 8. But “no plaintiff is a federal civilian employee,”
Order at 3, and “the record remains devoid of material suggesting that any plaintiff’s
employer is a federal contractor ‘covered’ by” the mandate, id. at 4.
Nor can Plaintiffs advance their typicality argument by asserting that they “have
the same sincerely held religious objections to” the COVID vaccine as every single
person who has requested a religious exemption. Mot. at 8. In support, Plaintiffs cite
only an allegation from their Complaint that they “are threatened with the
unconscionable choice between conformance with their sincerely held religious
convictions adverse employment action [sic].” Compl. ¶ 157, ECF No. 1, cited in Mot.
at 8. But Plaintiffs’ Complaint only highlights the individualized nature of each such
4
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conviction, confirming that Plaintiffs’ objections are not consistent within or across
religions. See, e.g., Compl. ¶ 22 (objection by Christian chaplain on the ground that
“accepting any of the approved COVID vaccines would be an act of irreverence
toward God and would be an attempt to alter the embodied image of God within
individuals”); id. ¶ 25 (objection by Christian service member about “a product tested
on or made with aborted fetal cells”); id. ¶ 28 (objection by Muslim service member).
And while Plaintiffs attempt to minimize these factual distinctions, Mot. at 8, such
variations are critical to the First Amendment and RFRA analysis. See Lindh v. Dir.,
Fed. Bureau of Prisons, No. 2:14-CV-151-JMS-WGH, 2015 WL 179793, at *6 (S.D. Ind.
Jan. 14, 2015) (declining to certify proposed class because RFRA requirement to
“[a]nalyz[e] individualized factors to determine the parameters of individual claims is
the antithesis of typicality.”); West v. Carr, 337 F.R.D. 181, 191–92 (W.D. Wis. 2020)
(holding plaintiff’s RLUIPA claim was not typical of proposed class, and emphasizing
that courts must consider “individual interests when adjudicating [such] claims”). 1
B.

The Proposed Class Does Not Share Common Questions.

Commonality under Rule 23(a)(2) requires not the literal raising of “common
‘questions,’” but rather “the capacity of a class-wide proceeding to generate common
answers apt to drive the resolution of the litigation.” Wal-Mart, 564 U.S. at 350 (citation
omitted). Plaintiffs must not only demonstrate that their claims depend on a “common

“RLUIPA’s religious exercise provision ‘mirrors RFRA,’ and ‘allows prisoners to seek religious
accommodations pursuant to the same standard as set forth in RFRA.’” Wardrick v. Fed. Bureau of
Prisons, No. CV 19-184, 2020 WL 1821133, at *5 n.2 (D.D.C. Apr. 10, 2020) (citation omitted).

1

5
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contention,” but that contention “must be of such a nature that it is capable of
classwide resolution.” Wal-Mart, 564 U.S. at 350; see also Amgen Inc. v. Conn. Ret. Plans
& Tr. Funds, 568 U.S. 455, 468 (2013).
Plaintiffs here apparently “wish to sue about literally millions of employment
decisions at once[,]” but “[w]ithout some glue holding the alleged reasons for all those
decisions together, it will be impossible to say that examination of all the class
members’ claims for relief will produce a common answer to the crucial question why
was” each exemption request denied. Wal-Mart, 564 U.S. at 352. The Supreme Court
in Wal-Mart explained that when a party seeks to certify a class concerning millions of
independent employment decisions under a theory of discrimination, it must show
either that the employer “used a biased testing procedure to evaluate . . . applicants”
common to the whole proposed class, or provide “[s]ignificant proof that an employer
operated under a general policy of discrimination” that would apply to the class. Id.
at 353. Plaintiffs’ theory fails in both respects.
First, Plaintiffs fail to show that common policies are biased.

Plaintiffs’

proposed class includes different types of plaintiffs, subject to different policies of
different employers, and different administrative remedies. Mot. at 5-6; see Decl. of
Maj. Gen. S. Bannister, Ex. A; Decl. of Comm. B. Grant, Ex. B; Decl. of Col. A.
Jeppe, Ex. C; Decl. of Capt. M. Katson, Ex. D; Decl. of L. Bazer, Ex. E; Decl. of Maj.
Gen. T. Crosland, Ex. F (describing different policies and procedures for each military
branch). This undercuts any claim of facts “common to the entire class.” Cf. Vega,
564 F.3d at 1273.
6
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Plaintiffs similarly have not provided any evidence, let alone the required
“significant proof,” that any employer here “operated under a general policy of
discrimination.” Wal-Mart, 564 U.S. at 353; see In re Navy Chaplaincy, 306 F.R.D. 33,
48 (D.D.C. 2014) (“In this case, just as in Walmart, Plaintiffs do not allege that the
Navy ever had an express policy” of discrimination); see also Order at 3-4, 23 n.5. At
best Plaintiffs provide “anecdotal evidence,” which the Supreme Court has described
as “too weak to raise any inference that all the individual, discretionary personnel
decisions are discriminatory.” Wal-Mart, 564 U.S. at 358.
Plaintiffs likewise have failed to identify a common question of law. Plaintiffs
merely recite their causes of action regarding the Food, Drug, and Cosmetics Act
(“FDCA”); the First Amendment; and RFRA. Mot. at 6; see Compl. ¶¶ 166-234. But
Plaintiffs “are really just asking, is there an unlawful practice?” and therefore fail to
satisfy Rule 23(a)(2), “even though they literally raise common questions.” Shuford v.
Conway, 326 F.R.D. 321, 333 (N.D. Ga. 2018); see also Wal-Mart, 564 U.S. at 349 (“Is
that an unlawful . . . practice? What remedies should we get? Reciting these questions
is not sufficient to obtain class certification.”).
Class certification based on these specific causes of action is inappropriate on
additional grounds. The Court has already explained that Plaintiffs’ FDCA claim
fails. Order at 5. And the First Amendment and RFRA claims will turn on the distinct
facts of every class member’s case, not on Plaintiffs’ proposed common questions.
Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 726-27 (2014) (RFRA requires a court
to “‘scrutiniz[e] the asserted harm of granting specific exemptions to particular religious
7
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claimants’—in other words, to look to the marginal interest in enforcing the
[government regulation] in these cases.” (citation omitted)); Sch. Dist. of Abington Twp.,
Pa. v. Schempp, 374 U.S. 203, 223 (1963) (“[I]t is necessary in a free exercise case for
one to show the coercive effect of the enactment as it operates against him in the
practice of his religion.”); Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 239 F.
Supp. 3d 77, 90-91 (D.D.C. 2017) (noting that while “courts generally handle the
sincerity inquiry . . . with a light touch, or judicial shyness,” “[t]he inquiry into the
sincerity of a free-exercise plaintiff’s religious beliefs is almost exclusively a credibility
assessment.” (citations omitted)).
Consistent with these requirements, high-ranking officials across the military
engage in a careful, thorough, and case-by-case analysis of each request for religious
exemption, evaluating whether requiring compliance would burden a member’s
sincerely held religious exercise, identifying the government’s compelling interest, and
balancing that interest against the member’s rights in light of the appropriate standard.
See generally Exs. A–F; see also Order at 23 n.5 (discussing DoDI 1300.7). Federal
government agencies and employers that contract with the federal government are
similarly required to consider and resolve requests for religious exemptions on an
individualized basis. See, e.g., Order at 3-4. This process is a far cry from the “‘sham’
exemption procedure” asserted by Plaintiffs. See id. at 24.
Because “resolution of each of the class member’s” First Amendment and
RFRA claims would require “individual analysis,” a class proceeding does not have
“the ‘capacity . . . to generate common answers apt to drive the resolution of the
8
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litigation.’” M.D. ex rel. Stukenberg v. Perry, 675 F.3d 832, 843 (5th Cir. 2012) (quoting
Wal-Mart, 564 U.S. at 350). Even assuming that the lead Plaintiffs could prevail on
their individual First Amendment and RFRA claims, other class members’ claims
would require individualized analysis. Cf. Haliye v. Celestica Corp., No. 06-CV-4769,
2009 WL 1653528, at *10 (D. Minn. June 10, 2009) (“All of these circumstances—
circumstances that differ substantially from plaintiff to plaintiff—will bear on the issues
of whether any given accommodation was reasonable, whether any given
accommodation would have created an undue hardship.”).
The fact that other members of the proposed classes may advance similar or
related legal arguments “gives no cause to believe that all their claims can productively
be litigated at once.” Wal-Mart, 564 U.S. at 350; cf. M.D. ex rel. Stukenberg, 675 F.3d at
843 (noting that if class members’ “claims depend on an individualized inquiry
regarding the harm or risk of harm experienced by each class member from the State’s
practices, then ‘dissimilarities within the proposed class’ would appear to prevent the
class claims from asserting a common question of law that ‘will resolve an issue that
is central to the validity of each one of the claims in one stroke.’” (quoting Wal-Mart,
564 U.S. at 350)); Vega, 564 F.3d at 1272 (no commonality when “individualized facts
and circumstances” differed for each class member); Shamblin v. Obama for Am., No.
8:13-CV-2428-T-33TBM, 2015 WL 1909765, at *7 (M.D. Fla. Apr. 27, 2015)
(“individualized proof will be required for each and every plaintiff, which defeats the
purpose of class certification.”).
Nor can Plaintiffs demonstrate that “all class members ‘have suffered the same
9
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injury.’” Mot. at 6 (quoting Wal-Mart, 564 U.S. at 350). The supposedly common
injury advanced by Plaintiffs pertains to “Defendants’ refusals to grant exemption and
accommodation for sincerely held religious objections to the COVID-19 vaccines and
the resulting adverse employment actions.” Id. There is no evidence that any lead
Plaintiff is an employee of a federal contractor “covered” by the contractor mandate,
and even if there were, the denial of an exemption “might support a claim against the
employer”—but not any federal actor sued in this lawsuit—because the government
“commit[s] to the employer the discretion to resolve a religious exemption.” Order at
4. Moreover, no existing plaintiffs are federal civilian employees, see id. at 3-4, and
there is no evidence in the record about any federal agency’s adjudication of any
exemption request. And evidence so far shows that “[t]he military ha[s] finally denied
only one request[,]” id. at 1. Further, while service members wait for a determination,
they are not subject to any adverse employment or disciplinary action. Order at 7.
Denials of religious exemptions are not enough to show a common injury. For
example, if someone does not have a sincerely held religious belief but submits a
religious request anyway, the denial of that request can never be a RFRA violation.
But if the government denies a request from someone who has a sincerely held
religious belief that is substantially burdened, the Court must undertake a fact-specific
inquiry to determine whether that person has an injury arising from a RFRA violation.
The denial of a religious exemption request alone is not sufficient.
C.

Plaintiffs Fail To Carry Their Burden To Demonstrate Numerosity.

The facts to date show a putative class size of one. Order at 1 (“The military
10
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had finally denied only one request[.]”). And there is no evidence that any lead
Plaintiff is that sole class member. The record before the Court is thus “utterly devoid
of any showing that the certified class . . . is ‘so numerous that joinder of all members
is impracticable.’” Vega, 564 F.3d at 1268 (quoting Fed. R. Civ. P. 23(a)(1)). Although
“a plaintiff need not show the precise number of members in the class . . . a plaintiff
still bears the burden of making some showing, affording the district court the means
to make a supported factual finding, that the class actually certified meets the
numerosity requirement.” Id. at 1267. Plaintiffs admit that they do not know the
“precise number of class members . . . at this time.” Mot. at 4. Still they argue that
the numerosity requirement is satisfied by allegations that “there are 2.3 million Active
Duty and Reserve servicemembers subject to the Mandate, and another 5.8 million
civilian federal employees and contractors subject to the Mandate.” Id. Plaintiffs fall
well short of meeting their burden.
“Several courts have rejected the argument that, just because a plaintiff shows
a defendant’s actions might possibly have impacted a large number of people, a court
can assume enough people were actually impacted so as to satisfy the numerosity
requirement.”

Stanton v. NCR Pension Plan, No. 1:17-CV-2309-MLB, 2021 WL

1170109, at *8 (N.D. Ga. Mar. 29, 2021) (discussing cases). Thus Plaintiffs’ conjecture
that a large number of individuals might meet the (ill-defined) class criteria is
inadequate to establish numerosity. See Vega, 564 F.3d at 1267-68 (“Yes, T–Mobile is
a large company, with many retail outlets,” but “the district court’s inference of
numerosity for a Florida-only class without the aid of a shred of Florida-only evidence
11
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was an exercise in sheer speculation.”); Hayes v. Wal-Mart Stores, Inc., 725 F.3d 349,
357 (3d Cir. 2013) (“Mere speculation as to the number of class members—even if
such speculation is ‘a bet worth making’—cannot support a finding of numerosity.”
(citation omitted)); see also Hunter v. Cook, No. 1:08-CV-2930-TWT, 2012 WL
12831938, at *4 (N.D. Ga. Aug. 2, 2012). That is particularly true here, where many
service members have complied with the government’s vaccination requirements and
so would not be members of any putative class.
D.

Plaintiffs And Their Counsel Have Not Shown They Will Fairly And
Adequately Protect The Interests Of The Class.

Under Rule 23(a)(4), Plaintiffs must show that they “will fairly and adequately
protect the interests of the class.” Because absent class members will be bound by a
final judgment when a class action is certified, “basic consideration of fairness requires
that a court undertake a stringent and continuing examination of the adequacy of
representation by the named class representatives at all stages of the litigation[.]”
Shroder v. Suburban Coastal Corp., 729 F.2d 1371, 1374 (11th Cir. 1984) (citation
omitted). This inquiry is meant to uncover conflicts of interest between the lead
plaintiffs and the class they seek to represent, as well as conflicts within the class or
conflicts that implicate class counsel’s ability to vigorously prosecute the case on behalf
of the whole class. Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 625-26 & n.20 (1997);
Gen. Tel. Co. of the Nw., Inc. v. EEOC, 446 U.S. 318, 331 (1980).
Plaintiffs here fail to show that they would adequately represent the proposed
class—many of whom are separately litigating the COVID vaccine requirements, see

12
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infra Section IV.B. 2 Plaintiffs ground their argument on the fact that they “all provide
service to the country, and the servicemember Plaintiffs in particular have risked their
lives for their fellow servicemembers and citizens.” Mot. at 9. Defendants do not
doubt the sincerity of Plaintiffs’ service, but by itself, it cannot prove the absence of
any conflict that Rule 23(a)(4) seeks to prevent.
Further, Plaintiffs’ litigation strategy has prevented Defendants, the Court, and
the proposed class itself from identifying and evaluating any potential conflicts. First,
proceeding pseudonymously weighs heavily against a finding that Plaintiffs have
carried their burden under Rule 23(a)(4), because “without knowing [Plaintiffs’]
identity, it would be difficult to determine if [they] and [their] counsel have conflicts
of interest with other class members.” Cf. Sherman v. Trinity Teen Sols., Inc., 339 F.R.D.
203, 206 (D. Wyo. 2021) (denying motion to proceed pseudonymously). Further, “as
the class representative[s], Plaintiff[s] ha[ve] a fiduciary duty and obligation to
vigorously prosecute the interests of the class. . . . In order to do so, the other class
members should know who is representing them.” Id.
Second, lead Plaintiffs decided to file suit before exhausting administrative
remedies, rendering their claims unripe. See, e.g., Church v. Biden, No. 21-2815 (CKK),
2021 WL 5179215 (D.D.C. Nov. 8, 2021) (discussing ripeness with respect to both
military service members and federal civilian employees); Rodden v. Fauci, No. 3:21cv-317, ECF No. 30 (S.D. Tex. Nov. 27, 2021) (federal civilian employees). The

2

Defendants take no position on the adequacy of class counsel.

13
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jurisdictional defects arising from that decision call into question whether the lead
Plaintiffs can adequately represent the class. See Salem v. Mich. Dep’t of Corr., No. 13CV-14567, 2019 WL 4409709, at *10 (E.D. Mich. Sept. 16, 2019); cf. H.M. v. United
States, No. CV 17-00786, 2017 WL 10562558, at *28 (C.D. Cal. Aug. 21, 2017)
(explaining that Rule 23(a)(4) requires that plaintiffs “must ensure that the proposed
class representatives have standing to pursue claims that are ripe”). And “unique
defenses [against lead plaintiffs] bear on both the typicality and adequacy of a class
representative.” Beck v. Maximus, Inc., 457 F.3d 291, 296 (3d Cir. 2006).
IV.

Plaintiffs Fail To Show A Class That Can Be Maintained Under Rule 23(b).
“In addition to satisfying Rule 23(a)’s prerequisites, parties seeking class

certification must show that the action is maintainable under Rule 23(b)(1), (2), or
(3).” Amchem, 521 U.S. at 614. Plaintiffs here seek to certify a class under Rule
23(b)(2) and (b)(3), but fail to make the required showing.
A.

The Proposed Class Cannot Be Certified Under Rule 23(b)(2).

Certification under Rule 23(b)(2) is proper only when “the party opposing the
class has acted or refused to act on grounds that apply generally to the class, so that
final injunctive relief or corresponding declaratory relief is appropriate respecting the
class as a whole.” Fed. R. Civ. P. 23(b)(2). “Rule 23(b)(2) applies only when a single
injunction or declaratory judgment would provide relief to each member of the class”
and it “does not authorize class certification when each individual class member would
be entitled to a different injunction or declaratory judgment against the defendant.”
Wal-Mart, 564 U.S. at 360.
14
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First, Plaintiffs are simply wrong to assert that each military Service, every
federal contractor, and every federal agency have “acted or refused to act on grounds
that apply generally to the class.” Fed. R. Civ. P. 23(b)(2). Members of the putative
class are governed by different rules and regulations, and for the contractors, individual
company policies.

See Order at 3-4.

Even if Plaintiffs narrow their requested

certification to only individuals in the military whose requests for religious exemptions
to the COVID-19 vaccine requirements were denied, they still could not satisfy Rule
23(b)(2) because each of those determinations turns on highly fact-specific records and
was decided by many different high-ranking military officials. Ex. A, ¶¶ 3, 17; Ex. B,
¶¶ 6–7; Ex. C, ¶ 5; Ex. D, ¶ 5; Ex. E, ¶ 3; Ex. F, ¶ 4.
As explained in Wal-Mart, whether an employer has violated a civil rights
statute depends on the specific circumstances surrounding each individual
employment action. That fact-intensive inquiry is heightened all the more when
Plaintiffs challenge the military’s varied processing of religious exemption and attempt
to lump every single denial—regardless of its cause—into one class. Because the
grounds of any denial of an exemption request vary from case-to-case, Plaintiffs cannot
satisfy Rule 23(b)(2)’s first requirement that the government “acted or refused to act
on grounds that apply generally to the class.” Fed. R. Civ. P. 23(b)(2).
Nor can Plaintiffs satisfy the separate requirement that the proposed declaratory
judgment be “appropriate,” id., by providing “relief to each member of the class,” WalMart, 564 U.S. at 360. The military, the federal government, and contractors already
provide exactly what Plaintiffs seek: a religious-based exemption to COVID-19
15
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mandates where required by law. Order at 23 n.5. So the declaration sought by
Plaintiffs provides no marginal relief beyond what is already provided.
To the extent Plaintiffs ask the Court to adjudicate how the military applies
RFRA, the proof required is not amenable for class adjudication. A RFRA assessment
is highly fact-specific: The Court must, for example, determine whether each and every
class member holds a sincerely held religious belief that precludes the use of a COVID19 vaccine; must determine whether a particular vaccination requirement substantially
burdens that religious belief; and (if the plaintiff meets those burdens) must examine
with respect to each and every class member whether, in light of their roles, job
responsibilities, and workplaces, the government may use any means less restrictive
than vaccination to advance its compelling interests in preventing the spread of the
virus in the workplace and to others with whom the class members interact on the job.
See supra Section IV.A.
B.

The Proposed Class Does Not Satisfy Rule 23(b)(3) Requirements.

Plaintiffs also fail to satisfy the requirements of a Rule 23(b)(3) class. A court
may only certify a Rule 23(b)(3) class if “the court finds that the questions of law or
fact common to class members predominate over any questions affecting only
individual members, and that a class action is superior to other available methods for
fairly and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3).
Courts have a “duty to take a ‘close look’ at whether common questions
predominate over individual ones.” Comcast Corp. v. Behrend, 569 U.S. 27, 34 (2013).
“Certification is inappropriate if the plaintiffs must still introduce a great deal
16
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of individualized proof or argue a number of individualized legal points to establish
most or all of the elements of their individual claims.” Bussey v. Macon Cnty. Greyhound
Park, Inc., 562 F. App’x 782, 789 (11th Cir. 2014) (citation omitted).
The individualized questions plainly predominate over the common, general
question of whether the RFRA standard applies.

As explained in the attached

declarations, each religious accommodation request is highly individualized. Ex. A,
¶¶ 4–24; Ex. B, ¶¶ 8–15; Ex. C, ¶¶ 9–19; Ex. D, ¶¶ 6–16; Ex. E, ¶¶ 6 –16; Ex. F, ¶¶ 5–
25. Even if the Court issues a general ruling that the government must comply with
RFRA, such a ruling would still require individualized, fact-specific inquiries because
(1) the government already is complying with RFRA, and (2) to the extent specific
class members claim otherwise, the Court would need to delve into the facts and
individual records to assess those claims (again, something that cannot be done
because the identities of the lead Plaintiffs are unknown).
Plaintiffs also fail to demonstrate that a class would be a superior method for
adjudicating claims. For this inquiry, Rule 23(b)(3) instructs courts to consider various
factors, including “class members’ interests in individually controlling the prosecution
. . . of separate actions,” “the extent and nature of any litigation concerning the
controversy already begun by . . . class members,” “the desirability or undesirability
of concentrating the litigation of the claims in the particular forum,” and “the likely
difficulties in managing a class action.” Fed. R. Civ. P. 23(b)(3)(A)–(D). These factors
all counsel against granting certification. Putative class members have filed more than

17
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two dozen lawsuits around the country challenging the same mandates at issue here. 3
Plaintiffs in those other lawsuits have chosen their own counsel and their own forums
to press their claims, and to date, none has sought to consolidate with this present
action. Some have already resulted in decisions. 4 Managing a class action would also
be untenable since those other lawsuits raise slightly different issues—including claims
not raised in this case. See, e.g., Doe v. Austin, 3:21-cv-1211, ECF No. 47 (N.D. Fla.
Nov. 12, 2021) (discussing claims of Substantive Due Process, unconstitutional
conditions doctrine, and Equal Protection against military mandate); U.S. Navy Seals
1–26 v. Biden, 4:21-cv-01236, ECF No. 1 (N.D. Tex. Nov. 9, 2021) (RFRA claims

Florida v. Nelson, 8:21-cv-2524 (M.D. Fla.) (federal contractor mandate); AFGE v Biden, 21-CV23828 (S.D. Fla.) (putative class action challenging government employee mandate); Altschuld v.
Raimondo, 21-cv-2779 (D.D.C.) (federal employee and contractor mandates); Brass v. Biden, 1:21-cv02778-MEH (D. Colo.) (federal employee mandate); Brnovich v. Biden, 2:21-cv-1568-MTL (D. Ariz.)
(federal employee and contractor mandate); Church v. Biden, 21-cv-2815 (D.D.C.) (federal employee
mandate); Costin v. Biden, 21-cv-2484 (D.D.C.) (military and federal employee mandates); Doe v.
Austin, 3:21-cv-01211 (N.D. Fla.) (military mandate); Donovan v. Vance, 4:21-cv-05148 (E.D. Wash.)
(federal employee and contractor mandates); Foley v. Biden, 21-1098 (N.D. Tex.) (federal contractor
mandate); Georgia v Biden, 21-cv-163 (S.D. Ga.) (federal contractor mandate); Guettlein v. Merchant
Marine Academy, 21-cv-6443 (EDNY) (military mandate); Hollis v. Biden, 1:21-cv-163-GHD-RP
(N.D. Miss.) (federal contractor mandate); Jensen v. Biden, 4:21-cv-5119 (E.D. Wash.) (federal
contractor mandate); Kentucky v. Biden, 3:21-cv-55-GFVT (E.D. Ky.) (federal contractor mandate);
Louisiana v. Biden, 21-3867 (W.D. La.) (federal contractor mandate); MacGregor & Bjerken v. Federal
Agency Heads, 21-cv-142 (D. Mont.) (federal employee mandate); McCray v. Biden, 1:21-cv-2882RDM (D.D.C.) (federal employee and contractor mandates); Missouri v. Biden, 4:21-cv-1300-DDN
(E.D. Mo.) (federal contractor mandate); Navy Special Warfare Crew v. Biden, 4:21-cv-01236-O (N.D.
Tex.) (military mandate); Oklahoma v. Biden, CIV-21-1069-G (W.D. Okla.) (federal contractor
mandate); Payne v. Biden, 5:21-cv-01069-G (D.D.C) (military mandate); Robert v. Austin, 1:21-CV2228 (D. Colo.) (military mandate); Rodden v. Fauci, 3:21-cv-317 (S.D. Tex.) (federal employee
mandate); Rudometkin v. Austin, 1:21-CV-02220 (D.D.C.) (military mandate); Rydie v. Biden, 8:21-cv2696 (D. Md.) (federal employee mandate); Smith v. Biden, 21-cv-19457-CPO-SAK (D.N.J.) (federal
contractor mandate).
4
Church, 2021 WL 5179215, at *19 (denying motion for TRO and preliminary injunction); Robert v.
Austin, 1:21-cv-2228-RM-STV, ECF No. 12 (D. Colo. Sept. 1, 2021) (denying motion for TRO);
Hollis v. Biden, 1:21-cv-163-GHD-RP, 2021 WL 5500500 (N.D. Miss. Nov. 21, 2021) (denying
motion for preliminary injunction and dismissing action); Doe v. Austin, 3:21-cv-1211, Dkt. 47 (N.D.
Fla. Nov. 12, 2021).
3
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along with APA claims).
In situations like these where multiple plaintiffs challenge a government policy
in many different forums, the Supreme Court has affirmed the importance of allowing
lower courts to consider the issue. “Government litigation frequently involves legal
questions of substantial public importance,” and “[a]llowing only one final
adjudication would deprive this Court of the benefit it receives from permitting
several courts of appeals to explore a difficult question before this Court grants
certiorari.” See United States v. Mendoza, 464 U.S. 154, 160 (1984); see also Arizona v.
Evans, 514 U.S. 1, 23 n.1 (1995) (Ginsburg, J., dissenting). Any order issued here
should be narrowly tailored to the claims of the lead Plaintiffs.
V.

The Court Should Defer Ruling on Plaintiffs’ Request for Certification.
Every court has the “inherent” power to “control the disposition of the causes

on its docket with economy of time and effort for itself, for counsel, and for litigants.”
Landis v. N. Am. Co., 299 U.S. 248, 254 (1936). The Court here should exercise that
discretion by postponing any ruling on Plaintiffs’ motion for class certification until
the Court has considered and ruled on Defendants’ forthcoming motion to dismiss
under Federal Rule of Civil Procedure 12(b).
Defendants will move to dismiss Plaintiffs’ Complaint on multiple grounds,
including because Plaintiffs’ claims against the military are not justiciable, and even if
they were, they are not ripe because Plaintiffs have not shown that their exemption
requests have been fully adjudicated. The Court’s disposition of those arguments
could materially affect the scope of Plaintiffs’ motion for class certification. If the
19
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Court lacks subject matter jurisdiction, for example, it has no authority to certify this
suit as a class action. See Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94 (1998).
Likewise, if Plaintiffs’ claims are non-justiciable or if Plaintiffs fail to state a claim
upon which relief can be granted, those claims cannot be certified on a class-wide basis.
See 7AA Charles A. Wright, Arthur R. Miller & Mary Kay Kane, Fed. Prac. & Proc. §
1785.3 (3d ed. 2005) (“[T]here may be many valid reasons justifying the deferral of the
initial certification decision, including that the opposing party may prefer to win
dismissal or summary judgment as to the individual plaintiffs[.]”).
In any event, the Court should not certify a provisional class. See Mot. at 2-3.
Plaintiffs’ request relies on assertions of irreparable harm. Id. at 3. But confronting a
choice among taking a vaccine, obtaining an exemption, and facing adverse
employment consequences is not irreparable harm. See Defs.’ Opp’n to Pls.’ Mot. for
TRO & Prelim. Inj. at 31-36, ECF No. 23. A broad injunction is not necessary and
will adversely impact U.S. national security and military readiness, among other
interests, and undermine efforts to slow the spread of COVID-19. Id. at 36-40.
Dated: December 3, 2021

Respectfully submitted,
BRIAN M. BOYNTON
Acting Assistant Attorney General
ALEXANDER K. HAAS
Director, Federal Programs Branch
ANTHONY J. COPPOLINO
Deputy Director
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/s/Zachary A. Avallone
ANDREW E. CARMICHAEL
AMY E. POWELL
Senior Trial Counsel
STUART J. ROBINSON
Senior Counsel
ZACHARY A. AVALLONE
COURTNEY D. ENLOW
Trial Attorneys
United States Department of Justice
Civil Division, Federal Programs Branch
1100 L Street, N.W.
Washington, DC 20005
Tel: (202) 514-2705
Fax: (202) 616-8470
Email: zachary.a.avallone@usdoj.gov
Counsel for Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
NAVY SEAL #1, et al.,
Plaintiffs,
v.
JOSEPH R. BIDEN, JR., in his official
capacity as President of the United States,
et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

No. 8:21-cv-02429

DECLARATION OF MAJOR GENERAL SHARON R. BANNISTER
I, Sharon R. Bannister, hereby state and declare as follows:
1.

I am a Major General in the United States Air Force currently assigned as the Director of

Medical Operations at the Department of the Air Force Office of the Surgeon General. I have
been in this position since 10 June 2021. As a part of my duties, I am responsible for ensuring a
medically ready force which includes oversight of the Headquarters-level Religious Resolution
Team for the Department of the Air Force (HAF/RRT).
2.

I am generally aware of the allegations set forth in the pleadings filed in this matter. I

make this declaration in my official capacity as the Director overseeing the HAF/RRT and based
upon my personal knowledge and information that has been provided to me in the course of my
official duties.
3.

Religious accommodation requests for exemption from an immunization requirement are

reviewed and resolved in accordance with Department of the Air Force Instruction (DAFI) 52201, Religious Freedom in the Department of the Air Force, dated 23 June 2021, and Air Force
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Instruction (AFI) 48-110_IP, Immunizations and Chemoprophylaxis for the Prevention of
Infectious Diseases, dated 7 October 2013 (certified current 16 February 2018). Religious
Resolution Teams (RRT) aid and advise the initial approval level decision authority. The initial
approval authority is the member’s Major Command (MAJCOM), Field Command
(FIELDCOM), Direct Reporting Unit (DRU), or Field Operating Agency (FOA) commander. 1
The appeal authority is the Air Force Surgeon General. 2 If an appeal is made from the initial
decision, a separate RRT assists and advises the appellate authority. At the initial level
(installation level), the RRT will be comprised of, at a minimum: the commander (or designee),
Senior Installation Chaplain (or equivalent), Public Affairs Officer, Judge Advocate, and medical
provider. 3 At the appeal level, the RRT comprises, at a minimum: a Chaplain, Judge Advocate,
medical provider, member from Public Affairs, and member from the office of the Deputy Chief
of Staff for Manpower, Personnel, and Services. 4 The Air Force Surgeon General, as the appeal
authority, provides an individualized review of each request and is not required to rely on the
determinations made by the approval authority. Additionally, the appeal authority is not limited
to the documentation submitted by the approval authority. If necessary, the appeal authority can
and will request additional information from the approval authority in order to make an informed
decision. The Surgeon General may deny the religious accommodation request or overrule the
initial disapproval and grant the religious accommodation request in full or in part. I am familiar
with the religious accommodation process for exemption from an immunization requirement and
the RRT as it falls within the scope of my official duties.

1

DAFI 52-201, paragraph 6.6.1.
DAFI 52-201, Table 6.1.
3
DAFI 52-201, paragraph 3.8.1.1.
4
DAFI 52-201, paragraph 3.8.1.2.
2

2
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4.

There is no blanket policy or practice of approving or disapproving all religious

accommodation requests. Not all religious accommodation requests are the same. Each request
is reviewed individually—by both the initial approval level decision authority and the appellate
authority, if applicable—to determine (1) if there is a sincerely held religious belief, (2) if the
vaccination requirement substantially burdens that sincerely held religious belief, and if so, (3)
whether there is a compelling government interest in requiring that specific requestor to be
vaccinated, and (4) whether there are less restrictive means in furthering that compelling
government interest. 5
5.

Several members of the Air Force have not limited their request to the new COVID-19

vaccine, but request exemption from multiple (or all) DoD vaccination requirements. Each
aspect of the requested exemption must be considered separately since the compelling
government interest and possible less restrictive means may differ for each vaccine.
6.

This is a fact- and labor-intensive analysis that is particular to the circumstances of the

requestor. To aid in this endeavor, a religious accommodation package includes a written
request from the service member, 6 a memorandum from a chaplain who interviewed the
member, counseling memoranda from both a medical provider and the member’s commander, a
recommendation from the RRT, and then recommendations from every commander in the
service member’s chain of command. The recommendations from the chain of command discuss
whether there is a compelling government interest in vaccinating that member, the impact on
mission accomplishment if the member is not vaccinated, and whether there are less restrictive
means. Other pertinent information for resolving the request may also be included.

5

DAFI 52-201, paragraphs 2.2 – 2.10.
The request may also include letters from ecclesiastical leaders or others in support of the sincerely held religious
belief.
6

3
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Sincerely Held Religious Beliefs
7.

As noted above, religious accommodation requests are not all the same. One request is

not representative of another. As an initial matter, requests must be reviewed to determine if the
beliefs are sincerely held and if they are religious in nature. If the immunization requirement
does not substantially burden a member’s exercise of religion, the request may still be approved,
but it is reviewed under a different standard. 7 Requests may call into question the religious
nature of the belief. Some members have also asserted non-religious reasons, such as medical
concerns, within their religious exemption requests. For example, some question the safety of
the vaccine or the speed with which it was approved by the Food and Drug Administration
(FDA). Others have expressed a concern that the vaccine will be used to implant a surveillance
chip. These non-religious bases may be the only justification given or may be intermixed with
beliefs of a more religious nature.
8.

The majority of requests we have reviewed as part of the RRT for the appeal authority

have stated a Christian basis for their request. There are requests related to various Christian
denominations (e.g., Catholic, Protestant, etc.) as well as non-denominational Christian faiths. In
addition, as we receive more appeals, we anticipate more requests based on other religious
beliefs. For example, I am aware of at least one request derived from the member’s Hebrew
Israelite belief system and another from an avowed atheist who is nevertheless making a
religious accommodation request.
9.

Even within the Christian-based requests we have, reviewed, requestors have presented a

wide range of religious beliefs. Some have stated a religious-based opposition to abortion and
the use of aborted fetal stem cells in the development and testing of vaccines. Others have

7

Such a request would be approved unless the needs of mission accomplishment outweigh the needs of the
requestor.

4

Case 8:21-cv-02429-SDM-TGW Document 42-1 Filed 12/03/21 Page 6 of 12 PageID 2143

asserted a religious-based opposition to putting contaminants into their body. Some have
asserted God made their bodies perfectly and using an mRNA-vaccine alters what the DNA
does, thus violating God’s plan. Still others have stated the vaccine is the “mark of the beast”
and would defile them.
10.

The approval and appeal authority may still consider whether the belief is sincerely held.

This analysis involves looking at, among other things, how the individual demonstrates
adherence to that belief. For example, an individual who requests a religious accommodation
based on opposition to contaminants may raise questions as to how their belief system defines a
contaminant and how they have adhered to that system in the past and present.
Substantial Burden
11.

Identifying the sincerely held religious belief is necessary for determining whether there

is a substantial burden on that belief. For instance, if a service member requesting an exemption
from COVID-19 vaccinations that used aborted fetal cells in the development of the vaccine
would not be substantially burdened if offered a vaccine that did not utilize aborted fetal cells.
Similarly, a member requesting exemption from mRNA vaccines may not be substantially
burdened if offered another type of vaccine, such as the Janssen (Johnson & Johnson) vaccine.
12.

In addition, requests for religious accommodation may not present a substantial burden

due to timing. Immunization requirements may only be due at certain times or under certain
conditions. For example, the Tetanus-diphtheria (Td) booster is only required every 10 years. 8
A request to be exempt from these types of vaccines requires an analysis to determine whether
there is a substantial burden at this time for that member. A substantial burden may not exist for

8

AFI 48-110_IP, paragraph 4-16(c).

5

Case 8:21-cv-02429-SDM-TGW Document 42-1 Filed 12/03/21 Page 7 of 12 PageID 2144

a member requesting exemption from Td if that member is not due to receive the booster for an
extended period.
13.

Similarly, certain vaccines are only required if a particular assignment or duty would

expose the member to the risk, such as a deployment or relocation to certain geographic
locations. For example, a member is required to vaccinate against smallpox only if warranted
based on duties (e.g., medical teams at hospitals/clinics), geographical locations that pose a
higher risk, or in occupational designated occupational roles. 9 Accordingly, a member
requesting exemption from smallpox may not be substantially burdened if the vaccine is not
required based on that member’s circumstances.
14.

In both types of scenarios—the vaccine is not required for an extended period of time or

not yet required based on the member’s individual circumstances—there is no substantial burden
and it is difficult if not impossible for the government and the Department of the Air Force to
properly review the compelling government interest and less restrictive means until closer in
time to when the vaccine is actually required.
Compelling Government Interest
15.

The Department of the Air Force has a compelling government interest in mission

accomplishment, which means the Air Force has a compelling interest in preventing and
minimizing the impact of infectious disease that affects “military readiness, unit cohesion, good
order and discipline, and health and safety for both the member and the unit.” 10 As such, the
Department of the Air Force, along with the rest of the Department of Defense, maintains robust
vaccination requirements for its members including both routine vaccinations and risk-based or
occupation-related vaccinations. In the event of a request for exemption from a particular

9

AFI 48-110_IP, paragraph 4-15(g).
DAFI 52-201, paragraph 2.1.

10
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vaccination, the compelling government interest in vaccinating a particular member for mission
accomplishment is fact dependent. As previously noted, commanders within a member’s chain
of command provide recommendations and inputs on the compelling government interest in
vaccinating the requestor, including the impact approving the accommodation would have on
mission accomplishment.
16.

Some considerations for a religious accommodation request are unique to the military and

the Department of the Air Force itself. This is due to the unique role and mission for military
members in National Defense. Even within the Department of the Air Force, the roles and
responsibilities of individual Airmen and Guardians may differ vastly. To illustrate this
difference, we can look at the wide differences of missions of the Air Force’s approximate 3,300
squadrons. Squadrons come in sizes ranging from seven personnel to over 600 personnel and
may have a specialized tactical or functional mission. The traditional squadrons include fighter
squadrons, bomber squadrons, mobility squadrons, tanker squadrons, missile squadrons,
intelligence squadrons, surveillance reconnaissance squadrons, command and control squadrons,
and training squadrons. These specialized squadrons, along with an operational support
squadron, usually make up the operational group on any specific base. Other squadrons include
medical squadrons, aircraft maintenance squadrons, civil engineering squadrons, mission support
squadrons, and security forces squadrons.
17.

There are nine MAJCOMs, three FIELDCOMs, and approximately 20 DRUs and FOAs

in the Department of the Air Force. Each has their own unique mission and requirements, which
support the overall mission of the Department of the Air Force in defending national security.
The vast majority of commanders (i.e., approval authorities) for the MAJCOMs and
FIELDCOMs are three- and four-star General Officers.

7
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18.

There are multiple factors to consider in determining whether there is a compelling

government interest in requiring a vaccination for a particular service member, including the
member’s career field, the proximity and amount of time they must work with other individuals,
the likelihood of the member being deployed or otherwise required to travel with little or no
notice, and the impact to the mission if that member contracted a disease, such as COVID-19, or
infected another member with the disease. These factors are considered in connection with
requests for religious exemption from the COVID-19 vaccine requirement. 11
19.

The primary mission of the U.S. Air Force is “Fly, fight, and win – airpower anytime,

anywhere.” 12 Thus, Airmen and Guardians are expected to maintain a high state of readiness –
physical, mental, and occupational – to perform both the duties they typically train for in their
respective career fields and as augmentees in other military duties such as disaster and relief
operations or physical security for Air Bases or Garrisons. Some requestors’ primary duties in
the Department of the Air Force involve flight or space operations. Other requestors fulfill the
Air Force’s mission through intelligence operations, logistics support, aircraft maintenance,
finance, and medical support, to name a few. Depending on the specialty, service members
requesting an exemption may fly in a single-occupancy aircraft or fly in close proximity with
multiple service members in a crew-type aircraft. The impact to mission accomplishment if a
member in a single occupancy aircraft contracted COVID-19 may be different than the impact if
a member of an aircrew contracted COVID-19 and the entire crew was exposed. The approval
or appeal authority may find there is a compelling government interest in both scenarios, or it
might find otherwise, but the discrete facts are relevant and reviewed separately.

11

While addressing COVID-19 in the example, the same analysis may apply for other vaccines from which a
particular member may request exemption.
12
U.S. Air Force Mission, https://www.airforce.com/mission, last visited November 19, 2021.

8
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20.

Likewise, some requestors are medical providers, working with service members and

their dependent family members. Accordingly, they may come in close proximity with
individuals who are immuno-compromised or who have otherwise been unable to obtain public
health vaccinations. Other service members may work more in an office setting or outdoors with
less proximate physical contact to others. The member’s installation may have sufficient backup
if the member falls ill or may be critically manned. While the vast majority of the force is
deployable and expected to be ready to deploy on short notice, some career fields, such as
Tactical Air Control Party Specialists (TAC-Ps) or Pararescue Specialists (known as PJs), are
more likely to deploy with little notice to austere locations. With over 10,000 religious
accommodation requests pending in the Department of the Air Force (including routing for
initial approval authority action or routing for appeal authority action), the types of situations
that may be presented are as diverse as the career fields and assignments the Department of the
Air Force has to offer. Our approval or appeal authorities review each fact scenario on an
individualized case by case basis in determining whether there is a compelling government
interest.
Less Restrictive Means
21.

Whether there are less restrictive means available that are as effective as vaccination in

furthering the compelling government interest is fact-dependent as well. For one, a potentially
less restrictive means available for one service member may not be reasonable for another
service member in a different career field, at a different geographic location, or in different work
circumstances that would compel the service member’s physical presence. Pilots and other
aircrew, for example, cannot telework. Other positions may be able to telework, but only in a
degraded capacity and may still be at risk themselves due to exposure in the local community or

9
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through family and friends. The Air Force has a deadline for all personnel to be vaccinated for
COVID-19 because approving an accommodation conditioned on future vaccination may not be
feasible to address mission needs. For example, even if a deployable service member could
sometimes telework without degrading the mission at their primary duty location (i.e., home
station), that member may still need to be fully vaccinated because the nature of his or her career
field, as well as military necessity, can make the need to deploy or otherwise travel
unpredictable. When the Air Force needs its forces to travel immediately to meet an evolving
threat, there is not enough time to wait for the member to reach a fully vaccinated status in two,
three, or four weeks. An Approval or Appeal Authority often has to weigh multiple factors like
these to determine whether or not the facts warrant an accommodation.
22.

The availability of a less restrictive means may also depend on the sincerely held

religious belief. A less restrictive means for a member who requested an exemption based on
how the vaccine was developed may involve permitting them to take a vaccine that was not
developed the same way. A service member with limited time remaining in service may be able
to be accommodated differently than a member who has a four to six year service commitment.
23.

The Air Force does not apply a “blanket” rule that no less restrictive means of protecting

the force exists other than a vaccination. The Approval and Appeal Authority must look at
numerous factors that vary by individual. The Department of the Air Force strives to make sure
full and appropriate consideration is given to each request. Where an accommodation can be
granted without adversely impacting the compelling government interest in mission
accomplishment, it will be.
24.

COVID-19 is no exception, but presents some unique challenges. The spread of the

disease has been difficult to control and the disease has already demonstratively adversely

10
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impacted mission accomplishment and military effectiveness. There has been a surge of
accommodation requests to be exempt from the vaccine that is unprecedented. Identifying the
situation where less restrictive alternatives to the vaccine would not adversely impact mission
accomplishment requires an individualized analysis.
Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and
correct. Executed this 3rd day of December 2021.

SHARON R. BANNISTER, Maj Gen, USAF
Director of Medical Operations

11
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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

NAVY SEAL 1, et al.,

Plaintiffs,

)
)
)
)
)

)
v.

)

JOSEPH R. BIDEN, in his official capacity
as President of the United States, et al.,
Defendants.

Civil Action No. 8:21-cv-02429

)
)
)
)
)

- -- - - - - - - - - - -- - )
DECLARATION OF COMMANDER BROOKE GRANT
I, Commander Brooke Grant, hereby declare and state:
1.

I am a commissioned officer serving on active duty in the United States Coast

Guard. I have served in the Coast Guard for over 19 years and am currently serving as Chief,
Military Personnel Policy Development Division. I have served in this position since August,
2021. My prior assignments include Logistics Department Head, United States Coast Guard
Sector Key West; Deputy, Office of Legal Policy and Program Development; and Staff Attorney,
United States Seventh Coast Guard District Legal Office.

I am generally aware of the allegations

set forth in the pleadings filed in this matter and make this declaration in my official capacity,
based upon my personal knowledge and upon information that has been provided to me in the
course ofmy official duties. As of December 3, 2021, my office has received 1,278 requests for
religious accommodation from the COVID-19 vaccination requirements.
2.

The Coast Guard is one of our nation's military services and, in addition to defense

operations, has eleven statutory missions: marine safety, search and rescue, aids to navigation,

1
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living marine resources, marine environmental protection, ice operations, ports, waterways and
coastal security, drug interdiction, migrant interdiction, and other law enforcement. Coast Guard
members serve in their local communities throughout the Continental United States, Alaska,
Hawaii, and United States territories stretching from Guam to the Virgin Islands. Coast Guard
members are assigned to foreign countries ranging from China to Europe, and Coast Guard cutters
routinely engage in migrant and drug interdiction operations in the Caribbean and the Eastern
Pacific; in fisheries conservation boardings in the Atlantic, the Gulf of Mexico, and the Bering
Sea; in support of defense operations with the Navy or allied naval forces in the Western Pacific
and Indian Oceans; and icebreaking operations in the Artie and Antarctica.
3.

Fulfilling all of these missions and operational requirements demands a healthy

workforce at a high degree of military readiness and with strong unit cohesion. The Coast Guard
therefore, along with the rest of the Department of Defense, maintains robust vaccination
requirements for its members including both routine vaccinations and risk-based or occupationrelated vaccinations. Determining whether a departure from a vaccine requirement can be granted
to accommodate a sincerely held religious beliefrequires a fact-specific assessment of the member
and the impact of that departure on the ability of that member's unit, and the Coast Guard overall,
to accomplish its missions.
4.

Consistent with the other military services, Coast Guard policy provides for

administrative exemptions to vaccination requirements based on requests for departure from policy
based on religious beliefs. See Commandant Instruction Manual 6230.4G, 2-6(b)(3). Requests
for religious exemptions may be granted to accommodate an individual Service member's
religious beliefs and are processed on a case by case basis in accordance with Commandant
Instruction 1000.15, 11 ( c)(3). The review of requests for religious accommodation follows a
multi-step process to assess the individual member's request as well as the impact of granting

2
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an accommodation on the member's unit and the Coast Guard as a whole.
5.

A member initiates the process of seeking a religious accommodation by

submitting a memorandum request through the member's Commanding Officer or Officer-inCharge (CO/OIC) using an approved template found at Cll 000.15, Enclosure 2.

Although

not required, some requestors have also included correspondence from clergy or other material to
support their request. The request for religious accommodation requires individual meetings
between the requester and both a medical officer and a chaplain in order to determine the specific
circumstances of the request. A medical officer must consult with the requester and provide
specific information about the diseases concerned, specific vaccine information, and the potential
risks for unimmunized individuals. Id. 12.h. The chaplain interviews the member and prepares a
memorandum memorializing the interview using guidance provided. Id. at Enclosure 3-5.
Although there is no required template for the chaplain to use, Enclosure 5 provides two single
spaced pages of detailed questions the memorandum should address including: the exception to
policy requested, the religious belief underlying the basis for the request and the conflict the belief
presents with policy, any alternative means of accommodation discussed, and the chaplain's
professional opinion regarding the sincerity of the requester. Id. at Enclosure 5. The chaplain's
interview can be very useful to the various reviewers in understanding the nature of the request
since some requests are not clear, e.g., the member simply requests a departure from policy
due to a religious belief without specifying the nature of that belief at all. Also, some requests
to depart from policy may not actually be a religious belief (e.g., a political, moral, or claimed
scientific belief) or may combine a religious belief with another rationale for departing from
policy, e.g., a religious objection to an mRNA vaccine, but not to a vaccine that uses a
weakened or inactivated vaccine to produce the immune response. In assessing the sincerity
of the requester, the chaplain must not base his opinion on the chaplain's personal religious
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beliefs or his interpretation of what constitutes an appropriate religious or other practice, but
must focus instead on the importance of the request to the requester in terms of religious
beliefs or principles, given the information provided. Id. A copy of this memorandum is
provided to the requester.
6.

Once the interviews are completed, the requester's Commanding Officer or Officer-

in-Charge (CO/OIC) will review the request and consider the religious objection of the member
balanced against the medical risk to the member and the unit, as well as Coast Guard requirements
such as alert status, deployment potential, and availability of the member for reassignment to units
requiring full medical readiness. The CO/OIC is also encouraged to consult with their Servicing
Legal office. The CO/OIC provides a written endorsement that may or may not include a
recommendation regarding approval as well as specific command concerns with the request's
impact on unit readiness. For example, a reserve unit may be scheduled to be activated and deploy
in the near term and that change in status may significantly change the requester's ability to
mitigate the impacts of being unvaccinated by social distancing or may place the requester in an
area with high community transmission.
7.

The request is then forwarded to Coast Guard Headquarters, where it is reviewed

by different offices before reaching the final approval authority, the Office of Military Personnel
Policy, CG-133. These offices include the Office of Health Services, CG-112, and the Office of
General Law, CG-LGL, for medical and legal review respectively. Multiple individuals within
each office participate in the review. A member whose request is denied may administratively
appeal the denial to the Director of Military Personnel, CG-13. The appeal is routed through the
original decision maker to the next higher person in the chain of command.
8.

Given its overall size and interlocking missions, the Coast Guard has centralized its

review of religious accommodation requests to ensure consistency and assess the impact of
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accommodations Coast Guard wide; however, there is no single policy or practice of approving or
denying religious accommodation requests, including with respect to the COVID-19 vaccine.
Each request is individually reviewed with regard to the nature and sincerity of the religious belief,
the extent to which the vaccine requirement burdens that belief, the impact of an accommodation
on the Coast Guard's compelling need for a healthy military force capable of fulfilling its
congressional missions, and whether there are less restrictive means available to the individual and
their unit to meet that compelling interest. Each religious accommodation request presents unique
issues, which is why they all must be reviewed on an individual basis.
9.

The nature of the religious belief varies significantly among the requests for

accommodation. Most claim some form of Christian religious belief, but those beliefs vary and
may be presented in various combinations. Among the various beliefs asserted are: an objection
to abortion and therefore to the use of fetal tissue in the creation or development of the vaccine;
an assertion that the member's body is a temple of God or was created in God's image and therefore
the member objects to the introduction of any foreign substance into their body; a belief that God
has and will provide the necessary defenses against COVID-19; and an objection to the vaccine as
the mark of the Beast. Different beliefs present different possibilities of accommodation, e.g., a
member might have a religious objection to a vaccine using mRNA technology, but not to a
vaccine using a weakened or attenuated virus. The Coast Guard's analysis does not question the
validity of the requestor's underlying belief.
10.

While this lawsuit is concerned with the COVID-19 vaccine requirement, many of

the current requests for religious accommodation request departure from all vaccination
requirements. Each vaccination requirement must be reviewed individually since the reason for a
specific vaccine requirement will vary and the necessity of vaccination will also vary from
individual to individual and from assignment to assignment. Consequently, a request may result
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in approval of an exemption from policy from some immunization requirements, but a denial from
others. For example, the Tetanus-diphtheria (Td) booster is only required every 10 years. A
substantial burden may not exist for a member requesting exemption from Td if that member is
not due to receive the booster for an extended period. Similarly, certain vaccines are only required
if a particular assignment or duty would expose the member to the risk, such as a deployment or
relocation to certain geographic locations. For example, a member is required to vaccinate against
smallpox only if warranted based on duties (e.g., medical teams at hospitals/clinics), geographical
locations that pose a higher risk, or in designated occupational roles. Accordingly, a member
requesting exemption from the smallpox vaccine may be accommodated if the vaccine is not
required based on that member's circumstances. However, that accommodation could be revoked
at a future date or that the member's limited ability to deploy will potentially shift that burden of
future deployment to a shipmate who has complied with the vaccination requirement.
11.

The nature of many Coast Guard units and their operational requirements may

preclude a departure from vaccination requirements. Vessel boardings for law enforcement
operations, migrant interdictions, marine inspection of commercial vessels, oil spill clean up
operations, and rescue operations all routinely bring Coast Guard members into close personal
contact with members of the public without the opportunity to socially distance themselves or
screen them for vaccination status. Coast Guard members aboard cutters, small boats, and aircraft
must work in close proximity to each other. Members aboard cutters are required to share berthing
areas with just a few feet between tiered racks and share shower and toilet facilities. Even members
assigned to shore duties may be assigned to standing watch in command centers for lengthy shifts
without the ability to social distance, and boat crews must sleep and eat aboard their small boat
stations in order to be ready to respond to search and rescue missions. Coast Guard operations are
generally not compatible with physical distancing, isolation, and quarantine measures that have
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been used to combat COVID-19.
12.

Some Coast Guard job assignments may more easily permit accommodations such

as members assigned to headquarters jobs who may have private offices or have the potential to
telework. Such accommodations, however, may still have real impacts on military readiness. The
Coast Guard must be ready to provide personnel for short-fuse deployments and no-notice
temporary duty assignments to execute our own authorities and to assist other agencies. For
example, in Fiscal Year 2021, the Coast Guard deployed 4,461 members (both active duty and
reserve) in response to surge staffing operations, including Hurricane Ida, Operation Allies
Welcome, the California Pipeline oil spill, M/V Golden Ray capsizing, the Haitian earthquake, and
Southwest Border migrant operations. Those 4,461 Coast Guard members deploying for surge
staffing represent over 10% of the Coast Guard's total military end strength. The majority of the
personnel who are assigned to respond to the domestic emergencies are assigned from nonoperational billets, as members assigned to operational assets are too critical to the execution of
that asset's mission to permit assignment for surge staffing. A member who has been granted an
accommodation from vaccination requirements will not be eligible to quickly deploy, if at all. This
again shifts the burden to deploy to other Coast Guard members.
13.

Timing is also a factor to consider. A member expected to retire or otherwise

separate from the service in a few weeks or months presents a different case than a member
expected to serve for several more years. Active duty Coast Guard members commonly receive
new job assignments as frequently as every two or three years. There are many reasons for these
reassignments, but one is to ensure work-life balance for members assigned to high operational
tempo assignments and those with frequent deployment requirements. An active duty workforce
with a substantial unvaccinated population limits the ability of the Coast Guard to maintain that
positive work-life balance.

7

Case 8:21-cv-02429-SDM-TGW Document 42-2 Filed 12/03/21 Page 9 of 9 PageID 2158

14.

The size of a member's unit and the member's technical qualifications also impact

the ability to provide accommodations. At some units and in some jobs, the Coast Guard may
have a level of redundancy that will more easily permit accommodations for the unvaccinated. By
contrast, a small boat station in the Pacific Northwest likely has a total crew of less than 20, and
of that 20 only at best a few have completed the advanced-level practical training course to qualify
as a Motor Lifeboat Surfman. Only a Surfman, operating in tight conditions with a small crew
aboard a motorlife boat, can operate in the most dangerous surf to rescue those in peril. Such a
job does not lend itself easily to accommodations from vaccination.
15.

In sum, the nature of a service member's religious belief, the nature and duration

of the requested accommodation, the member's job assignment and technical qualifications, and
the impact on mission effectiveness for the member's unit and the Coast Guard overall, must all
be considered and individually weighed before reaching a decision to approve or deny a request
for religious accommodation.
I hereby declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the foregoing
is true and correct to the best of my knowledge and information.
Dated: December 3 , 2021

~s0~
BROOKE GRANT
Commander
U.S. Coast Guard
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
NAVY SEAL #1, et al.
Plaintiffs,
v.
Joseph R. Biden, Jr., in his official capacity as
President of the United States, et al.

Case No. 8:21-cv-02429-SDM-TGW

Defendants.
DECLARATION OF MERY-ANGELA SANABRIA KATSON
I, Mery-Angela Sanabria Katson, hereby state and declare as follows:
1.

I am a captain in the United States Navy, currently serving as the Branch Head,

Enlisted Plans and Policy (OPNAV N132), located in Arlington, Virginia. I make this
declaration in my official capacity, based upon my personal knowledge and upon information
that has been provided to me in the course of my official duties.
2.

I have been assigned to this position since June 2017. Prior to my current

assignment, I served as Deputy Director and Comptroller, Field Support Activity (BSO-11) at
the Washington Navy Yard.
(a) I have been a member of the U.S. Navy since 1982, beginning my career as a
Deck Seaman onboard USS Point Loma (AGDS-2) in San Diego, California, before
becoming an enlisted Disbursing Clerk. I was commissioned in 1991 after earning a
bachelor's degree from the University of San Diego through the Navy's former Broadened
Opportunity for Officer Selection and Training (BOOST). Since then, I have served as
the Communications Officer aboard USS Acadia (AD-42); Company Officer and adjunct
professor at the U.S. Naval Academy; Administrative and Manpower Officer for U.S.
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Naval Support Activity, Naples, Italy;. Flag Secretary for Commander, Fleet Air
Mediterranean and Commander, Navy Region Europe; Commander, San Antonio
Military Entrance Processing Station, San Antonio, Texas; Executive Officer and
Commanding Officer, Navy Recruiting District, San Antonio; Diversity and Inclusion
Officer for the Office of the Chief of Naval Operations (OPNAV); and Education
Strategy and Policy Branch Head for OPNAV.
(b)

My professional military education includes a Master's Degree in

Manpower Systems Analysis from the Naval Postgraduate School in Monterey, California, and a
Master's Degree in National Security and Strategic Studies from the U.S. Naval War College in
Newport, Rhode Island. I am a Surface Warfare Officer and also Joint Qualified. I received a
Harvard Kennedy School (HKS) Executive Certificate in Public Leadership and am a HKS
Senior Executive Fellow.
(c)

As part of my duties currently, I am responsible for overseeing the

processing of religious accommodation requests from Navy service members throughout the
Fleet.
3.

The Navy requires immunizations for all Service members, based on its

compelling interest in preventing the spread of diseases to support mission accomplishment,
including military readiness and health and safety, at the individual, unit, and organizational
levels. Navy policy also works to support a Service member’s religious practices to the broadest
extent possible within the bounds of military readiness, unit cohesion, good order, discipline,
health and safety. Navy policy concerning requests for the accommodation of religious practices
generally, including immunizations, is outlined in Bureau of Naval Personnel Instruction
(“BUPERSINST”) 1730.11A (attached as Exhibit A to this declaration). Specific guidance
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related to immunization exemptions for religious beliefs is found in the Naval Military Personnel
Manual (“MILPERSMAN”), Article 1730-020 (attached as Exhibit B to this declaration).
Religious Accommodation Request Process Overview
4.

An active duty or reserve Navy Service member1 seeking an exemption of

immunization for religious reasons must initiate the request in in accordance with BUPERSINST
1730.11A, ¶ 5.e. The requirements include a written request via his or her commander stating
the waiver sought, followed by an interview with a Navy chaplain. A template for the Service
member’s request is provided in BUPERSINST 1730.11A, enclosure (1). Navy commanders are
required to ensure the applicant receives counseling related to the potential health and travel
impacts they may incur as a consequence of their waiver, and the possibility that their waiver
may be revoked in the event they are at imminent risk of disease. MILPERSMAN 1730-020 ¶
6.2 The required counseling is recorded using a standard “Administrative Remarks” form (i.e.
NAVPERS 1070/613, commonly known as a “Page 13”), which documents that the Service
member has been advised of potential consequences of the immunization waiver request.
MILPERSMAN 1730-020 ¶ 4.c.
5.

Action on a Service member’s written request for accommodation must be

handled in a timely manner. Within the Navy, the approval authority for requests for
immunization exemptions for religious beliefs is the Deputy Chief of Naval Operations
(Manpower, Personnel, Training and Education) (hereinafter DCNO N1).3 BUPERSINST

1

“This instruction applies to all active and reserve members of the Navy, including applicants for entry into the
Navy and Navy Reserve, as well as midshipmen at the U.S. Naval Academy (USNA) and in the Naval Reserve
Officers Training Corps (NROTC), and officers and officer candidates in Navy officer accession program.”
BUPERSINST 1730.11A ¶ 3.a
2
The authority to revoke approved an approved religious accommodation exemption from COVID-19 vaccination is
withheld per NAVADMIN 225/21 ¶ 7.g.
3
DCNO N1 is identified by the alternate designation of CNP (Chief of Naval Personnel) in MILPERSMAN 1730020). DCNO N1 and CNP interchangeable acronyms and refer to the same position and official. The current DCNO
N1 is Vice Admiral John Nowell, Jr.
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1730.11A, ¶ 5.a.(4). Requests for religious accommodation forwarded from an O-6 commanding
officer or immediate superior in command (“ISIC”) to DCNO N1 for adjudication must be
forwarded within seven days from the date the requestor submitted the request to his/her
immediate commander. Review and final action must be completed in accordance with
Department of Defense Instruction (“DoDI”) 1300.17, which provides that action on requests
must generally be completed 30 to 60 days from receipt of the Service member’s request. See
DoDI 1300.17, ¶ 3.2.c., Table 1. However, exceptions to those timelines are authorized in
exceptional circumstances by DODI 1300.17, ¶ 3.2.c. and SECNAVINST 1730.11B, Ch-1, ¶ 5.c.
No disciplinary or administrative action will be initiated while a request for an exemption for
religious accommodations is pending. If a request for a religious accommodation for vaccination
is denied, the Navy Service member may appeal the DCNO N1 decision to the Chief of Naval
Operations (CNO).4 BUPERSINST 1730.11A, ¶ 5.f. Commanders routing requests to DCNO
N1 must forward the matter within seven days from the date of the Service member’s request, in
accordance with BUPERSINST 1730.11A, ¶ 5.c.
Evaluation of Religious Accommodation Requests
6.

Within the Navy, requests for religious accommodation are evaluated on a case-

by-case basis using criteria outlined in paragraph 5 of BUPERSINST 1730.11A. The instruction
advises commanders that “[i]t is essential that [they] articulate the factual basis underlying any
compelling government interest and that they articulate why a recommended denial or partial
denial is the least restrictive means available to the commander to protect the compelling
government interest over the individual request.” Id. ¶ 5.a.(2). A template for the commander’s
endorsement is found in BUPERSINST 1730.11A, enclosure (4). The endorsement must also

4

The current CNO is Admiral Michael Gilday.
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provide information required by MILPERSMAN 1730-020 ¶ 5, including: (1) the negative effect
(if any) of the requested accommodation on the unit’s military readiness, health, or safety; (2) the
number of Service members in the command that have been granted a similar exemption; and (3)
when recommending denial, a determination that the denial furthers a compelling government
interest and there is no less restrictive means of furthering that interest. MILPERSMAN 1730020 ¶ 5. a.-b. Navy commanders are directed to evaluate each request considering the following
factors:
a. Applicable operational or regional policies,
b. Importance of the military policy, practice or duty in terms of mission
accomplishment, including military readiness, unit cohesion, good order,
discipline, health, or safety,
c. Importance of the practice to the requestor,
d. Cumulative impact of repeated accommodations of a similar nature; and
e. Alternate means to fulfill the request.
BUPERSINST ¶ 5.a.(1).
7.

If an applicant carries his or her burden of demonstrating that the requirement

would result in a substantial burden on the applicant’s exercise of his or her religion, Navy
commanders will not deny or recommend denial of a religious accommodation unless the denial
or partial denial furthers a compelling governmental interest and is the least restrictive means of
furthering that compelling government interest. Id. ¶ 5.a.(2). Factors for commanders to
consider include (but are not limited to) whether approving the accommodation would pose a
health or safety hazard, or otherwise impair mission accomplishment, good order, discipline,
morale or unit cohesion. Id. While commanders are directed to consider the cumulative impact
of accommodations of a similar nature, they are advised not to approve or deny requests to
accommodate religious practices simply because similar requests were approved or denied. Id. ¶
5.a.(1).
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Sincerely Held Religious Beliefs
8.

The Navy chaplain interview assesses the sincerity of the requestor’s religious

belief using a standard checklist found in BUPERSINST 1730.11A, enclosure (2). The interview
checklist directs the chaplain to assess the requestor’s sincerity using one or more of the
following factors:
a.
b.
c.
d.
e.

Requestor was credible (consistently keeps tenets, practices, etc.).
Requestor’s demeanor and pattern of conduct are consistent with the request.
Requestor participates in activities associated with the belief(s).
Other persons supporting the claim are credible.
Request is supported by letter(s) of verification or endorsement from an
organization espousing the beliefs which are the basis for the claim.

Id.
A requestor is not required to provide responses to each of these factors in order to show a
sincere religious belief, and chaplain may find the requestor’s beliefs sincere based on any of the
factors above. The chaplain does not assess the validity of the requestor’s beliefs. The Navy
chaplain is also directed to explore alternate means of accommodating the requestor’s practice in
the interview. Id. After the interview, the chaplain provides the requestor’s commander a
written summary of the Service member’s request, the religious belief(s) upon which the request
is made, and a “professional and objective opinion regarding the religious importance of the
request to the member.” BUPERSINST 1730.11A, enclosure (3). Finally, the chaplain provides
the commander an assessment of the sincerity of the Service member’s personal religious belief,
including any information provided during the interview. Id. A copy of this memorandum is
provided to the requestor. Id.
9.

While not questioning the validity of the beliefs, the approval and appeal

authority (i.e. DCNO N1 and CNO, respectively) for the Navy will consider the chaplain’s input
and assess the sincerity of the religious belief on a case-by-case basis using the same criteria in
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BUPERSINST 1730.11A, enclosure (2). The chaplain’s conclusion of the sincerity of the
religious belief is not binding on either the approval or appeal authority.
Substantial Burden
10.

Where there is a sincerely held religious belief, the Navy’s approval and appeal

authority (if applicable) determine if the requirement to be immunized imposes a substantial
burden on an exercise of religion based upon that belief. This is also a case-by-case
determination. Some exercises of religion may not be substantially burdened if the requester has
demonstrated acquiescence to the purported burden in other portions of their life (e.g., receiving
other vaccinations or using other products developed with aborted fetal cells). Additionally, if
the requester’s sincerely held religious belief concerns objections to the mRNA vaccines, the
requestor’s belief may not be substantially burdened by receiving a different type of vaccine.
Compelling Government Interest
11.

Where a mandatory vaccination policy substantially burdens a Service member’s

exercise of religion, the Navy must establish that the substantial burden is required in furtherance
of a compelling Navy interest and is the least restrictive means of accomplishing that interest.
The Navy has a compelling governmental interest in mission accomplishment at the individual,
unit, and organizational levels, including such necessary elements of mission accomplishment as
military readiness, unit cohesion, good order and discipline, and health and safety.
Least Restrictive Means
12.

The approval and appeal authority will consider whether there are less restrictive

means to achieve the Navy’s compelling government interest. This is a case-by-case review that
is highly dependent on the particular facts applicable to the individual requester. Under some
circumstances, the review of the least restrictive means available to achieve the Navy’s
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compelling interest is so clear that this factor takes precedence over all other considerations. As
noted below, specific duty assignments and the requirement for Sailors to be immediately
available to deploy in the event of military exigencies will result in less restrictive means not
being feasible in most circumstances. A religious accommodation will be approved if it does not
adversely impact the Navy’s compelling government interest.
13.

Communicable diseases such as COVID-19 can interfere with the ability of

Service members to accomplish the Navy’s mission at the individual, unit, and organizational
levels, decrease the overall health of the force, degrade military readiness, and place additional
strain on already limited medical resources. Spread of communicable diseases among Sailors
who live and work in confined quarters aboard ships, or in austere deployed environments with
limited access to immediate medical care, or for those who live or work in close proximity to
others in the shore establishment, has the potential to cause mission failure if one or more
personnel become too sick to perform their jobs. Logistical challenges inherent in moving
personnel to and from deployed ships and other deployed environments makes it difficult, if not
impossible, to quickly evacuate sick personnel and replace them with healthy personnel. Navy
ships have limited medical and long-term placement capabilities. If even one Sailor infected
with a communicable disease requires treatment beyond the capabilities of a ship’s medical
department, or if multiple Sailors must be placed in critical care, a decision will have to be made
whether the ship may have to abandon its mission and transit to a location that offers more
adequate treatment. Transit time is not instantaneous and depends on factors such as ship
location, current mission requirements, and port access or availability. That time variable creates
additional health risk for infected Sailors and the potential for disease transmission to the
remaining crew. Finally, the spread of communicable diseases from U.S. Navy personnel to
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foreign or host-nation personnel would have a detrimental impact on U.S. foreign relations,
especially if the illness was viewed as preventable.
14.

As the COVID-19 pandemic unfolded, the Navy was compelled to implement

stringent restrictions across the force to protect the health of the force and ensure military
readiness. For all personnel, severe restrictions were imposed on travel (both official and
unofficial), permanent change of station (PCS) transfers, and activities such as dining in
restaurants or engaging in activities outside of military installations. Sailors on deployment or
preparing for deployment were ordered to quarantine within “bubbles” for two weeks before
getting underway (this quarantine is referred to as Restriction of Movement (“ROM”)).
Additionally, almost all quality of life port visits were prohibited, further exacerbating the mental
and physical toll of the deployment. Personnel at sea and ashore were ordered to adhere to
health protection policies, to include requirements to sanitize workspaces, wash hands
frequently, wear masks, and maintain 6-foot social distancing.
15.

The effectiveness of these measures is extremely limited on ships, where Sailors

must live, work, eat, and sleep in close proximity to other Sailors. On board a ship, Sailors must
navigate narrow passageways that do not permit sufficient social distancing. Ships have almost
no windows, and fresh air circulation is intentionally limited, as ships are designed to be able to
seal off compartments to protect against water intrusion or chemical, biological, or radiological
weapons attacks. Though Sailors work to keep their ships clean, safe transit up and down
ladders and through watertight doors requires everyone to touch all of the same handrails and
handles frequently. Ships typically have limited space to quarantine Sailors from the rest of the
crew, if such facilities exist at all. Frequent handwashing is not generally feasible because Sailors
have to transit up and down ladders, using those shared handrails, to get between their
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workspaces and the restrooms (“heads”) in which they can wash their hands. Almost all enlisted
berthing compartments feature three-foot by six-foot bunks (“racks”) that are generally stacked
three high with narrow passages between rows. Enlisted berthing compartments have as few as
12 and as many 210 personnel sleeping in the same space. Sailors in larger berthing
compartments are typically never alone in the head when they use the facilities, shower, or brush
their teeth, because the head is a shared space used by 200 or more personnel.
16.

Health protection measures are more feasible ashore, but the effectiveness is

highly dependent on the type of work a Sailor does and the configuration of their workspace.
Additionally, even for shore-duty commands, COVID-19 restrictions imposed a substantial and
unsustainable administrative cost. Commands across the Navy Service were obligated to adopt
telework policies, where feasible,5 or implement staggered shift rotations to avoid possible
exposure of personnel. For Sailors placed on ROM, commands are required to track and report
their status, as well as provide rooms, meals and essentials to Sailors in a ROM status.6
Restrictions on official travel limited training opportunities for Sailors, while restrictions on
unofficial travel limited, and in some instances precluded, personal leave for Sailors outside of
extremely circumscribed geographic areas. Finally, Sailors’ assignments typically alternate
between sea duty and shore duty; however, every Sailor must be deployable. See OPNAVINST
1300.20, Deployability Assessment and Assignment Program (requiring administrative
separation processing or referral to the Disability Evaluation System for any Sailor who is
undeployable for 12 months or longer). Sailors assigned to shore duty or the Navy Reserve need
5

Telework is not an option for many Sailors, including those performing work using classified networks, those who
work with specialized equipment, or for any work, training, or maintenance on military assets (e.g. ships, aircraft,
submarines).
6
The DoD even instituted a new pay entitlement, “Hardship Duty Pay – Restriction of Movement (HDP-ROM),” in
order to compensate Service members for the hardship associated with being ordered to self-monitor in isolation
(i.e., restriction of movement) somewhere other than at their home or a government-funded lodging facility, if such
facilities were unavailable.
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to be ready to deploy at a moment's notice. Even a Sailor on shore duty pending retirement can
be called up to deploy if necessary to achieve mission requirements.

Pursuant to 28 U .S .C . § 1746, I declare under penalty of perjury that the foregoing is true
and correct. Executed this 31:d day of December, 202 I .

Captain, U.S. Navy
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

NAVY SEAL 1, United States Navy,

et al.,
Plaintiffs,

v.
JOSEPH R. BIDEN, et al.,
No. 8:2 l-cv-02429-SDM-TGW

Defendants.

DECLARATION OF LAURENCE J. BAZER
I, Laurence J. Bazer, pursuant to 28 U.S.C. § 1746, declare as follows:

1.

I am currently the Deputy Director, Office of the Chaplains (OC), and Staff

Chaplain of the Army National Guard Directorate (ARNG), Temple Army National Guard
Readiness Center (TARC), National Guard Bureau (NGB). In that role, I am familiar with the
administrative actions and proceedings that are taken with respect to religious accommodation
exemption waiver requests from ARNG Soldiers in the 54 ARNG National Guard States,
Te11'itories, and the District of Columbia. I am also familiar with the religious accommodation
analysis performed by the 54 ARNG States, Territories, and the District of Columbia chaplains
as part of the waiver request process. One of my responsibilities related to administrative
immunization exemptions includes advising and counseling on policy for religious
acconunodation to the AIL"'IG senior leadership (located at NGB), the 54 States, Territories, and
District of Columbia Adjutant Generals (TA Gs) as requested, and ARNG senior Chaplains from
the 54 Anny National Guard States, Territories, and the District of Columbia as to the religious
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accommodation religious analysis. I make this declaration in my official capacity as the ARNG
Staff Chaplain and based upon personal knowledge and information that has been provided to me
in the course of my official duties. Any information I provide concerning administrative
immunization waivers involving religious accommodations is based on HQDA-Gl and ARNGGl processes (as described in below references).
2. The Army/ARNG regulations and policies that establish immunization
requirements, religious exemption waiver requests, and chaplain analyses for individual religious
exemption waiver requests for ARNG Soldiers are attached to this declaration:
•

Army Regulation (AR) 600-20, Army Command Policy, dated July 24, 2020 (hereinafter
AR 600-20);

•

Army Regulation 165-1, Army Chaplain Corps Activities, dated June 23, 2016
(hereinafter AR 165-1 );

•

Army Regulation 40-562, Immunizations and Chemoprophylaxisfor the Prevention of
Infectious Diseases, dated October 7, 2013 (hereinafter AR 40-562);

•

Army Directive 2021-33, Approval and Appeal Authorities for Milita,y Medical and
Administrative Immunization Exemptions, dated September 24, 2021 (hereinafter AD
2021-33);

•

Army Techniques Publication (ATP) 1-05.04, Religious Support and Internal
Advisement, dated March 2017 (hereinafter ATP 1-05.04);

•

Department of Defense Instruction (DoDI) 1300.17, Religious Liberty in the Milita,y
Services, dated September 1, 2020 (hereinafter DoDI 1300.17);

•

FRAGO 5 to HQDA EXORD 225-21, COVID-19 Steady State Operations, dated
September 14, 2021 (hereinafter FRAGO 5);

•

FRAGO 6 to HQDA EXORD 225-21, COVID-19 Steady State Operations, dated
October 10, 2021 (hereinafter FRAGO 6);

•

FRAGO 7 to HQDA EXORD 225-21, COVID-19 Steady State Operations, dated
October 20, 2021; (hereinafter FRAGO 7);

•

ARNO FRAGO, FRAGO 3 to ARNG EXORD 197-21 Building Readiness in a COVID-19
Environment, dated August 5, 2021 (hereinafter ARNG FRAGO 3);

2
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•

ARNO FRAGO, FRAGO 5 lo Annex A (Conducting Operations in Support ofFederal
Emergency A1anagement Agency [FEA1AJ Missions Assignments [A1A}) to ARNG
EXORD 197-21 (Building Readiness in a COVID-19 Environment), dated October 28,
2021 (hereinafter ARNO FRAGO 5);

•

ARNO FRAGO, FRAGO IO to Annex B (COVID-19 Vaccine Guidance) to ARNG
EXORD 197-21 (Building Readiness in a COVID-19 Environment), dated October 28,
2021 (hereinafter ARNO FRAGO 10);

•

Personnel Policy Operation Memorandum (PPOM) Army National Guard Personnel
Policy Division Memo, Guidance for Processing Religious Accommodation Exemption
Requests (PPOM 21-048), dated October 4, 2021 (hereinafter PPOM 21-048).
3.

On August 24, 2021, the Secretary of Defense directed the Secretaries of the

Military Departments to immediately begin full immunization of all members of the Armed
Forces, including ARNO members, against COVID-19. Mandatory vaccination of Service
members will be subject to any identified contraindications and any administrative or other
exemptions established in Military Department policy. In general, the 54 Army National Guards
follow Army policy and procedures with regard to inununizations, including the process for
waiving required vaccines. In accordance with FRAGO 5, para. 3.D.14, ARNO military
members must be fully vaccinated against COVID-19, or have received an approved exemption,
or be in the process of requesting an exemption, by June 30, 2022. The process for seeking an
exemption is lengthy, and includes multiple levels of counseling, review, and reconunendations
from a Soldier's chain of command up through the Integrated Personnel and Pay System-Army
(IPPS-A) to ARNO Personnel Policy Division Enlisted Policy Branch (HRH-E) for approval by
The Army Surgeon General (TSO). If a Soldier's request is denied, that Soldier may appeal to
the Assistant Secretary of the Army, Manpower and Reserve Affairs (ASA (M&RA)) as needed.
4.

Per FRAGO 5, the process to request a religious exemption waiver is as follows.

If a Soldier initially refuses to obtain the vaccine after a Commander issues compliance with

vaccination order, the Soldier's Commander then counsels the Soldier and records counseling on
3
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DA Form 4856 (Developmental Counseling Form, see attachment to PPOM 21-048). The
Commander then directs the Soldier to view a mandatory educational video containing relevant
medicinal information. After the Soldier watches the video, the Commander will then order
Soldier's compliance with vaccine order a second time. If the Soldier refuses a second time, the ·
Commander directs the Soldiers to meet with a medical professional. After meeting with a
medical professional, the Soldier may request a religious accommodation. A Commander may
not take adverse actions against a Soldier with a pending religious accommodation exemption
request for failing to comply with an order to receive the vaccination.
5.

The procedure to request a religious accommodation exemption from

immunizations for ARNG Soldiers is described in the attached PPOM 21-048. Templates for a
packet's required forms as referenced in PPOM 21-048 are attached to this declaration as well.
Per Appendix P, Para. P-2(b)(l) of AR 600-20, requests for religious exemptions must include
name, rank, Military Occupational Specialty (MOS)/branch, and a description of the religious
tenet or belief contrary to immunization. Other documentation, such as letters from a religious
leader, is optional but may assist commanders evaluating the request.
6.

According to Appendix P, Para P-2(b)(2) of AR 600-20, the commander will

arrange an in-person or telephonic interview between the requestor and the assigned ARNG unit
chaplain or other chaplain determined by the senior chaplain present. The chaplain then provides
a memorandum that summarizes this interview and addresses the religious basis and sincerity of
the Soldier's request, without questioning the validity of the underlying belief. The chaplain is
not required to recommend approval or disapproval, but may do so. Memoranda from other
chaplains or religious leaders may accompany the request as optional attachments. But an

4
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interview of the requestor by the assigned unit chaplain or someone determined by the senior
chaplain is required.
7.

The purpose of the chaplain interview is to ascertain the sincerity of the

belief/request, and not offer approval or disapproval. Assessing whether the request has a
religious basis is a key aspect of the interview. Per ATP 1-05.04, Section 2-33, accommodation
requests must have a religious basis rather than simply a philosophical or moral preference. The
religious basis provides a framework to assess religious sincerity. Assessing religious sincerity
involves not only the truth and candor of the requestor, but also whether a request is based on a
sincerely held religious belief, as opposed to personal, individual, philosophical, or stylistic
preferences.
8.

For the chaplain interview, the requesting Service member is provided a Religious

Accommodation Interview Questionnaire (attached) and asked to answer the questions--on paper
and verbally during the interview. The Questionnaire serves as a model for conducting the
interview, and chaplains may modify the questions as needed. This questionnaire assists the
chaplain in answering the two key questions as to the religious accommodation analysis: 1) is
the request religious in nature (religious basis) (AR 600-20, Appendix P-l(d)(2); and 2) is this a
"sincerely held belief' (DoDI 1300.17) and thus a sincere request (AR 600-20, Appendix P1(d)(2)). The ARNG chaplain then uses the information obtained during the interview, and
information from any additional documentation provided by the Service member, to complete
the required chaplain memo. It is not a requirement that the 54 ARNG chaplains submit
interview questionnaires or memos to my office for review or situational awareness. The
religious accommodation waiver request packet is prepared in the requesting Service member's

5
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respective Army National Guard State, Territory, or District, and then routed to the ARNG-G 1,
HQDA-G 1, TSG, and ASA (M&RA) if needed, as described in the preceding paragraphs.
9.

Per FRAGO 5 and PPOM 21-048, the Soldier's accommodation request memo

includes the Soldier's immediate commander's recommendation, an interview from the ARNG
State's Chaplain/Chaplain memo, ARNG State Surgeon/Physician Memo, State Judge Advocate
legal review, and The Adjutant General for that ARNG state recommendation memo into a final
packet to send to the National Guard Bureau for review by TSG. Some ARNG units have
different chain-of-command recommendations, but per FRAGO 5 and FRAGO 6, the religious
accommodation exemption process requires chain-of-command recommendations prior to
forwarding a religious accommodation request to TSG. Regardless of the chain-of-command
path a request takes, The Army Surgeon General is the only approval or disapproval authority for
immunization religious accommodation requests. And per AD 2021-33, the ASA (M&RA) is
the appeal authority whose decision is final.
10.

Once the exemption request packet has been reviewed by the highest official in

the 54 ARNG States, Territories, and District of Columbia and Human Capital Management
(HCM), the completed packet is uploaded into IP PS-A to HRH-E. Per AR 600-20, commanders
at all levels will ensure an individual's request is expedited through the entire process to reach
ARNG-HRH-E within sixty (60) days of the Soldier's request.

11.

Although the ARNG religious accommodation waiver packet requires a Chaplain

memo, I do not, as the ARNG Staff Chaplain at NGB, review the submitted Chaplain memos
before or after submittal to the ARNG-G 1 personnel, nor do other personnel in my office. All
chaplain interviews and subsequent chaplain memos originate from the respective Army
National Guard State, Territory, or District of the requesting Service member. I can provide

6
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counsel to the 54 ARNO Chaplains should a question arise as to how to perform the religious
accommodation analysis.
12.

Once verified, the packet is uploaded into the ARNO Enterprise Task

Management Software Solution (ETMS2), the full packet is then sent to HQDA-G I, and then to
The Surgeon General (TSO) Office for approval/disapproval. Once TSO retums the packet with
the final determination, Personnel Policy Division Enlisted Policy Branch (HRH-E) forwards the
results to the State. If a Soldier elects to appeal the TSO decision, the State will upload
additional information/documentation into Integrated Persom1el and Pay System-Army (IPPS-A)
to HRH-E. HRH-E will verify the packet for accuracy and upload into ETMS2 to TSO. We
expect the packet to go through TSO with the Assistant Secretary of the Army for Manpower and
Reserve Affairs (ASA (M&RA)) as the final appeal authority. Soldiers who request religious
accommodation exemption from immunization are not required to take the vaccine until TSO
makes a decision. Should the religious accommodation request be approved, Soldier and
Commander will follow the decision as prescribed by TSO, and if applicable, ASA (M&RA).
13.

Should a religious accommodation be declined, after completing the process

described in the PPOM 21-048, and review by TSO, and if applicable, ASA (M&RA), the
Commander will once again order Soldier's compliance with the vaccination order. Should the
Soldier refuse to comply again, a Commander, after consulting his/her legal advisor, shall direct
a General Officer Memorandum of Reprimand (GOMOR) be initiated and a Soldier will be
flagged, meaning noted in his/her personnel record as refusing to comply with vaccination
guidance. There are no physically forced immunizations authorized. Also, at this time, the
Headquarters Department of the Army (HQDA) has not authorized or released guidance as to
initiation of separation proceedings based upon a COVID-19 vaccination refusal by a Soldier.

7
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PER FRAGO 5, for this guidance to be issued by HQDA, the Secretary of the Army must issue
an order to release that guidance.
14.

Per DoDI 1300.17, Para. l.2(e), DoD Components have a compelling

governmental interest in mission accomplishment at the individual, unit, and organizational
levels, including such necessary elements of mission accomplishment as military readiness, unit
cohesion, good order and discipline, and health and safety. In accordance with guidance in DoDI
1300.17, DoD Components will normally accommodate practices of a Service member based on
sincerely held religious belief. Accommodation includes excusing a Service member from an
otherwise applicable military policy, practice, or duty. If such a military policy, practice or duty
substantially burdens a Service member's exercise of religion, accommodation can only be
denied if (I) the military policy, practice, or duty is in furtherance of a compelling governmental
interest, or (2) it is the least restrictive means of furthering that compelling governmental
interest. In applying the standard in (1) and (2), the burden of proof is placed upon the DoD
Component, not the individual requesting the exemption.
15.

Per AR 600-20, Para. 5-6(a)(4), a religious exercise includes any exercise of

religion, whether or not compelled by, or central to, a system of religious belief. Compelling
government interests could potentially include: safety, health, good order, discipline, uniformity,
National Security, and mission accomplishment. All requests for accommodation ofreligious
practices will be assessed on a case-by-case basis. Each request must be considered based on its
unique facts; the nature of the requested religious accommodation; the effect of approval or
denial on the Soldier's exercise of religion; and the effect of approval or denial on military
necessity. Accommodation of a Soldier's religious practices must be examined against military
necessity and catmot be guaranteed at all times.

8
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16.

Per AR 600-20, Para. 5-6( e)(2), unless otherwise stated, commanders should

consider the following factors when considering a request for the purposes of a decision or
recommendation: ( 1) the importance of the military requirements in terms of mission
accomplishment, including military readiness, unit cohesion, good order, discipline, health and
safety; (2) the cumulative impact of repeated accommodations ofa similar nature, (3) the
measurable effect, if any, of granting the single accommodation requested, to include whether it
results in the sanctioned discrimination of other Soldiers; (4) alternative means available to meet
the requested accommodation; and (5) previous treatment of the same or similar requests,
including treatment of similar requests if made for other than religious reasons.
Pursuant to 28 U.S.C. § 1746, I declare under penalty ofpetjury that the foregoing is true
and correct to the best of my lmowledge.
Executed this 3rd day of December, 2021

~=EAZER

Deputy Director, Office of the Chaplain
ARNG Staff Chaplain
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NATIONAL GUARD BUREAU
111 SOUTH GEORGE MASON DRIVE
ARLINGTON VA 22204-1373

ARNG-HRH (600-20)

04 October 2021

MEMORANDUM FOR The Adjutants Generals of the States, Territories, Commanding
General of the District of Columbia, and Human Capital Management (HCM) Division
SUBJECT: Guidance for Processing Religious Accommodation Immunization Exemption
Requests (PPOM 21-048)

1. References:
a. Army Directive 2021-33, (Approval and Appeal Authorities for Military Medical and
Administrative Immunization Exemptions), 24 September 2021.
b. Army Regulation (AR) 40-562 (Immunizations and Chemoprophylaxis and the
Prevention of Infectious Diseases).
c. AR 600-20 (Army Command Policy).
d. FRAGO 5 to HODA EXORD 225-21 COVID Steady State Operations, 14 September
2021.
2. Applicability. This policy, in accordance with the provisions of Reference 1d, paragraph
3.D.8.B.8, applies to all ARNG Soldiers, regardless of grade or status, who request a
religious accommodation immunization exemption. The term "States" in this memorandum
refers to all States, Territories, and District of Columbia.
3. Purpose. To provide States with guidance on processing religious accommodation
immunization exemption requests.
a. Immunization Exemption Types. As defined in Reference 1b, Table C-2, and
Reference 1d, paragraph 3.D.8.B.6, the two types of exemptions from immunizations are:
administrative and medical.
b. Administrative Exemption Requests. The approval and disapproval, for other than
religious accommodation request as enumerated in Reference 1b, Table C-2, is the
Soldier's commander at O-6 level or above unless withheld by other law, policy, or
regulation. The first General Officer in the chain of command will serve as the approval
authority for units without a commander at the O-6 level. IAW reference 1a decisions are
final and further delegation is not authorized.
c. Religious Accommodation Immunization Exemption Requests. The Surgeon General
(TSG), pursuant to Reference 1c, is the approval and disapproval authority for religious
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ARNG-HRH (600-20)
SUBJECT: Guidance for Processing Religious Accommodation Immunization Exemption
Requests (PPOM 21-048)

accommodation immunization exemption requests. The Assistant Secretary of the Army for
Manpower and Reserve Affairs, in accordance with Reference 1a, is the appeal authority
whose decision is final. States will process religious accommodation immunization
exemption requests as outlined in this policy through ARNG-HRH-E to TSG for adjudication.
d. National Guard Bureau Chief Surgeon General will publish separate supplemental
guidance for permanent medical exemptions as defined in Reference d, paragraph
3.D.8.B.6.A.1. Requests for exemption from wearing mandatory face coverings falls within
the medical exemption process.
4. Religious Accommodation Immunization Exemption Requests. The procedure to request
a religious accommodation exemption from immunizations for all ARNG Soldiers is outlined
below. Religious accommodation immunization exemption checklists are Enclosure 1 for
Title 32 (T32) and Enclosure 1a for Title 10 (T10) AGR Soldiers.
a. States and HCM must upload the complete packet for all religious accommodation
immunization exemption requests into IPPS-A to HRH-E. (See Enclosures 1 and 1a for
packet checklists).
b. The following templates are provided for the submission of religious accommodation
immunization exemption requests:
(1)
(2)
(3)
(4)
(5)
(6)

Accommodation Request Memo-Individual, Enclosure 2
Immediate Commander Recommendation, Enclosure 3
Chaplain Memo Immunizations (For religious exemptions only), Enclosure 4
State Surgeon/Physician Memo, Enclosure 5
State JA Review
TAG Recommendation (Immunizations), Enclosure 6

c. Commanders will counsel Soldiers using DA Form 4856 (Developmental Counseling)
IAW Enclosures 7 and 8 for Soldiers who decline immunization. It is advised that all leaders
who conduct counseling and interviews do so while in a duty status to the maximum extent
possible.
d. T10 AGR Soldiers assigned to Active Duty installations, and Traditional Soldiers
attending Initial Entry Training, will process all administrative immunization requests, to
include those based on religious accommodations, through their immediate local chain of
command.

2
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ARNG-HRH (600-20)
SUBJECT: Guidance for Processing Religious Accommodation Immunization Exemption
Requests (PPOM 21-048)

e. Soldiers on temporary assignment outside the State will submit their request for all
administrative immunization exemptions, to include those based on religious
accommodations, through their home unit of assignment chain of command.
f. Soldiers who request religious accommodation exemption from immunization are not
required to take the vaccine until TSG reaches a decision.
g. Commanders will comply with Reference 1d and not initiate adverse action against
Soldiers with pending exemption requests nor force the immunization of any Soldier.
5. Timeline. IAW Reference 1c Commanders at all levels will ensure individual's requests
are expedited through the entire process to reach ARNG-HRH-E within 60 days of the
Soldier's request.
6. My point of contact for this memorandum is LTC Ginger M. Wietholder, Chief, Enlisted
Branch, DSN 327-3296, or (703) 607-3296 or email at ginger.m.wietholder.mil@mail.mil.

MORALES.GILBERT.SA ~g:~;l~~~E~.SANCHEZJR.103
NCHEZJR. 1033260888 ~'::~:21.1 0_041 6,35 ,38 _04 ,00,

Enclosures

GILBERT S. MORALES, JR.
Chief, Personnel Policy Division
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Exemption from Immunization Requirement
CHECKLIST
Name: _ _ _ _ _ _ _ _ _ _ Duty status: M-Day ( ) Title 32 AGR ( )
Soldier's Status: New Accession:

---

Current-Member:

---

Required Documents:
Tab A _ _ State Adjutant General (TAG) recommendation; Approval/Disapproval
Tab B _ _ Commander counseling and recommendation; Approval/Disapproval
Tab C - - Chain of command endorsement
Tab D _ _ Chaplain interview (if applicable) and any supporting documents
(see note)
Tab E _ _ Physician/Licensed Health Care provider counseling and
recommendation; Approval/Disapproval
Tab F _ _ State legal review for compliance
Tab G _ _ Individual request
Note: Both the service member request and the chaplain interview should focus
on the religious basis and sincerity of the request and include any supporting
documentation. For immunization exemption requests based on a religious
accommodation there is no requirement for any additional chaplain coordination
regarding the interview. Contact the ARNG Staff Chaplain Office at ng.ncr.ngbarng.mbx.arng-ch@army.mil with any questions.
State POC: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Phone:

---------------------

States/HCM must upload complete packet into IPPS-A to HRH-E with all the
supporting documents listed above. References: FRAGO 5, AR 40-562, AR 60020, Chapter 5 and Appendix P.

Encl 1
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T10 AGR Exemption from Immunization
Requirement CHECKLIST
Name: _ _ _ _ _ _ _ _ _ _ _ Duty status: Title 10 AGR
Required Documents:
Tab A _ _ Individual's Written Request
Tab B _ _ Chaplain Interview Memorandum (If requesting under Religious belief)
Tab C - - Division Chief Endorsement
Tab D _ _ Primary G-Staff Endorsement
Tab E _ _ ARNG-CSG Licensed Provider Counseling
Tab F - - Bn Commander
Tab G _ _ NGB Legal Review
Tab H - - ARNG Cos Endorsement
Tab I _ _ DDARNG/DARNG, as appropriate, Recommendation;
Approval/Disapproval
Note: Both the service member request and the chaplain interview should focus
on the religious basis and sincerity of the request and include any supporting
documentation. For immunization exemption requests based on a religious
accommodation there is no requirement for any additional chaplain coordination
regarding the interview. Contact the ARNG Staff Chaplain Office at ng.ncr.ngbarng.mbx.arng-ch@mail.mil with any questions.
HCM POC: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Phone:

---------------------

HCM must upload complete packet into IPPS-A to HRH-E with all the supporting
documents listed above. References: FRAGO 5, AR 40-562, AR 600-20, Chapter 5
and Appendix P.

Encl 1a
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DEPARTMENT OF THE ARMY
ORGANIZATION
STREET ADDRESS
CITY STATE ZIP

OFFICE SYMBOL (600-20f)

DATE

MEMORANDUM FOR Immediate commander
SUBJECT: Request for Religious Accommodation for Exemption from Immunizations Rank (if applicable) Name, Unit (if applicable), MOS/Branch

1. I request a religious accommodation exemptions from immunizations in accordance
with the standards provided in Army Regulation (AR) 600-20, Appendix P-2.
2. This request is based on [description of the religious tenet or belief contrary to
immunization], the religious basis for the request, how specifically the religious practice
is burdened without it, and, with particularity. the reason for the request].
3. I understand immunizations required by AR 40-562 or other legal directive may be
given involuntarily (except with an approved religious accommodation for an
exemption). I also understand that when the Adjutant General or a delegated
representative determines that conditions of imminent threat exist; I may be involuntarily
immunized per AR 600-20, paragraph 5-4.

4. The point of contact for this request is the undersigned at xxx-xxx-xxxx or
xxx.xx.mil@mail.mil.

JOHN D. DOE
RANK, BR

Encl 2
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DEPARTMENT OF THE ARMY
ORGANIZATION
STREET ADDRESS
CITY STATE ZIP

OFFICE SYMBOL! (600-20f)

DATE

MEMORANDUM THRU
Battalion-level Commander
Brigade-level Commander
FOR The Adjutant General
SUBJECT: Request for Religious Accommodation for Exemption from Immunizations Rank (if applicable) Name, Unit (if applicable)

1. Re uestor's name has requested a religious accommodations exemption from
immunizations. The Soldier has been counseled by [his or her] [include personal
religious leaders, military cha lain, militar}'~
sician, commander, etc. (if a~plicable ]
for a religious accommodation exemption from immunizations.
2. During counseling, [Requestor's name] and I discussed the potential impacts of this
course of action. [Re uestor's name] understands that noncompliance with
immunization requirements may adversely impact deployability, assignment, or
international travel, and that the exemption may be revoked under imminent risk
conditions.

3. The point of contact for this memorandum is the undersigned at xxx-xxx-xxx or
xxx.xx.mil@mail.mil.

JOHN D. DOE
RANK, BR
Position

Encl 3
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DEPARTMENT OF THE ARMY
ORGANIZATION
STREET ADDRESS
CITY STATE ZIP

OFFICE SYMBOL (600-20f)

DATE

MEMORANDUM FOR TAG
SUBJECT: Religious Accommodation Request for Exemption from Immunizations /
Chaplain Interview - Requestor's Rank (if applicable) Name, Unit (if applicable)

1. On [date] I conducted a n]jtelephonic] in- erson] interview with [reguestor] regarding
[his] [her] request for an exemption from immunizations based on religious
accommodation.
2. tRe uestor's name] requests a religious accommodation to exempt [him] [here] from
immunization requirements in accordance with the standards provided in the enclosure
to Army Regulation (AR) 600-20 (see appendix P-2).
3. Address in detail the religion and religious basis for the re uest.
4. Address in detail the sinceri!Y, of the reguest and burden imposed if not approved.
5. Recommendation is optional
5. or 6. The point of contact for this memorandum is the undersigned at xxx-xxx-xxx or
xxx.xx.mil@mail.mil.

JOHN D. DOE
RANK, CH
Position

Encl 4
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DEPARTMENT OF THE ARMY
ORGANIZATION
STREET ADDRESS
CITY STATE ZIP

OFFICE SYMBOL (600-20f)

DATE

MEMORANDUM FOR RECORD
SUBJECT: Request for Religious Accommodation for Exemption from Immunizations Rank (if applicable) Name, Unit (if applicable)

1. Re uestor's name j has requested a religious accommodations exemption from
immunizations. In accordance with AR 600-20, paragraph 5-6, [requester's name] must
be counseled by a military physician prior to consideration for exemption.
2. I personally counseled [Requester's name] in clinic on [insert date]. We discussed
[list the discussion-examples: specific vaccine information, including benefits and
risks, and otential risks of infection incurred b unimmunized individuals] and I
discussed the potential impacts of this course of action.
3. Unless granted a waiver through the Office of the Surgeon General, the patient would
be non-deployable.
4. The point of contact for this memorandum is the undersigned at xxx-xxx-xxxx or
xxx.xx.mil@mail.mil.

JOHN D. DOE, MD
MC, USA
Unit Ph sician
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DEPARTMENT OF THE ARMY
ORGANIZATION
STREET ADDRESS
CITY STATE ZIP

OFFICE SYMBOL (600-20f)

DATE

MEMORANDUM FOR The Surgeon General of the United States Army, 7700 Arlington
Boulevard, Falls Church, VA 22042-5140
SUBJECT: Request for Religious Accommodation for Exemption from Immunizations RANK Last, First, Unit, MOS/Branch, DoDID

1. [Soldier's name/rank, unit, and DoDID], is requesting a religious exemption for
immunizations in accordance with the standards provided in Army Regulation (AR) 60020, Appendix P-2.

2. I recommend [approval] or [disapproval] of this request [provide reason for
d isaP-proval].
3. The point of contact for this request is the undersigned at xxx-xxx-xxxx or
xxx.xx.mil@mail.mil.

NAME
Rank, USA
TAG

Encl 6

Case 8:21-cv-02429-SDM-TGW Document 42-5 Filed 12/03/21 Page 22 ofEncl7
28 PageID 2202
DEVELOPMENTAL COUNSELING FORM
For use of this form, see ATP 6-22.1; the proponent agency is TRADOC.
AUTHORITY:
PRINCIPAL PURPOSE:

DATA REQUIRED BY THE PRIVACY ACT OF 1974
5 USC 301, Departmental Regulations; 10 USC 3013, Secretary of the Army.
To assist leaders in conducting and recording counseling data pertaining to subordinates.

ROUTINE USES:

The DoD Blanket Routine Uses set forth at the beginning of the Army's compilation of systems or records notices also
apply to this system.

DISCLOSURE:

Disclosure is voluntary.
PART I -ADMINISTRATIVE DATA

IRank/Grade

Name (Last, First, Ml)

IDate of Counseling

I

Organization

Name and Title of Counselor

PART II - BACKGROUND INFORMATION
Purpose of Counseling: (Leader states the reason for the counseling, e.g. Performance/Professional or Event-Oriented counseling, and includes the
leader's facts and observations prior to the counseling.)

***TEMPLATE COUNSELING STATEMENT FOR ENLISTED SOLDIERS DECLINING IMMUNIZATION***

On 24 August 2021, the Secretary of Defense directed the Secretary of the Anny to begin full vaccination of the U.S. Anny against the COVID-19 disease.

On _ _ _ _ _ _~• you declined to receive the COVID-19 vaccine.

PART Ill - SUMMARY OF COUNSELING
Complete this section during or immediately subsequent to counseling.
Key Points of Discussion:

[The following is sample language for the counseling required by AR 600-20, paragraph 5-4g(2). Please note that this counseling must be tailored to the specific facts
of the case. Prior to issuing this counseling, Commanders will consult with their servicing Judge Advocate].
1. The purpose of the COVID-19 vaccines is to prevent the spread of the COVID-19 disease.
2. The COVID-19 disease may be present in a possible area of operation.
3. The COVID-19 vaccines are safe and effective at preventing the COVID-19 disease and reducing the risk of severe illness and death. COVID-19 vaccines reduce the
risk of people spreading the virus that causes COVID-19. While you may have side effects after your vaccination, these are normal and should go away within a few
days. It typically takes 2 weeks after vaccination for the body to build protection (immunity) against the virus that causes COVID-19. You are not fully vaccinated until
2 weeks after the second dose of a 2-dose vaccine or 2 weeks after a single dose vaccine. You can learn more about the COVID-19 vaccines at https://www.cdc.gov/
coronavirus/2019-ncov/vaccines/index.html. Additionally, you may discuss any concerns you have about receiving the vaccine with medical professionals.
4. You are hereby ordered to become fully vaccinated with a COVID-19 vaccine that has received full licensure from the Food and Drug Administration (FDA), in
accordance with FDA-approved labeling and guidance NLT _ _ _ _~ subject to the availability of vaccines. This is a lawful order. Failure to obey this order may
result in punitive or adverse administrative action. Voluntary immunization with a COVID-19 vaccine under FDA Emergency Use Authorization or World Health
Organization Emergency Use Listing in accordance with applicable dose requirements prior to, or after receiving this order, constitutes compliance with this order.
5. If you believe you should be granted a medical exemption, then discuss this with your health care provider. If you have already been vaccinated, you must provide
valid proof of vaccination for inclusion in your medical records. If you wish to submit an administrative exemption request under AR 40-562, including a request for a
religious accommodation, you must request it through your chain-of-command. Soldiers with active pending immunization exemption requests will not be immunized
or subjected to adverse action for refusal to receive the vaccine, pending the outcome of their request or any appeal of a denied request. If you continue to refuse to be
immunized after final denial of your exemption request/appeal, you will be in violation of my order in paragraph 4 above. You are further advised IAWAR 600-20,
Appendix P-2b(4) that noncompliance with immunization requirements may adversely impact deployability, assignment, or international travel and that exemptions
may be revoked under imminent risk conditions.

I am counseling you for the conduct noted above. Continued conduct of this nature may result in initiation of a bar to reenlistment, administrative action to include
your separation from the service, and/or punitive action under the UCMJ. If this conduct continues, action may be initiated to involuntarily separate you from the
service under AR 635-200. If you are involuntarily separated, you could receive an Honorable, General Under Honorable Conditions, or Other Than Honorable
discharge. If you receive an Honorable Discharge, you will be qualified for most benefits resulting from your military service. If you receive a General Under
Honorable Conditions Discharge or an Other Than Honorable Discharge, you may be disqualified from reenlisting in the service for some period and you may be
ineligible for many, if not all, veterans benefits to include but not limited to the Montgomery G.I. Bill and post-9/11 G.I. Bill. If you receive a General Under
Honorable Conditions or Other Than Honorable Discharge, you may face difficulty obtaining civilian employment as employers may have low regard for less than
Honorable discharges.

OTHER INSTRUCTIONS
This form will be destroyed upon: reassignment (other than rehabilitative transfers), separation at ETS, or upon retirement. For separation requirements
and notification of loss of benefits/consequences see local directives and AR 635-200.
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Plan of Action (Outlines actions that the subordinate will do after the counseling session to reach the agreed upon goal(s). The actions must be
specific enough to modify or maintain the subordinate's behavior and include a specified time line for implementation and assessment (Part IV below)
MANDATORY VACCINATION DECLINATION:
(1) NLT 3 duty days after receipt of this counseling, the Service member will watch an educational video on the benefits of vaccination. The video is available at
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/keythingstoknow.html. ,--,---,,.-(SM initial when complete) ,---____,.-(CDR initial when complete)
(2) NLT 3 duty days after the Service member watches the mandatory video, the inunediate commander directs the Service member to comply with the order on
page 1, paragraph 4. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
(3) If the SM continues to refuse inununization, the commander directs the Soldier to meet with a medical professional (physician, physician assistant, or nurse
practitioner) to discuss the vaccine and any concerns. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
(4) NLT 3 duty days after the Service member consults with a medical professional, the inunediate commander directs the Service member to comply with the order on
page 1, paragraph 4. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
TEMPORARY OR PERMANENT MEDICAL EXEMPTION REQUESTS:
(1) Ifrequesting a temporary or permanent medical exemption, the Service member will contact the Service member's Primary Care Manager (PCM) or equivalent
(physician, physician assistant, or nurse practitioner) NL T 3 duty days after receipt of this counseling. The Service member will schedule the next available
appointment with the PCM or equivalent. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete) The appointment is _ _ __
(2) If the request for a temporary medical exemption is denied, the Service member may request a second opinion NL T 3 duty days after notification of the denial. The
denial authority will provide information on requesting a second opinion. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
(3) If the Commanding General, Regional Health Command denies the permanent medical exemption request, the Service member may appeal to The Surgeon General
(TSG) through command channels NLT 3 duty days after notification of the denial. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
RELIGIOUS EXEMPTION REQUESTS:
(1) Ifrequesting a religious exemption, the Service member will submit a written request for a religious exemption IAW AR 600-20, Appendix P-2b(l) to the
immediate commander NL T 3 duty days after receipt of this counseling. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
(2) The commander will arrange an interview with the assigned unit Chaplain or other Chaplain determined by the senior Chaplain present, NLT 3 duty days after the
commander receives the Service member's request for a religious exemption. - - - - , - - (SM initial when complete) ,-----,-,--- (CDR initial when complete)
(3) The commander will arrange for a PCM or equivalent to counsel the Service member to ensure the Service member is making an informed decision IAW
AR 600-20, Appendix P-2b(3)._ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
(4) IfTSG denies the request, the Service member may appeal to the Assistant Secretary of the Army (Manpower and Reserve Affairs) through
command channels NL T 3 duty days after notification of the denial.
(SM initial when complete)
(CDR initial when complete)
Session Closing: (The leader summarizes the key points of the session and checks if the subordinate understands the plan of action. The subordinate
agrees/disagrees and provides remarns if appropriate.)

D

Individual counseled:
I agree
Individual counseled remarks:

D disagree with the information above.

Date:

Signature of Individual Counseled:
Leader Responsibilities: (Leader's responsibilities in implementing the plan of action.)

Leaders will ensure Service member has the opportunity to discuss any request for an administrative or medical exemption with the chain-of-command, medical,
Chaplain, and/or legal professionals, as appropriate.

Signature of Counselor:

Date:
PART IV - ASSESSMENT OF THE PLAN OF ACTION

Assessment: (Did the plan of action achieve the desired results? This section is completed by both the leader and the individual counseled and
provides useful information for follow-up counseling.)

Counselor:

Individual Counseled:

Date of
Assessment:

Note: Both the counselor and the individual counseled should retain a record of the counseling.
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DEVELOPMENTAL COUNSELING FORM
For use of this form, see ATP 6-22.1; the proponent agency is TRADOC.
DATA REQUIRED BY THE PRIVACY ACT OF 1974
5 USC 301, Departmental Regulations; 10 USC 3013, Secretary of the Army.
To assist leaders in conducting and recording counseling data pertaining to subordinates.

AUTHORITY:
PRINCIPAL PURPOSE:
ROUTINE USES:

The DoD Blanket Routine Uses set forth at the beginning of the Army's compilation of systems or records notices also
apply to this system.

DISCLOSURE:

Disclosure is voluntary.
PART I -ADMINISTRATIVE DATA

IRank/Grade

Name (Last, First, Ml)

IDate of Counseling

I

Organization

Name and Title of Counselor

PART II - BACKGROUND INFORMATION
Purpose of Counseling: (Leader states the reason for the counseling, e.g. Performance/Professional or Event-Oriented counseling, and includes the
leader's facts and observations prior to the counseling.)

***TEMPLATE COUNSELING STATEMENT FOR OFFICERS DECLINING IMMUNIZATION***

On 24 August 2021, the Secretary of Defense directed the Secretary of the Anny to begin full vaccination of the U.S. Anny against the COVID-19 disease.

On _ _ _ _ _ _~• you declined to receive the COVID-19 vaccine.

PART Ill - SUMMARY OF COUNSELING
Complete this section during or immediately subsequent to counseling.
Key Points of Discussion:

[The following is sample language for the counseling required by AR 600-20, paragraph 5-4g(2). Please note that this counseling must be tailored to the specific facts
of the case. Prior to issuing this counseling, Commanders will consult with their servicing Judge Advocate].
1. The purpose of the COVID-19 vaccines is to prevent the spread of the COVID-19 disease.
2. The COVID-19 disease may be present in a possible area of operation.
3. The COVID-19 vaccines are safe and effective at preventing the COVID-19 disease and reducing the risk of severe illness and death. COVID-19 vaccines reduce the
risk of people spreading the virus that causes COVID-19. While you may have side effects after your vaccination, these are normal and should go away within a few
days. It typically takes 2 weeks after vaccination for the body to build protection (immunity) against the virus that causes COVID-19. You are not fully vaccinated until
2 weeks after the second dose of a 2-dose vaccine or 2 weeks after a single dose vaccine. You can learn more about the COVID-19 vaccines at https://www.cdc.gov/
coronavirus/2019-ncov/vaccines/index.html. Additionally, you may discuss any concerns you have about receiving the vaccine with medical professionals.
4. You are hereby ordered to become fully vaccinated with a COVID-19 vaccine that has received full licensure from the Food and Drug Administration (FDA), in
accordance with FDA-approved labeling and guidance NLT
. subject to the availability of vaccines. This is a lawful order. Failure to obey this order may
result in punitive or adverse administrative action. Voluntary immunization with a COVID-19 vaccine under FDA Emergency Use Authorization or World Health
Organization Emergency Use Listing in accordance with applicable dose requirements prior to, or after receiving this order, constitutes compliance with this order.
5. If you believe you should be granted a medical exemption, then discuss this with your health care provider. If you have already been vaccinated, you must provide
valid proof of vaccination for inclusion in your medical records. If you wish to submit an administrative exemption request under AR 40-562, including a request for a
religious accommodation, you must request it through your chain-of-command. Soldiers with active pending immunization exemption requests will not be immunized
or subjected to adverse action for refusal to receive the vaccine, pending the outcome of their request or any appeal of a denied request. If you continue to refuse to be
immunized after final denial of your exemption request/appeal, you will be in violation of my order in paragraph 4 above. You are further advised IAWAR 600-20,
Appendix P-2b(4) that noncompliance with immunization requirements may adversely impact deployability, assignment, or international travel and that exemptions
may be revoked under imminent risk conditions.

I am counseling you for the conduct noted above. Be advised that continued conduct of this nature may result in administrative action to include your separation from
the service, and/or punitive action under the UCMJ. If this conduct continues, action may be initiated to involuntarily separate you from the service under AR
600-8-24. If you are involuntarily separated, you could receive an Honorable, General Under Honorable Conditions, or Other Than Honorable discharge. If you
receive an Honorable discharge, you will be qualified for most benefits resulting from your military service. If you receive a General Under Honorable Conditions
discharge or an Other Than Honorable discharge, you may be ineligible for many, ifnot all, veterans benefits. If you receive a General Under Honorable Conditions or
Other Than Honorable Discharge, you may face difficulty in obtaining civilian employment as employers may have a low regard for less than Honorable discharges.

OTHER INSTRUCTIONS
This form will be destroyed upon: reassignment (other than rehabilitative transfers), separation at ETS, or upon retirement. For separation requirements
and notification of loss of benefits/consequences see local directives and AR 635-200.
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Plan of Action (Outlines actions that the subordinate will do after the counseling session to reach the agreed upon goal(s). The actions must be
specific enough to modify or maintain the subordinate's behavior and include a specified time line for implementation and assessment (Part IV below)
MANDATORY VACCINATION DECLINATION:
(1) NLT 3 duty days after receipt of this counseling, the Service member will watch an educational video on the benefits of vaccination. The video is available at
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/keythingstoknow.html. ,--,---,,.-(SM initial when complete) ,---____,.-(CDR initial when complete)
(2) NLT 3 duty days after the Service member watches the mandatory video, the inunediate commander directs the Service member to comply with the order on
page 1, paragraph 4. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
(3) If the SM continues to refuse inununization, the commander directs the Soldier to meet with a medical professional (physician, physician assistant, or nurse
practitioner) to discuss the vaccine and any concerns. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
(4) NLT 3 duty days after the Service member consults with a medical professional, the inunediate commander directs the Service member to comply with the order on
page 1, paragraph 4. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
TEMPORARY OR PERMANENT MEDICAL EXEMPTION REQUESTS:
(1) Ifrequesting a temporary or permanent medical exemption, the Service member will contact the Service member's Primary Care Manager (PCM) or equivalent
(physician, physician assistant, or nurse practitioner) NL T 3 duty days after receipt of this counseling. The Service member will schedule the next available
appointment with the PCM or equivalent. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete) The appointment is _ _ __
(2) If the request for a temporary medical exemption is denied, the Service member may request a second opinion NL T 3 duty days after notification of the denial. The
denial authority will provide information on requesting a second opinion. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
(3) If the Commanding General, Regional Health Command denies the permanent medical exemption request, the Service member may appeal to The Surgeon General
(TSG) through command channels NLT 3 duty days after notification of the denial. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
RELIGIOUS EXEMPTION REQUESTS:
(1) Ifrequesting a religious exemption, the Service member will submit a written request for a religious exemption IAW AR 600-20, Appendix P-2b(l) to the
immediate commander NL T 3 duty days after receipt of this counseling. _ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
(2) The commander will arrange an interview with the assigned unit Chaplain or other Chaplain determined by the senior Chaplain present, NLT 3 duty days after the
commander receives the Service member's request for a religious exemption. - - - - , - - (SM initial when complete) ,-----,-,--- (CDR initial when complete)
(3) The commander will arrange for a PCM or equivalent to counsel the Service member to ensure the Service member is making an informed decision IAW
AR 600-20, Appendix P-2b(3)._ _ _ _ (SM initial when complete) _ _ _ _ (CDR initial when complete)
(4) IfTSG denies the request, the Service member may appeal to the Assistant Secretary of the Army (Manpower and Reserve Affairs) through
command channels NL T 3 duty days after notification of the denial.
(SM initial when complete)
(CDR initial when complete)
Session Closing: (The leader summarizes the key points of the session and checks if the subordinate understands the plan of action. The subordinate
agrees/disagrees and provides remarns if appropriate.)

D

Individual counseled:
I agree
Individual counseled remarks:

D disagree with the information above.

Date:

Signature of Individual Counseled:
Leader Responsibilities: (Leader's responsibilities in implementing the plan of action.)

Leaders will ensure Service member has the opportunity to discuss any request for an administrative or medical exemption with the chain-of-command, medical,
Chaplain, and/or legal professionals, as appropriate.

Signature of Counselor:

Date:
PART IV - ASSESSMENT OF THE PLAN OF ACTION

Assessment: (Did the plan of action achieve the desired results? This section is completed by both the leader and the individual counseled and
provides useful information for follow-up counseling.)

Counselor:

Individual Counseled:

Date of
Assessment:

Note: Both the counselor and the individual counseled should retain a record of the counseling.
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Religious Accommodation Interview Questionnaire
Please fill out this form legibly and completely

_________________________________________
Rank/First/Last Name of Requestor
_________________________________
Unit - MOS/Position

________________________________________
Rank/First/Last Name of Interviewing Chaplain

________________________________
Religious Affiliation

________________
Date of Interview

__________________________________
Accommodation Requested

Confidentiality Waiver - I understand that this formal religious accommodation interview is NOT confidential, and that the interviewing chaplain
will communicate all findings to the command and in the memorandum.
Signed & dated: ____________________________________________________

1. Religious Basis


What is your religious preference, and is it correctly reflected in your official military record? ________________

_____________________________________________________________________________________________


Explain your religion and religious beliefs. ________________________________________________________

_____________________________________________________________________________________________
_____________________________________________________________________________________________
_____________________________________________________________________________________________
_____________________________________________________________________________________________


Describe in detail your request and your main reason/basis for the request. _____________________________

_____________________________________________________________________________________________
_____________________________________________________________________________________________
_____________________________________________________________________________________________
_____________________________________________________________________________________________


In what other areas of life do you look to your religion for instructions in life? **How does your religion influence
and shape your lifestyle? ___________________________________________________________________

_____________________________________________________________________________________________
_____________________________________________________________________________________________


Do you or does your religious group hold to or contain racist or extremist beliefs that are incompatible with the
Army values? ______________________________________________________________________________

_____________________________________________________________________________________________


Describe the connection between the requested practice and your personal beliefs. Why do you understand it to
be encouraged, required or necessary? _________________________________________________________

_____________________________________________________________________________________________
_____________________________________________________________________________________________


How does Military service/regulation interfere with the practice of your religion? __________________________

_____________________________________________________________________________________________
_____________________________________________________________________________________________
_____________________________________________________________________________________________
_____________________________________________________________________________________________


How is your religious practice burdened by military regulation and what is the practical or spiritual impact of your
being denied accommodation? _________________________________________________________________

_____________________________________________________________________________________________
_____________________________________________________________________________________________
_____________________________________________________________________________________________
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Religious Accommodation Interview Questionnaire
Please fill this form out completely

2. Sincerity


How long have you held to or practiced this religion and the beliefs underlying your request? _______________



Have you been affiliated with another religion in the past? When? _____________________________________

_____________________________________________________________________________________________


Discuss reasons that led to the change in religion and when you changed. _____________________________

_____________________________________________________________________________________________
_____________________________________________________________________________________________


Have you sought or requested accommodation in the past? If yes, why was it not approved? _______________

_____________________________________________________________________________________________


If this is the first time you have requested it, what caused you to raise it now?____________________________

______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________


Why and how important is this request? ___________________________________________________________

______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________


Are you a part of a community of believers holding similar views? ______________________________________



Where and how often do you meet? ______________________________________________________________

______________________________________________________________________________________________


Do you have a spiritual leader(s) who support(s) this request? Would they be willing to provide some form of written
support for your request? Name/Title:__________________________________ Phone:____________________



If denied this request, would you consider separating from the military? __________________________________

______________________________________________________________________________________________
 Anything else you would like to communicate related to your request (use for overflow if not enough room above).

______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________
______________________________________________________________________________________________
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