
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Association of Air Medical Services, 

Plaintiff; 

     v. 

U.S. Department of Health and Human 
Services, et al., 

Defendants. 

Civ. No. 1:21-cv-3031 (RJL) 

Unopposed Motion of Association of Critical Care Transport 
for Leave to File Brief as Amicus Curiae 
in Partial Support of the Government 

INTRODUCTION 

This case stands at the confluence of economic and health policy regulating a unique market-

place actor: the air-ambulance industry. But the air-ambulance industry is not monolithic, and the 

position advanced in this Administrative Procedure Act (APA) lawsuit brought by plaintiff Asso-

ciation of Air Medical Services (AAMS, pronounced “Aims”) is not supported, in every respect, 

by all participants in the air-ambulance industry. 

The Association of Critical Care Transport (ACCT, pronounced “Act”) is a nonprofit advo-

cacy organization dedicated to ensuring the best air-transport system possible for critically ill and 

injured patients. ACCT seeks leave to file an amicus brief in support of one of the regulatory 

provisions that AAMS has sought to challenge under the APA.   
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The Court should permit ACCT to file an amicus brief for two reasons. The first is to provide 

the Court a more nuanced understanding of the air-ambulance industry’s regulation under the No 

Surprises Act. AAMS’s briefing portrays this case as a classic government-versus-industry regu-

latory dispute. But there is more to the story. ACCT’s proposed brief will set forth a differing 

perspective within the industry as to how the assigned agencies can faithfully and best implement 

the No Surprises Act. The industry is not uniformly supportive of the arguments set forth in 

AAMS’s brief, and the Court should be made aware of those issues upon which ACCT’s views 

diverge from those of AAMS.  

Specifically, ACCT is concerned by AAMS’s request to vacate a provision in the regulations 

implementing the No Surprises Act that “all providers of air ambulance services are considered to 

be a single provider specialty.” 45 C.F.R. § 149.140(a)(12). That provision factors into the quali-

fying payment amount, a number that provides either an anchor (according to the government) or 

a factor (according to AAMS) for determining the final price in payment disputes between health 

insurers and out-of-network air-ambulance providers. AAMS argues that air-ambulance prices dif-

fer based on the provider’s status as independent or hospital-based, and that it violated the APA 

for the agencies to not recognize that distinction in defining provider specialties. See Compl. 

¶¶ 113–115; AAMS’s S.J. Mot. Br. at 5–6, 27–29. AAMS’s proposed distinction would be a major 

setback for ACCT and the interests of the patients, hospitals, and air-ambulance providers it rep-

resents. It would irrationally reward the adoption of a business model that has led to a broken air-

ambulance market with skyrocketing prices and perverse incentives that reward profit-driven op-

portunism rather than patient care and flight safety. It could also push even lower the rates for 

some of ACCT’s providers, jeopardizing their ability to operate fully and invest in better equip-

ment and medical care. 
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ACCT’s amicus brief should also be allowed because it will assist the Court in understanding 

the history, law, and economic dynamics at work in the No Surprises Act’s regulation of the niche 

but essential air-ambulance industry. ACCT’s amicus brief will explain why the Court should re-

ject AAMS’s argument as a legal matter given nuances in the No Surprises Act’s treatment of 

different kinds of medical providers; offer data and historical context for the economic considera-

tions at play; and explain in greater detail why AAMS’s position, if implemented, would harm 

ACCT’s interests and potentially stymy efforts to reorient the air-ambulance industry toward qual-

ity of care and patient safety. All this information will aid the Court in deciding the parties’ sum-

mary-judgment motions. ACCT respectfully moves for an order under Local Civil Rule 7(o)(2) to 

permit filing of its amicus brief.1 See Exs. 3-10 (amicus brief and accompanying exhibits). 

STANDARD OF REVIEW 

 The Court has broad discretion to permit amicus briefs under its inherent authority, see, e.g, 

Am. Hosp. Ass’n v. Azar, 385 F. Supp. 3d 1, 14 n.18 (D.D.C. 2019), and according to the criteria 

in Local Civil Rule 7(o). “An amicus brief should normally be allowed when . . . [among other 

circumstances,] the amicus has unique information or perspective that can help the court beyond 

the help that the lawyers for the parties are able to provide,” Youming Jin v. Ministry of State Sec., 

557 F. Supp. 2d 131, 137 (D.D.C. 2008); or when the “movant [seeks] to provide information 

regarding a significant, unclear legal issue,” Hopi Tribe v. Trump, No. 17-cv-2590 (TSC), 2019 

U.S. Dist. LEXIS 106244, at *16 (D.D.C. Mar. 20, 2019); or when the movant has “a special 

interest in [the] litigation as well as a familiarity and knowledge of the issues raised therein that 

1 As required by Local Civil Rule 7(m), ACCT conferred with counsel for the parties in a good-
faith effort to determine whether there is any opposition to this motion. Neither the government 
nor AAMS opposes the filing of this brief. 
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could aid in the resolution of [the] case.” Ellsworth Assocs. v. United States, 917 F. Supp. 841, 846 

(D.D.C. 1996). Such aid can take the form of “ideas, arguments, theories, insights, facts[,] or data 

that are not . . . found in the parties’ briefs.” Wash. Alliance of Tech. Workers v. U.S. DHS, 518 F. 

Supp. 3d 448, 452 n.2 (D.D.C. Jan. 28, 2021) (edits in original) (quoted source omitted). 

TIMELINESS 

 This motion and the underlying amicus brief are timely. The government filed its summary-

judgment motion on January 18, 2022, 8 days ago. ACCT could scarcely have filed earlier, as it 

needed to review the arguments made in the government’s brief to ensure its own brief was useful 

to the Court and not duplicative of the government’s arguments. This motion and brief are also 

filed with 6 days for AAMS to respond (on February 1, 2022) in its own briefing, which should 

not prejudice AAMS’s ability to do so. 

ARGUMENT 

I. ACCT has a critical interest in this lawsuit.

ACCT is a nonprofit grassroots patient advocacy organization committed to ensuring that crit-

ically ill and injured patients have access to the safest and highest quality air-transport system 

possible. ACCT is comprised of air and ground critical-care-transport providers, patients, air op-

erators, business organizations, physicians, and individuals. That diverse membership is illustrated 

by the declarations accompanying ACCT’s proposed amicus brief, which come from the director 

of an air-ambulance hospital consortium, a leading physician at a pioneering hospital-based air-

ambulance system, recent or current air-transport managers at two large hospital systems, and a 

partner in a firm dedicated to reviewing air-ambulance billing practices. ACCT is organized as 

501(c)(4) organization, like the NAACP or AARP. It is not a 501(c)(6) trade association. Its mis-

sion is patients, not profits.   
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ACCT has a critical interest in the implementation of the No Surprises Act, which makes 

dramatic changes to the billing and reporting practices of air-ambulance providers. See Consoli-

dated Appropriations Act, 2021, Pub. L. No. 116-260, div. BB, tit. I (The No Surprises Act), 134 

Stat. 1182 (Dec. 27, 2020). ACCT supported passage of the No Surprises Act, and advocated to 

Congress for certain provisions needed to correct market failures in the air-ambulance industry. 

ACCT provided lengthy, sophisticated comments on both of the rules at issue in this case2 and 

provided additional written materials for the agencies on how to create a pricing methodology for 

air-ambulance services.3 In all these materials, ACCT provided a consistent message: pricing 

should turn on quality of care and the service provided, not on the happenstance of the provider’s 

business model.4 

ACCT has two critical interests in this lawsuit specifically. 

Interest 1. The distinction based on business model, which ACCT opposes, is precisely what 

AAMS urges in its summary-judgment motion. See AAMS’s S.J. Mot. Br. at 5–6, 27–29. If 

adopted, that distinction would cause a regulatory chain-reaction that could damage certain ACCT 

members, especially traditional hospital-based air-ambulance providers:  

2 See ACCT Comment filed on Sept. 7, 2021, https://bit.ly/3tfBv7o, regarding  Requirements Re-
lated to Surprise Billing; Part I, 86 FR 36872 (July 13, 2021); ACCT Comment filed on Dec. 6, 
2021, https://bit.ly/3HSRQCQ, regarding Requirements Related to Surprise Billing; Part II, 86 FR 
55980 (Oct. 7, 2021). 
3 See ACCT Letter to HHS, DOT, and Treasury (Sept. 9, 2021) (attached as Ex. 2). 
4 See ACCT Comment filed on Sept. 7, 2021, at 19–21; ACCT Letter to HHS, DOT, and Treasury 
at 13–15; ACCT Comment filed on Dec. 6, 2021, at 1–2, 5–7. 
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 The qualifying payment amount is a key data point for deciding disputes over the amount

that health insurers need to pay out-of-network air-ambulance providers. See Public Health

Service Act § 2799A-2(b)(5)(C).5

 The No Surprises Act generally defines the qualifying payment amount as, for an item or

service furnished, “the median of the contracted rates recognized by” the health insurer

“for the same or a similar item or service that is provided by a provider in the same or

similar specialty.” Public Health Service Act § 2799A-1(a)(3)(E)(i)(I).

 The agencies’ rules similarly provide, in relevant part, that “[t]he median contracted rate

for an item or service is calculated by” looking to the health insurers’ contracted rates in

the market “for the same or similar item or service that is provided by a provider in the

same or similar specialty or facility of the same or similar facility type.” 45 C.F.R.

§ 149.140(b)(1).

 In turn, the rules define a provider in the same or similar specialty as “the practice specialty

of a provider, as identified by the plan or issuer consistent with the plan’s or issuer’s usual

business practice, except that, with respect to air ambulance services, all providers of air

ambulance services are considered to be a single provider specialty.” Id. § 149.140(a)(12).

 If the Court vacates this definition’s proviso for air ambulance services for the reason urged

by AAMS—that the agencies should have accounted for the purported differences between

independent and hospital-based providers—then the agencies most likely will engage in

further rulemaking to rewrite this definition to draw that distinction or at the very least to

5 We cite only to the provisions in the Public Health Service Act and not to the parallel provisions 
in ERISA and the Internal Revenue Code. 

Case 1:21-cv-03031-RJL   Document 27   Filed 01/26/22   Page 6 of 10



7 

provide preamble guidance permitting plans and issuers to make the distinction when cal-

culating the median contracted rate.  

 The resulting qualifying payment amount for independent air-ambulance providers will

likely be higher, and the resulting qualifying payment amount for certain other providers,

including traditional hospital-based air-ambulance providers, will likely be lower. And that

will result in, respectively, higher and lower negotiated rates. That pricing distinction will

have no rationale other than the particular business model the air-ambulance provider chose

to adopt. AAMS argues in its summary-judgment brief that the median rates for air-ambu-

lance providers are dragged down by hospital contracts in which air-ambulance services

are an afterthought or a loss-leader. See AAMS’s S.J. Mot. Br. at 27–28. But its solution is

to leave those lower rates entirely with hospital-based providers by carving off independent

providers into a separate practice specialty that is not associated with those lower rates.

 The lower rates likely applicable to those ACCT members left behind could harm their

viability, cause them to close bases, and complicate their plans for improving their services.

Interest 2. ACCT is a nonprofit that represents more than just air-ambulance providers. Its 

members also include concerned citizens, business organizations, physicians, and patients. ACCT 

has advocated in these rulemakings for the agencies to take a long-term strategic view that fosters 

a rational pricing structure and rewards investments in piloting safety, aircraft range and capability, 

quality patient care, and rural coverage—not investments from shareholders seeking a quick re-

turn. See ACCT Comment filed on Sept. 7, 2021, at 19–21; ACCT Letter to HHS, DOT, and 

Treasury at 13–15; ACCT Comment filed on Dec. 6, 2021, at 1–2, 5–7. If AAMS’s view prevails, 

the qualifying payment amount will start with the provider’s business model rather than the factors 
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that are actually relevant to patient care and safety—and ACCT’s membership and its interests in 

a better-functioning air-ambulance market will be disserved.  

For both these reasons, ACCT has an acute interest in how this aspect of the lawsuit is decided. 

II. ACCT’s position is not adequately represented by either party.

As should be clear, ACCT’s position on this point is not adequately represented by AAMS.

The air-ambulance industry is not monolithic, and AAMS’s argument does not speak for all pro-

viders nor the industry as a whole. Indeed AAMS’s position would harm ACCT’s interests. 

Nor is ACCT’s position adequately represented by the government. The government has pro-

vided a two-page legal argument as to why the agencies acted reasonably when treating all air-

ambulance providers as a single specialty. See Govt.’s S.J. Br. at 30–31. ACCT agrees. But the 

government does not explain why AAMS’s proposed distinction would harm other air-ambulance 

providers. Nor does the government present the alternative methods for tiering the charges of air-

ambulance services that AAMS advocated for in its rule comments and suggests here in its amicus 

brief. Nor does the government supply the Court the history, data, and industry expertise on these 

issues which will be provided in ACCT’s amicus brief. 

III. ACCT’s amicus brief will aid the Court.

For much the same reasons, ACCT’s amicus brief will aid the Court’s crafting of a summary-

judgment opinion and potential mandate that avoids perpetuating economic problems in the air-

ambulance industry and ensures the No Surprises Act does what Congress intended it to do. The 

amicus brief will give the Court a deeper understanding of the industry, the economic dynamics at 

work, and the potential consequences to hospital-based providers and other actors of an adverse 

decision. The amicus brief provides additional helpful background on the No Surprises Act and 

the agencies’ implementation efforts. And the amicus brief offers additional development of the 
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legal arguments as to why the agencies acted reasonably when treating all air-ambulance providers 

as a single specialty. 

CONCLUSION 

 ACCT’s amicus brief will provide additional information that will help the Court decide the 

pending summary-judgment motions correctly, and in a way that both avoids damaging ACCT’s 

interests and encourages the No Surprises Act’s promised reform of the broken air-ambulance 

market. Respectfully, the Court should permit the amicus brief to be filed. 

     /s/ Philip T. “Pete” Evans 
Philip T. “Pete” Evans (DC Bar No. 441735) 
Stuart G. Nash (DC Bar No. 444058 -  
Petition for admission to the Court pending) 
HOLLAND & KNIGHT LLP 
800 17th Street, N.W., Suite 1100 
Washington, DC 20006 
202.457.7043 (Evans) 
202.469.5158 (Nash) 
202.955.5564 (Fax) 
Philip.Evans@hklaw.com 
Stuart.Nash@hklaw.com 

Counsel for Amicus 
Association of Critical Care Transport 
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CERTIFICATE OF SERVICE 

 I hereby certify that I electronically filed the foregoing with the Clerk of the Court for the 

United States District Court for the District of Columbia by using the Court’s CM/ECF system 

on January 26, 2022. I certify that all participants in the case are registered CM/ECF users and 

that service will be accomplished by the Court’s CM/ECF system. 

Dated:  January 26, 2022  /s/ Philip T. “Pete” Evans 
Philip T. “Pete” Evans (DC Bar No. 441735) 
Stuart G. Nash (DC Bar No. 444058 -  
Petition for admission to the Court pending) 
HOLLAND & KNIGHT LLP 
800 17th Street, N.W., Suite 1100 
Washington, DC 20006 
202.457.7043 (Evans) 
202.469.5158 (Nash) 
202.955.5564 (Fax) 
Philip.Evans@hklaw.com 
Stuart.Nash@hklaw.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
Association of Air Medical Services, 

                                               Plaintiff; 

     v. 

U.S. Department of Health and Human 
Services, et al., 

                                                Defendants. 

 

 

Civ. No. 1:21-c-v-3031 (RJL) 

 
 

[PROPOSED] ORDER  
 

 Upon consideration of the Association of Critical Care Transport’s Motion for Leave to 

File an Amicus Curiae Brief, it is hereby ORDERED that the Motion is GRANTED. The Clerk 

will file the Brief of the Association of Critical Care Transport as Amicus Curiae in Partial Support 

of the Government attached to its Motion. 

 IT IS SO ORDERED. 

Dated: _______________ 

      ________________________________ 
      Hon. Richard J. Leon 
      United States District Judge 

 
 

Case 1:21-cv-03031-RJL   Document 27-1   Filed 01/26/22   Page 1 of 1



EXHIBIT 1 
Civ. No. 1:21-c-v-3031 (RJL)

Case 1:21-cv-03031-RJL   Document 27-2   Filed 01/26/22   Page 1 of 2



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Association of Air Medical Services, 

                                               Plaintiff; 

     v. 

U.S. Department of Health and Human 
Services, et al., 

                                                Defendants. 

 

 

Civ. No. 1:21-c-v-3031 (RJL) 

 

DECLARATION OF LISA HAWKE  

 I, Lisa Hawke, state as follows: 

1. I am over the age of eighteen. If called as a witness in this action, I could testify to the 
facts stated herein.  

2. I am a Partner at Holland & Knight, LLP (“Holland & Knight). Holland & Knight is a 
law firm that represents the Association of Critical Care Transport. 

3. I certify that the exhibit attached to the Motion of Association of Critical Care 
Transport for Leave to File Brief as Amicus Curiae in Partial Support of the 
Government is a true and accurate copy of what it purports to be.     

 I declare under penalty of perjury as set forth in 28 U.S.C. § 1746 that the foregoing is 

true and correct to the best of my knowledge, information, and belief.  

 Executed on January 25, 2022, in Washington, D.C. 
 

 
                                                        Lisa Hawke 
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ASSOCIATION OF CRITICAL CARE TRANSPORT 

 
2901 Williamsburg Terrace Suite G    PO Box 170    Platte City, MO 64079    (816) 858-6175  acctforpatients.org 

September 9, 2021 
 
The Honorable Xavier Becerra 
Secretary  
U.S. Department of Health and Human Services 
200 Independence Ave SW 
Washington, DC 20201 
 
The Honorable Pete Buttigieg  
Secretary  
U.S. Department of Transportation 
1200 New Jersey Avenue, SE 
Washington, D.C. 20590 
 
The Honorable Janet Yellen 
Secretary  
U.S. Department of the Treasury 
1500 Pennsylvania Avenue, N.W. 
Washington, D.C. 20220 
 
RE: Considerations for Air Ambulance No Surprises Implementation Beyond Interim Final Rule 
 
Dear Secretaries Becerra, Buttigieg and Yellen:  
 
The Association of Critical Care Transport (ACCT) strongly supported enactment of the No Surprises 
Act related to air ambulances. Many of our recommendations were adopted by the Congress to protect 
patients and improve the critical care transport system.  We applaud the work of your departments to 
implement and appreciate the opportunity to share our views on its implementation.  ACCT has 
separately commented through the formal rulemaking process on the interim final rule Requirements 
Related to Surprise Billing; Part 1. The purpose of this letter is different; it is designed to provide a 
roadmap for your consideration in implementing other aspects of the No Surprises Act.   

ACCT is a non-profit grassroots patient advocacy organization committed to ensuring that critically ill 
and injured patients have access to the safest and highest quality air transport system possible. 
Comprised of air and ground critical care transport providers, patients, air operators,  business 
organizations, associations, physicians, and individuals, ACCT’s members have a shared commitment to 
re-making the critical care transport system into one that is accountable, patient-centered and 
characterized by quality, safety, and value.  Our mission is patients, not profits.   

It is our intent in this letter to share our perspective and recommendations on: (1) establishment of the 
Advisory Committee on Air Ambulance Quality and Patient Safety; (2) required reporting of detailed cost 
data; and (3) the "additional considerations" that should to taken into account by the Independent 
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Dispute Resolution (IDR) entity, including (i) quality and outcomes, (ii) patient acuity and service 
complexity, (iii) medical service personnel qualifications, (iv) ambulance type and clinical capability, (v) 
population density, and (vi) good faith efforts to be in network. 

We provided extensive background information on the air medical industry in our comment letter, which 
we provide as an attachment for your convenience.   

Accordantly, our paper is divided into the following sections: 

I. INTRODUCTION 
II. ADVISORY COMMITTEE ON AIR AMBULANCE QUALITY AND PATIENT SAFETY 

III. COST & OTHER REPORTING DATA 
IV. IDR CONSIDERATIONS IN NO SURPRISES ACT 
V. APPENDICES: 

A. Summary of IDR Consideration Measures  
B. Examples of Patient Acuity & Complexity of Services at Each Clinical Capability Level  
C. Detailed explanation of IDR Considerations  
D. Highest Levels of Ambulance Vehicle Type and Clinical Capability by Aircraft Model  
E. Summary of Cost Reporting Considerations 

VI. ATTACHMENTS: 
A. ACCT's Payment Evaluation Tool for IDR Entity Consideration of Offers 
B. ACCT Critical Care Transport Standards 
C. Massachusetts cost report  
D. 2009 NTSB Letter to Secretary Sebelius  
E. An Arm and a Leg: Paying for Helicopter Air Ambulances 
F. ACCT Comment Letter to the Secretaries of HHS, DOT and Treasury on Part I of 

Requirements Related to Surprise Billing, 9/7/21 

We would very much appreciate the opportunity to brief your staff as appropriate on our 
recommendations and to demonstrate the Offer Evaluation Tool we have developed for IDR entities.  
Our counsel, Lisa Hawke with Holland & Knight LLP, will follow up to schedule time with your staff, but 
you may otherwise contact her at Lisa.Hawke@hklaw.com or 703-967-1389.    
 
On behalf of ACCT's members and the patients we collectively represent, we thank you in advance for 
your consideration of our recommendations.    
 
Best regards, 

      
Dennis Mack, Board Chair    Roxanne Peek, Executive Director  
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Glossary 
ACCT Association of Critical Care Transport 
ACLS advanced cardiovascular life support 
ALS advanced life support  
AMS altered mental status 
APRN advanced practice registered nurse 
ARDS Acute respiratory distress syndrome 
ATLS advanced trauma life support 
Bi-pap bilevel positive airway pressure 
BLS basic life support 
CAMTS Commission on Accreditation of Medical Transport Systems 
CCT critical care transport  
CCU critical care unit  
CFRN certified flight registered nurse 
CLIA clinical laboratory improvement amendments 
CTRN certified transport registered nurse 
DASH 1A definitive airway sans hypoxia/hypotension on first attempt 
EMS Emergency Medical Services 
ECMO extracorporeal membrane oxygenation 
EtCO2 end-tidal CO2  
ETI endotracheal intubation 
ETT endotracheal tube 
FAA Federal Aviation Administration  
FOQA flight operations quality assurance  
FPC certified flight paramedic  
FW fixed wing 
GAMUT Ground Air Medical Quality Transport 
GAO Government Accountability Office 
GPS Global Positioning System 
HCCI Healthcare Cost Institute 
HEMS Helicopter Emergency Medical Services 
HHS U.S. Department of Health and Human Services 
HIE hypoxic-ischemic encephalopathy 
HROB high risk obstetrical 
ICU Intensive Care Unit 
IDR independent dispute resolution  
IFR instrument flight rules  
IIMC instrument meteorological conditions 
IOM Institute of Medicine  
LVAD/RVAD left ventricular assist device/right ventricular assist device 
MCS mechanical circulatory support 
NAEMSP National Association of EMS Physicians 
NPPV noninvasive positive-pressure ventilation  
NRP national registered paramedic 
NTSB National Transportation Safety Board  
NVGs night vision goggles 
Pressor producing an increase in blood pressure by stimulating constriction of the blood vessels 
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OAF offer assessment framework 
OET offer evaluation tool 
Ops Specs operations specifications  
PA Physician’s Assistant 
PinS Point in Space 
QO quality and outcomes 
QPA qualifying payment amount  
RN Registered Nurse 
RRT registered respiratory therapist 
RW rotary wing 
SaO2 oxygen saturation 
SMS safety management system  
SpO2 pulse oximetry 
STEMI ST-segment elevation myocardial infarction 
TTM targeted temperature management 
UVA umbilical artery catheter 
UVC venous umbilical catheter 
VFR visual flight rules  
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I.  INTRODUCTION 

ACCT strongly believes that the No Surprises Act established the essential platform for a system that 
provides reasonable reimbursement for the clinical and aviation services actually provided, promotes 
high quality air transport services, and appropriately differentiates among the varying levels of clinical 
and aviation capability.   
 
ACCT provided extensive background information in our formal comment letter to the Air Ambulance 
Requirements Related to Surprise Billing Part 1.  We have attached that letter for your convenience, and 
are summarizing key parts that are relevant to the recommendations we are providing in this letter 
rather than repeating the detail provided in the Background section of our previous letter.   

All of our recommendations, in this letter and in our previous formal comment letter on Part I, derive 
from need to address the many challenges and issues in air medicine that we outlined in our comment 
letter, including oversaturation of helicopters which drives up cost per transport and prices, uncertain 
quality of care, lack of payment differentiation based on clinical capabilities including the ambulance 
vehicle type needed to support those varying levels of care, and the ongoing need to improve aviation 
safety given the continuing accidents costing the lives of patients and crew.  

Overview of Level I, II and III Air Ambulance Transport Services (AATS)  

As noted in our prior letter, it is important to distinguish between Level I, II and III Air Ambulance 
Transport Services, which are largely, but not exclusively driven by ambulance vehicle types and their 
clinical capabilities.  Air ambulance providers make affirmative choices in selecting which aircraft is 
appropriate based on clinical capabilities relative to their mission profile and the affordability of the 
aircraft and its onboard equipment relative to payment rates.   The aircraft, along with its clinical 
equipment, and medical personnel are by far the most significant fixed costs for any air ambulance 
provider.   

Ambulance vehicle types: Key features among rotor wing (the most predominant) aircraft for air 
medicine include the following relevant considerations for air ambulance mission profiles: 

 Single or twin engines 

 Single or dual pilot  

 Flight Rules -- Visual or Instrument (VFR or IFR) 

 Maximum weight allowances (including with patient and medical equipment) -- determined by 
FAA certification under Part 27 or 29 

 Cubic feet of patient compartment 

 Other aviation investments beyond FAA requirements, such as autopilot and night vision goggles 
that have been recommended by the National Transportation Safety Board.     

Clinical capability of vehicle: Clinical capability is determined by a number of factors, including the ability 
of the airframe and patient compartment to support varying levels of clinical care.  This includes the 
number of medical personnel that can be on board (in addition to the pilot and patient); access to 
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medical equipment, supplies and the patient while secured; cubic capacity of the patient care 
compartment; the types and weight of medical equipment; and the power required to operate such 
equipment, among many other factors.   

There is a need for and a value to recognizing the differences in mission, geography, and patient need 
for air ambulance critical care transport services.  The key is to establish incentives designed to 
optimize patient and aviation safety while scaling sophistication (and expense) of aircraft 
proportionate to the mission at hand and level of clinical need. 

Air ambulance vehicle types and clinical capability levels can generally be sorted according to three 
mission profiles, depending on mission profile, geography, cost and other factors.    

Level I AATS Mission Profile:  Flying Tertiary Intensive Care Unit (ICU)                 *most 
advanced 

 Clinical capability to provide the highest specialized intensive care to patients with high acuity 
life-threatening conditions with high complexity of services to keep them alive.  Clinical capability 
level is equivalent to a flying tertiary ICU.   

 Aircraft must be sufficient to provide that clinical platform during flight, requiring a larger patient 
compartment and sufficient power for medical equipment. 

 Examples:  
o Highly unstable patient on full cardio pulmonary bypass on a $6 million IFR light twin 

engine aircraft  
o Neonatal patient at 24 weeks gestation requiring multiple infusions, airway placement, 

ventilation and pharmacologic intervention on a $10 million IFR twin engine medium 
weight aircraft with sufficient additional capacity for specialty care transports and 
equipment 

Level II AATS Mission Profile: Flying Advanced Emergency Department (ED) or ICU 

 Clinical capability to provide emergency critical care to patients with potentially life-threatening 
conditions with critical or complex services to ensure their survival.  The clinical capability level 
is equivalent to a flying advanced emergency department or ICU. 

 Aircraft type must be sufficient to provide that clinical platform during flight, requiring access to 
key organ systems and body elements of the patient during flight, and sufficient cubic capacity 
to store and access medical equipment and supplies mid-flight.   

 Examples:  
o An unstable patient on a balloon pump in a $4.5 million VFR single engine aircraft 
o A multi-system trauma patient requiring active resuscitation with blood products and 

advanced airway techniques on a $6 million VFR aircraft with autopilot and NVGs 

Level III AATS Mission Profile: Flying Community Hospital ED 

 Clinical capability to provide advanced life support and resuscitation to provide advanced life 
support care, and keep the patient alive while transporting to definitive care.   
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 Aircraft type is sufficient to enable swift and safe transport to definitive care, but does not require 
larger patient compartments for complex in-flight critical care services or advanced specialty 
equipment.   

 Examples:  
o An injured hiker from a fall with multiple extremity fractures 
o A stroke patient with a highly acute condition and limited time to reach definitive care 

The varying levels of clinical capability is consistent with the National Academy of Medicine’s vision for 
a regionalized emergency medical care system.1 In most areas, having a reasonable number of aircraft 
with a sufficient range of clinical capabilities to meet various mission needs makes sense to provide the 
most advanced care for the most critically ill and injured along with more cost effective per-flight options 
for urgent, but less specialized transports. In very rural areas, we need advanced life support that can 
move patients quickly and effectively to definitive care.  

The No Surprises Act recognized that there is a variety of air ambulance vehicle types and clinical 
capability levels corresponding to those aircraft types.  It also required cost reporting data that seeks to 
distinguish between the aviation and medical costs of air ambulance operations.  Further, in establishing 
the duties of the Advisory Committee on Air Ambulance Quality and Patient Safety,2 Congress directed 
the following to be studied and considered for recommendations: 
 

A. Qualifications of different clinical capability levels and tiering of such levels 
B. Patient safety and quality standards 
C. Options for improving service reliability during marginal weather, night conditions or other 

adverse conditions 
D. Differences between air ambulance vehicle types, services, and technologies and other flight 

capability standards, and the impact of such differences on patient safety 
 
ACCT believes that only the FAA on behalf of the Secretary of Transportation can and should govern 
aviation safety. However, the Secretary of HHS can and should utilize all the authority it possesses 
under the No Surprises Act to incentivize patient safety investments beyond the FAA minimums 
through reimbursement mechanisms for air ambulance services to improve service reliability and 
reduce avoidable accidents.  Per our comment letter on the need for improvement in aviation safety, 
the costs of these aviation investments above and beyond the FAA minimums are substantial.  
Recognizing the higher costs associated with patient safety, enhanced service reliability and more 
expensive clinical platforms were envisioned throughout the new payment paradigm established by 
the No Surprises Act, which should be implemented in the regulatory framework consistent with 
Congressional intent by the Departments.   
 

 
 

                                                        
1 Institute of Medicine: EMS At the Crossroads, 2007, www.nap.edu/catalog/11629/emergency-medical-services-at-the-crossroads 
2 Section 106(g) of the No Surprises Act.  
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II.  ADVISORY COMMITTEE ON AIR AMBULANCE QUALITY AND PATIENT SAFETY  
 
To address the number of the unique attributes and challenges in air medicine, ACCT had long advocated 
for the establishment of an Advisory Committee on Air Ambulance Quality and Patient Safety. The 
purpose of the Committee is to advise Congress and the Secretary of HHS on needed improvements to 
critical care transport services, including establishing clinical capability levels, quality and patient safety 
standards, and improved service reliability. Our goal has always been to create a clinically-driven, 
industry-wide committee that would provide essential recommendations for the Secretary and Congress 
to consider that will improve care for the most critically ill and injured patients requiring air medical 
transport.   
 
ACCT strongly urges Secretary Becerra to stand up the Committee as quickly as possible so it can be 
leveraged to help collect valuable information, data, and stakeholder feedback to consider as the 
Secretaries implement the No Surprises Act.  
 
ACCT has reached out to several industry stakeholders to seek consensus on a slate of candidates for the 
Committee for the Secretary's consideration that would provide the necessary breadth and depth of 
industry clinical expertise to develop clinically driven recommendations to improve the quality, patient 
safety and service reliability of air ambulance services. Importantly, we would expect this to include 
establishing separate clinical capability levels, recognizing the wide variation of clinical and aviation 
platforms in the industry today.    
 
Until such time as the Committee is up and running, ACCT is sharing detailed information on the initial 
set of attributes for each of the "additional circumstances" to be considered by the IDR entity and 
additional information that will help the IDR entity choose between the offers.   
 

III. COST AND OTHER REPORTING DATA 
 
ACCT has been advocating for cost reporting for over a decade and were very pleased to see it included 
in the No Surprises Act. In 2013, ACCT provided CMS with a model for implementing cost reporting. We 
have updated that model, based on the Massachusetts cost reporting requirements, with the addition 
of cost data necessary to distinguish between clinical capabilities. Below is a summarized version of our 
recommendations, the full version of which can be found in Attachment C.  
 
As the Secretary of HHS has discretion to include such other information regarding air ambulance 
services as the Secretary may specify,3 we offer the following considerations: 
 

 The level of granularity of cost and quality data (which will allow for distinguishing between 
service levels) 

 The cost of the three different levels of patient acuity and service complexity (as described above) 

                                                        
3 PHSA Section 2799A-7(b)(G) 
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 The cost of meeting 90% efficiency in performance on quality and outcomes measures 

 The cost of the three different levels of medical personnel  

 The cost of the three different levels of ambulance vehicle type  

 The capacity of such aircraft to support that level of clinical care 

 The reason for higher cost transports due to low-volume ( i.e. is it attributable to (i) low 
population density (including seasonality changes in population) or (ii) an oversaturated market?) 

 
In order to be able to distinguish between the provider levels, it is important to require reporting of 
consistent cost and quality metrics, from both air ambulance providers and insurers. Doing so will enable 
the proper matching of payment with cost by provider level.   
 

IV.  IDR CONSIDERATIONS IN THE NO SURPRISES ACT  
 
We would note that pursuant to the Act, the IDR entity may consider information on any of the 
"additional circumstances" in subparagraph (C)(ii) and any additional information provided in 
subparagraph (B)(ii).  Under (B)(ii), both parties may submit to the IDR entity "any information relating 
to such offer submitted by either party, including information relating to any circumstances described in 
subparagraph (C)(ii)."4  Accordingly, we have provided for the Departments consideration specific and 
measurable inputs to provide the IDR with the maximum relevant information.    
 
Consistent with Congressional intent, the regulatory framework the Departments establish must enable 
the IDR entities to have meaningful and relevant information upon which they can decisions within a 
reasonable timeframe, which is what we hope to achieve with our recommendations.  It is also important 
that this framework offers sufficient flexibility to evolve over time as additional cost and claims data 
becomes available, which we have also carefully considered and incorporated into this framework.  
 

IV.A. AIR AMBULANCE QUALIFYING PAYMENT METHODOLOGY TOOL.   
 
First, as described in detail in our formal comment letter on Part I, we have developed an Air Ambulance 
Qualifying Payment Methodology (AAQPM) which we believe the Secretaries can use in the following 
ways: (1) for plan sponsors and issuers to distinguish between Air Ambulance Transport Service (AATS) 
Levels I, II and III for the purpose of establishing median contracted rates within each Service Level; (2) 
to utilize as a methodology for new plans and coverage, and where information is insufficient to establish 
a median in-network rate; and (3) to enable both plan sponsors and issuers as well as air ambulance 
providers to use the AAQPM tool to provide "any information relating to such offer submitted by either 
party" under subparagraph (B)(ii).     
 
The AAQPM Tool is intended to be a “blue book” for air medical transport.  In much the same way that 
the seller and buyer of a car would reference the “blue book” value of the car being negotiated, we 
foresee the provider, payer, and the IDR referencing the AAQPM Tool in the same way. 
 

                                                        
4 No Surprises Act PHSA Sec. 2799A-2(b)(5)(B)(ii).   
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More specifically, we believe that the reasonable costs of a particular flight determined under the 
AAQPM should be an allowable piece of "additional information" provided in subparagraph (B)(ii).  We 
encourage the Departments to make that clear in the final rule to encourage its use in helping the IDR 
entity to have all relevant facts, circumstances, and information relevant to selecting one of the offers.    
 

IV.B.  OFFER ASSESSMENT FRAMEWORK (OAF)   
 
By way of background, the Congress drew heavily on the recommendations provided by ACCT for what 
should and should be included as "additional circumstances" or "IDR considerations" for IDR entity 
consideration.  Congress was very deliberate in including some circumstances to be considered and not 
others.  We strongly urge the Secretaries to implement the IDR "additional circumstances" as directed 
by Congress, with sufficient specificity to reasonably inform IDR entities and properly recognize variation 
among air ambulances in quality, clinical capability, medical personnel, geographic location, aircraft 
type, and clinical capability.   
 
Over the past several months, ACCT assembled a team of clinical, aviation, financial, and operational 
experts to develop IDR considerations that are both sufficiently specific to effectively draw distinctions 
between air ambulance providers, as well as sufficiently simple to be reasonably applied by IDR entities. 
We strongly support the Commission on Accreditation of Medical Transport Systems (CAMTS), while also 
recognizing that it is a voluntary accreditation within the industry. Our specific recommendations were 
informed by our own ten-year initiative to develop the ACCT Critical Care Transport Standards (see 
Attachment B) and the 12.0 CAMTS standards, which are currently under development but near 
finalization. We have not cited either on a specific basis as our recommendations are a blend of the two, 
but we want to be clear that we appreciate the incredible amount of work CAMTS has put into 
establishing and ultimately accrediting all clinical capability levels and that we have heavily relied upon 
their accreditation standards in providing these specific recommendations.  Where possible, we have 
also tried to build off of existing industry metrics, including Ground Air Medical Quality Transport 
(GAMUT) measures. 
 
To fill the immediate void of historical cost and payment data, we have developed the following IDR 
Offer Assessment Framework which we hope provides a simple, objective framework for IDR entities to 
utilize when evaluating offers.  A summary of the OAF is found in Appendix A, examples are provided in 
Appendix B, and detail is provided in Appendix C.    
 
We strongly urge the Secretaries not to delay implementation of any IDR consideration, but rather to 
start with an initial framework, as provided in our recommendations, and to update that framework 
in the future based on recommendations from the Advisory Committee informed by cost and claims 
reporting.   
 

IV.C.  PAYMENT EVALUATION TOOL (PET)   
 
To facilitate seamless adoption of our Offer Assessment Framework, we have developed an interactive 
excel Payment Evaluation Tool (PET) with fields and weights that may be populated to generate a final 
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adjusted amount to help evaluate the reasonableness of each offer. The PET is not intended to bind IDR 
entities in choosing between the offers, and their discretion is part of the intended process envisioned 
by the Congress.  We view this as a helpful, interactive tool to help guide the IDR entity in objectively 
evaluating the offers that can be adjusted based on certain unique attributes of each air ambulance 
transport claim.   
 
One critical factor is evaluating both the actual and reasonableness of the cost to the air ambulance 
provider, which as we have demonstrated, is based on a variety of factors including AATS Level and 
Mission profile, aviation and clinical capability, and geographic location.  Accordingly, our PET enables 
the IDR entity to consider actual and reasonable costs relative to mission profile and other IDR 
considerations. 
 
As noted in our comment letter for Part I of the Requirements Related to Surprise Billing, there are no 
agreed upon benchmarks in the industry or commercial marketplace to distinguish between higher 
clinical and aviation capabilities. The IDR considerations in the No Surprises Act were intentionally 
included by the Congress to enable distinguishing between the variation in air ambulance capability and 
the corresponding level of care provided. As Congress deliberated the No Surprises Act, it was clear that 
there is limited data for the cost of rendering and payment for air ambulance services, particularly 
relative to different mission profiles. In part, this is due to the lack of “in network” providers. However, 
there have been some studies on the costs and payments for air ambulance services that are instructive.   

Health Care Cost Institute (HCCI) Data: 2010 HCCI data indicated that the median payment per 
rotor transport was $15,600, with the fifth percentile at $5,533 and the 95th percentile at 
$29,359.5  If you take the  average 2010 payment and adjust for yearly inflation, the average 
payment would be $19,674 per transport, inflated forward in today’s dollars to be $22,119.    

GAO Data:  According to GAO’s 2017 Report,6 representatives from five major hospital-affiliated 
air ambulance providers in 2016 charged between $13,000 to $31,000 per transport, while the 
three largest independent providers reported an average price of over $40,000 per transport. 
The average commercial payments capped at twice the highest reported cost ($26,000) 
translates into a $14,400 base rate plus a $5,600 mileage rate (at $100 per mile times an average 
of 56 miles), a roughly $20,000 average payment, inflated forward to be $22,200. 

In our prior comment letter, we proposed to utilize this $20,000 average historical payment amount  
inflated forward to $22,200 as the "nationally recognized payment amount" for a Level II AATS 
(adjusted upward for Level I AATS and downward for Level III AATS) would be a useful point of 
reference for at least the first three years of implementation of the regulatory framework to help 
ensure reasonable payments for air ambulance services in the IDR process until cost, claims and other 
data required under Section 106 of the No Surprises Act can be sufficiently collected and analyzed.   

                                                        
5 GAO-17-637 pages 14-15 and footnote 33.   
6 GAO-17-637 p. 18.   
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Congress deliberately included the qualifying payment amount (QPA)7 as a consideration for IDR of air 
ambulance payments.  We also believe that relevant considerations for the IDR entity include 
examination of the middle mark between the offers, and the "nationally recognized payment amount" 
as described above.  Thus, we used these three metrics as the platform upon which to score up or down 
on each of the IDR considerations.  This allows   the IDR to make adjustments to the QPA, the "middle-
mark" and the Level adjusted nationally recognized payment amount to  "take into account quality or 
facility type, including higher acuity settings and the case-mix of various facility types" as defined in the 
Act. In defining the QPA, the statute8 directs a health plan sponsor or issuer to utilize the median of 
contracted rates recognized by the plan or issuer for the same or a similar item or service that is provided 
by a provider in the same or a similar specialty provided in the same geographic region. By customizing 
IDR considerations for air ambulances and recognizing differences in quality, outcomes, acuity, service 
complexity, training and experience of medical personnel, air ambulance type, clinical capability of the 
aircraft, population density, and good faith efforts to enter into in-network contracts, we believe that all 
of these IDR considerations are relevant adjustments to the QPA and weighting factors in terms of a final 
choice between the two offers.   
 
Given the limited historical cost data and present lack of in-network air ambulance providers, we have 
provided in our tool the ability to compare calculations relative to (i) the adjusted QPA when available 
and sufficient; (ii) the "middle-mark" average of both offers; and (iii) the AATS Level adjusted 
nationally recognized payment amount based on the historical data cited above by GAO and HCCI 
data.  We think it is imperative that the IDR entity make use of all currently available data to consider 
the provider’s estimated costs relative to their requested rate.    
 
Scoring would occur in two phases. First, for each primary IDR consideration criteria, the service is 
separated into Level 1, 2, or 3 based on detailed criteria (summarized below and Appendices A and C). 
For each criteria, a corresponding weight is assigned for each level (see below table). The Level II AATS 
is weighted overall at 100%, since the vast majority of air ambulance provider offer services at AATS 
Level II.  A single transport can score different levels for each criterion. The transport services does not 
have to achieve level I, II or III on any or all criteria. However, since Level I is weighted highest, and Level 
II is weighted higher than Level III, the more criterion a service meets, the more likely it is to score over 
100%, which equates to a positive adjustment. The total possible adjustments are provided in the table 
below, however, claims can score between these numbers depending on which level they are rated for 
each individual criterion. If you do not meet Level 3 requirements you would earn a zero for that single 
criterion but could still score on other criterion.  
 
Step 1: Primary IDR Considerations 

 Level 1 Level 2 Level 3 

I. Quality & Outcomes 20% 10% 10% 

II. Patient Acuity & Complexity of Service 20% 10% 10% 

III. Medical Personnel Qualifications 35% 30% 25% 

                                                        
7 PHSA 2799A-1(a)(2)(B) 
8 PHSA 2799A-1(a)(3)(E)(i)(I) 
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IV. Ambulance Vehicle Type & Clinical Capability of Aircraft 60% 50% 30% 

Total Possible: 135% 100% 75% 

 
Once a total percentage is calculated for step 1, the IDR entity would evaluate whether it would be 
subject to any additional adjustments based on the secondary considerations, including whether the 
aircraft has Part 29/IFR/VFR capabilities, whether the site of pickup was in an urban, rural or super rural 
service area according to CMS’ definition, and whether the provider or payer made a good faith effort 
to reach an in network agreement. Adjustments would be made according to the amounts reflected in 
the table below and could be updated in the future as additional data becomes available.    
 
Step 2: Secondary IDR Considerations 

V. Part 29 or VFR Active IFR Program9 Yes: +5% No: 0% 

VI. Population Density   Urban: 0% Rural: +50% Super Rural: 
+75% 

VII. Good Faith Effort to be In Network Bad Faith  
Effort = -10% 

Insufficient 
information = 

0% 

Good Faith  
Effort = +10% 

 
PRIMARY IDR CONSIDERATIONS FOR A PARTICULAR CLAIM: 
 

1. Quality & Outcomes Measures  The air ambulance industry has begun to develop a robust set of 
quality and outcomes measures, commonly referred to as GAMUT measures.  There is no federal 
requirement for tracking performance relative to these measures. But their inclusion in the No 
Surprises Act is very helpful in encouraging measurement of quality and outcomes in air medicine. 
We have provided a specific set of quality and outcome (QO) measures relevant to each clinical 
capability level that we recommend for inclusion in IDR considerations in Appendices A and B, 
and have attempted to use GAMUT measures where possible. In addition to Level 1 
requirements, Level 1 providers must meet all Level 2 and 3 measures (and Level 2 must meet all 
Level 3). To receive credit for a measure, the provider must eventually have at least a 90% success 
rate, although the Secretary or IDR entity may want to exercise discretion, particularly early on. 
We recommend a middle or Level 2 weight of 10% for this category.  

 
2. Patient Acuity & Complexity of Service There is a wide variety of patient acuity and complexity 

of services provided by air ambulance providers.  Patients range from “scoop and runs” to multi-
system trauma patients requiring blood products and multimodal ventilation. We have defined 
three patient acuity and service complexity levels consistent with medical personnel training 
level, aircraft type, and clinical capability level.  See Appendices A, B C for more information. We 
recommend a level 2 weight of 10%.  

 
3. Medical Personnel The cost of medical personnel is a major fixed cost for air ambulance 

providers. The higher the level of training, experience and quality of the medical personnel, the 

                                                        
9 Part 27 VFR would receive no additional adjustment if it is not actively using IFR.   
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higher the costs. Accordingly, we have delineated between Level I, II and III medical personnel 
(MP), aligned with clinical capability levels.  We recommend a middle (Level 2) weight of 30%, 
recognizing that the essential investment in medical personnel is inextricably linked with the level 
of clinical capability and care.   
 

4. Ambulance Vehicle Type, and Clinical Capability of Aircraft The ambulance vehicle type is 
determined primarily by clinical capability relative to mission profile.  Level 1 demands advanced 
clinical capabilities only available in more costly aviation platforms. A number of air ambulance 
providers elect to make significant investments in their aviation platform, such as IFR, to improve 
patient safety and service reliability, and larger cubic patient care compartments with more 
power for oxygen, ventilators, and other heavy medical equipment to facilitate delivery of highly 
specialized intensive care services mid-flight.  In appendix D, we have provided the specific means 
by which IDR entities can identify the highest level that each aircraft type (by tail and serial 
number) can perform within the three clinical capability levels.  The ambulance vehicle type and 
clinical capability is the single most significant fixed cost for air ambulance providers. Accordingly, 
we recommend a Level 2 weight of 50%.   

 
SECONDARY IDR CONSIDERATIONS: 

 
5. Part 29 or Part 27 Active IFR Program.  The costs for air ambulance programs to actively operate 

IFR or operate an aircraft certified under part 29 are substantial for the purposes of improving 
patient safety, service reliability, aviation safety, and an appropriate aircraft platform for the 
highest levels of clinical capability, including most particularly specialty services.   

 
6. Population Density The population density of the pick-up location is an important factor in the 

ultimate payment, relative to transport volume and flight distance.  We suggest an additional 
weighting of 0% for urban; 50% for “rural” and 75% for “super-rural” based on existing CMS 
definitions.  On a longer term basis, once the cost data begin to emerge, these weighting factors 
should be subject to review.   

 
7. Good Faith Efforts to Be In Network  Congress clearly intended for the IDR entity to consider 

whether the provider and/or issuer entered into good faith negotiations to establish in-network 
agreements.  We have provided the Secretaries with our perspectives on what constitutes both 
good faith and bad faith efforts for both providers and issuers.  Please see Appendices A and B 
for more detailed explanations.   

 
IV.D.  IDR ENTITY SHOULD NOT CONSIDER BUSINESS MODEL OF AIR AMBULANCE PROVIDER 

 
While we strongly support the differentiation of AATS by Levels, due to the varying costs of each, we 
urge the Secretaries to reject any IDR consideration of "business model" which would favor some models 
over others.  Business model is entirely a matter of choice -- whether hospital-based, hybrid, or 
community-based, and whether for-profit or not-for-profit.  To introduce this complication would 
necessitate consideration by the IDR entities of a myriad of highly complex factors that are impossible 
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to ascertain and weigh, such as revenue from membership programs, hospital subsidization, 
philanthropy, cross-subsidization from the provision of ground ambulance services, etc.  We are hopeful 
that cost reporting will illuminate that business model is irrelevant to reasonable payment for services 
rendered.  Simply put, the Congress did not include a consideration for business model unless it has the 
data to suggest it is necessary. Additionally, it is not currently listed amongst the consideration criteria 
set forth by Congress. 
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APPENDIX A:  

Summary of IDR Considerations: OFFER ASSESSMENT FRAMEWORK 
 

* Note: Bold measures indicate GAMUT measures 
 

 Level 1 Level 2 Level 3 

I.  QUALITY & OUTCOMES  

All level 2 measures All level 3 measures 
 

Sentinel Event Rate 

Medical Equipment Failure Rate 

Device Dislodgement 

Unintended Neonatal 
Hypothermia 

Blood transfusion reactions  Transport-Related Patient Injury 
Rate  

Average STEMI Scene Time Average STEMI Scene Time Average STEMI Scene Time 

All level 2 and 3 measures AND 3 
additional measures 

All level 3 measures AND First Attempt ETI Success 

Dash 1A Ventilator Use Rates ETT Verification 

HIE Neonates with TTM NPPV Failure Rates Glucose for AMS 

HROB Seizure EtCO2 Monitoring Hemorrhagic Shock Management 

Hypertension Lung Protective Strategies 

Delivery Rates 

MCS Mortality Rates 

MCS Adverse Event Rates 

 Central line 

 Arterial line 

 UVC 

 UVA 

 Thoracostomy 

II.  PATIENT ACUITY & SERVICE COMPLEXITY 

Patient is critically ill or injured 
with immediate life-threatening 
condition(s) requiring 
sophisticated, specialized critical 
care, including active and 
ongoing resuscitation to 
stabilize before and during 
flight, with expected mortality 
and/or high morbidity but for 
treatment before and during 
transport to highest level of 
care.   

Patient has a potentially  life-
threatening, involved, complex 
and critical medical or traumatic 
condition involving more than 
one vital organ system requiring 
active treatment and 
resuscitation to stabilize for 
flight, with potential mortality 
and high morbidity but for 
treatment before and during 
transport to a higher level of 
care.   

Patient has a serious, emergent life 
and/or limb threatening medical 
condition involving one organ 
system requiring close monitoring 
with ability to reassess and provide 
care above ALS care to include 
cardiac and trauma interventions 
during flight, that requires air 
transport.     
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 Level 1 Level 2 Level 3 

 

 Level 2 Level 2 Level 3 
 

 Level 3 Level 2 
 

III.  MEDICAL SERVICE PERSONNEL 

Highly specialized intensive 
care (comparable to a tertiary 
ICU) requirements above level 
II: (i) primary provider has 3 
years (4000 hours) in a tertiary 
hospital ICU/ED or 5 years in a 
non-tertiary ICU/ED; (ii) clinical 
proficiency demonstrated by 
annual didactic training and 
clinical rotations or  high 
fidelity simulation relative to 
highly specialized intensive care 
scope of care; (iii) medical 
director is board certified in 
EMS, emergency medicine or 
critical care.      

Emergency critical or complex 
care (comparable to advanced 
ED stabilizing care or ICU 
transfer to definitive care) 
requirements above level III: (i) 
primary provider is either RN 
(CFRN or CTRN), APRN, PA, or 
physician with at least 3 years in 
hospital ICU or ED; (ii) if 
secondary medical crewmember 
is a FPC paramedic, has 3 years of 
ALS experience; or if a respiratory 
therapist, RRT with 3 years’ 
experience;  (iii) clinical 
proficiency demonstrated 
through didactic training or 
clinical rotations or high fidelity 
simulation consistent with 
emergency critical care scope of 
care; (iv) medical director is 
board certified based on program 
scope of care.    

Advanced emergency care 
requirements (comparable to 
a community hospital ED): (i) 
2 member crew includes at 
least an RN and paramedic. 
The lead clinician must have at 
least 3 years of clinical 
experience in conjunction with 
state licensing requirements; 
(ii)  clinical proficiency 
demonstrated through annual 
didactic training, clinical 
rotations or high fidelity 
simulation above the ALS 
scope of care; (ii) oversight by 
a medical director who is 
board certified in EMS, 
emergency medicine or critical 
care or has completed an EMS 
training (e.g. NAEMSP’s 
medical director course).   

IV. AMBULANCE TYPE AND CLINICAL CAPABILITY  

Operations Limitations 
Determined by OPS SPECS (tail 
and serial number)  Active 
IFR/VFR, 3 or more axis 
autopilot, NVG 

Operations Limitations 
Determined by OPS SPECS (tail 
and serial number), Active IFR or 
VFR with autopilot, NVG 

Operations Limitations 
Determined by OPS SPECS (tail 
and serial number) VFR 
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Highly Specialized Intensive 
Care: (i) Aircraft flight 
environment and equipment 
are conducive to treat patients 
using the most recent 
evidenced-based treatment 
modalities in flight without 
limitations in structural or 
electrical configurations to 
respond appropriately during 
flight to any patient status 
changes comparable to an 
ICU/CCU/ED; (ii) medical 
personnel have access to the  

Emergency Critical Care:  (i) 
Aircraft handles all age patients 
and needed critical care 
equipment; (ii) medical personnel 
has free access to patient’s head, 
chest, abdomen, and pelvis while 
wearing installed seatbelts; (iii) 
equipment includes  invasive- 
monitoring (including 
hemodynamic, cardiac and 
neurological); (iv) critical care 
formulary and medication 
infusion with multiple IV pumps; 
(v) interventions include rapid  

Advanced Emergency Care: (i) 
Aircraft flight environment 
must maintain and have 
immediately available basic,  
advanced life-support and 
other supplies and equipment 
necessary to provide advanced 
emergency care; (ii) Patient 
care compartment is of 
sufficient size to carry and 
secure all necessary 
equipment and supplies, and 
accommodate 2 personnel 
needed to support the patient 
care requirements; 

patient to deliver care and 
treatment relative to patient 
condition; (iii) equipment 
includes multimodality 
ventilators appropriate for all 
ages and invasive monitoring 
equipment including 
hemodynamic, cardiac and 
neurological; (iv) can support 4 
continuous infusions; (v) can 
place an endotracheal tube and 
central line, manage a cardiac 
assist and extracorporeal 
oxygenation device, perform 
tube thoracotomy, maintain 
oxygenation and ventilation for 
all relevant ages, and perform 
point of care testing; (vi) 
aircraft is able to secure highly 
specialized intensive care 
equipment and has gross 
operating weight and electrical 
capacity to support at least 3 
medical personnel plus pilot.  

sequence induction, surgical 
airway, management of tube 
thoracotomy and central line, 
blood product infusion; (vi) 
aircraft has ability to blend 
medical air for ventilatory 
support, environmental control 
capable of heating and cooling to 
address patient clinical needs and 
onboard oxygen system with 
reserve capacity based on the 
longest transport and highest 
flowrate for scope of care, 
service area. 

(iii) equipment includes 
ventilators and non-invasive 
ventilators, cardiac 
monitoring, non-invasive 
monitoring as required by the 
jurisdictional regulatory or 
licensing authority; (iv) 
includes all BLS and ALS 
interventions including 
advanced airway 
management, needle, 
thoracostomy, intraosseous 
placement, non-invasive CO2 
monitoring; peripheral IV, 
waveform capnography; (v) 
aircraft has sufficient onboard 
electrical power to 
continuously support all 
required medical equipment 
and devices, and sufficient fuel 
capacity to minimize the need 
to refuel with a patient 
onboard. 
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VI.  POPULATION DENSITY: 
Rural = 50% Plus Up (CMS Definition) 

Super-Rural 75% Plus Up (CMS Definition) 

VII.  GOOD FAITH EFFORTS TO BE IN-NETWORK: 
Good Faith Provider Effort: Documented outreach to seek in-network status with issuer; Prior 
settlement of single case negotiated agreement; Percentage of other in-network agreements with 
other issuers. 

Good Faith Issuer Effort: Documented outreach to seek in-network status; Prior settlement of single 
case negotiated agreement; Percentage of other in-network agreements with other air ambulance 
providers. 

Bad Faith Provider Effort: Unwillingness to engage in negotiation; Unwillingness to share costs 
relative to volume and population density; Refusal to agree to in-network status due to low-volume. 

Bad Faith Insurer Effort: Unwillingness to engage in negotiation; Holding claims for leverage to force 
lower settlement; Refusal to agree to in-network status due to low-volume; Issue payments directly 
to patients. 
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APPENDIX B: 
EXAMPLES OF PATIENT ACUITY & SERVICE COMPLEXITY AT EACH CLINICAL CAPABILITY LEVEL 

Patient Acuity & 
Service Complexity 

Scene Examples Inter-facility 
Examples 

Peds/Neo Examples 

Level I 

 Invasive cardiac, 

pressure, and 

neuro monitoring 

 Multi-mode 

ventilators capable 

of all ventilation 

modes 

 Point of care 

testing  

 Ultrasound 

 Ability to deliver > 6 

infusion 

medications 

simultaneously incl. 

syringe pump 

infusions  

 Full pharmacology 

and blood product 

availability  

 Capability to 

manage LVAD and 

ECMO  

 Neonatal transport 

systems and 

capability to place 

airways, infusions, 

manage ventilation 

including with 

pharmacologic 

intervention in 

premature 

newborns 

 High risk obstetrical 

patient 

1) Critically ill multi 
systems trauma 
patient with 
extended extrication 
and/or complex 
medical history and 
neurologic injury 

2) Critically injured 
patient on anti-
coagulates with 
massive 
hemorrhage. 

3) Scene call for 
entrapment 
requiring on-scene 
treatment of crush 
injury spectrum and 
preparing for 
manual 
disentanglement.  

4) Muti-system trauma 
patients requiring 
full ATLS care 
including initiation 
of blood products in 
the field.  

1) Complex multi-
organ system 
failure patient 
requiring invasive 
monitoring, 
ventilator 
management and 
extensive 
pharmacology 

2) Cardiogenic shock 
ICU transfer going 
for acute 
transplant 
services 

3) Ability to manage 
patients on full 
cardio pulmonary 
bypass (ECMO) 

4) Trauma patient 
with ARDS 
requiring advance 
ventilator, 
monitoring and 
careful 
resuscitation 

1) 24 week delivery 
with shortness of 
breath 

2) 2 week old septic 
vs. congenital 
heart disease 
patient. 

3) 13yo asthma 
patient on 
maximum 
medical therapy 
and remains in 
extremis 
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 All Level II 

intervention 

capabilities 

Level II 

 Invasive or non-

invasive cardiac and 

blood pressure 

monitoring 

 Elective airway 

management 

 Invasive or non-

invasive continuous 

ventilation with bi-

pap, pressure, 

assist, and volume 

modes 

 Ability to deliver 4  

infusion 

medications 

 ACLS and pressor 

management 

pharmacology  

 Ability to initiate 

blood product 

administration 

 Ability to maintain 

oxygenation and 

temperature 

stability in newborn 

 All Level III 

intervention 

capabilities  

1) Mult-system trauma 
patient requiring 
active resuscitation 
with blood products 
and advanced 
airway techniques.  

2) Stroke patient 
needed to transport 
to distant 
interventional site 
with blood pressure 
requiring careful 
management 

1) Patient with 
congestive heart 
failure and sepsis 
requiring careful 
resuscitation and 
management 

2) Unstable heart 
attack (STEMI) 
requiring 
pharmacological 
and invasive 
blood pressure 
management 

1) Term infant with 
sepsis and low 
blood counts 

2) 32 week 
premature 
neonate 
evaluation for 
sepsis vs. 
intestine 
blockage 

3) 12 yo with 
diabetic 
emergency 
requiring 
adjustment and 
continued 
treatment 

Level III 

 Cardiac monitoring, 

defibrillation, and 

external pacing  

 Non-invasive blood 

pressure 

monitoring 

1) Injured hiker from 
fall with multiple 
extremity fractures  

2) Unconscious patient 
with high potential 
for neuro 
compromise and 
abnormal vital signs  

1) Transport of time 
sensitive trauma, 
cardiac, and 
stroke patients 
not needing 
complex care. 

2) Transport of 
patients with 

1) Documentation 
that no other 
pediatric or 
specialized 
transport teams 
are available for 
transport.  
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 Advanced airway 

management 

placement  

 SaO2 and CO2 

continuous 

monitoring  

 Ventilation by bag 

valve mask or 

volume / pressure 

mechanical 

ventilator 

 Ability to deliver 2 

infusion 

medications 

simultaneously 

with pressure 

volume delivery 

 ACLS medications  

 Ability to continue 

blood product 

administration 

 Continuous 

temperature 

measurement and 

stability  

3) Scene STEMI or 
stroke patient  

4) Transport with care 
provided patient 
that could have 
been performed in a 
ground ALS unit but 
time and distance 
require air 
ambulance transport 
per published 
state/regional 
medical protocols.  

respiratory failure 
and/or sepsis not 
requiring complex 
ventilation or 
pressure support  

3) Transport injuries 
not time sensitive 
and stable but 
time and distance 
require air 
ambulance 
transport per 
published state/ 
regional medical 
protocols 

2) Transport 
request solely 
due to no 
ambulances 
available but 
time and 
distance require 
air ambulance 
transport per 
published state/ 
regional medical 
protocols 

3) Pediatric patient 
request based on 
patient 
weight/age 
alone and not 
requiring 
pediatric ICU 
services  
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APPENDIX C:  
DETAILED EXPLANATION OF IDR CONSIDERATIONS: OFFER ASSESSMENT FRAMEWORK 

 
For the IDR entity to be able to best consider each of the "additional circumstances" provided in the No 
Surprises Act, we have provided a clear and simple path to aid the IDR entity for each criterion.  On a 
long-term basis, this could be done through a formal accreditation process.   
 
I.  QUALITY AND OUTCOMES MEASURES 
 
Air ambulance providers would have to meet the following requirements to qualify for Level 3, Level 2, 
and Level 1 status. All Level 3 requirements would apply to 2, and all Level 2 requirements would apply 
to Level 1, which is the most intensive.  Every air ambulance provider would be required to report 
specified safety, operations, and clinical metrics and demonstrate 90% proficiency to guarantee a high 
standard level of care. The number and types of measures would depend on the level of service. Where 
possible, the measures are derived from the Ground and Air Medical Quality Transport (GAMUT) 
measures, which are well established in the industry. These measures are indicated in bold.  
 
ACCT recommends that the Secretary implement these measures as an initial set of measures for patient 
safety, operational, and clinical care based on the clinical capability level of the air ambulance provider. 
Measures for the most complex patients (e.g. unintended neonatal hypothermia) are only applicable to 
providers serving neonates.  On a longer term basis, these measures should be appropriately updated 
by the Secretary each year to remain current.   
 

LEVEL1   LEVEL 2 LEVEL 3 

SAFETY 

Sentinel Event Rate Sentinel Event Rate Sentinel Event Rate 

Medical Equipment Failure 
Rate 

Medical Equipment Failure 
Rate 

Medical Equipment Failure Rate 

Device Dislodgement Device Dislodgement Device Dislodgement 

Transport-Related Patient 
Injury Rate 

Transport-Related Patient 
Injury Rate 

Transport-Related Patient Injury 
Rate 

Blood Transfusion 
Reactions 

Blood transfusion reactions  

Unintended Neonatal 
Hypothermia 

  

OPERATIONAL 

Average STEMI Scene Time Average STEMI Scene Time Average STEMI Scene Time 

CLINICAL 

First Attempt ETI Success First Attempt ETI Success First Attempt ETI Success 

ETT Verification ETT Verification ETT Verification 
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*Note: Bold measures indicate GAMUT measures 
 
II.  PATIENT ACUITY AND COMPLEXITY OF SERVICE 
 

The patient acuity and complexity of service required are inextricably linked.  Consistent with our 
recommendation on clinical capability levels, these are designed to enable the IDR entity to easily 
ascertain the patient condition and complexity of the service actually provided.  Air ambulance agencies 
would need to provide this information as part of the claim and IDR process.   
It is important to note that an air ambulance that has an aviation and clinical capability level of I, might 
sometimes treat and transport a patient with lower acuity and lower complexity of service (accordingly, 
these are distinguished in the No Surprises Act).  Conversely, lower clinical capability levels should not 
treat and transport above their capability levels, except in the most unique and dire circumstances, such 
as a local or national emergency.   Below are the three levels of patient acuity and service complexity.   
Level 3: Advanced Emergency Care.  Patient has a serious, emergent life and/or limb threatening 
medical condition involving one organ system requiring close monitoring with ability to reassess and 
provide care above ALS care to include cardiac and trauma interventions during flight, that requires air 
transport.     
 

Examples: Initial cardiac and/or trauma resuscitation; initiation of definitive airways; breathing 
support; and administration of advanced IV medications beyond the scope of paramedics. 

Hemorrhagic Shock 
Management 

Hemorrhagic Shock 
Management 

Hemorrhagic Shock Management 

Glucose for AMS 
Ventilator Use Rates 
NPPV Failure Rates 
EtCO2 Monitoring 
Lung Protective Strategies 
MCS Mortality Rates 
MCS Adverse Event Rates 
Dash 1A 
HIE Neonates with TTM 
HROB Seizure 
Hypertension 
Delivery Rates 
MCS Mortality Rates 
MCS Adverse Event Rates 
Central line 
Arterial line 
UVC  
UVA 
Thoracostomy 

Glucose for AMS 
Ventilator Use Rates 
NPPV Failure Rates 
EtCO2 Monitoring 
Lung Protective Strategies 

Glucose for AMS 
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Level 2: Emergency Critical Care.  Patient has a potentially life-threatening, involved, complex and critical 
medical or traumatic condition involving more than one vital organ system requiring active treatment 
and resuscitation to stabilize for flight. Patient has a high risk of morbidity without rapid treatment 
during transport to definitive care.  

Examples: Initial resuscitation and stabilization, airway and ventilator management; intubation 
and airway management; initiation and management of  blood products; chest tube 
thoracostomy to drain fluid from in/around the lungs; continuous contraction and fetal heart rate 
monitoring; stroke/cardiac invasive monitoring; cardiac assist devices; and transvenous cardiac 
pacing. 

Level I: Highly Specialized Intensive Care. The patient is critically ill or injured with immediate life-
threatening condition(s) necessitating the need for active and ongoing resuscitation, external or 
invasive monitoring, and administration of sophisticated specialized and/or critical care services. 
Mortality and/or high morbidity would be considered imminent if not for the specialized 
interventions of the highly trained flight crew before and during transport. The flight is fully equipped 
with the most up-to-date in-flight technologies, resources, and environment to provide highly 
intensive and specialized care necessary to stabilize the patient and respond to any status changes 
in flight and is comparable to an ICU, CCU, or ED setting. 

Examples: Multiple system major trauma; ST-elevated myocardial infarction (most deadly form 
of heart attack); neurologically compromised requiring invasive neurologic monitoring; patients 
requiring specialized equipment such as a ventricular assist device; prolonged cardiac and 
respiratory support to those unable to breathe on their own; and high-risk obstetrics where the 
mother’s or baby’s life is in imminent danger. 

III. MEDICAL SERVICE PERSONNEL  

As with the quality and outcomes measures and patient acuity & service complexity, the quality, 
experience and training of the medical personnel must be commensurate with the mission profile and 
types of patients treated and transported. Higher levels of clinical capability require more extensive 
training, qualifications and proficiency.   

We suggest the following education and certification requirements to ensure that the patient acuity and 
complexity of service can be appropriately addressed by the appropriate medical team in combination.   

Level 3: Ability to provide advanced emergency are comparable to a community hospital emergency 
department. Two-member crew includes at least one RN and a paramedic. The lead clinician must have 
at least three years of clinical experience in conjunction with state licensing requirements. Clinical 
proficiency is demonstrated through annual didactic training, clinical rotations, or high fidelity simulation 
above the ALS scope of care, and oversight by a medical director who is board certified in EMS, 
emergency medicine or critical care or has completed nationally recognized EMS training, such as 
NAEMSP’s medical director course.   
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 Training: Advanced life support care is provided by a registered nurse (RN), mid-level 

provider, or physician.  Additional clinical staffing is provided by an emergency or critical care 

trained nurse, paramedic, or respiratory therapist.  A documented orientation program 

provides didactic and skills competencies. The program must provide appropriate crew 

orientation, quality management, and research.  A medical director, program director or 

program educator must sign off on all skills competencies. Continuing education includes 

annual training for skills to include procedure and or cadaver lab with documentation and 

medical director oversight and sign off.  

 Experience: The RN or, mid-level provider or physician must have at least three years of 

emergency or critical care training and experience in addition to state licensing requirements.  

 Quality: The medical director must be board certified in emergency medicine, EMS or critical 

care or have formal EMS training such as an NAEMSP medical director course.  Clinical 

proficiency and competency must be demonstrated through annual training and education 

commensurate to maintain necessary proficiency of emergency skills within the ALS scope of 

care including annual didactic training, clinical rotations or high-fidelity simulation consistent.  

Level 2:  Ability to provide emergency critical or complex care comparable to an advanced ED 
stabilizing care or ICU transfer to definitive care. Meets the following requirements (in addition to 
Level 3 requirements): Primary care provider is either an RN (CFRN or CTRN), APRN, PA, or physician 
and has at least 3 years’ experience in hospital ICU or ED; (ii) if secondary medical crewmember is an 
FPC paramedic, has 3 years of ALS experience; or if a respiratory therapist, is an RRT with 3 years’ 
experience; (iii) clinical proficiency is demonstrated via didactic training and clinical rotations or high 
fidelity simulation consistent with emergency critical care scope of care; (iv) medical director is board 
certified based on program scope of care.    

 Training: A resident physician (MD or DO) can serve as the second crew member if they have 

completed their intern year, gone through intensive flight orientation to include completion 

of 10 patient transports.  

 Experience: The RN, mid-level provider or physician must have at least three years of 

emergency or critical care training and experience. At least one member of the team must 

have two years of transport experience. A paramedic must have an associate degree in 

paramedic studies or paramedic certificate program and NRP and three years of ALS 

experience.  A respiratory therapist must be an RRT with at least 3 years of experience.   

 Quality: The program must provide clinical rotations, didactic training, continuing education, 

quality management, research, medical direction, and sufficient clinical proficiency and 

competency relevant to the acuity of patients and complexity of services requiring emergency 

critical care. 
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Level 1: Ability to provide highly specialized intensive care comparable to a tertiary ICU. Meets the 
following requirements (in addition to all level II requirements): (i) primary provider has 3 years (4000 
hours) in a tertiary hospital ICU/ED or 5 years in a non-tertiary ICU/ED; (ii) clinical proficiency is 
demonstrated through: a) annual didactic training and clinical rotations; or b) high fidelity simulation 
relative to highly specialized intensive care scope of care; (iii) medical director is board certified in 
EMS, emergency medicine or critical care.  

 Training: Highly specialized intensive care is provided by a two or more clinicians [registered 

nurse, critical care paramedic, mid-level provider, respiratory therapist or physician].  

Documented orientation program that provides didactic, clinical rotations, OR rotation for 

intubation skills, advanced procedure and cadaver lab to maintain ICU level skills with medical 

director participation in competency completion and skills check off. Requirement for annual 

training for skills to include advanced procedure and cadaver lab with documentation and 

medical director participation and sign off. The lead clinical team member has advanced 

specialty certification specific to the population served through a validated exam 

administered by an independent entity within one year of hire.   

 Experience: Primary provider has either three years (4000 hours) of experience in a tertiary 

hospital ICU or ED or five years in a non-tertiary ICU or ED.   

 Quality:  The program must provide hospital based clinical rotations, continuing education, 

quality management, research, medical direction, clinical proficiency and competency 

relevant to the acuity of patients and complexity of services requiring highly specialized 

intensive care. 

IV. AMBULANCE TYPE AND CLINICAL CAPABILITY  

It is very important to recognize that the airborne ambulance platform, as with the ground ambulance 
platform, is incidental to the mission of air ambulances.  The aircraft is a tool to get the patient to 
definitive care with the needed critical care services as quickly as possible.  The mission of air ambulances 
is to provide life-saving services while moving patients to definitive care in a time-sensitive situation.   
 
Level 3: The vehicle contains all necessary equipment to support initial stabilization of trauma and 
medical patients and can provide advanced emergency care. 
 

 Ambulance Vehicle Type: Operations limitations determined by OPS SPECS (tail and serial 
number) VFR 
 

 Clinical Capability of Vehicle: The aircraft flight environment must maintain and have 
immediately available basic, advanced life-support supplies and other supplies and equipment 
necessary to provide advanced emergency care including invasive and non-invasive ventilators, 
cardiac invasive and non-invasive monitoring equipment as required by the jurisdictional 
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regulatory or licensing authority, all BLS and ALS interventions including advanced airway 
management, needle, thoracostomy, intraosseous placement, non-invasive CO2 monitoring, 
peripheral IV, and waveform capnography. The patient care compartment is of sufficient size to 
carry and secure all necessary equipment and supplies and accommodate two personnel needed 
to support the patient care requirements. The aircraft has sufficient onboard electrical power to 
continuously support all required medical equipment and devices, and sufficient fuel capacity to 
minimize the need to refuel with a patient onboard. 
 

Level 2: In addition to satisfying all Level 3 capabilities, the vehicle is fully equipped to support the 
delivery of specialized medical interventions pharmacology and technological life support systems 
consistent with emergency critical care. 
 

 Level II Vehicle Type: Operations Limitations Determined by OPS SPECS (tail and serial number) 
IFR or VFR with autopilot, NVG. The addition of autopilot and night vision goggles provides 
improved patient safety and service reliability for Level II patient acuity and service complexity.   

 

 Level II Clinical Capability Aircraft is equipped to handle all age patients and has necessary 
medical devices and critical care equipment to support emergency critical care clinical 
capabilities including invasive- monitoring (including hemodynamic, cardiac and neurological), 
critical care formulary and medication infusion with multiple IV pumps, rapid sequence induction, 
administration of a surgical airway, management of a tube thoracotomy and central line, blood 
product infusion. Vehicle has the ability to blend medical air for ventilation support and sufficient 
fuel capacity to reach definitive care without refueling with patient onboard. Medical personnel 
have free access to patient’s head, chest, abdomen, and pelvis while wearing installed seatbelts. 
For high-risk OB patients, aircraft has adequate space and patient access for delivery, care of the 
mother, and care of the infant(s) in the standard loading position. Aircraft is capable of heating 
and cooling to maintain a  temperature range that supports the patient’s clinical needs and 
onboard oxygen system has sufficient reserve capacity based on the longest transport and 
highest flowrate for scope of care and service area.  

 
The PET includes a five percent adjustment for aircraft certified and actively utilizing IFR under Part 27.  
These aircraft are typically chosen for improved service availability in poor weather and increased 
aviation and patient safety.   
 
Level 1: In addition to satisfying all Level 2 capabilities, the vehicle is fully equipped to support the 
delivery of specialized medical interventions pharmacology, and technological life support systems 
consistent with highly specialized intensive care. 
 

 Level I Vehicle Type: Operations Limitations Determined by OPS SPECS (tail and serial number)  
IFR/VFR, 3 or more axis autopilot, NVG The addition of IFR, 3 axis autopilot and night vision 
goggles provides improved patient safety and service reliability for Level I patient acuity and 
service complexity.   
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 Level I Clinical Capability -- Aircraft flight environment, medical equipment and resources are 
conducive to treat patients using the most recent evidenced-based treatment modalities in flight 
without limitations in structural or electrical configurations to respond appropriately during flight 
to any (un)predictable patient status changes comparable to an ICU/CCU/ED. Aircraft contains 
and has the ability to support multimodality ventilators appropriate for all ages, extracorporeal 
oxygenation device, and specialized equipment to support cardiac assist, tube thoracotomy, at 
least four continuous infusions, placing endotracheal tubes and central lines, maintaining 
oxygenation and ventilation for all relevant ages, and point of care testing. Aircraft has capacity 
to support (in terms of gross operating weight and electrical capacity) and ability to properly 
secure highly specialized equipment and at least three medical personnel in addition to the pilot 
and patient. Medical personnel have access to the patient to deliver care and treatment relative 
to the pressing patient condition.  

 
The PET includes a five percent  adjustment for more costly aircraft certified by FAA under Part 29.  
These aircraft are typically chosen for air ambulance programs with high numbers of specialty care 
transports, which require heavier weight, and more cubic space for additional medical personnel, 
equipment and patient care.   
 
VI. POPULATION DENSITY (AT PATIENT POINT OF PICKUP) 
 
On a short-term basis, ACCT recommends that population density should be categorized as follows: 

 Pick up in a rural area, as defined by CMS, with a 50% upward adjustment. 

 Pick up in a super-rural area, as defined by CMS, with a 75% upward adjustment. 

VI. DEMONSTRATION OF GOOD FAITH EFFORTS TO BE IN NETWORK 

All levels must demonstrate a good faith effort to enter into network agreements and, if applicable, 
contracted rates with plans/issuers during the last four years. Demonstrations of good faith efforts 
include: documented outreach to seek in-network status, prior settlement of a single case negotiated 
agreement, and percentage of in-network agreements with other insurers/providers. The following 
behaviors would constitute a violation of good faith efforts: unwillingness to engage in negotiation; 
refusal to agree to in-network status based on volume; unwillingness to share costs relative to volume 
and population density (providers); holding claims for leverage to force lower settlement (payers); and 
issuing payments directly to patients (payers).  
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APPENDIX D: 
Air Ambulance Model Types by Max Clinical and Vehicle Capability 

Highest Clinical Capability Level 

Level 1 Model Manufacturer 
AS365 Airbus 

BK117 Airbus 

H135 / EC135 Airbus 

H145 / EC145 Airbus 

H155 / EC155 Airbus 

King Air 200 Beechcraft 

King Air 250 Beechcraft 

Bell 412 Bell Textron 

Bell 430 Bell Textron 

Lear 35 Bombardier Learjet 

Lear 45 Bombardier Learjet 

Lear 60 Bombardier Learjet 

Lear 75 Bombardier Learjet 

Caravan Cessna/Textron 

Ultra Cessna/Textron 

CE525 Cessna/Textron 

Encore Cessna/Textron 

M2 Cessna/Textron 

AW109 Leonardo 

AW119 Leonardo 

AW139 Leonardo 

AW169 Leonardo 

MD900 / 902 MD Helicopters 

PC12/45 Pilatus 

PC12/47 Pilatus 

PC12NG Pilatus 

Cheyenne Piper 

S-76 Sikorsky/Lockheed Martin 

Level 2 AS355 Airbus 

BO105 Airbus 

H125 / AS350 Airbus 

H130 / EC130 Airbus 

Bell 222 Bell Textron 

Bell 407 Bell Textron 

Bell 429 Bell Textron 

 Mustang Cessna/Textron 

Level 3 Bell 206 Bell Trexton 

Bell 505 Bell Trexton 
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Highest Ambulance Vehicle Type Level 

 Model Manufacturer 

Level 1 AS365 Airbus 

BK117 Airbus 

H135 / EC135 Airbus 

H145 / EC145 Airbus 

H155 / EC155 Airbus 

King Air 200 Beechcraft 

King Air 250 Beechcraft 

Bell 222 Bell Textron 

Bell 412 Bell Textron 

Bell 429 Bell Textron 

Bell 430 Bell Textron 

Lear 35 Bombardier Learjet 

Lear 45 Bombardier Learjet 

Lear 60 Bombardier Learjet 

Lear 75 Bombardier Learjet 

Caravan Cessna/Textron 

Ultra Cessna/Textron 

CE525 Cessna/Textron 

Encore Cessna/Textron 

M2 Cessna/Textron 

Mustang Cessna/Textron 

AW109 Leonardo 

AW119 Leonardo 

AW139 Leonardo 

AW169 Leonardo 

MD900 / 902 MD Helicopters 

PC12/45 Pilatus 

PC12/47 Pilatus 

PC12NG Pilatus 

Cheyenne Piper 

S-76 Sikorsky/Lockheed Martin 

Level 2 AS355 Airbus 

H125 / AS350 Airbus 

H130 / EC130 Airbus 

Bell 407 Bell Textron 

Bell 505 Bell Textron 

Level 3 BO105 Airbus 

Bell 206 Bell Trexton 
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APPENDIX E:  
Summary of Cost Report Considerations 

Attachment C is a copy of the Massachusetts ambulance cost report which all ground and air providers 
must submit annually. 
 
To better customize the cost report to provide more air appropriate detail we would suggest adding: 

1. Schedule A Revenue – Add Membership Revenue, Subsidies, Contract Revenue, Rental Income 
2. Schedule B Expense – Add Staff Development, Pilot Simulator Training, Uniforms, Helmets, 

NVGs, Aircraft Publications and Subscriptions, Medical Supplies, Pharmacy, Blood Products, 
Oxygen, Equipment Repairs and Maintenance, Aircraft Liability Insurance 

3. Schedule C Wages – Add Nurses, Respiratory Therapists, Clinical Oversight/Chief Medical 
Officers, Safety Officer, Pilots, Clinical Educators 

4. Schedule D Vehicle Expenses – Add Aviation Management Fee, Aircraft Hourly Flight Fee, 
Engine Maintenance, Parts and Repairs, Fuel, Hourly Maintenance Fee, Hourly Engine Fee, 
HUMS Monitoring 

5. Schedule E Occupancy Expense – Add Telecommunications 
 
To obtain general information about the air medical provider, we would suggest including: 

1. Number and location of bases 
2. Number and type of aircraft (i.e. airframe type, date of manufacture, dual engine, VFR/IFR) 
3. Single pilot/dual pilot by aircraft 
4. Number of transports scene for the year 
5. Number of transports interfacility for the year 
6. Number of neonatal, pediatric, adult transports for the year 
7. Number of transports by type including burns; cardiac; drowning; medical; neurological; OB; 

poisoning; respiratory; surgical non-trauma; trauma.  
8. Number of emergent vs. scheduled transport per year 
9. CAMTS Accredited Yes/No 

 
To obtain clinical information about the air medical provider, we suggest including: 

1. Balloon pump usage on transports 
2. Blood/blood product initiation on transports 
3. Non-CLIA waived lab testing  
4. Mechanical Ventilator usage on transports 
5. Intubated vs. non-intubated patients 
6. External LVAD or RVAD transports 
7. ECMO transports 
8. Inhaled gases not in ALS formulary (such as nitric oxide, epoprostenol, helium) 
9. Number of isolette transports with own isolette and active management by transport team 
10. Number of isolette transports with active cooling 
11. High Fidelity simulation required for clinical staff 
12. Advance certifications (CFRN, FP-C, etc) 
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To obtain aviation information about the air medical provider, we suggest including: 
1. VFR used on transport 
2. IFR used on transport 
3.   Pilot training – High fidelity Simulation vs other methods 
4.   Maintenance training – use of factory or OEM approved training for  maintenance 
technicians 
4.   Performance monitoring by using flight data monitoring equipment and FAA approved Flight 

Operations Quality Assurance (FOQA) program  
5.   Use of an FAA approved SMS program, and an FAA approved Aviation Safety Action Program  
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CORPORATE DISCLOSURE STATEMENT 

 The Internal Revenue Service has determined that the Association of Critical Care Transport 

(ACCT) is organized and operated exclusively for the promotion of social welfare under Internal 

Revenue Code § 501(c)(4) and is exempt from income tax. ACCT does not have a parent corpo-

ration, nor has it issued shares or securities. 
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1 

INTEREST OF AMICUS 

 Amicus Association of Critical Care Transport (ACCT, pronounced “Act”) is a nonprofit 

grassroots patient advocacy organization committed to ensuring that critically ill and injured pa-

tients have access to the safest and highest quality air-transport system possible. ACCT is com-

prised of air and ground critical-care-transport providers, patients, air operators, business organi-

zations, physicians, and individuals. ACCT is organized as 501(c)(4) organization, like the 

NAACP or AARP. It is not a 501(c)(6) trade association. Its mission is patients, not profits. 

 ACCT has a critical interest in the proper implementation of the air-ambulance provisions of 

the No Surprises Act. See Consolidated Appropriations Act, 2021, Pub. L. No. 116-260, div. BB, 

tit. I (The No Surprises Act), 134 Stat. 1182 (Dec. 27, 2020). ACCT provided lengthy, sophisti-

cated comments on both of the rules at issue in this case and provided additional written materials 

for the agencies on how to create a pricing methodology for air-ambulance services.1 Those mate-

rials consistently emphasized the need for the agencies to disregard business model and eventually 

move to a pricing methodology that compensates air-ambulance providers based on clinical and 

quality factors. However, pricing based on business model is precisely what is advocated by Plain-

tiff Association of Air Medical Services (AAMS, pronounced “Aims”) in a portion of its summary-

judgment brief. AAMS’s position is wrong on the law and would adversely affect ACCT’s inter-

ests in encouraging the best patient care, reforming the broken air-ambulance market, and ensuring 

its members can continue to provide care at reasonable but sustainable prices.2 

                                                 
1 See ACCT, Comment Letter on Requirements Related to Surprise Billing; Part I (Sept. 7, 2021), 
bit.ly/3tfBv7o (ACCT Comment on Part I Rule); ACCT Letter to HHS, DOT, and Treasury (Sept. 
9, 2021) (ACCT Letter) (attached as Ex. 5); ACCT, Comment Letter on Requirements Related to 
Surprise Billing; Part II (Dec. 6, 2021) (ACCT Comment on Part II Rule), bit.ly/3HSRQCQ. 
2 No person or entity other than amicus and their counsel assisted in or made a monetary contribu-
tion to the preparation or submission of this brief. 
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INTRODUCTION 

The number of air ambulances dotting the night sky has increased dramatically over the last 

two decades. And yet, just as these aircraft seemingly defy the law of gravity, many of them also 

defy the law of supply and demand. What goes up must come down; but the prices for most air-

ambulance transport, despite a surfeit of aircraft, only go up. And up. And up. Prices for air-am-

bulance transports performed by independent providers have nearly tripled in the last ten years. 

This is due to a confluence of factors—price insensitivity, a limited number of needed flights, 

lack of consumer choice, and the rise of out-of-network business practices by some private-equity-

backed large, national, independent players in the marketplace. 

The No Surprises Act creates an opportunity for meaningful reform of the air-ambulance in-

dustry’s broken market. Yet AAMS argues as part of its summary-judgment brief that the Admin-

istrative Procedure Act requires that the agencies implementing the No Surprises Act must, in 

essence, peg air-ambulance prices to the service provider’s business model, even though that var-

iable has no clear connection to patient care, aircraft capability, or any of the other rational factors 

Congress wanted arbitrators to consider when reviewing price disputes.  

This business-model distinction is not required by law. AAMS must get to its conclusion by 

arguing (among other things) that a medical provider’s specialty—as in medical specialty, such as 

cardiology or psychiatry—also includes, in fact must include, the concept of a provider’s business 

model. This is exceedingly doubtful. And just as importantly, AAMS’s position ignores the ill 

consequences that will follow. Some of ACCT’s providers may be relegated to even lower rates, 

with adverse effects on their hospital systems and patients. Investments in what matters most—

quality of care and patient safety—will continue to be ignored. And the practices that have led to 

certain independent providers’ bloated rates will be fed rather than tamed.  
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BACKGROUND 

 AAMS essentially asks this Court to order the agencies to stratify air-ambulance rates by 

business model, a result it could not achieve in the No Surprises Act itself nor, so far, in the rule-

making process. That result is not legally compelled. It is also a bad idea—it will raise costs and 

further distort the air-ambulance market. To understand why these things are so, we have to un-

derstand the evolution of the air-ambulance industry and its regulation.  

I. A (very brief) history of the air-ambulance industry. 

 In 1980, the United States had 39 air-ambulance helicopters. See ACCT Comment on Part I 

Rule at 6. In 2002, the Medicare reimbursement rates for patient air transport were significantly 

increased, see id. at 7; GAO, Report GAO-17-637 at 8–9 (July 2017), which one law professor 

(and licensed helicopter pilot) described as a 434% increase, see Henry H. Perritt Jr., An Arm and 

a Leg: Paying for Helicopter Air Ambulances, 2016 J.L. Tech. & Pol’y 317, 317 n.†, 324 (2016). 

Air ambulances proliferated, growing to 753 helicopters by 2005 and 1115 by 2019. See ACCT 

Comment on Part I Rule at 6; see also Ex. 10 (Frazier Decl.) ¶ 5. 

 Normally, increasing the supply of a service decreases its cost. But not here. Prices have sky-

rocketed. This market failure is the result of several features unique to the air-ambulance industry.  

First, at least until the passage of the No Surprises Act, there was limited price sensitivity for 

air-ambulance providers. Patients have little bargaining power. Because of the emergency services 

involved, they rarely can choose whether to use an air ambulance, much less a preferred provider. 

And because air-ambulance services are predominantly out-of-network and chosen by hospitals or 

first responders, neither do health insurers have the choice, leverage or, sometimes, the incentive, 

to push down costs, because they do not choose whether to use an air ambulance (or which one to 

use) and costs could often just be passed on to (or threatened to be passed on to) those same patients 
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as balance bills or to the health insurers’ customers through increased premiums. See ACCT Com-

ment on Part I Rule at 5, 8; see also Frazier Decl. ¶¶ 8–10. 

Second, air ambulance costs are primarily fixed. Personnel must be on-site, aircraft must be 

maintained, and equipment must be ready literally 24/7. Variable costs, like fuel, are a smaller part 

of the equation. See ACCT Comment on Part I Rule at 7. To use a simple example, if a company’s 

air ambulance costs $10,000 per day to maintain, and $1000 per flight, then the company must 

charge $11,000 per flight if it flies once per day, but only $6000 per flight if it flies twice ([$10,000 

+ $2,000] ÷ 2 flights), and only $4,333 if thrice ([$10,000 + $3,000] ÷ 3 flights). Bulk goods at the 

grocery store work on the same principle—greater volume spreads out the fixed costs. Or as stated 

by the former CEO of one large independent provider, “And if you ask me personally, do we need 

900 air medical helicopters to serve this country, I’d say probably not, maybe 500, 600 could do 

well, but it’s an open market, these are—we don’t have certificate of need restrictions. And so, 

therefore, there’s going to be the inefficiency of competition.” Frazier Decl. ¶ 12. 

Third, as the government details in its brief, the air-ambulance market has become increas-

ingly dominated by independent providers owned by private-equity groups. See Govt.’s S.J. Br. at 

5–6. These large, national, independent providers offer only air ambulances and must satisfy their 

investors. This means keeping healthy margins through limited network participation despite, or 

perhaps because of, increasing costs—and even when those firms’ practices are a significant cause 

of those cost increases. See Govt.’s S.J. Br. at 5–6; see also Frazier Decl. ¶¶ 13, 15–17. In recent 

years, urban markets in particular have been saturated with independently run air ambulances, 

leading to fewer flights per aircraft but little incentive to do anything other than charge more. See 

Frazier Dec. Attach. 1 (maps). The result is a broken market in which prices between 2008 and 

2017 more than doubled: 
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Figure 1. Number of Helicopters vs. Patients3 

 

Figure 2. Air Medical Cost vs. Volume4 

 

                                                 
3 ACCT Comment on Part I Rule at 8. 
4 Id. at 7. 
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Figure 3: Air Ambulance Prices — 10 Year Trends5 

 

 An irony in this price inflation is that there was—and still is—little relationship between price, 

territorial coverage, and quality in the air-ambulance industry. Rural providers are indispensable 

given the distance of their patients from major care centers, so they have a genuine interest in 

higher payments to compensate for lower flight volume. See ACCT Comment on Part I Rule at 5. 

Prices should also reflect the different capabilities of air ambulances. Air-ambulance helicopters 

can cost anywhere from $2 million to $16 million depending on capability and mission configura-

tion—things like aircraft range, onboard medical equipment, and number of pilots and medics. Yet 

the most marked differentiation in commercial payment per transport is not quality, performance, 

or rural coverage, but business model: as of 2016, five major hospital-affiliated air-ambulance 

providers charged $13,000 to $31,000 per transport, while the three largest independent providers 

                                                 
5 From data available at Health Care Cost Inst., Air Ambulances—10 Year Trends in Costs and 
Use (Nov. 7, 2019), bit.ly/3rg4MMt. Air ambulance charges have similarly skyrocketed. See id. 
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reported an average price of over $40,000 per transport. See id. at 12 (citing GAO, Report GAO-

17-637 at 14–15 & n.33); see also Govt’s S.J. Br. at 6 (citing research that “air ambulance operators 

owned by private equity investors charge almost twice as hospital-owned operators do for the same 

service”). 

These perverse incentives are very real to ACCT’s members. Dr. William Hinckley, who has 

trained more civilian flight physicians than anyone else in U.S. history, is the air medical director 

for UC Health Air Care in Cincinnati, Ohio. See Ex. 6 (Hinckley Decl. ¶¶ 2–6). The Air Care 

program staffs a physician or acute-care nurse-practitioner on every flight; carries a clinical arma-

mentarium that allows definitive care to patients before reaching the hospital; and can perform 

advanced procedures in the air that very few, if any, other U.S. providers can do, including lateral 

canthotomy for orbital compartment syndrome, field limb amputation, and resuscitative hysterot-

omy. See id. ¶¶ 7–8. Its exclusively dual-engine helicopters have Instrument Flight Rules (IFR) 

capability, and UC Health has worked with the Federal Aviation Administration to create IFR 

approaches into 12 hospitals in the Cincinnati area. See id. ¶ 9. This program operates without 

hospital subsidization. See id. ¶ 11. Dr. Hinckley is also an emergency physician, so he also sees 

patients brought in by national, non-hospital-based air-ambulance programs—typically on single-

engine helicopters without physicians and without the advanced care capabilities of UC Health. 

See id. ¶ 10. Yet these programs, under AAMS’s argument, would be paid more. See id. ¶ 10. 

This is the experience too for Dr. Christopher Wuerker, the recent executive director of Med-

STAR Transport, the air-transport service for MedStar Health, the largest healthcare provider in 

the Mid-Atlantic Region. See Ex. 7 (Wuerker Decl.) ¶¶ 2–4. MedSTAR Transport uses twin-en-

gine IFR helicopters and flies over 2000 patients per year, who are typically “much sicker than the 

average patient transported by non-hospital-based programs.” See id. ¶¶ 7–8. Dr. Wuerker states 
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that while “cost shifting . . . was historically a common business practice for hospitals, it is no 

longer sustainable,” and while MedSTAR Transport does “operate[] at a slight loss,” it is “working 

with the insurance payers for fair reimbursement to cover the cost of transport.” Id. ¶ 10 (emphasis 

added). But even so, says Dr. Wuerker, “from my experience, independent providers providing 

less sophisticated care and operating less expensive aircraft have charged patients two to three 

times what we do.” Id. ¶ 10. 

Certified Flight Registered Nurse Matthew Heffelfinger has a similar story. His program flies 

for a two-hospital consortium in Michigan. See Ex. 9 (Heffelfinger Decl.) ¶¶ 4–5. His helicopter 

is a dual-engine, IFR helicopter with two certified flight nurses and specialized capabilities, in-

cluding being the first in Michigan to carry whole blood. See id. ¶ 8. His program’s rates are below 

the FAIR Health median rate of $18,668. See id. ¶ 16. Yet he sees certain independent providers 

with inferior safety and clinical capability charging far more. See id. ¶ 14. 

The same is true for former Coast Guard aviator Jeff Frazier. He now works for an ACCT 

member organization that helps primarily ERISA plans with air-ambulance charges. See Frazier 

Decl. ¶¶ 1–3. He describes a hospital-based operation with “gold standard” quality and aviation 

safety that charges on average less than $23,000 per flight, yet it operates in the black because of 

high flight volume. See id. ¶ 16. A nearby independent competitor has a single-engine helicopter 

with one pilot, nurse, and paramedic, yet its billed charges start at $53,484 plus $378 per mile. See 

id. ¶ 17. Mr. Frazier also describes as another example a recent claim from a private-equity-owned 

provider for a flight on a single-engine Bell 206, manufactured in 1979. The bill? $67,000. See id. 
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II. Key aspects of the No Surprises Act. 

After various legislative iterations over the last several years, Congress passed the No Sur-

prises Act as part of the Consolidated Appropriations Act, 2021. ACCT strongly supported the air-

ambulance provisions of the No Surprises Act. See ACCT Comment on Part I Rule at 1. 

A principal aim of the No Surprises Act is to ensure that insured patients no longer receive 

crippling “surprise” bills from out-of-network providers in emergency situations where they have 

little choice over their source of care. The Act accomplishes this salutary purpose through a two-

part process that determines how much the patient needs to pay, and then how much his “group 

health plan or health insurance issuer”—what we simply call a “health insurer”—needs to pay. 

There is one process for emergency services generally, see generally Public Health Service Act 

§ 2799A-1,6 and another for air ambulances specifically, see generally id. § 2799A-2. The pro-

cesses are mostly the same, and we highlight differences that matter for this case. 

First, for emergency services, the process establishes that a patient’s “cost-sharing require-

ment” (his out-of-pocket cost) cannot exceed the cost were the service performed by a “participat-

ing provider,” i.e., a provider with “a contractual relationship with” the health insurer, i.e., typi-

cally an in-network provider. See id. §§ 2799A-1(a)(1)(C)(ii), (a)(3)(G); see also id. § 2799B-1. 

The cost itself is calculated by determining a figure called the “recognized amount.” See id. 

§ 2799A-1(a)(1)(C)(iii). The “recognized amount” is either the amount set by state law (or an All-

Payer Model Agreement) or a figure called the “qualifying payment amount.” See id. § 2799A-

1(a)(1)(H). In turn, the “qualifying payment amount” is “the median of the contracted rates recog-

nized by the [health insurer] . . . as the total maximum payments . . . for the same or a similar item 

                                                 
6 We cite only to the provisions of the Public Health Service Act and not to the parallel provisions 
in ERISA and the Internal Revenue Code. Generally the provisions we cite have been codified at 
42 U.S.C. §§ 300gg-111 to 300gg-120. 
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or service that is provided by a provider in the same or similar specialty . . . in the geographic 

region . . . .” Id. § 2799A-1(a)(1)(E)(i)(II). So in short, a patient cannot be made to pay an out-of-

network emergency provider more than the median rate his health insurer would charge for that 

same service in the area. The cost-sharing process is similar but simpler for air-ambulance patients. 

A patient’s “cost-sharing requirement” (his out-of-pocket cost) is simply the same amount “that 

would apply if such services were provided by . . . a participating provider.” Id. § 2799A-2(a)(1); 

see also id. § 2799B-5. 

Second, for both emergency and air-ambulance providers, after the patient is removed from 

the equation, the No Surprises Act leaves it to the health insurer and the out-of-network provider 

to decide whether and how much to pay of the remainder of the provider’s bill. See id. §§ 2799A-

1(a)(1)(iv), 2799A-2(a)(3). That remainder is called the “out of network rate.” See id. §§ 2799A-

1(a)(1)(iv)(II). The “out of network rate” is determined by state law, or if inapplicable, by open 

negotiation between the parties, or if that fails, by resort to dispute resolution. See id. §§ 2799A-

1(a)(3)(K), 2799A-2(b)(1). The parties each submit an offer to an “independent dispute resolution 

entity,” essentially an arbitrator, that chooses one of the offers. See id. §§ 2799A-1(c)(5)(A)–(B), 

2799A-2(b)(5)(A)–(B).  

In deciding, the arbitrator must consider the “qualifying payment amount”—meaning, again, 

essentially the health insurer’s median contracted rate for the item or service at issue. See id. 

§§ 2799A-1(c)(5)(C)(i)(I), 2799A-2(b)(5)(C)(i)(I). The arbitrator must also consider certain cir-

cumstances enumerated in the statute if requested by or offered to the arbitrator. See id. §§ 2799A-

1(c)(5)(C)(i)(II), 2799A-2(b)(5)(C)(i)(II). These factors are similar but not identical for emergency 

providers and air-ambulance providers. Compare id. § 2799A-1(c)(5)(C)(ii), with id. § 2799A-

2(b)(5)(C)(ii). For both, the arbitrator must consider the provider’s training and experience and 

Case 1:21-cv-03031-RJL   Document 27-4   Filed 01/26/22   Page 16 of 32



 11 
 

quality and outcome measurements, the patient’s acuity or the complexity of treatment provided, 

and the provider’s good-faith efforts (or lack thereof) to enter into network agreements and con-

tracted rates with the health insurer. Solely for air ambulances, the arbitrator must also consider 

the ambulance vehicle type and its clinical capability, as well as the population density of the pick-

up location. “ACCT advocated directly with the relevant Committees of jurisdiction” for these 

factors, while other groups “advocated vociferously against some of them.” ACCT Comment on 

Part II Rule at 4. Finally, for both types of providers, the arbitrator must not consider certain things: 

“usual and customary charges”; “the amount that would have been billed” absent the No Surprises 

Act’s prohibition on surprise billing of insured patients; and the reimbursement rates for the service 

from government programs including Medicare and Medicaid. See id. §§ 2799A-1(c)(5)(D), 

2799A-2(b)(5)(C)(iii). 

The No Surprises Act lays the groundwork for future improvement of the air-ambulance in-

dustry by directing additional study on the issues that are most important to ACCT: patient safety, 

quality care, and a payment system that rewards those critical metrics rather than business model. 

See ACCT Comment on Part I Rule at 1, 16–22; ACCT Letter (Ex. 1) at 5–7; ACCT Comment on 

Part II Rule at 4–7. The Act does so through a series of measures to collect claims and other data; 

to issue a comprehensive public report on the economics of the air-ambulance industry; and to 

establish an Advisory Committee on Air Ambulance Quality and Patient Safety for reviewing op-

tions to establish quality, patient safety, and clinical capability standards. See id. § 2799A-8(b), 

note. 
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III. The agencies’ rulemaking and ACCT’s comments. 

 The agencies have issued two interim final rules implementing parts of the No Surprises Act. 

See Requirements Related to Surprise Billing; Part I, 86 Fed. Reg. 36,872 (July 13, 2021); Re-

quirements Related to Surprise Billing; Part II, 86 Fed. Reg. 55,980 (Oct. 7, 2021). As noted above, 

the price charged by an air-ambulance provider to the patient and to the health insurer is, or is 

influenced by, the “qualifying payment amount,” defined generally in the No Surprises Act as “the 

median of the contracted rates recognized by the [health insurer] . . . as the total maximum pay-

ments . . . for the same or a similar item or service that is provided by a provider in the same or 

similar specialty . . . in the geographic region . . . .” Public Health Service Act § 2799A-

1(a)(1)(E)(i)(II). 

 In the agencies’ first interim rule they defined the phrase provider in the same or similar 

specialty as “the practice specialty of a provider, as identified by the [health insurer] consistent 

with [its] usual business practice, except that, with respect to air ambulance services, all providers 

of air ambulance services are considered to be a single provider specialty.” 45 C.F.R. 

§ 149.140(a)(12).7 The agencies explained that the definition provides health insurers “the flexi-

bility necessary to calculate the median contracted rate, relying on their contracting practices with 

participating providers.” 86 Fed. Reg. 38,672, 36,891. The agencies thus instructed that health 

insurers should “use the method of identifying the practice specialty it uses for contracting pur-

poses.” Id. The agencies decided against a more elaborate methodology requiring different median 

rates “for every provider specialty” because it would unnecessarily fracture the rates—some health 

insurers do not vary their rates for services by the specialty of the provider providing them, and 

                                                 
7 Like the parties, we cite the HHS regulations only, and not the corresponding regulations prom-
ulgated by the Departments of Labor and the Treasury. 
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for others it may lead to too little information to be able to calculate a meaningful median rate. See 

id.  

 The agencies also explained their proviso treating all air-ambulance providers as a single spe-

cialty. The agencies explained that there was no need to vary the rates by rotary- or fixed-wing, 

since those are coded as different services in the first place. See id. The agencies also acknowl-

edged the concern raised by AAMS in this lawsuit, that hospital-based providers sometimes charge 

less than independent providers. See id. However, said the agencies, patients frequently cannot 

choose their air-ambulance provider, so they should not pay a cost-sharing amount simply because 

of the provider’s higher costs or revenue model. See id.  

 ACCT commented on this provision. In line with the agencies’ conclusion, ACCT agreed that 

“business (revenue) model is irrelevant to establishing a QPA; we do not support distinguishing 

between hospital, hybrid or community based business models, which are entirely of the provider’s 

choosing and irrelevant in establishing the QPA.” ACCT Comment on Part I Rule at 19. ACCT urged 

the agencies in further rulemaking to establish three qualifying payment amounts based on three 

tiers of vehicle type and clinical capability, to encourage better patient care and safer aircraft. See 

id. at 20–21. ACCT thereafter shared with the agencies a sophisticated framework for how to do 

so as part of a more lengthy regulatory project. See ACCT Letter (Ex. 1). 

IV. AAMS’s lawsuit and this amicus brief. 

 AAMS has now challenged various provisions of the agencies’ two interim final rules, includ-

ing the proviso in the agencies’ definition of provider in the same or similar specialty in the first 

interim final rule that all air-ambulance providers are a single provider specialty. According to 

AAMS, the agencies should have distinguished between hospital-based and independent air-am-

bulance providers, and in failing to do so violated the Administrative Procedure Act (APA). See 

AAMS’s S.J. Mot. Br. at 27–29. That argument is the subject of this amicus brief. 
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ARGUMENT 

The agencies complied with law and exercised their discretion appropriately when they opted 

to treat all air-ambulance providers as a single provider specialty for purposes of calculating the 

median contracted rate. Their decision comports with the text and structure of the No Surprises 

Act and furthers its purpose of protecting patients from surprise bills. The agencies acted consist-

ently—not capriciously—when they permitted distinctions among emergency providers: the No 

Surprises Act defines them differently, and the agencies recognized that provider type can serve 

as a proxy for the level of patient care provided. Neither is the case for air-ambulance providers.  

The No Surprises Act and its implementation reflect more broadly an effort to rationalize the 

air-ambulance industry over time. The Act requires data disclosure, a comprehensive public report, 

and a new advisory committee to review matters of cost, safety, quality, and coverage. Given the 

multiplicity of factors involved and the data yet to come, the agencies acted reasonably by regu-

lating incrementally, rather than making the specific distinctions urged by AAMS. 

Finally, AAMS’s preferred distinction would harm ACCT’s members and stymie improve-

ments to the air-ambulance industry. If the qualifying payment amount for air-ambulance services 

were stratified as urged, the new rates would harm certain ACCT members and perpetuate the 

problems in the air-ambulance market that ACCT seeks to solve. 

I. ACCT is concerned solely with AAMS’s argument that independent and hospital-
based providers should be treated as different practice specialties. 

The APA permits the Court to “hold unlawful and set aside agency action, findings, and con-

clusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 

with law” or “in excess of statutory jurisdiction, authority, or limitations.” 5 U.S.C. §§ 706(2)(A), 

(2)(C). AAMS’s summary-judgment brief argues that the agencies violated these provisions of the 

APA, first, by impermissibly over-weighting the qualifying payment amount as a factor for the 
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arbitrator to consider when choosing between the health insurer’s and the air-ambulance provider’s 

offers on a disputed bill amount. See AAMS’s S.J. Mot. Br. at 15–21. The brief then argues, sec-

ond, that the agencies impermissibly deflated the qualifying payment amount by excluding certain 

contracted rates, defining air-ambulance providers as a single provider specialty for qualifying-

payment-amount purposes, and using overbroad geographic regions. See id. at 21–33. 

ACCT’s concern is solely with the argument regarding provider specialties. See id. at 27–29. 

As written by AAMS, the argument is an invitation to the Court to de facto order the agencies to 

rewrite the first interim rule to treat hospital-based and independent air-ambulance providers dif-

ferently for that purpose: AAMS’s filings present its view of the reasons for differing prices be-

tween hospital-based and independent providers and argues that it violated the APA for the agen-

cies to not recognize those differences, see Compl. ¶¶ 15, 49–50, 114–115; AAMS’s S.J. Mot. Br. 

at 6, 27–29; AAMS states that “[t]he Court should reject the treatment of hospitals and independent 

air ambulance providers as a single specialty because it is contrary to law and arbitrary under the 

Departments’ own reasoning elsewhere in IFR Part I,” id. at 29; and AAMS seeks to vacate the 

air-ambulance proviso from the definition of provider in the same or similar specialty: “except 

that, with respect to air ambulance services, all providers of air ambulance services are considered 

to be a single provider specialty.” 45 C.F.R. § 149.140(a)(12); see Compl. at 40; AAMS’s S.J. 

Mot. at 4; AAMS’s S.J. Br. at 43. ACCT disagrees with that position. 

II. The agencies complied with the APA when they opted to treat all air-ambulance 
providers as within “the same or similar specialty.” 

A. The agencies acted in accordance with law and exercised their discretion 
appropriately to further the purposes of the No Surprises Act. 

As explained by the government, the agencies comported with the text, structure, and purpose 

of the No Surprises Act when defining provider in the same or similar specialty. See Govt.’s S.J. 

Br. at 30–31. Regarding the text, there is no basis for AAMS to insert a business-model distinction 

Case 1:21-cv-03031-RJL   Document 27-4   Filed 01/26/22   Page 21 of 32



 16 
 

into these medical terms. We start with the word provider. The Act defines both “[n]onparticipat-

ing providers” and “participating providers.” Both are described as “a physician or other health 

care provider who is acting within the scope of practice of that provider’s license or certification 

under applicable State law . . . .” Public Health Service Act § 2799A-1(a)(3)(G). It is telling that 

the definition expressly differentiates providers on the basis of their participation or not in a “con-

tractual relationship with the [health insurer].” Id. The Act similarly defines and differentiates 

between hospital-based and freestanding emergency departments (more on that later). See id. 

§ 2799A-1(a)(3)(A), (D). Congress could have similarly differentiated air-ambulance providers on 

the basis of such economic considerations, but did not. “The absence of such a term . . . may 

properly be understood as purposeful.” Am. Fuel & Petrochem. Mfrs. v. EPA, 3 F.4th 373, 381–

82 (D.C. Cir. 2021); see, e.g., Council for Urological Interests v. Burwell, 790 F.3d 212, 221 (D.C. 

Cir. 2015) (“Congress knew how to permit per-click payments explicitly, suggesting that the omis-

sion in this particular context was deliberate.”). 

Nor does the second part of the definition, same or similar specialty, easily yield a distinction 

by business model. In the medical sense, a specialty is “a branch of medicine or surgery, such as 

cardiology or neurosurgery, in which a physician specializes; the field or practice of a specialist.” 

American Heritage Dictionary of the English Language (5th ed. 2022), bit.ly/33ysUlz; see also 

Oxford English Dictionary ”) (3d ed. 2015) (“A special subject of study or research; the branch of 

scholarly, scientific, or professional work in which one is a specialist; spec. the branch of medicine 

or surgery in which a physician practices. The Public Health Service Act uses the word that way 

repeatedly. See, e.g., Public Health Service Act § 330(b)(1)(A)(ii) (“referrals to providers of med-

ical services (including specialty referral when medically indicated)”); id. § 330N(b) (“chronic 

diseases and conditions, infectious diseases, mental health, substance use disorders, prenatal and 
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maternal health, pediatric care, pain management, palliative care, and other specialty care”). So 

does the No Surprises Act. It requires provider directories listing “name, addresses, specialty,” and 

so on. Id. §2799B-9(d). The Secretary of HHS must publish quarterly certain information about 

the independent dispute resolution process for emergency providers, including “the category and 

practice specialty of each such provider or facility involved in furnishing such items or services.” 

Id. § 2799A-1(c)(7)(B)(v) (emphasis added). Again, tellingly, this particular reporting category is 

not included in the independent dispute resolution process for air-ambulance providers. See id. 

§ 2799A-2(b)(7). Under the text, provider in the same or similar speciality is not business model. 

The structure of the No Surprises Act offers AAMS no help either. The Act establishes an 

arbitration process for billing disputes between health insurers and out-of-network air-ambulance 

providers. The arbitrator is instructed to consider certain economic considerations—the qualifying 

payment amount, the provider’s efforts to enter network agreements, and population density—as 

well as quality and care factors—quality and outcome measurements, patient acuity, and vehicle 

capability. See id. § 2799A-2(b)(5)(C). Business model is nowhere to be found in these factors. 

Indeed, the No Surprises Act if anything discourages consideration of business model. The arbi-

trator “shall not consider usual and customary charges, the amount that would have been billed 

had the provisions of section 2799B-5 not applied”—the section prohibiting balance-billing in-

sured air-ambulance patients—“or the payment or reimbursement rate” furnished by public payors. 

Id. § 2799A-2(b)(5)(C)(iii). 

The agencies followed these considerations in defining same or similar specialty. They in-

structed that a provider’s specialty is the one that is “identified by the plan or issuer consistent with 

the plan’s or issuer’s usual business practice.” 86 Fed. Reg. 36872, 36889. Nothing in that instruc-

tion suggests that specialty turns on business model itself, rather than the basic understanding that 
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practitioners of medicine (as of law) charge different rates depending on their particular field and 

experience, and billing practices reflect that fact. But business model is not a medical specialty, no 

matter how loosely characterized, and the agencies had no obligation to pretend that it is. 

Likewise, the agencies did not violate the APA by purportedly treating emergency providers 

differently from air-ambulance providers. The agencies considered precisely the factors given 

them by Congress, and that accounts for the differences, such as they are. The No Surprises Act 

separately defines freestanding and hospital emergency departments, see Public Health Services 

Act §§ 2799A-1(a)(3)(A), (D), and treats them as facilities, not providers, see id. §§ 2799A-

1(a)(3)(F)–(G). This matters for rulemaking purposes. The agencies’ rulemaking grant for estab-

lishing “the methodology the [health insurer] . . . shall use to determine the qualifying payment 

amount” “may account for relevant payment adjustments that take into account [1] quality or [2] 

facility type (including higher acuity settings and the case mix of various facility types) that are 

otherwise taken into account for purposes of determining payment amounts with respect to partic-

ipating facilities.” Id. § 2799A-1(a)(2)(B) (emphasis added)). In contrast, nowhere in the No Sur-

prises Act did Congress expressly differentiate independent and hospital-based air-ambulance pro-

viders, other than in provisions for further study of the industry. See id. § 2799A-8(b) & note. (And 

as we discuss infra, those provisions support the agencies’ treatment of air-ambulance providers.)  

In defining provider in the same or similar specialty, the agencies generally allowed the me-

dian rate to vary by provider specialty when recognized as such in contract agreements. For in-

stance, a board-certified cosmetic surgeon may be paid more than a general-practice resident for 

sewing up a wound, and for good reason. The agencies, acting consistently, did not permit different 

charges for air ambulances on grounds that patients should not pay more solely because of (to the 
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patient) the happenstance of its provider’s business model or costs, which alone have no bearing 

on quality of care. See 86 Fed. Reg. 36,872, 36,891. 

The agencies followed the same approach when defining facility of the same or similar facility 

type. They acknowledged the difference between freestanding and hospital emergency depart-

ments—as does the No Surprises Act by defining them separately and repeatedly mentioning both 

in the Act’s text—and tentatively permitted median contract rates to be calculated differently be-

tween them—as does the No Surprises Act’s rulemaking grant. See id. at 36,891–92. The agencies 

explained that they did so because, again echoing the No Surprises Act itself, “there may be ap-

preciable differences in the case-mix and level of patient acuity between these types of facilities.” 

Id. at 36,892. That is to say, median rates can differ because the services rendered differ. Consistent 

with their treatment of air-ambulance providers, the agencies otherwise declined to allow a differ-

ent median rate for a facility based on other characteristics “that may have a bearing on its con-

tracted rate with [health insurers], but which are unrelated to or incidental to the facility’s role as 

a provider of emergency services.” Id. Thus the definition for facility of the same or similar facility 

type is simply “with respect to emergency services, either . . . [a]n emergency department of a 

hospital; or . . . [a]n independent freestanding emergency department.” 45 C.F.R. § 149.140(a)(4). 

This definition permits no other distinctions by business model other than this one, but this one 

distinction made in the definition is both expressly blessed by the No Surprises Act and can serve 

as a proxy for the level of patient care. Neither holds true for a distinction between independent 

and hospital-based air ambulances. 

B. AAMS’s proposed distinction need not be immediately implemented in the No 
Surprises Act. 

AAMS’s proposal would impose through judicial action a distinction in the treatment of air-

ambulance payments that neither Congress nor the agencies so far have been willing to make. The 
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air-ambulance industry has grown and changed rapidly over the last two decades. See supra A 

(very brief) history of the air-ambulance industry. So it is natural that the No Surprises Act 

evidences congressional interest in further study of the industry. See supra Consolidated Appro-

priations Act, 2021. 

The No Surprises Act contains a plethora of reporting, data-gathering, and advising measures.  

The Act requires health insurers to submit claims data for air ambulances to the Secretaries of 

HHS, Labor, and the Treasury, disaggregated by five factors: whether the services (1) were emer-

gency-based or not, (2) originated in a rural or urban area, and (3) were provided under a contract 

with the health insurer; (4) the type of aircraft used; and (5) “[w]hether the provider of such ser-

vices is part of a hospital-owned or sponsored program, municipality-sponsored program, hospital 

independent partnership (hybrid) program, independent program, or tribally operated program in 

Alaska.” See Public Health Service Act § 2799A-8(b). Meanwhile, air-ambulance providers are to 

provide key information to the Secretaries of HHS and Transportation: cost data; numbers of bases; 

numbers and types of aircraft; numbers of transports disaggregated by payor mix, base, and type 

of aircraft; and claims denied. See id. § 2799A-8 note. The Secretary of HHS, in consultation with 

the Secretary of Transportation, is to use that data to produce a comprehensive public report on 

the economics of the air-ambulance industry, including a breakdown of providers by business 

model and network participation, the extent of competition on the basis of price and services of-

fered, average charges and amounts paid by health insurers and patients, and rural coverage. See 

id. § 2799A-8 note. The Act also establishes an Advisory Committee on Air Ambulance Quality 

and Patient Safety for “reviewing options to establish quality, patient safety, and clinical capability 

standards.” Id. The Committee is to study many of the measures that ACCT and its members ad-

vocated before Congress and in its rule comments and letter to the agencies as eventual goals for 

Case 1:21-cv-03031-RJL   Document 27-4   Filed 01/26/22   Page 26 of 32



 21 
 

the industry: tiering air ambulances by their capability; establishing patient safety and quality 

standards; reforming the air-ambulance market; and improving aircraft reliability in bad weather 

and at night. See id.; Frazier Decl. ¶ 20. 

The agencies opted, for now, to treat all air-ambulance providers as a single provider specialty 

for purposes of calculating a median contract rate. It was permissible for them to decide against 

racing ahead with distinctions in an industry that Congress has indicated needs further study. This 

is normal and prudent: “Agencies, like legislatures, do not generally resolve massive problems in 

one fell regulatory swoop. They instead whittle away at them over time, refining their preferred 

approach as circumstances change and as they develop a more nuanced understanding of how best 

to proceed.” Massachusetts v. EPA, 549 U.S. 497, 524 (2007) (citations omitted). This strategy of 

“moving in an incremental manner,” FCC v. Fox TV Stations, Inc., 556 U.S. 502, 522 (2009), is 

all the more sound when an agency is pioneering the implementation of a new statute rather than 

updating a longstanding law with which it has decades of experience. The agencies may consider 

the action that AAMS desires—or the one that ACCT desires, for that matter—in the future, and 

it will be much better equipped to do so given the data and recommendations it will receive under 

the information-gathering provisions of the No Surprises Act. See Ctr. for Biological Diversity v. 

EPA, 722 F.3d 401, 410 (D.C. Cir. 2013) (“incremental regulation is especially appropriate in 

response to evolving economic and technological conditions” (citation omitted)). 

The rejoinder to this point is that if indeed the agencies were concerned about regulatory mis-

steps in a new area, then they should have afforded greater flexibility by permitting health insurers 

to calculate median rates based on air-ambulance provider type, rather than less by treating all air-

ambulance providers as the same specialty. This argument presupposes that the agencies had to 

credit the business model of the air-ambulance provider above all else. Creating that requirement 
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via judicial decision would be a coup for AAMS’s independent providers. But as explained above, 

it is not a result compelled by the No Surprises Act. The agencies exercised their discretion 

properly. 

III. AAMS’s proposed division of air-ambulance providers by business model would cause 
substantial harm to ACCT. 

A. AAMS’s business-model distinction would harm the patients and operations of 
ACCT’s hospital-based air-ambulance providers. 

AAMS argues that by treating all air-ambulance providers as the same or similar specialty, 

the agencies will cause the median contract rates for independent air-ambulance providers to be 

dragged down by hospital contracts in which air-ambulance services are an afterthought or a loss-

leader, see AAMS’s S.J. Mot. Br. at 5–6, 27–28, including apparently what AAMS described in 

one of its regulatory comments as “below-market, phantom rates that are accepted by hospital 

systems because they will never be charged to plans or issuers.” See id. Ex. 4 at 3. And so, the 

argument continues, the agencies need to reconsider their action because those median rates do not 

reflect the prices that independent providers need to recoup their expenses. See AAMS’s S.J. Mot. 

Br. at 5–6, 27–28. 

Even crediting AAMS’s statements about the effect of the current rule on their independent 

providers, the purported solution of essentially stratifying rates by business model has problems 

of its own. To be sure, the new median contract rate for certain independent providers would be 

higher than before. But the new median rate contract rate for other providers, especially hospital-

based providers could be even lower. This is both because the higher contract rates for independent 

providers would no longer be in the mix, and also because hospital-based providers alone would 

bear the full sinking weight of the so-called “phantom rates.” 

These lower rates would result in considerable harm to the patients and operations of ACCT’s 

hospital-based providers. Dr. Hinckley from UC Health explains that a lower median contracted 
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rate could lessen UC Health’s coverage, reduce its helicopters from three to two, cause it to release 

employees, and eliminate the resources for “maximal, world-class clinical and aviation capability 

on each flight mission.” Hinckley Decl. ¶ 18. UC Health recently made the financial commitment 

to upgrade two aging aircraft; but “a lower median contracted rate could, over time, prevent the 

advancement of clinical care in the transport setting or safe operations that have proven to benefit 

patients.” Id. ¶ 19. Likewise, John Visokay, director of Aeromed Transport for Tampa General 

Hospital, warns of “perpetuat[ing] the problem of flight payments being based on business model 

with little relationship to actual clinical capability, patient outcomes, aircraft safety, and other 

measures that actually benefit patients.” Ex. 8 (Visokay Decl.) ¶ 16. Dr. Wuerker adds, “It provides 

incentives to operate unnecessary air-transport programs that significantly increase health expense 

with only marginal benefit.” Wuerker Decl. ¶ 17. Finally, Mr. Heffelfinger is concerned that if 

payments derive from business model rather than patient-care metrics, the incentives will be to-

ward “purchasing more aircraft, but not better aircraft.” Heffelfinger Decl. ¶ 15. He states that if 

his median contract rate decreased, his hospitals could withdraw their support and close the pro-

gram, “effectively eliminating air medical services for a large section of rural Southwest Michi-

gan.” Heffelfinger Decl. ¶ 16.  

When defining specialties for purposes of the median contracting rate, the agencies already 

understood “that hospital-based air ambulance providers sometimes have lower contracted rates 

than independent, non-hospital-based air ambulance providers.” 86 Fed. Reg. 36,872, 36,891. 

However, they opted for a definition treating air-ambulance providers the same because that would 

further the purposes of the No Surprises Act of protecting patients from expensive out-of-network 

medical bills. Implicit in the agencies’ reasoning is their understanding of the effects of differing 
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median contract rates for hospital-based and independent providers. They understood that separat-

ing the rates would result in higher rates for independent providers (and for patients), which is 

exactly why they employed the definition that they did; and as a natural corollary, the agencies 

had to have understood that separating the rates could result in lower rates for hospital-based pro-

viders. They then decided to treat providers the same to further a legitimate statutory purpose. This 

is a classic example of an agency weighing various courses of action and exercising its sound 

discretion to choose among them. “[A] court is not to substitute its judgment for that of the 

agency,” Motor Vehicle Mfrs. Ass’n of U.S., v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 30 

(1983), which is “especially true when the agency is called upon to weigh the costs and benefits 

of alternative policies.” Consumer Elecs. Ass’n v. FCC, 347 F.3d 291, 303 (D.C. Cir. 2003) (quot-

ing Ctr. for Auto Safety v. Peck, 751 F.2d 1336, 1342 (D.C. Cir. 1985) (Scalia, J.)). That judgment 

should remain undisturbed here, especially when considering the damage that could befall patients 

and certain ACCT members otherwise. 

B. AAMS’s business-model distinction would harm ACCT’s interests in aligning eco-
nomic incentives with investments in aircraft safety and patient care. 

As described earlier, the cost of air ambulances is increasing at an unsustainable pace, and yet 

there is still “wide variation in the clinical and aviation capabilities of air ambulances” and “no 

agreed upon benchmarks in the industry or commercial marketplace to distinguish between higher 

clinical and aviation capabilities.” ACCT Comment on Part I Rule at 9, 12. That is where ACCT 

comes in. “ACCT’s members have a shared commitment to re-making the critical care transport 

system into one that is accountable, patient-centered and characterized by quality, safety, and 

value.” ACCT Comment on Part I Rule at 1. This is reflected in ACCT’s communications with the 

agencies, see id. at 1, 16–22; ACCT Letter at 5–7; ACCT Comment on Part II Rule at 4–7, and 

what it advocated to Congress, see ACCT Comment on Part II Rule at 4–5, which center on the 
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need to reorient economic incentives in the air-ambulance industry away from market oversatura-

tion and toward a rational system that distinguishes price based on clinical and aircraft capability, 

rural coverage, and investments in quality and safety.  

However, if AAMS is successful in installing a provider’s business model as the fulcrum for 

pricing methodology, that could jeopardize these reform efforts. There will be little incentive to 

invest in quality and safety, much less efficiency, when payment is driven instead and foremost by 

business model. And there will be even less incentive for reflection as to why the very costs that 

AAMS allegedly struggles to cover are rising so rapidly in the first place. 

CONCLUSION 

For the foregoing reasons, the Court should reject AAMS’s arguments on pages 27–29 of its 

summary-judgment brief that the agencies’ definition of provider in the same or similar specialty 

at 45 C.F.R. § 149.140(a)(12) should be vacated in part. 
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Association of Air Medical Services, 

                                               Plaintiff; 

     v. 

U.S. Department of Health and Human 
Services, et al., 

                                                Defendants. 

 

 

Civ. No. 1:21-c-v-3031 (RJL) 

 

DECLARATION OF LISA HAWKE  

 I, Lisa Hawke, state as follows: 

1. I am over the age of eighteen. If called as a witness in this action, I could testify to the 
facts stated herein.  

2. I am a Partner at Holland & Knight, LLP (“Holland & Knight). Holland & Knight is a 
law firm that represents the Association of Critical Care Transport. 

3. I certify that the exhibits attached to the Brief of Association of Critical Care 
Transport as Amicus Curiae in Partial Support of the Government are true and 
accurate copies of what they purport to be.     

 I declare under penalty of perjury as set forth in 28 U.S.C. § 1746 that the foregoing is 

true and correct to the best of my knowledge, information, and belief.  

 Executed on January 26, 2022, in Washington, D.C. 
 

 
                                                        Lisa Hawke 
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ASSOCIATION OF CRITICAL CARE TRANSPORT 

 
2901 Williamsburg Terrace Suite G    PO Box 170    Platte City, MO 64079    (816) 858-6175  acctforpatients.org 

September 9, 2021 
 
The Honorable Xavier Becerra 
Secretary  
U.S. Department of Health and Human Services 
200 Independence Ave SW 
Washington, DC 20201 
 
The Honorable Pete Buttigieg  
Secretary  
U.S. Department of Transportation 
1200 New Jersey Avenue, SE 
Washington, D.C. 20590 
 
The Honorable Janet Yellen 
Secretary  
U.S. Department of the Treasury 
1500 Pennsylvania Avenue, N.W. 
Washington, D.C. 20220 
 
RE: Considerations for Air Ambulance No Surprises Implementation Beyond Interim Final Rule 
 
Dear Secretaries Becerra, Buttigieg and Yellen:  
 
The Association of Critical Care Transport (ACCT) strongly supported enactment of the No Surprises 
Act related to air ambulances. Many of our recommendations were adopted by the Congress to protect 
patients and improve the critical care transport system.  We applaud the work of your departments to 
implement and appreciate the opportunity to share our views on its implementation.  ACCT has 
separately commented through the formal rulemaking process on the interim final rule Requirements 
Related to Surprise Billing; Part 1. The purpose of this letter is different; it is designed to provide a 
roadmap for your consideration in implementing other aspects of the No Surprises Act.   

ACCT is a non-profit grassroots patient advocacy organization committed to ensuring that critically ill 
and injured patients have access to the safest and highest quality air transport system possible. 
Comprised of air and ground critical care transport providers, patients, air operators,  business 
organizations, associations, physicians, and individuals, ACCT’s members have a shared commitment to 
re-making the critical care transport system into one that is accountable, patient-centered and 
characterized by quality, safety, and value.  Our mission is patients, not profits.   

It is our intent in this letter to share our perspective and recommendations on: (1) establishment of the 
Advisory Committee on Air Ambulance Quality and Patient Safety; (2) required reporting of detailed cost 
data; and (3) the "additional considerations" that should to taken into account by the Independent 
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Dispute Resolution (IDR) entity, including (i) quality and outcomes, (ii) patient acuity and service 
complexity, (iii) medical service personnel qualifications, (iv) ambulance type and clinical capability, (v) 
population density, and (vi) good faith efforts to be in network. 

We provided extensive background information on the air medical industry in our comment letter, which 
we provide as an attachment for your convenience.   

Accordantly, our paper is divided into the following sections: 

I. INTRODUCTION 
II. ADVISORY COMMITTEE ON AIR AMBULANCE QUALITY AND PATIENT SAFETY 

III. COST & OTHER REPORTING DATA 
IV. IDR CONSIDERATIONS IN NO SURPRISES ACT 
V. APPENDICES: 

A. Summary of IDR Consideration Measures  
B. Examples of Patient Acuity & Complexity of Services at Each Clinical Capability Level  
C. Detailed explanation of IDR Considerations  
D. Highest Levels of Ambulance Vehicle Type and Clinical Capability by Aircraft Model  
E. Summary of Cost Reporting Considerations 

VI. ATTACHMENTS: 
A. ACCT's Payment Evaluation Tool for IDR Entity Consideration of Offers 
B. ACCT Critical Care Transport Standards 
C. Massachusetts cost report  
D. 2009 NTSB Letter to Secretary Sebelius  
E. An Arm and a Leg: Paying for Helicopter Air Ambulances 
F. ACCT Comment Letter to the Secretaries of HHS, DOT and Treasury on Part I of 

Requirements Related to Surprise Billing, 9/7/21 

We would very much appreciate the opportunity to brief your staff as appropriate on our 
recommendations and to demonstrate the Offer Evaluation Tool we have developed for IDR entities.  
Our counsel, Lisa Hawke with Holland & Knight LLP, will follow up to schedule time with your staff, but 
you may otherwise contact her at Lisa.Hawke@hklaw.com or 703-967-1389.    
 
On behalf of ACCT's members and the patients we collectively represent, we thank you in advance for 
your consideration of our recommendations.    
 
Best regards, 

      
Dennis Mack, Board Chair    Roxanne Peek, Executive Director  
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Glossary 
ACCT Association of Critical Care Transport 
ACLS advanced cardiovascular life support 
ALS advanced life support  
AMS altered mental status 
APRN advanced practice registered nurse 
ARDS Acute respiratory distress syndrome 
ATLS advanced trauma life support 
Bi-pap bilevel positive airway pressure 
BLS basic life support 
CAMTS Commission on Accreditation of Medical Transport Systems 
CCT critical care transport  
CCU critical care unit  
CFRN certified flight registered nurse 
CLIA clinical laboratory improvement amendments 
CTRN certified transport registered nurse 
DASH 1A definitive airway sans hypoxia/hypotension on first attempt 
EMS Emergency Medical Services 
ECMO extracorporeal membrane oxygenation 
EtCO2 end-tidal CO2  
ETI endotracheal intubation 
ETT endotracheal tube 
FAA Federal Aviation Administration  
FOQA flight operations quality assurance  
FPC certified flight paramedic  
FW fixed wing 
GAMUT Ground Air Medical Quality Transport 
GAO Government Accountability Office 
GPS Global Positioning System 
HCCI Healthcare Cost Institute 
HEMS Helicopter Emergency Medical Services 
HHS U.S. Department of Health and Human Services 
HIE hypoxic-ischemic encephalopathy 
HROB high risk obstetrical 
ICU Intensive Care Unit 
IDR independent dispute resolution  
IFR instrument flight rules  
IIMC instrument meteorological conditions 
IOM Institute of Medicine  
LVAD/RVAD left ventricular assist device/right ventricular assist device 
MCS mechanical circulatory support 
NAEMSP National Association of EMS Physicians 
NPPV noninvasive positive-pressure ventilation  
NRP national registered paramedic 
NTSB National Transportation Safety Board  
NVGs night vision goggles 
Pressor producing an increase in blood pressure by stimulating constriction of the blood vessels 
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OAF offer assessment framework 
OET offer evaluation tool 
Ops Specs operations specifications  
PA Physician’s Assistant 
PinS Point in Space 
QO quality and outcomes 
QPA qualifying payment amount  
RN Registered Nurse 
RRT registered respiratory therapist 
RW rotary wing 
SaO2 oxygen saturation 
SMS safety management system  
SpO2 pulse oximetry 
STEMI ST-segment elevation myocardial infarction 
TTM targeted temperature management 
UVA umbilical artery catheter 
UVC venous umbilical catheter 
VFR visual flight rules  
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I.  INTRODUCTION 

ACCT strongly believes that the No Surprises Act established the essential platform for a system that 
provides reasonable reimbursement for the clinical and aviation services actually provided, promotes 
high quality air transport services, and appropriately differentiates among the varying levels of clinical 
and aviation capability.   
 
ACCT provided extensive background information in our formal comment letter to the Air Ambulance 
Requirements Related to Surprise Billing Part 1.  We have attached that letter for your convenience, and 
are summarizing key parts that are relevant to the recommendations we are providing in this letter 
rather than repeating the detail provided in the Background section of our previous letter.   

All of our recommendations, in this letter and in our previous formal comment letter on Part I, derive 
from need to address the many challenges and issues in air medicine that we outlined in our comment 
letter, including oversaturation of helicopters which drives up cost per transport and prices, uncertain 
quality of care, lack of payment differentiation based on clinical capabilities including the ambulance 
vehicle type needed to support those varying levels of care, and the ongoing need to improve aviation 
safety given the continuing accidents costing the lives of patients and crew.  

Overview of Level I, II and III Air Ambulance Transport Services (AATS)  

As noted in our prior letter, it is important to distinguish between Level I, II and III Air Ambulance 
Transport Services, which are largely, but not exclusively driven by ambulance vehicle types and their 
clinical capabilities.  Air ambulance providers make affirmative choices in selecting which aircraft is 
appropriate based on clinical capabilities relative to their mission profile and the affordability of the 
aircraft and its onboard equipment relative to payment rates.   The aircraft, along with its clinical 
equipment, and medical personnel are by far the most significant fixed costs for any air ambulance 
provider.   

Ambulance vehicle types: Key features among rotor wing (the most predominant) aircraft for air 
medicine include the following relevant considerations for air ambulance mission profiles: 

 Single or twin engines 

 Single or dual pilot  

 Flight Rules -- Visual or Instrument (VFR or IFR) 

 Maximum weight allowances (including with patient and medical equipment) -- determined by 
FAA certification under Part 27 or 29 

 Cubic feet of patient compartment 

 Other aviation investments beyond FAA requirements, such as autopilot and night vision goggles 
that have been recommended by the National Transportation Safety Board.     

Clinical capability of vehicle: Clinical capability is determined by a number of factors, including the ability 
of the airframe and patient compartment to support varying levels of clinical care.  This includes the 
number of medical personnel that can be on board (in addition to the pilot and patient); access to 
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medical equipment, supplies and the patient while secured; cubic capacity of the patient care 
compartment; the types and weight of medical equipment; and the power required to operate such 
equipment, among many other factors.   

There is a need for and a value to recognizing the differences in mission, geography, and patient need 
for air ambulance critical care transport services.  The key is to establish incentives designed to 
optimize patient and aviation safety while scaling sophistication (and expense) of aircraft 
proportionate to the mission at hand and level of clinical need. 

Air ambulance vehicle types and clinical capability levels can generally be sorted according to three 
mission profiles, depending on mission profile, geography, cost and other factors.    

Level I AATS Mission Profile:  Flying Tertiary Intensive Care Unit (ICU)                 *most 
advanced 

 Clinical capability to provide the highest specialized intensive care to patients with high acuity 
life-threatening conditions with high complexity of services to keep them alive.  Clinical capability 
level is equivalent to a flying tertiary ICU.   

 Aircraft must be sufficient to provide that clinical platform during flight, requiring a larger patient 
compartment and sufficient power for medical equipment. 

 Examples:  
o Highly unstable patient on full cardio pulmonary bypass on a $6 million IFR light twin 

engine aircraft  
o Neonatal patient at 24 weeks gestation requiring multiple infusions, airway placement, 

ventilation and pharmacologic intervention on a $10 million IFR twin engine medium 
weight aircraft with sufficient additional capacity for specialty care transports and 
equipment 

Level II AATS Mission Profile: Flying Advanced Emergency Department (ED) or ICU 

 Clinical capability to provide emergency critical care to patients with potentially life-threatening 
conditions with critical or complex services to ensure their survival.  The clinical capability level 
is equivalent to a flying advanced emergency department or ICU. 

 Aircraft type must be sufficient to provide that clinical platform during flight, requiring access to 
key organ systems and body elements of the patient during flight, and sufficient cubic capacity 
to store and access medical equipment and supplies mid-flight.   

 Examples:  
o An unstable patient on a balloon pump in a $4.5 million VFR single engine aircraft 
o A multi-system trauma patient requiring active resuscitation with blood products and 

advanced airway techniques on a $6 million VFR aircraft with autopilot and NVGs 

Level III AATS Mission Profile: Flying Community Hospital ED 

 Clinical capability to provide advanced life support and resuscitation to provide advanced life 
support care, and keep the patient alive while transporting to definitive care.   
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 Aircraft type is sufficient to enable swift and safe transport to definitive care, but does not require 
larger patient compartments for complex in-flight critical care services or advanced specialty 
equipment.   

 Examples:  
o An injured hiker from a fall with multiple extremity fractures 
o A stroke patient with a highly acute condition and limited time to reach definitive care 

The varying levels of clinical capability is consistent with the National Academy of Medicine’s vision for 
a regionalized emergency medical care system.1 In most areas, having a reasonable number of aircraft 
with a sufficient range of clinical capabilities to meet various mission needs makes sense to provide the 
most advanced care for the most critically ill and injured along with more cost effective per-flight options 
for urgent, but less specialized transports. In very rural areas, we need advanced life support that can 
move patients quickly and effectively to definitive care.  

The No Surprises Act recognized that there is a variety of air ambulance vehicle types and clinical 
capability levels corresponding to those aircraft types.  It also required cost reporting data that seeks to 
distinguish between the aviation and medical costs of air ambulance operations.  Further, in establishing 
the duties of the Advisory Committee on Air Ambulance Quality and Patient Safety,2 Congress directed 
the following to be studied and considered for recommendations: 
 

A. Qualifications of different clinical capability levels and tiering of such levels 
B. Patient safety and quality standards 
C. Options for improving service reliability during marginal weather, night conditions or other 

adverse conditions 
D. Differences between air ambulance vehicle types, services, and technologies and other flight 

capability standards, and the impact of such differences on patient safety 
 
ACCT believes that only the FAA on behalf of the Secretary of Transportation can and should govern 
aviation safety. However, the Secretary of HHS can and should utilize all the authority it possesses 
under the No Surprises Act to incentivize patient safety investments beyond the FAA minimums 
through reimbursement mechanisms for air ambulance services to improve service reliability and 
reduce avoidable accidents.  Per our comment letter on the need for improvement in aviation safety, 
the costs of these aviation investments above and beyond the FAA minimums are substantial.  
Recognizing the higher costs associated with patient safety, enhanced service reliability and more 
expensive clinical platforms were envisioned throughout the new payment paradigm established by 
the No Surprises Act, which should be implemented in the regulatory framework consistent with 
Congressional intent by the Departments.   
 

 
 

                                                        
1 Institute of Medicine: EMS At the Crossroads, 2007, www.nap.edu/catalog/11629/emergency-medical-services-at-the-crossroads 
2 Section 106(g) of the No Surprises Act.  
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II.  ADVISORY COMMITTEE ON AIR AMBULANCE QUALITY AND PATIENT SAFETY  
 
To address the number of the unique attributes and challenges in air medicine, ACCT had long advocated 
for the establishment of an Advisory Committee on Air Ambulance Quality and Patient Safety. The 
purpose of the Committee is to advise Congress and the Secretary of HHS on needed improvements to 
critical care transport services, including establishing clinical capability levels, quality and patient safety 
standards, and improved service reliability. Our goal has always been to create a clinically-driven, 
industry-wide committee that would provide essential recommendations for the Secretary and Congress 
to consider that will improve care for the most critically ill and injured patients requiring air medical 
transport.   
 
ACCT strongly urges Secretary Becerra to stand up the Committee as quickly as possible so it can be 
leveraged to help collect valuable information, data, and stakeholder feedback to consider as the 
Secretaries implement the No Surprises Act.  
 
ACCT has reached out to several industry stakeholders to seek consensus on a slate of candidates for the 
Committee for the Secretary's consideration that would provide the necessary breadth and depth of 
industry clinical expertise to develop clinically driven recommendations to improve the quality, patient 
safety and service reliability of air ambulance services. Importantly, we would expect this to include 
establishing separate clinical capability levels, recognizing the wide variation of clinical and aviation 
platforms in the industry today.    
 
Until such time as the Committee is up and running, ACCT is sharing detailed information on the initial 
set of attributes for each of the "additional circumstances" to be considered by the IDR entity and 
additional information that will help the IDR entity choose between the offers.   
 

III. COST AND OTHER REPORTING DATA 
 
ACCT has been advocating for cost reporting for over a decade and were very pleased to see it included 
in the No Surprises Act. In 2013, ACCT provided CMS with a model for implementing cost reporting. We 
have updated that model, based on the Massachusetts cost reporting requirements, with the addition 
of cost data necessary to distinguish between clinical capabilities. Below is a summarized version of our 
recommendations, the full version of which can be found in Attachment C.  
 
As the Secretary of HHS has discretion to include such other information regarding air ambulance 
services as the Secretary may specify,3 we offer the following considerations: 
 

 The level of granularity of cost and quality data (which will allow for distinguishing between 
service levels) 

 The cost of the three different levels of patient acuity and service complexity (as described above) 

                                                        
3 PHSA Section 2799A-7(b)(G) 
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 The cost of meeting 90% efficiency in performance on quality and outcomes measures 

 The cost of the three different levels of medical personnel  

 The cost of the three different levels of ambulance vehicle type  

 The capacity of such aircraft to support that level of clinical care 

 The reason for higher cost transports due to low-volume ( i.e. is it attributable to (i) low 
population density (including seasonality changes in population) or (ii) an oversaturated market?) 

 
In order to be able to distinguish between the provider levels, it is important to require reporting of 
consistent cost and quality metrics, from both air ambulance providers and insurers. Doing so will enable 
the proper matching of payment with cost by provider level.   
 

IV.  IDR CONSIDERATIONS IN THE NO SURPRISES ACT  
 
We would note that pursuant to the Act, the IDR entity may consider information on any of the 
"additional circumstances" in subparagraph (C)(ii) and any additional information provided in 
subparagraph (B)(ii).  Under (B)(ii), both parties may submit to the IDR entity "any information relating 
to such offer submitted by either party, including information relating to any circumstances described in 
subparagraph (C)(ii)."4  Accordingly, we have provided for the Departments consideration specific and 
measurable inputs to provide the IDR with the maximum relevant information.    
 
Consistent with Congressional intent, the regulatory framework the Departments establish must enable 
the IDR entities to have meaningful and relevant information upon which they can decisions within a 
reasonable timeframe, which is what we hope to achieve with our recommendations.  It is also important 
that this framework offers sufficient flexibility to evolve over time as additional cost and claims data 
becomes available, which we have also carefully considered and incorporated into this framework.  
 

IV.A. AIR AMBULANCE QUALIFYING PAYMENT METHODOLOGY TOOL.   
 
First, as described in detail in our formal comment letter on Part I, we have developed an Air Ambulance 
Qualifying Payment Methodology (AAQPM) which we believe the Secretaries can use in the following 
ways: (1) for plan sponsors and issuers to distinguish between Air Ambulance Transport Service (AATS) 
Levels I, II and III for the purpose of establishing median contracted rates within each Service Level; (2) 
to utilize as a methodology for new plans and coverage, and where information is insufficient to establish 
a median in-network rate; and (3) to enable both plan sponsors and issuers as well as air ambulance 
providers to use the AAQPM tool to provide "any information relating to such offer submitted by either 
party" under subparagraph (B)(ii).     
 
The AAQPM Tool is intended to be a “blue book” for air medical transport.  In much the same way that 
the seller and buyer of a car would reference the “blue book” value of the car being negotiated, we 
foresee the provider, payer, and the IDR referencing the AAQPM Tool in the same way. 
 

                                                        
4 No Surprises Act PHSA Sec. 2799A-2(b)(5)(B)(ii).   
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More specifically, we believe that the reasonable costs of a particular flight determined under the 
AAQPM should be an allowable piece of "additional information" provided in subparagraph (B)(ii).  We 
encourage the Departments to make that clear in the final rule to encourage its use in helping the IDR 
entity to have all relevant facts, circumstances, and information relevant to selecting one of the offers.    
 

IV.B.  OFFER ASSESSMENT FRAMEWORK (OAF)   
 
By way of background, the Congress drew heavily on the recommendations provided by ACCT for what 
should and should be included as "additional circumstances" or "IDR considerations" for IDR entity 
consideration.  Congress was very deliberate in including some circumstances to be considered and not 
others.  We strongly urge the Secretaries to implement the IDR "additional circumstances" as directed 
by Congress, with sufficient specificity to reasonably inform IDR entities and properly recognize variation 
among air ambulances in quality, clinical capability, medical personnel, geographic location, aircraft 
type, and clinical capability.   
 
Over the past several months, ACCT assembled a team of clinical, aviation, financial, and operational 
experts to develop IDR considerations that are both sufficiently specific to effectively draw distinctions 
between air ambulance providers, as well as sufficiently simple to be reasonably applied by IDR entities. 
We strongly support the Commission on Accreditation of Medical Transport Systems (CAMTS), while also 
recognizing that it is a voluntary accreditation within the industry. Our specific recommendations were 
informed by our own ten-year initiative to develop the ACCT Critical Care Transport Standards (see 
Attachment B) and the 12.0 CAMTS standards, which are currently under development but near 
finalization. We have not cited either on a specific basis as our recommendations are a blend of the two, 
but we want to be clear that we appreciate the incredible amount of work CAMTS has put into 
establishing and ultimately accrediting all clinical capability levels and that we have heavily relied upon 
their accreditation standards in providing these specific recommendations.  Where possible, we have 
also tried to build off of existing industry metrics, including Ground Air Medical Quality Transport 
(GAMUT) measures. 
 
To fill the immediate void of historical cost and payment data, we have developed the following IDR 
Offer Assessment Framework which we hope provides a simple, objective framework for IDR entities to 
utilize when evaluating offers.  A summary of the OAF is found in Appendix A, examples are provided in 
Appendix B, and detail is provided in Appendix C.    
 
We strongly urge the Secretaries not to delay implementation of any IDR consideration, but rather to 
start with an initial framework, as provided in our recommendations, and to update that framework 
in the future based on recommendations from the Advisory Committee informed by cost and claims 
reporting.   
 

IV.C.  PAYMENT EVALUATION TOOL (PET)   
 
To facilitate seamless adoption of our Offer Assessment Framework, we have developed an interactive 
excel Payment Evaluation Tool (PET) with fields and weights that may be populated to generate a final 

Case 1:21-cv-03031-RJL   Document 27-6   Filed 01/26/22   Page 11 of 34



7 September 2021  Page 11 

 

 

adjusted amount to help evaluate the reasonableness of each offer. The PET is not intended to bind IDR 
entities in choosing between the offers, and their discretion is part of the intended process envisioned 
by the Congress.  We view this as a helpful, interactive tool to help guide the IDR entity in objectively 
evaluating the offers that can be adjusted based on certain unique attributes of each air ambulance 
transport claim.   
 
One critical factor is evaluating both the actual and reasonableness of the cost to the air ambulance 
provider, which as we have demonstrated, is based on a variety of factors including AATS Level and 
Mission profile, aviation and clinical capability, and geographic location.  Accordingly, our PET enables 
the IDR entity to consider actual and reasonable costs relative to mission profile and other IDR 
considerations. 
 
As noted in our comment letter for Part I of the Requirements Related to Surprise Billing, there are no 
agreed upon benchmarks in the industry or commercial marketplace to distinguish between higher 
clinical and aviation capabilities. The IDR considerations in the No Surprises Act were intentionally 
included by the Congress to enable distinguishing between the variation in air ambulance capability and 
the corresponding level of care provided. As Congress deliberated the No Surprises Act, it was clear that 
there is limited data for the cost of rendering and payment for air ambulance services, particularly 
relative to different mission profiles. In part, this is due to the lack of “in network” providers. However, 
there have been some studies on the costs and payments for air ambulance services that are instructive.   

Health Care Cost Institute (HCCI) Data: 2010 HCCI data indicated that the median payment per 
rotor transport was $15,600, with the fifth percentile at $5,533 and the 95th percentile at 
$29,359.5  If you take the  average 2010 payment and adjust for yearly inflation, the average 
payment would be $19,674 per transport, inflated forward in today’s dollars to be $22,119.    

GAO Data:  According to GAO’s 2017 Report,6 representatives from five major hospital-affiliated 
air ambulance providers in 2016 charged between $13,000 to $31,000 per transport, while the 
three largest independent providers reported an average price of over $40,000 per transport. 
The average commercial payments capped at twice the highest reported cost ($26,000) 
translates into a $14,400 base rate plus a $5,600 mileage rate (at $100 per mile times an average 
of 56 miles), a roughly $20,000 average payment, inflated forward to be $22,200. 

In our prior comment letter, we proposed to utilize this $20,000 average historical payment amount  
inflated forward to $22,200 as the "nationally recognized payment amount" for a Level II AATS 
(adjusted upward for Level I AATS and downward for Level III AATS) would be a useful point of 
reference for at least the first three years of implementation of the regulatory framework to help 
ensure reasonable payments for air ambulance services in the IDR process until cost, claims and other 
data required under Section 106 of the No Surprises Act can be sufficiently collected and analyzed.   

                                                        
5 GAO-17-637 pages 14-15 and footnote 33.   
6 GAO-17-637 p. 18.   
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Congress deliberately included the qualifying payment amount (QPA)7 as a consideration for IDR of air 
ambulance payments.  We also believe that relevant considerations for the IDR entity include 
examination of the middle mark between the offers, and the "nationally recognized payment amount" 
as described above.  Thus, we used these three metrics as the platform upon which to score up or down 
on each of the IDR considerations.  This allows   the IDR to make adjustments to the QPA, the "middle-
mark" and the Level adjusted nationally recognized payment amount to  "take into account quality or 
facility type, including higher acuity settings and the case-mix of various facility types" as defined in the 
Act. In defining the QPA, the statute8 directs a health plan sponsor or issuer to utilize the median of 
contracted rates recognized by the plan or issuer for the same or a similar item or service that is provided 
by a provider in the same or a similar specialty provided in the same geographic region. By customizing 
IDR considerations for air ambulances and recognizing differences in quality, outcomes, acuity, service 
complexity, training and experience of medical personnel, air ambulance type, clinical capability of the 
aircraft, population density, and good faith efforts to enter into in-network contracts, we believe that all 
of these IDR considerations are relevant adjustments to the QPA and weighting factors in terms of a final 
choice between the two offers.   
 
Given the limited historical cost data and present lack of in-network air ambulance providers, we have 
provided in our tool the ability to compare calculations relative to (i) the adjusted QPA when available 
and sufficient; (ii) the "middle-mark" average of both offers; and (iii) the AATS Level adjusted 
nationally recognized payment amount based on the historical data cited above by GAO and HCCI 
data.  We think it is imperative that the IDR entity make use of all currently available data to consider 
the provider’s estimated costs relative to their requested rate.    
 
Scoring would occur in two phases. First, for each primary IDR consideration criteria, the service is 
separated into Level 1, 2, or 3 based on detailed criteria (summarized below and Appendices A and C). 
For each criteria, a corresponding weight is assigned for each level (see below table). The Level II AATS 
is weighted overall at 100%, since the vast majority of air ambulance provider offer services at AATS 
Level II.  A single transport can score different levels for each criterion. The transport services does not 
have to achieve level I, II or III on any or all criteria. However, since Level I is weighted highest, and Level 
II is weighted higher than Level III, the more criterion a service meets, the more likely it is to score over 
100%, which equates to a positive adjustment. The total possible adjustments are provided in the table 
below, however, claims can score between these numbers depending on which level they are rated for 
each individual criterion. If you do not meet Level 3 requirements you would earn a zero for that single 
criterion but could still score on other criterion.  
 
Step 1: Primary IDR Considerations 

 Level 1 Level 2 Level 3 

I. Quality & Outcomes 20% 10% 10% 

II. Patient Acuity & Complexity of Service 20% 10% 10% 

III. Medical Personnel Qualifications 35% 30% 25% 

                                                        
7 PHSA 2799A-1(a)(2)(B) 
8 PHSA 2799A-1(a)(3)(E)(i)(I) 
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IV. Ambulance Vehicle Type & Clinical Capability of Aircraft 60% 50% 30% 

Total Possible: 135% 100% 75% 

 
Once a total percentage is calculated for step 1, the IDR entity would evaluate whether it would be 
subject to any additional adjustments based on the secondary considerations, including whether the 
aircraft has Part 29/IFR/VFR capabilities, whether the site of pickup was in an urban, rural or super rural 
service area according to CMS’ definition, and whether the provider or payer made a good faith effort 
to reach an in network agreement. Adjustments would be made according to the amounts reflected in 
the table below and could be updated in the future as additional data becomes available.    
 
Step 2: Secondary IDR Considerations 

V. Part 29 or VFR Active IFR Program9 Yes: +5% No: 0% 

VI. Population Density   Urban: 0% Rural: +50% Super Rural: 
+75% 

VII. Good Faith Effort to be In Network Bad Faith  
Effort = -10% 

Insufficient 
information = 

0% 

Good Faith  
Effort = +10% 

 
PRIMARY IDR CONSIDERATIONS FOR A PARTICULAR CLAIM: 
 

1. Quality & Outcomes Measures  The air ambulance industry has begun to develop a robust set of 
quality and outcomes measures, commonly referred to as GAMUT measures.  There is no federal 
requirement for tracking performance relative to these measures. But their inclusion in the No 
Surprises Act is very helpful in encouraging measurement of quality and outcomes in air medicine. 
We have provided a specific set of quality and outcome (QO) measures relevant to each clinical 
capability level that we recommend for inclusion in IDR considerations in Appendices A and B, 
and have attempted to use GAMUT measures where possible. In addition to Level 1 
requirements, Level 1 providers must meet all Level 2 and 3 measures (and Level 2 must meet all 
Level 3). To receive credit for a measure, the provider must eventually have at least a 90% success 
rate, although the Secretary or IDR entity may want to exercise discretion, particularly early on. 
We recommend a middle or Level 2 weight of 10% for this category.  

 
2. Patient Acuity & Complexity of Service There is a wide variety of patient acuity and complexity 

of services provided by air ambulance providers.  Patients range from “scoop and runs” to multi-
system trauma patients requiring blood products and multimodal ventilation. We have defined 
three patient acuity and service complexity levels consistent with medical personnel training 
level, aircraft type, and clinical capability level.  See Appendices A, B C for more information. We 
recommend a level 2 weight of 10%.  

 
3. Medical Personnel The cost of medical personnel is a major fixed cost for air ambulance 

providers. The higher the level of training, experience and quality of the medical personnel, the 

                                                        
9 Part 27 VFR would receive no additional adjustment if it is not actively using IFR.   
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higher the costs. Accordingly, we have delineated between Level I, II and III medical personnel 
(MP), aligned with clinical capability levels.  We recommend a middle (Level 2) weight of 30%, 
recognizing that the essential investment in medical personnel is inextricably linked with the level 
of clinical capability and care.   
 

4. Ambulance Vehicle Type, and Clinical Capability of Aircraft The ambulance vehicle type is 
determined primarily by clinical capability relative to mission profile.  Level 1 demands advanced 
clinical capabilities only available in more costly aviation platforms. A number of air ambulance 
providers elect to make significant investments in their aviation platform, such as IFR, to improve 
patient safety and service reliability, and larger cubic patient care compartments with more 
power for oxygen, ventilators, and other heavy medical equipment to facilitate delivery of highly 
specialized intensive care services mid-flight.  In appendix D, we have provided the specific means 
by which IDR entities can identify the highest level that each aircraft type (by tail and serial 
number) can perform within the three clinical capability levels.  The ambulance vehicle type and 
clinical capability is the single most significant fixed cost for air ambulance providers. Accordingly, 
we recommend a Level 2 weight of 50%.   

 
SECONDARY IDR CONSIDERATIONS: 

 
5. Part 29 or Part 27 Active IFR Program.  The costs for air ambulance programs to actively operate 

IFR or operate an aircraft certified under part 29 are substantial for the purposes of improving 
patient safety, service reliability, aviation safety, and an appropriate aircraft platform for the 
highest levels of clinical capability, including most particularly specialty services.   

 
6. Population Density The population density of the pick-up location is an important factor in the 

ultimate payment, relative to transport volume and flight distance.  We suggest an additional 
weighting of 0% for urban; 50% for “rural” and 75% for “super-rural” based on existing CMS 
definitions.  On a longer term basis, once the cost data begin to emerge, these weighting factors 
should be subject to review.   

 
7. Good Faith Efforts to Be In Network  Congress clearly intended for the IDR entity to consider 

whether the provider and/or issuer entered into good faith negotiations to establish in-network 
agreements.  We have provided the Secretaries with our perspectives on what constitutes both 
good faith and bad faith efforts for both providers and issuers.  Please see Appendices A and B 
for more detailed explanations.   

 
IV.D.  IDR ENTITY SHOULD NOT CONSIDER BUSINESS MODEL OF AIR AMBULANCE PROVIDER 

 
While we strongly support the differentiation of AATS by Levels, due to the varying costs of each, we 
urge the Secretaries to reject any IDR consideration of "business model" which would favor some models 
over others.  Business model is entirely a matter of choice -- whether hospital-based, hybrid, or 
community-based, and whether for-profit or not-for-profit.  To introduce this complication would 
necessitate consideration by the IDR entities of a myriad of highly complex factors that are impossible 
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to ascertain and weigh, such as revenue from membership programs, hospital subsidization, 
philanthropy, cross-subsidization from the provision of ground ambulance services, etc.  We are hopeful 
that cost reporting will illuminate that business model is irrelevant to reasonable payment for services 
rendered.  Simply put, the Congress did not include a consideration for business model unless it has the 
data to suggest it is necessary. Additionally, it is not currently listed amongst the consideration criteria 
set forth by Congress. 
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APPENDIX A:  

Summary of IDR Considerations: OFFER ASSESSMENT FRAMEWORK 
 

* Note: Bold measures indicate GAMUT measures 
 

 Level 1 Level 2 Level 3 

I.  QUALITY & OUTCOMES  

All level 2 measures All level 3 measures 
 

Sentinel Event Rate 

Medical Equipment Failure Rate 

Device Dislodgement 

Unintended Neonatal 
Hypothermia 

Blood transfusion reactions  Transport-Related Patient Injury 
Rate  

Average STEMI Scene Time Average STEMI Scene Time Average STEMI Scene Time 

All level 2 and 3 measures AND 3 
additional measures 

All level 3 measures AND First Attempt ETI Success 

Dash 1A Ventilator Use Rates ETT Verification 

HIE Neonates with TTM NPPV Failure Rates Glucose for AMS 

HROB Seizure EtCO2 Monitoring Hemorrhagic Shock Management 

Hypertension Lung Protective Strategies 

Delivery Rates 

MCS Mortality Rates 

MCS Adverse Event Rates 

 Central line 

 Arterial line 

 UVC 

 UVA 

 Thoracostomy 

II.  PATIENT ACUITY & SERVICE COMPLEXITY 

Patient is critically ill or injured 
with immediate life-threatening 
condition(s) requiring 
sophisticated, specialized critical 
care, including active and 
ongoing resuscitation to 
stabilize before and during 
flight, with expected mortality 
and/or high morbidity but for 
treatment before and during 
transport to highest level of 
care.   

Patient has a potentially  life-
threatening, involved, complex 
and critical medical or traumatic 
condition involving more than 
one vital organ system requiring 
active treatment and 
resuscitation to stabilize for 
flight, with potential mortality 
and high morbidity but for 
treatment before and during 
transport to a higher level of 
care.   

Patient has a serious, emergent life 
and/or limb threatening medical 
condition involving one organ 
system requiring close monitoring 
with ability to reassess and provide 
care above ALS care to include 
cardiac and trauma interventions 
during flight, that requires air 
transport.     
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 Level 1 Level 2 Level 3 

 

 Level 2 Level 2 Level 3 
 

 Level 3 Level 2 
 

III.  MEDICAL SERVICE PERSONNEL 

Highly specialized intensive 
care (comparable to a tertiary 
ICU) requirements above level 
II: (i) primary provider has 3 
years (4000 hours) in a tertiary 
hospital ICU/ED or 5 years in a 
non-tertiary ICU/ED; (ii) clinical 
proficiency demonstrated by 
annual didactic training and 
clinical rotations or  high 
fidelity simulation relative to 
highly specialized intensive care 
scope of care; (iii) medical 
director is board certified in 
EMS, emergency medicine or 
critical care.      

Emergency critical or complex 
care (comparable to advanced 
ED stabilizing care or ICU 
transfer to definitive care) 
requirements above level III: (i) 
primary provider is either RN 
(CFRN or CTRN), APRN, PA, or 
physician with at least 3 years in 
hospital ICU or ED; (ii) if 
secondary medical crewmember 
is a FPC paramedic, has 3 years of 
ALS experience; or if a respiratory 
therapist, RRT with 3 years’ 
experience;  (iii) clinical 
proficiency demonstrated 
through didactic training or 
clinical rotations or high fidelity 
simulation consistent with 
emergency critical care scope of 
care; (iv) medical director is 
board certified based on program 
scope of care.    

Advanced emergency care 
requirements (comparable to 
a community hospital ED): (i) 
2 member crew includes at 
least an RN and paramedic. 
The lead clinician must have at 
least 3 years of clinical 
experience in conjunction with 
state licensing requirements; 
(ii)  clinical proficiency 
demonstrated through annual 
didactic training, clinical 
rotations or high fidelity 
simulation above the ALS 
scope of care; (ii) oversight by 
a medical director who is 
board certified in EMS, 
emergency medicine or critical 
care or has completed an EMS 
training (e.g. NAEMSP’s 
medical director course).   

IV. AMBULANCE TYPE AND CLINICAL CAPABILITY  

Operations Limitations 
Determined by OPS SPECS (tail 
and serial number)  Active 
IFR/VFR, 3 or more axis 
autopilot, NVG 

Operations Limitations 
Determined by OPS SPECS (tail 
and serial number), Active IFR or 
VFR with autopilot, NVG 

Operations Limitations 
Determined by OPS SPECS (tail 
and serial number) VFR 
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Highly Specialized Intensive 
Care: (i) Aircraft flight 
environment and equipment 
are conducive to treat patients 
using the most recent 
evidenced-based treatment 
modalities in flight without 
limitations in structural or 
electrical configurations to 
respond appropriately during 
flight to any patient status 
changes comparable to an 
ICU/CCU/ED; (ii) medical 
personnel have access to the  

Emergency Critical Care:  (i) 
Aircraft handles all age patients 
and needed critical care 
equipment; (ii) medical personnel 
has free access to patient’s head, 
chest, abdomen, and pelvis while 
wearing installed seatbelts; (iii) 
equipment includes  invasive- 
monitoring (including 
hemodynamic, cardiac and 
neurological); (iv) critical care 
formulary and medication 
infusion with multiple IV pumps; 
(v) interventions include rapid  

Advanced Emergency Care: (i) 
Aircraft flight environment 
must maintain and have 
immediately available basic,  
advanced life-support and 
other supplies and equipment 
necessary to provide advanced 
emergency care; (ii) Patient 
care compartment is of 
sufficient size to carry and 
secure all necessary 
equipment and supplies, and 
accommodate 2 personnel 
needed to support the patient 
care requirements; 

patient to deliver care and 
treatment relative to patient 
condition; (iii) equipment 
includes multimodality 
ventilators appropriate for all 
ages and invasive monitoring 
equipment including 
hemodynamic, cardiac and 
neurological; (iv) can support 4 
continuous infusions; (v) can 
place an endotracheal tube and 
central line, manage a cardiac 
assist and extracorporeal 
oxygenation device, perform 
tube thoracotomy, maintain 
oxygenation and ventilation for 
all relevant ages, and perform 
point of care testing; (vi) 
aircraft is able to secure highly 
specialized intensive care 
equipment and has gross 
operating weight and electrical 
capacity to support at least 3 
medical personnel plus pilot.  

sequence induction, surgical 
airway, management of tube 
thoracotomy and central line, 
blood product infusion; (vi) 
aircraft has ability to blend 
medical air for ventilatory 
support, environmental control 
capable of heating and cooling to 
address patient clinical needs and 
onboard oxygen system with 
reserve capacity based on the 
longest transport and highest 
flowrate for scope of care, 
service area. 

(iii) equipment includes 
ventilators and non-invasive 
ventilators, cardiac 
monitoring, non-invasive 
monitoring as required by the 
jurisdictional regulatory or 
licensing authority; (iv) 
includes all BLS and ALS 
interventions including 
advanced airway 
management, needle, 
thoracostomy, intraosseous 
placement, non-invasive CO2 
monitoring; peripheral IV, 
waveform capnography; (v) 
aircraft has sufficient onboard 
electrical power to 
continuously support all 
required medical equipment 
and devices, and sufficient fuel 
capacity to minimize the need 
to refuel with a patient 
onboard. 
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VI.  POPULATION DENSITY: 
Rural = 50% Plus Up (CMS Definition) 

Super-Rural 75% Plus Up (CMS Definition) 

VII.  GOOD FAITH EFFORTS TO BE IN-NETWORK: 
Good Faith Provider Effort: Documented outreach to seek in-network status with issuer; Prior 
settlement of single case negotiated agreement; Percentage of other in-network agreements with 
other issuers. 

Good Faith Issuer Effort: Documented outreach to seek in-network status; Prior settlement of single 
case negotiated agreement; Percentage of other in-network agreements with other air ambulance 
providers. 

Bad Faith Provider Effort: Unwillingness to engage in negotiation; Unwillingness to share costs 
relative to volume and population density; Refusal to agree to in-network status due to low-volume. 

Bad Faith Insurer Effort: Unwillingness to engage in negotiation; Holding claims for leverage to force 
lower settlement; Refusal to agree to in-network status due to low-volume; Issue payments directly 
to patients. 
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APPENDIX B: 
EXAMPLES OF PATIENT ACUITY & SERVICE COMPLEXITY AT EACH CLINICAL CAPABILITY LEVEL 

Patient Acuity & 
Service Complexity 

Scene Examples Inter-facility 
Examples 

Peds/Neo Examples 

Level I 

 Invasive cardiac, 

pressure, and 

neuro monitoring 

 Multi-mode 

ventilators capable 

of all ventilation 

modes 

 Point of care 

testing  

 Ultrasound 

 Ability to deliver > 6 

infusion 

medications 

simultaneously incl. 

syringe pump 

infusions  

 Full pharmacology 

and blood product 

availability  

 Capability to 

manage LVAD and 

ECMO  

 Neonatal transport 

systems and 

capability to place 

airways, infusions, 

manage ventilation 

including with 

pharmacologic 

intervention in 

premature 

newborns 

 High risk obstetrical 

patient 

1) Critically ill multi 
systems trauma 
patient with 
extended extrication 
and/or complex 
medical history and 
neurologic injury 

2) Critically injured 
patient on anti-
coagulates with 
massive 
hemorrhage. 

3) Scene call for 
entrapment 
requiring on-scene 
treatment of crush 
injury spectrum and 
preparing for 
manual 
disentanglement.  

4) Muti-system trauma 
patients requiring 
full ATLS care 
including initiation 
of blood products in 
the field.  

1) Complex multi-
organ system 
failure patient 
requiring invasive 
monitoring, 
ventilator 
management and 
extensive 
pharmacology 

2) Cardiogenic shock 
ICU transfer going 
for acute 
transplant 
services 

3) Ability to manage 
patients on full 
cardio pulmonary 
bypass (ECMO) 

4) Trauma patient 
with ARDS 
requiring advance 
ventilator, 
monitoring and 
careful 
resuscitation 

1) 24 week delivery 
with shortness of 
breath 

2) 2 week old septic 
vs. congenital 
heart disease 
patient. 

3) 13yo asthma 
patient on 
maximum 
medical therapy 
and remains in 
extremis 
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 All Level II 

intervention 

capabilities 

Level II 

 Invasive or non-

invasive cardiac and 

blood pressure 

monitoring 

 Elective airway 

management 

 Invasive or non-

invasive continuous 

ventilation with bi-

pap, pressure, 

assist, and volume 

modes 

 Ability to deliver 4  

infusion 

medications 

 ACLS and pressor 

management 

pharmacology  

 Ability to initiate 

blood product 

administration 

 Ability to maintain 

oxygenation and 

temperature 

stability in newborn 

 All Level III 

intervention 

capabilities  

1) Mult-system trauma 
patient requiring 
active resuscitation 
with blood products 
and advanced 
airway techniques.  

2) Stroke patient 
needed to transport 
to distant 
interventional site 
with blood pressure 
requiring careful 
management 

1) Patient with 
congestive heart 
failure and sepsis 
requiring careful 
resuscitation and 
management 

2) Unstable heart 
attack (STEMI) 
requiring 
pharmacological 
and invasive 
blood pressure 
management 

1) Term infant with 
sepsis and low 
blood counts 

2) 32 week 
premature 
neonate 
evaluation for 
sepsis vs. 
intestine 
blockage 

3) 12 yo with 
diabetic 
emergency 
requiring 
adjustment and 
continued 
treatment 

Level III 

 Cardiac monitoring, 

defibrillation, and 

external pacing  

 Non-invasive blood 

pressure 

monitoring 

1) Injured hiker from 
fall with multiple 
extremity fractures  

2) Unconscious patient 
with high potential 
for neuro 
compromise and 
abnormal vital signs  

1) Transport of time 
sensitive trauma, 
cardiac, and 
stroke patients 
not needing 
complex care. 

2) Transport of 
patients with 

1) Documentation 
that no other 
pediatric or 
specialized 
transport teams 
are available for 
transport.  
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 Advanced airway 

management 

placement  

 SaO2 and CO2 

continuous 

monitoring  

 Ventilation by bag 

valve mask or 

volume / pressure 

mechanical 

ventilator 

 Ability to deliver 2 

infusion 

medications 

simultaneously 

with pressure 

volume delivery 

 ACLS medications  

 Ability to continue 

blood product 

administration 

 Continuous 

temperature 

measurement and 

stability  

3) Scene STEMI or 
stroke patient  

4) Transport with care 
provided patient 
that could have 
been performed in a 
ground ALS unit but 
time and distance 
require air 
ambulance transport 
per published 
state/regional 
medical protocols.  

respiratory failure 
and/or sepsis not 
requiring complex 
ventilation or 
pressure support  

3) Transport injuries 
not time sensitive 
and stable but 
time and distance 
require air 
ambulance 
transport per 
published state/ 
regional medical 
protocols 

2) Transport 
request solely 
due to no 
ambulances 
available but 
time and 
distance require 
air ambulance 
transport per 
published state/ 
regional medical 
protocols 

3) Pediatric patient 
request based on 
patient 
weight/age 
alone and not 
requiring 
pediatric ICU 
services  

 

  

Case 1:21-cv-03031-RJL   Document 27-6   Filed 01/26/22   Page 23 of 34



7 September 2021  Page 23 

 

 

APPENDIX C:  
DETAILED EXPLANATION OF IDR CONSIDERATIONS: OFFER ASSESSMENT FRAMEWORK 

 
For the IDR entity to be able to best consider each of the "additional circumstances" provided in the No 
Surprises Act, we have provided a clear and simple path to aid the IDR entity for each criterion.  On a 
long-term basis, this could be done through a formal accreditation process.   
 
I.  QUALITY AND OUTCOMES MEASURES 
 
Air ambulance providers would have to meet the following requirements to qualify for Level 3, Level 2, 
and Level 1 status. All Level 3 requirements would apply to 2, and all Level 2 requirements would apply 
to Level 1, which is the most intensive.  Every air ambulance provider would be required to report 
specified safety, operations, and clinical metrics and demonstrate 90% proficiency to guarantee a high 
standard level of care. The number and types of measures would depend on the level of service. Where 
possible, the measures are derived from the Ground and Air Medical Quality Transport (GAMUT) 
measures, which are well established in the industry. These measures are indicated in bold.  
 
ACCT recommends that the Secretary implement these measures as an initial set of measures for patient 
safety, operational, and clinical care based on the clinical capability level of the air ambulance provider. 
Measures for the most complex patients (e.g. unintended neonatal hypothermia) are only applicable to 
providers serving neonates.  On a longer term basis, these measures should be appropriately updated 
by the Secretary each year to remain current.   
 

LEVEL1   LEVEL 2 LEVEL 3 

SAFETY 

Sentinel Event Rate Sentinel Event Rate Sentinel Event Rate 

Medical Equipment Failure 
Rate 

Medical Equipment Failure 
Rate 

Medical Equipment Failure Rate 

Device Dislodgement Device Dislodgement Device Dislodgement 

Transport-Related Patient 
Injury Rate 

Transport-Related Patient 
Injury Rate 

Transport-Related Patient Injury 
Rate 

Blood Transfusion 
Reactions 

Blood transfusion reactions  

Unintended Neonatal 
Hypothermia 

  

OPERATIONAL 

Average STEMI Scene Time Average STEMI Scene Time Average STEMI Scene Time 

CLINICAL 

First Attempt ETI Success First Attempt ETI Success First Attempt ETI Success 

ETT Verification ETT Verification ETT Verification 
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*Note: Bold measures indicate GAMUT measures 
 
II.  PATIENT ACUITY AND COMPLEXITY OF SERVICE 
 

The patient acuity and complexity of service required are inextricably linked.  Consistent with our 
recommendation on clinical capability levels, these are designed to enable the IDR entity to easily 
ascertain the patient condition and complexity of the service actually provided.  Air ambulance agencies 
would need to provide this information as part of the claim and IDR process.   
It is important to note that an air ambulance that has an aviation and clinical capability level of I, might 
sometimes treat and transport a patient with lower acuity and lower complexity of service (accordingly, 
these are distinguished in the No Surprises Act).  Conversely, lower clinical capability levels should not 
treat and transport above their capability levels, except in the most unique and dire circumstances, such 
as a local or national emergency.   Below are the three levels of patient acuity and service complexity.   
Level 3: Advanced Emergency Care.  Patient has a serious, emergent life and/or limb threatening 
medical condition involving one organ system requiring close monitoring with ability to reassess and 
provide care above ALS care to include cardiac and trauma interventions during flight, that requires air 
transport.     
 

Examples: Initial cardiac and/or trauma resuscitation; initiation of definitive airways; breathing 
support; and administration of advanced IV medications beyond the scope of paramedics. 

Hemorrhagic Shock 
Management 

Hemorrhagic Shock 
Management 

Hemorrhagic Shock Management 

Glucose for AMS 
Ventilator Use Rates 
NPPV Failure Rates 
EtCO2 Monitoring 
Lung Protective Strategies 
MCS Mortality Rates 
MCS Adverse Event Rates 
Dash 1A 
HIE Neonates with TTM 
HROB Seizure 
Hypertension 
Delivery Rates 
MCS Mortality Rates 
MCS Adverse Event Rates 
Central line 
Arterial line 
UVC  
UVA 
Thoracostomy 

Glucose for AMS 
Ventilator Use Rates 
NPPV Failure Rates 
EtCO2 Monitoring 
Lung Protective Strategies 

Glucose for AMS 
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Level 2: Emergency Critical Care.  Patient has a potentially life-threatening, involved, complex and critical 
medical or traumatic condition involving more than one vital organ system requiring active treatment 
and resuscitation to stabilize for flight. Patient has a high risk of morbidity without rapid treatment 
during transport to definitive care.  

Examples: Initial resuscitation and stabilization, airway and ventilator management; intubation 
and airway management; initiation and management of  blood products; chest tube 
thoracostomy to drain fluid from in/around the lungs; continuous contraction and fetal heart rate 
monitoring; stroke/cardiac invasive monitoring; cardiac assist devices; and transvenous cardiac 
pacing. 

Level I: Highly Specialized Intensive Care. The patient is critically ill or injured with immediate life-
threatening condition(s) necessitating the need for active and ongoing resuscitation, external or 
invasive monitoring, and administration of sophisticated specialized and/or critical care services. 
Mortality and/or high morbidity would be considered imminent if not for the specialized 
interventions of the highly trained flight crew before and during transport. The flight is fully equipped 
with the most up-to-date in-flight technologies, resources, and environment to provide highly 
intensive and specialized care necessary to stabilize the patient and respond to any status changes 
in flight and is comparable to an ICU, CCU, or ED setting. 

Examples: Multiple system major trauma; ST-elevated myocardial infarction (most deadly form 
of heart attack); neurologically compromised requiring invasive neurologic monitoring; patients 
requiring specialized equipment such as a ventricular assist device; prolonged cardiac and 
respiratory support to those unable to breathe on their own; and high-risk obstetrics where the 
mother’s or baby’s life is in imminent danger. 

III. MEDICAL SERVICE PERSONNEL  

As with the quality and outcomes measures and patient acuity & service complexity, the quality, 
experience and training of the medical personnel must be commensurate with the mission profile and 
types of patients treated and transported. Higher levels of clinical capability require more extensive 
training, qualifications and proficiency.   

We suggest the following education and certification requirements to ensure that the patient acuity and 
complexity of service can be appropriately addressed by the appropriate medical team in combination.   

Level 3: Ability to provide advanced emergency are comparable to a community hospital emergency 
department. Two-member crew includes at least one RN and a paramedic. The lead clinician must have 
at least three years of clinical experience in conjunction with state licensing requirements. Clinical 
proficiency is demonstrated through annual didactic training, clinical rotations, or high fidelity simulation 
above the ALS scope of care, and oversight by a medical director who is board certified in EMS, 
emergency medicine or critical care or has completed nationally recognized EMS training, such as 
NAEMSP’s medical director course.   
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 Training: Advanced life support care is provided by a registered nurse (RN), mid-level 

provider, or physician.  Additional clinical staffing is provided by an emergency or critical care 

trained nurse, paramedic, or respiratory therapist.  A documented orientation program 

provides didactic and skills competencies. The program must provide appropriate crew 

orientation, quality management, and research.  A medical director, program director or 

program educator must sign off on all skills competencies. Continuing education includes 

annual training for skills to include procedure and or cadaver lab with documentation and 

medical director oversight and sign off.  

 Experience: The RN or, mid-level provider or physician must have at least three years of 

emergency or critical care training and experience in addition to state licensing requirements.  

 Quality: The medical director must be board certified in emergency medicine, EMS or critical 

care or have formal EMS training such as an NAEMSP medical director course.  Clinical 

proficiency and competency must be demonstrated through annual training and education 

commensurate to maintain necessary proficiency of emergency skills within the ALS scope of 

care including annual didactic training, clinical rotations or high-fidelity simulation consistent.  

Level 2:  Ability to provide emergency critical or complex care comparable to an advanced ED 
stabilizing care or ICU transfer to definitive care. Meets the following requirements (in addition to 
Level 3 requirements): Primary care provider is either an RN (CFRN or CTRN), APRN, PA, or physician 
and has at least 3 years’ experience in hospital ICU or ED; (ii) if secondary medical crewmember is an 
FPC paramedic, has 3 years of ALS experience; or if a respiratory therapist, is an RRT with 3 years’ 
experience; (iii) clinical proficiency is demonstrated via didactic training and clinical rotations or high 
fidelity simulation consistent with emergency critical care scope of care; (iv) medical director is board 
certified based on program scope of care.    

 Training: A resident physician (MD or DO) can serve as the second crew member if they have 

completed their intern year, gone through intensive flight orientation to include completion 

of 10 patient transports.  

 Experience: The RN, mid-level provider or physician must have at least three years of 

emergency or critical care training and experience. At least one member of the team must 

have two years of transport experience. A paramedic must have an associate degree in 

paramedic studies or paramedic certificate program and NRP and three years of ALS 

experience.  A respiratory therapist must be an RRT with at least 3 years of experience.   

 Quality: The program must provide clinical rotations, didactic training, continuing education, 

quality management, research, medical direction, and sufficient clinical proficiency and 

competency relevant to the acuity of patients and complexity of services requiring emergency 

critical care. 
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Level 1: Ability to provide highly specialized intensive care comparable to a tertiary ICU. Meets the 
following requirements (in addition to all level II requirements): (i) primary provider has 3 years (4000 
hours) in a tertiary hospital ICU/ED or 5 years in a non-tertiary ICU/ED; (ii) clinical proficiency is 
demonstrated through: a) annual didactic training and clinical rotations; or b) high fidelity simulation 
relative to highly specialized intensive care scope of care; (iii) medical director is board certified in 
EMS, emergency medicine or critical care.  

 Training: Highly specialized intensive care is provided by a two or more clinicians [registered 

nurse, critical care paramedic, mid-level provider, respiratory therapist or physician].  

Documented orientation program that provides didactic, clinical rotations, OR rotation for 

intubation skills, advanced procedure and cadaver lab to maintain ICU level skills with medical 

director participation in competency completion and skills check off. Requirement for annual 

training for skills to include advanced procedure and cadaver lab with documentation and 

medical director participation and sign off. The lead clinical team member has advanced 

specialty certification specific to the population served through a validated exam 

administered by an independent entity within one year of hire.   

 Experience: Primary provider has either three years (4000 hours) of experience in a tertiary 

hospital ICU or ED or five years in a non-tertiary ICU or ED.   

 Quality:  The program must provide hospital based clinical rotations, continuing education, 

quality management, research, medical direction, clinical proficiency and competency 

relevant to the acuity of patients and complexity of services requiring highly specialized 

intensive care. 

IV. AMBULANCE TYPE AND CLINICAL CAPABILITY  

It is very important to recognize that the airborne ambulance platform, as with the ground ambulance 
platform, is incidental to the mission of air ambulances.  The aircraft is a tool to get the patient to 
definitive care with the needed critical care services as quickly as possible.  The mission of air ambulances 
is to provide life-saving services while moving patients to definitive care in a time-sensitive situation.   
 
Level 3: The vehicle contains all necessary equipment to support initial stabilization of trauma and 
medical patients and can provide advanced emergency care. 
 

 Ambulance Vehicle Type: Operations limitations determined by OPS SPECS (tail and serial 
number) VFR 
 

 Clinical Capability of Vehicle: The aircraft flight environment must maintain and have 
immediately available basic, advanced life-support supplies and other supplies and equipment 
necessary to provide advanced emergency care including invasive and non-invasive ventilators, 
cardiac invasive and non-invasive monitoring equipment as required by the jurisdictional 
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regulatory or licensing authority, all BLS and ALS interventions including advanced airway 
management, needle, thoracostomy, intraosseous placement, non-invasive CO2 monitoring, 
peripheral IV, and waveform capnography. The patient care compartment is of sufficient size to 
carry and secure all necessary equipment and supplies and accommodate two personnel needed 
to support the patient care requirements. The aircraft has sufficient onboard electrical power to 
continuously support all required medical equipment and devices, and sufficient fuel capacity to 
minimize the need to refuel with a patient onboard. 
 

Level 2: In addition to satisfying all Level 3 capabilities, the vehicle is fully equipped to support the 
delivery of specialized medical interventions pharmacology and technological life support systems 
consistent with emergency critical care. 
 

 Level II Vehicle Type: Operations Limitations Determined by OPS SPECS (tail and serial number) 
IFR or VFR with autopilot, NVG. The addition of autopilot and night vision goggles provides 
improved patient safety and service reliability for Level II patient acuity and service complexity.   

 

 Level II Clinical Capability Aircraft is equipped to handle all age patients and has necessary 
medical devices and critical care equipment to support emergency critical care clinical 
capabilities including invasive- monitoring (including hemodynamic, cardiac and neurological), 
critical care formulary and medication infusion with multiple IV pumps, rapid sequence induction, 
administration of a surgical airway, management of a tube thoracotomy and central line, blood 
product infusion. Vehicle has the ability to blend medical air for ventilation support and sufficient 
fuel capacity to reach definitive care without refueling with patient onboard. Medical personnel 
have free access to patient’s head, chest, abdomen, and pelvis while wearing installed seatbelts. 
For high-risk OB patients, aircraft has adequate space and patient access for delivery, care of the 
mother, and care of the infant(s) in the standard loading position. Aircraft is capable of heating 
and cooling to maintain a  temperature range that supports the patient’s clinical needs and 
onboard oxygen system has sufficient reserve capacity based on the longest transport and 
highest flowrate for scope of care and service area.  

 
The PET includes a five percent adjustment for aircraft certified and actively utilizing IFR under Part 27.  
These aircraft are typically chosen for improved service availability in poor weather and increased 
aviation and patient safety.   
 
Level 1: In addition to satisfying all Level 2 capabilities, the vehicle is fully equipped to support the 
delivery of specialized medical interventions pharmacology, and technological life support systems 
consistent with highly specialized intensive care. 
 

 Level I Vehicle Type: Operations Limitations Determined by OPS SPECS (tail and serial number)  
IFR/VFR, 3 or more axis autopilot, NVG The addition of IFR, 3 axis autopilot and night vision 
goggles provides improved patient safety and service reliability for Level I patient acuity and 
service complexity.   
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 Level I Clinical Capability -- Aircraft flight environment, medical equipment and resources are 
conducive to treat patients using the most recent evidenced-based treatment modalities in flight 
without limitations in structural or electrical configurations to respond appropriately during flight 
to any (un)predictable patient status changes comparable to an ICU/CCU/ED. Aircraft contains 
and has the ability to support multimodality ventilators appropriate for all ages, extracorporeal 
oxygenation device, and specialized equipment to support cardiac assist, tube thoracotomy, at 
least four continuous infusions, placing endotracheal tubes and central lines, maintaining 
oxygenation and ventilation for all relevant ages, and point of care testing. Aircraft has capacity 
to support (in terms of gross operating weight and electrical capacity) and ability to properly 
secure highly specialized equipment and at least three medical personnel in addition to the pilot 
and patient. Medical personnel have access to the patient to deliver care and treatment relative 
to the pressing patient condition.  

 
The PET includes a five percent  adjustment for more costly aircraft certified by FAA under Part 29.  
These aircraft are typically chosen for air ambulance programs with high numbers of specialty care 
transports, which require heavier weight, and more cubic space for additional medical personnel, 
equipment and patient care.   
 
VI. POPULATION DENSITY (AT PATIENT POINT OF PICKUP) 
 
On a short-term basis, ACCT recommends that population density should be categorized as follows: 

 Pick up in a rural area, as defined by CMS, with a 50% upward adjustment. 

 Pick up in a super-rural area, as defined by CMS, with a 75% upward adjustment. 

VI. DEMONSTRATION OF GOOD FAITH EFFORTS TO BE IN NETWORK 

All levels must demonstrate a good faith effort to enter into network agreements and, if applicable, 
contracted rates with plans/issuers during the last four years. Demonstrations of good faith efforts 
include: documented outreach to seek in-network status, prior settlement of a single case negotiated 
agreement, and percentage of in-network agreements with other insurers/providers. The following 
behaviors would constitute a violation of good faith efforts: unwillingness to engage in negotiation; 
refusal to agree to in-network status based on volume; unwillingness to share costs relative to volume 
and population density (providers); holding claims for leverage to force lower settlement (payers); and 
issuing payments directly to patients (payers).  
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APPENDIX D: 
Air Ambulance Model Types by Max Clinical and Vehicle Capability 

Highest Clinical Capability Level 

Level 1 Model Manufacturer 
AS365 Airbus 

BK117 Airbus 

H135 / EC135 Airbus 

H145 / EC145 Airbus 

H155 / EC155 Airbus 

King Air 200 Beechcraft 

King Air 250 Beechcraft 

Bell 412 Bell Textron 

Bell 430 Bell Textron 

Lear 35 Bombardier Learjet 

Lear 45 Bombardier Learjet 

Lear 60 Bombardier Learjet 

Lear 75 Bombardier Learjet 

Caravan Cessna/Textron 

Ultra Cessna/Textron 

CE525 Cessna/Textron 

Encore Cessna/Textron 

M2 Cessna/Textron 

AW109 Leonardo 

AW119 Leonardo 

AW139 Leonardo 

AW169 Leonardo 

MD900 / 902 MD Helicopters 

PC12/45 Pilatus 

PC12/47 Pilatus 

PC12NG Pilatus 

Cheyenne Piper 

S-76 Sikorsky/Lockheed Martin 

Level 2 AS355 Airbus 

BO105 Airbus 

H125 / AS350 Airbus 

H130 / EC130 Airbus 

Bell 222 Bell Textron 

Bell 407 Bell Textron 

Bell 429 Bell Textron 

 Mustang Cessna/Textron 

Level 3 Bell 206 Bell Trexton 

Bell 505 Bell Trexton 
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Highest Ambulance Vehicle Type Level 

 Model Manufacturer 

Level 1 AS365 Airbus 

BK117 Airbus 

H135 / EC135 Airbus 

H145 / EC145 Airbus 

H155 / EC155 Airbus 

King Air 200 Beechcraft 

King Air 250 Beechcraft 

Bell 222 Bell Textron 

Bell 412 Bell Textron 

Bell 429 Bell Textron 

Bell 430 Bell Textron 

Lear 35 Bombardier Learjet 

Lear 45 Bombardier Learjet 

Lear 60 Bombardier Learjet 

Lear 75 Bombardier Learjet 

Caravan Cessna/Textron 

Ultra Cessna/Textron 

CE525 Cessna/Textron 

Encore Cessna/Textron 

M2 Cessna/Textron 

Mustang Cessna/Textron 

AW109 Leonardo 

AW119 Leonardo 

AW139 Leonardo 

AW169 Leonardo 

MD900 / 902 MD Helicopters 

PC12/45 Pilatus 

PC12/47 Pilatus 

PC12NG Pilatus 

Cheyenne Piper 

S-76 Sikorsky/Lockheed Martin 

Level 2 AS355 Airbus 

H125 / AS350 Airbus 

H130 / EC130 Airbus 

Bell 407 Bell Textron 

Bell 505 Bell Textron 

Level 3 BO105 Airbus 

Bell 206 Bell Trexton 
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APPENDIX E:  
Summary of Cost Report Considerations 

Attachment C is a copy of the Massachusetts ambulance cost report which all ground and air providers 
must submit annually. 
 
To better customize the cost report to provide more air appropriate detail we would suggest adding: 

1. Schedule A Revenue – Add Membership Revenue, Subsidies, Contract Revenue, Rental Income 
2. Schedule B Expense – Add Staff Development, Pilot Simulator Training, Uniforms, Helmets, 

NVGs, Aircraft Publications and Subscriptions, Medical Supplies, Pharmacy, Blood Products, 
Oxygen, Equipment Repairs and Maintenance, Aircraft Liability Insurance 

3. Schedule C Wages – Add Nurses, Respiratory Therapists, Clinical Oversight/Chief Medical 
Officers, Safety Officer, Pilots, Clinical Educators 

4. Schedule D Vehicle Expenses – Add Aviation Management Fee, Aircraft Hourly Flight Fee, 
Engine Maintenance, Parts and Repairs, Fuel, Hourly Maintenance Fee, Hourly Engine Fee, 
HUMS Monitoring 

5. Schedule E Occupancy Expense – Add Telecommunications 
 
To obtain general information about the air medical provider, we would suggest including: 

1. Number and location of bases 
2. Number and type of aircraft (i.e. airframe type, date of manufacture, dual engine, VFR/IFR) 
3. Single pilot/dual pilot by aircraft 
4. Number of transports scene for the year 
5. Number of transports interfacility for the year 
6. Number of neonatal, pediatric, adult transports for the year 
7. Number of transports by type including burns; cardiac; drowning; medical; neurological; OB; 

poisoning; respiratory; surgical non-trauma; trauma.  
8. Number of emergent vs. scheduled transport per year 
9. CAMTS Accredited Yes/No 

 
To obtain clinical information about the air medical provider, we suggest including: 

1. Balloon pump usage on transports 
2. Blood/blood product initiation on transports 
3. Non-CLIA waived lab testing  
4. Mechanical Ventilator usage on transports 
5. Intubated vs. non-intubated patients 
6. External LVAD or RVAD transports 
7. ECMO transports 
8. Inhaled gases not in ALS formulary (such as nitric oxide, epoprostenol, helium) 
9. Number of isolette transports with own isolette and active management by transport team 
10. Number of isolette transports with active cooling 
11. High Fidelity simulation required for clinical staff 
12. Advance certifications (CFRN, FP-C, etc) 
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To obtain aviation information about the air medical provider, we suggest including: 
1. VFR used on transport 
2. IFR used on transport 
3.   Pilot training – High fidelity Simulation vs other methods 
4.   Maintenance training – use of factory or OEM approved training for  maintenance 
technicians 
4.   Performance monitoring by using flight data monitoring equipment and FAA approved Flight 

Operations Quality Assurance (FOQA) program  
5.   Use of an FAA approved SMS program, and an FAA approved Aviation Safety Action Program  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Association of Air Medical Services, 

                                               Plaintiff; 

     v. 

U.S. Department of Health and Human 
Services, et al., 

                                                Defendants. 

 

 

Civ. No. 1:21-c-v-3031 (RJL) 

 

Declaration of William Hinckley, MD, in Support of  
Brief of Association of Critical Care Transport as Amicus Curiae 

in Partial Support of the Government 

I, William R Hinckley, MD, state and allege the following: 

1. I am over the age of eighteen. If called as a witness in this action, I could testify to the 

facts stated herein. I make this declaration in support of the amicus curiae brief filed by the 

Association of Critical Care Transport (ACCT) in partial support of the government.  

Background 

2. I am the air medical director of UC Health Air Care & Mobile Care (since 2006), and 

I’m also a regular Air Care flight physician (since 2001). I’m an associate professor of 

emergency medicine at the University of Cincinnati College of Medicine, and I work as an 

attending emergency physician at the University of Cincinnati Medical Center (UCMC) and 

West Chester Hospital (WCH).  
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3. UC Health has been a member of ACCT since 2011. We support its aims of ensuring 

that critically ill and injured patients have access to the safest and highest quality air-transport 

system possible. 

4. UC Health brings together the region’s top clinicians and researchers to provide world-

class care to the Cincinnati community and beyond. From its flagship University of Cincinnati 

Medical Center to its state-of-the-art West Chester Hospital, UC Health delivers the absolute best 

in treatment and care. UC Health’s Purpose is to Advance Healing and Reduce Suffering. Its 

Mission is to advance medicine and improve the health of all people—regardless of race, 

ethnicity, geography or ability to pay—by fostering groundbreaking medical research and 

education, delivering outstanding primary and specialty care services, and building a diverse 

workforce. 

5. I graduated from the Indiana University School of Medicine in 2000, and the University 

of Cincinnati Emergency Medicine Residency Program in 2004. I completed the third and final 

part of the AMPA (Air Medical Physician Association) Medical Director Core Curriculum in 

2008, and I completed the AAMS (Association of Air Medical Services) Medical Transport 

Leadership Institute in 2010. I completed the first half of AAMS’s Safety Management Training 

Academy in July 2021, and plan to complete that program in 2022. I served on the board of 

AMPA from 2006–2016, ultimately serving as the organization’s president, and was honored as 

AMPA’s Medical Director of the Year in 2019. I earned the Golden Hour Award for Most 

Critical Care Transport Missions Completed by a Physician in North America in FY 2016 and 

again in FY 2018. I have trained more civilian flight physicians than anyone else in the history of 

the United States. 
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6. As air medical director at UC Health Air Care & Mobile Care (ACMC), I am 

responsible for the clinical education of our flight physicians, nurse practitioners, and 

nurse/medics; for the creation and annual review/revision of our clinical policies; and for 

overseeing our robust Continuous Quality Improvement (CQI) program. I also have 

responsibilities in maintaining our Safety Culture, and in developing internal and external 

relationships with the goal of maximizing ACMC patient outcomes. 

UC Health’s Air Ambulance Program 

7. UC Health Air Care is widely recognized as one of the leading air ambulance programs 

in the United States. We are a traditional, hospital-based, not-for-profit program, partnering with 

Metro Aviation Inc. to operate three helicopter bases in the Greater Cincinnati region. UC Health 

Air Care has been flying since 1984, and in our 37+ years of operation, we’ve flown more than 

50,000 patients with an impeccable safety record. Although Air Care is a UC Health program, 

we are a resource for every EMS department, every hospital, and every health system in the 

Greater Cincinnati region (and beyond). We transport patients to, and from, competing health 

systems in the region daily. Our crew configuration is quite unique in the U.S.: each Air Care 

flight team is comprised of a Metro Aviation pilot, a dual-certified flight nurse/paramedic, and 

either an emergency physician or an acute care nurse practitioner. Only two other air ambulance 

programs in the US have a provider (a physician, NP, or physician assistant) on every flight 

mission, though this is common in Europe and Australia. The UC Health Air Care program won 

the AAMS Program of the Year Award in 2013, the USDOT Moral Courage Safety Award in 

2014, and the AAMS Sim Cup Championship in 2019.  

8. UC Health continues to heavily invest in an Air Care program that truly maximizes 

clinical and aviation safety capabilities. Our philosophy is that what we do isn’t to just bring 
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critically ill and injured patients quickly to definitive care; rather, we strive to quickly bring as 

much of what makes definitive care definitive as possible to the patient, wherever they may be. 

From a clinical standpoint, in addition to our unique crew configuration (an emergency physician 

or acute care NP on every Air Care mission), this philosophy is backed by our extensive clinical 

armamentarium, which includes on every flight: 4 units of blood products, point-of-care 

ultrasound, an ICU-tier ventilator, point-of-care lab work (including blood gas, hemoglobin, 

basic chemistries, and lactate), and essentially the entire medication formulary of both the ED 

and the ICU (including some medications almost no other program carries, such as 

hydroxocobalamin for cyanide toxicity and inhaled epoprostenol for Acute Respiratory Distress 

Syndrome or pulmonary hypertension). Procedurally, in addition to all the procedural 

capabilities that most US air ambulance programs possess, our training and kits also allow us to 

be ready, on every Air Care flight, to perform procedures that very few, if any, US programs can 

do: Minnesota Tube for massive variceal upper gastrointestinal hemorrhage, lateral canthotomy 

for orbital compartment syndrome, escharotomy for burn injury preventing adequate ventilation, 

field limb amputation, and resuscitative hysterotomy (also known as perimortem Caesarean 

section). We can transport patients by air (or ground) on cardiac assist devices (including 

intraaortic balloon pumps or Impella ventricular assist devices), and we were the first program in 

the region able to transport patients on ECMO (ExtraCorporeal Membrane Oxygenation), both 

by ground and by air. Since the beginning of the pandemic, UC Health has been at the forefront 

of understanding, setting care standards, and caring for COVID-19 patients. The unknown 

complexity of this pandemic required hospital-based programs like UC Health Air Care to be the 

first to transport patients with COVID-19. A payment structure that rewards investment in highly 
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trained clinical staff, aviation safety capabilities and advanced medical equipment is critical to 

ensure programs are prepared for any future health care crisis. 

9. UC Health has also invested heavily in Air Care’s aviation safety capabilities. Since 

1984, Air Care has always flown dual-engine aircraft exclusively, despite the increased expense. 

Currently, the four UC Health Air Care helicopters, operated by Metro Aviation, Inc., include 

two EC145 C2s and two BK117s. The EC145 C2 helicopters, in addition to possessing the cabin 

space and power to enable on-board orientation of new team members as well as specialty 

transports including neonatal isolette or ECMO, also have top-tier safety technology including 

the ability to do planned IFR (Instrument Flight Rules) flight missions. Working with the FAA, 

UC Health has made the substantial investment to create IFR approaches into 12 hospitals in 

Greater Cincinnati thus far, most of which are not UC Health facilities. Not only does this 

capability make us safer, but it also allows us to safely transport critically ill patients by air that 

other programs cannot. Recently, UC Health made the commitment to purchase a third EC145, 

this time an EC145e, which will have the same safety technology and IFR capabilities as our 

EC145C2s. 

10. As an attending emergency physician at UC Medical Center, I often receive patients 

brought by helicopter from scenes as well as from referring hospitals. In addition to Air Care 

patients, these patients are often brought to me by national, non-hospital-based programs. 

Typically, these patients are flown in single-engine aircraft by pilot/nurse/paramedic crew 

configurations, sometimes with and sometimes without blood products. None of these national 

non-hospital-based programs in the Greater Cincinnati region have ultrasound, point-of-care 

bloodwork (beyond glucose), ICU-tier ventilator, inhaled pulmonary vasodilation, 

hydroxocobalamin, espophageal tamponade, lateral canthotomy, resuscitative hysterotomy, or 
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field limb amputation capabilities, and none of them can do planned IFR missions. None are 

qualified to fly patients on ECMO. The AAMS lawsuit would create a two tiered system which 

would enrich programs that, despite significantly less clinical and aviation safety capability, 

would be paid more per transport than a program like UC Health Air Care.  

11. Notwithstanding AAMS’s allegations in its complaint, when UC Health negotiates with 

payors, there is no special discount Air Care provides for air medical services so that it can 

receive higher reimbursement for other services. Our hospital system makes these substantial 

investments in the highest quality of care, clinical capability and aviation safety because that is 

consistent with our Purpose to Advance Healing and Reduce Suffering for patients most in need 

of life-saving care, whether transported to our hospital or a competitor hospital. Our hospital 

leadership also expects our Air Care program to be able to properly fulfill its mission without 

relying on hospital subsidization in the competitive marketplace of air medicine in Ohio. We are 

happy to compete on a level playing field. It will not be a level playing field if hospital-based 

programs like Air Care are paid less as a result of agreeing to lower in-network rates in the best 

interest of patients, and other competitors that opted not to go in-network but have lower costs 

and higher charges receive more because there are two different QPAs. The most reasonable 

means by which to distinguish payment, in my view, is for services actually rendered—higher 

investments in aviation safety, quality and patient care should be paid more than lower 

investments. It doesn’t make any sense to differentiate based on a business model, and I do not 

believe that a nonprofit entity like Air Care should receive lower reimbursement for making 

greater investments for the needs of our patients.  
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The AAMS Lawsuit 

12. As a member of ACCT, UC Health supported passage of the No Surprises Act’s 

provisions protecting air-ambulance patients from “surprise” balance bills. UC Health strongly 

supports these protections. UC Health strives to provide the best care to all the people we serve, 

regardless of their ability to pay. 

13. I am generally aware of the No Surprises Act’s reforms to the air ambulance industry, 

including the requirement that out-of-network patients not be billed more for air ambulance 

services than they would pay under their own insurance and that the remainder the air ambulance 

provider’s bill is to be determined between the provider and the patient’s plan or health-

insurance issuer through an arbitration process. 

14. I understand that the No Surprises Act sets a qualifying payment amount as a baseline 

for payment, and that the qualifying payment amount is the median contracted rate for the same 

or similar services offered by the same or a similar provider in that market. 

15. I am aware of the lawsuit filed by the Association of Air Medical Services (AAMS) that 

seeks to vacate parts of the federal agency rules implementing the No Surprises Act. I am aware 

that AAMS is arguing that the definition should not treat air ambulance services as a single 

provider specialty because of the differences in contract prices charged by independent and 

hospital-based air ambulance providers. UC Health is also an AAMS member, but AAMS 

doesn’t speak for us on this matter.  

16. If AAMS is successful, I am concerned about the negative impact on our patients. We 

have invested significant resources into creating a gold-standard air ambulance care program. 

Compared to most independent providers, our program provides better care, additional 

procedures and expertise that keep patients alive, and a higher level of flight safety and 

Case 1:21-cv-03031-RJL   Document 27-7   Filed 01/26/22   Page 8 of 11



 

 8 

versatility. These are the kinds of things that air ambulance providers should be investing in, and 

the kinds of things that the payment process should reward. But if rates recognize the provider’s 

business model, then the national independent providers will be able to continue charging very 

high and increasing rates without justifying them through a demonstration of quality patient care 

and flight safety. Independent providers will continue to have incentives to use older, lower-

quality vehicles and employ patient care that only meets minimum standards. 

17. I am also concerned that UC Health’s reimbursements for providing air ambulance 

services could decrease if payments to air ambulance providers derive in significant measure 

from business model. We expect that our rates would at best remain as is or ultimately decrease, 

while our competitors, which have not been in-network, would increase well beyond our rates, 

even though their operating costs are lower. This would constrain our ability to provide the 

highest level of service that our community expects, and that serves as a beacon to the nation in 

flying physicians and top of the line aircraft that provides the highest level of patient and aviation 

safety.  

18. A lower median contracted rate would be detrimental to the UC Health Air Care 

program, including the potential to lessen our coverage of the greater Cincinnati region from 

three helicopter bases down to two (which would necessarily involve releasing some employees), 

as well as the potential to no longer have the resources to provide both maximal, world-class 

clinical and aviation capability on each flight mission. The argument posed in the AAMS lawsuit 

will encourage a race to the bottom of aeromedical capabilities in order to maximize profit, 

limiting the level of care that patients can receive while simultaneously continuing to injure them 

financially. We think such a state of affairs would be contrary to the No Surprises Act’s 

“additional considerations” to be considered by IDR entities: differences in quality, patient 
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acuity, service complexity, medical staff qualifications, clinical and aviation capability, as well 

as other important factors that recognize the higher costs of programs like UC Health Air Care 

that provide higher levels of service. As stated earlier, we are happy to compete on a level 

playing field, as long as it is in fact level. But, in my view, if AAMS’s argument is supported by 

the Court, it will not be level; it will favor those with lower operating costs (for doing less) and 

higher charges (for securing higher profits), rather than those providing the best care. 

19. UC Health has made the financial commitment to upgrade two aging BK 117 aircraft to 

ensure that the same reliable, high-quality air medical service that has served the citizens of the 

Greater Cincinnati region for over 37 years continues. In a time where national independent 

providers are downsizing to reduce expenses and maintain shareholder dividends, UC Health is 

investing in Air Care. The effects of a lower median contracted rate could, over time, prevent the 

advancement of clinical care in the transport setting or safe aviation operations that have proven 

to benefit patients. With the dynamic increases in medical cost and state and federal 

requirements that air medical services encounter, it is imperative that a fair and level playing 

field in reimbursements be implemented so UC Health Air Care and other hospital-based 

programs can continue to be the essential air medical providers in their communities. 
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 I declare under penalty of perjury as set forth in 28 U.S.C. § 1746 that the foregoing is true 

and correct to the best of my knowledge, information, and belief. 

 

 

_________________ 

William R. Hinckley, MD 

Associate Professor of Emergency Medicine, University of Cincinnati 

Air Medical Director and Flight Physician / Retrievalist, UC Health Air Care & Mobile Care 

ABEM Diplomate in EMS Medicine 

Cincinnati, OH 

January 24, 2022 
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Wuerker, MD 
Date: 2022.01.26 09:58:29 -05'00'
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Defendants. 

Civ. No. 1:21-c-v-3031 (RJL) 

Association of Air Medical Services, 

Plaintiff; 

v. 

U.S. Department of Health and Human 
Services, et al., 

Declaration of John Visokay on behalf of Tampa General Hospital's Aeromed 
Transport Program in Support of 

Brief of Association of Critical Care Transport as Amicus Curiae 
in Partial Support of the Government 

1. I, John Visokay, state and allege as follows: 

2. I am over the age of eighteen. If called as a witness in this action, I could testify to the 

facts herein. I make this declaration in support of the amicus curiae brief filed by the 

Association of Critical Care Transport (ACCT) in partial support ofthe government. 

Background 

3. I am John Visokay, Director of Aeromed Transport for Tampa General Hospital. (TGH). 

4. I am a doctorate prepared nurse with my Doctorate of Nursing Practice (DNP) and have 

also attained my bachelors and master's in nursing. I am a board-Certified Flight 

Registered Nurse since 2008 and Critical Care Registered Nurse since 2009. I have also 
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been a National Registered Paramedic since 1990s. I have clinical experience in trauma 

admitting and pediatric intensive care. I have several years' experience in ground and 

rotor wing critical care transport. I was a senior leader for a rotor wing and ground 

critical care service for eleven years. 

5. I am accountable for the oversight of our hospital-based air medical transport operations 

of our four helicopter bases and an Aeromed Dispatch Center including flight following. I 

am directly involved with air medical vendor contracts and responsible for maintaining a 

cost-effective and efficient operation. I have oversight of our Aeromed air medical 

transport billing and reimbursement. 

6. TGH has been a member of AACT since 2013. We support its aims of ensuring that 

critically ill and injured patients have access to the safest and highest quality air-transport 

system possible. 

7. TGH continues to be a regional leader in patient care and has provided a hospital-based 

air medical transport team for 31 years. TGH Aeromed Transport has been accredited by 

Commission on Accreditation of Medical Transport Systems (CAMTS) since 2014. 

Aeromed consistently flies over 1,500 patients per year. 

8. Aeromed Transport has four bases strategically placed in the regions surrounding TGH. 

One aircraft is stationed at our hospital and three aircraft are stationed at stand-alone 

bases in the communities of Punta Gorda, Sebring and Bartow, Florida. Additionally, 

Aeromed maintains multiple backup aircraft to maintain continuity of service when a 

primary aircraft is out for maintenance, training, or public relations events. 

9. Aeromed quality of care is initiated through a comprehensive orientation and maintained 

through robust quarterly training. Each member of the crew is trained to provide 
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advanced life support for both pediatric and adult populations. Additionally, many of our 

medical crew members receive training to safely complete intra-aortic balloon pump, 

Impella heart pump and Extracorporeal Membrane Oxygenation (ECMO) patient 

transports for those in life threatening organ failure. 

10. As a member of ACCT, Aeromed transport ofTGH supported passage of the No 

Surprises Act's provisions protecting air-ambulance patients from "surprise" balance 

bills. I am generally aware of the No Surprises Act's reforms to the air ambulance 

industry, including the requirement that out-of-network patients not be billed more for 

air-ambulance services than they would pay under their own insurance and that the 

remainder of the air-ambulance provider's bill is to be determined between the provider 

and the patient's plan or health-insurance issuer through an arbitration process. 

11. I understand that the No Surprises Act sets a qualifying payment amount as a baseline for 

payment, and that the qualifying payment amount is the median contracted rate for the 

same or similar services offered by the same or a similar provider in that market. 

12. I am aware of the lawsuit filed by the Association of Air Medical Services (AAMS) that 

seeks to vacate parts of the federal agency rules implementing the No Surprises Act. I am 

aware that AAMS is arguing that the definition should not treat air-ambulance services as 

a single provider specialty because of the differences in contract prices charged by 

independent and hospital-based air-ambulance providers. 

13. I am concerned about the consequences to our patients and to our Aeromed / TGH air 

medical program ifthe qualified payment amount differs based on the business model of 

the air-ambulance provider. Approximately two thirds of our patient transports do not 

have Tampa General Hospital medical facilities as their destination. Therefore, Aeromed 
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/ TGH does not realize any additional hospital-based revenue. This is an important fact, 

and why the business model of the air medical provider should not be included in the 

determination of the qualified payment amount. 

14. Air medical flight costs are driven by similar fixed and variable expenses, regardless of 

the business model. Fixed expenses include leasing and maintaining a fleet of medical 

helicopters, staffing each base with pilots, medical crew, fleet maintenance professionals, 

dispatch communicators, educators, a medical-director, and administrative staff. 

Additionally, any program must maintain a wide variety of flight and clinical equipment 

such as night vision goggles, flight tracking and radio systems, as well as ventilators, and 

patient monitoring equipment, etc. Variable costs include fuel expenses as well as any 

medications, single-use medical supplies and blood products that are used to treat 

patients. 

15. There is an immaterial difference in cost for operating an air medical service for hospital 

based versus other air ambulance service models. The helicopters, pilots, crew and fuel 

all costs approximately the same, regardless of the business model. To suggest that there 

are two different tiers, with hospital-based flights being reimbursed less, is nonsensical 

and not supported by operational cost realities. Reimbursement should not depend on 

business model, rather, the qualified payment amount should be based on the 

sophistication, services, equipment, and skill associated with the care provided, as 

outlined in the Act. 

16. I am concerned for patient flight safety and patient clinical outcomes if payments to air 

ambulance providers are derived in significant measure from the business model. That 

practice would perpetuate the problem of flight payments being based on business model 
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with little relationship to actual clinical capability, patient outcomes, aircraft safety, and 

other measures that actually benefit patients. 

I declare under penalty of perjury as set forth in 28 U.S.C. § 1746 that the foregoing is true and 

correct to the best of my knowledge, information, and belief. 

Director, Aeromed Transport Program 

Tampa General Hospital 

Tampa, Florida 

January 25, 2022 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Association of Air Medical Services, 

                                               Plaintiff; 

     v. 

U.S. Department of Health and Human 
Services, et al., 

                                                Defendants. 

 

 

Civ. No. 1:21-c-v-3031 (RJL) 

 

Declaration of Matthew Heffelfinger in Support of  
Brief of Association of Critical Care Transport as Amicus Curiae 

in Partial Support of the Government 

I, Matthew Heffelfinger, state and alleges follows: 

1. I am over the age of eighteen. If called as a witness in this action, I could testify to the 

facts stated herein. I make this declaration in support of the amicus curiae brief filed by the 

Association of Critical Care Transport (ACCT) in partial support of the government.  

Background 

2. I am the Program Director of West Michigan Air Care, Inc. (WMAC) in Kalamazoo, 

Michigan.  

3.  WMAC has been an active member of the Association of Critical Care Transport 

(ACCT) for many years. We support its aims of ensuring that critically ill and injured patients 

have access to the safest and highest quality air-transport system possible. 
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4. WMAC is a hospital consortium program jointly sponsored by two local hospitals that 

began in 1993. Our current service area covers a 150-statute-mile radius from Kalamazoo.  

5. I hold the credentials of Registered Nurse, Paramedic, MBA, CFRN, and CMTE. I 

started my career in emergency medical services as a volunteer at age 18. After nursing school, I 

worked in intensive care unit and emergency department settings. I began my career in flight 

nursing in 2000. I became Program Director of WMAC in 2017. 

6. As Director, my responsibilities include day-to-day operations of medical crew, 

communications, business office duties, quality management control, and budget development. 

WMAC’s Air-Ambulance Program 

7. WMAC provides critical care air medical transport throughout Southwest Michigan. 

The majority of transports are interfacility transfers from small community hospital emergency 

departments to regional medical center intensive care units. Approximately 20 percent of 

transports are from emergency scenes such as car crashes. Over 99 percent of all transported 

patients are admitted to the receiving hospital. 

8. WMAC utilizes a 2016 EC145e dual-engine, single pilot IFR (instrument flight rules) 

aircraft. The clinical staffing includes two flight nurses who are also paramedics and are all 

certified flight registered nurses (CFRN). Specialized clinical equipment includes a mechanical 

ventilator, blood products, and “EPOC,” a point-of-care blood analyzer. We recently became the 

first air medical program in Michigan to carry whole blood. The majority of our transports 

originate in rural areas. 

9. WMAC participates in-network with Medicare and Medicaid as well as Blue Cross 

Blue Shield Michigan. While WMAC is hospital-sponsored, we are an independent company and 

are therefore not included in hospital commercial in-network contracts. It has been difficult for 
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us to get other commercial carriers to agree to in-network contracts due to the very low volume 

of transports with each insurance carrier. WMAC attempts to lessen the financial burden for 

uninsured patients through self-pay discounts and a compassionate care policy. WMAC’s billing 

practices are already compliant with the No Surprises Act through the Michigan air medical 

balanced billing legislation that went into effect in 2019. 

10. At WMAC, the majority of our costs are fixed and include aviation vendor services, 

aircraft lease, payroll, rental facilities, and outsourced back-office functions like accounting, 

human resources, and IT. These costs are managed through contract negotiations or approved 

through budget increases. 

The AAMS Lawsuit 

11. As a member of ACCT, WMAC supported passage of the No Surprises Act and its 

protections of air-ambulance patients from surprise balance bills. I am generally aware of the No 

Surprises Act’s reforms to the air ambulance industry, including the requirement that out-of-

network patients not be billed more for air-ambulance services than they would pay under their 

own insurance and that the remainder of the air-ambulance provider’s bill is to be determined 

between the provider and patient’s plan or health-insurance issuer through an arbitration process. 

12. I understand that the No Surprises Act sets a qualifying payment amount as a baseline 

for payment, and that the qualifying payment amount is the median contracted rate for the same 

or similar services offered by the same or a similar provider in that market. 

13. I am aware of the lawsuit filed by the Association of Air Medical Services (AAMS) that 

seeks to vacate parts of the federal agency rules implementing the No Surprises Act. I am aware 

that AAMS is arguing that the definition should not treat air-ambulance services as a single 
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provider specialty because of the differences in contract prices charged by independent and 

hospital-based air-ambulance providers. 

14. As a program that is sponsored by two hospitals, I am concerned about the 

consequences to our patients and to WMAC if the qualified payment amount differs based on the 

business model of the air-ambulance provider. Not every provider is the same. WMAC is staffed 

with two certified flight nurses. Along with standard medical equipment, a cardiac monitor, and 

a mechanical ventilator, WMAC’s specialized equipment includes an EPOC point-of-care blood 

analyzer, point-of-care ultrasound, and whole blood. Not every provider operates a flight 

program with this level of safety or clinical capability. Yet from my experience, other 

independent providers are able to and often do charge rates that far exceed ours despite operating 

aircrafts of inferior safety and capability. 

15. I am concerned for patient flight safety and clinical outcomes if payments to air-

ambulance providers derive in significant measure from their business model with little 

relationship to clinical capability, patient outcomes, aircraft safety, and other measures designed 

to protect and benefit patients. This model incentivizes purchasing more aircraft, but not better 

aircraft. I am concerned with how this would impact reimbursement rates for high-quality 

providers like WMAC and their ability to continue to invest in the best available equipment to 

ensure patient safety and superior quality outcomes while remaining competitive.  

16. A lower median contracted rate would have adverse consequences for WMAC. We 

evaluate our rates on an annual basis with the goal to remain at or below the median for our 

region. In doing so, our rates are already below the FAIR Health median rate of $18,668. A 

further reduction in the median contracted rate could lead to our sponsoring hospitals 
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withdrawing support and closing the program, which would effectively eliminate air medical 

services for a large section of rural Southwest Michigan. 

 I declare under penalty of perjury as set forth in 28 U.S.C. § 1746 that the foregoing is true 

and correct to the best of my knowledge, information, and belief. 

 

 

_________________ 

Matthew Heffelfinger  

Kalamazoo, MI 

January 25, 2022 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Association of Air Medical Services, 

                                               Plaintiff; 

     v. 

U.S. Department of Health and Human 
Services, et al., 

                                                Defendants. 

 

 

Civ. No. 1:21-c-v-3031 (RJL) 

 

Declaration of Jeff Frazier in Support of  
Brief of Association of Critical Care Transport as Amicus Curiae 

in Partial Support of the Government 

I, Jeff Frazier, state and alleges follows: 

1. I am over the age of eighteen. If called as a witness in this action, I could testify to the 

facts stated herein. I make this declaration in support of the amicus curiae brief filed by the 

Association of Critical Care Transport (ACCT) in partial support of the government.  

Background 

2. I earned a Bachelor of Science in Finance from San Diego State University and a 

Master of Business Administration from the University of Montana. Following graduation from 

Naval Flight School in Pensacola, I was designated as a navy and coast guard aviator. I retired 

from the U.S. Coast Guard after a 25-year career in 2005.  I have earned my living working in 

and around the air medical transportation industry for the past 16 years. My experience includes 
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work as a pilot and manager for a large national air ambulance provider and, since 2009, as a 

partner in Sentinel Air Medical Alliance, which provides services to self-funded health-benefit 

plans based throughout the United States. 

3. Sentinel Air Medical Alliance has been a member of ACCT since 2016. We support its 

aims of ensuring that critically ill and injured patients have access to the safest and highest 

quality air-transport system possible. Sentinel Air Medical Alliance provides cost containment 

services to healthcare payors. Sentinel focuses solely on the air-ambulance sector of the 

healthcare market. Among the services Sentinel provides are retrospective reviews of billed 

charges for air ambulance payment claims. Many of Sentinel’s payor clients are administrators of 

ERISA plans. Under ERISA, plan sponsors have a fiduciary responsibility to ensure plan funds 

are expended for reasonable plan expenditures. The problem from the perspective of many 

Sentinel clients is that there is limited provider cost data upon which to base a reasonable 

reimbursement determination. In the absence of relative value units (RVUs), diagnostic related 

groups (DRGs), and data normally provided by private organizations such as Milliman and 

Ingenix for other health care providers, such as physicians and hospitals, Sentinel has created a 

database of air ambulance provider costs for use by healthcare payors in providing 

reimbursement to air ambulance providers. This data has been validated in legal proceedings, 

most recently in federal court. 

4. I am concerned that some organizations in the air-ambulance industry seek to enlist the 

government to “lock-in” the profits they have enjoyed over the past several years. They seek to 

do this by claiming a distinction between operating models which would allow them to achieve 

higher reimbursement through the No Surprises Act than their competitors.  
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The Air-Ambulance Market Today 

5. Beginning in the infancy of the air-ambulance industry in the early 1980s, a majority of 

air ambulance providers were hospital-based. But from 2002 to 2006, there was a sea change. 

Over that period, the Centers for Medicare and Medicaid Services (CMS) implemented a 

Medicare Ambulance Fee Schedule, which transitioned reimbursement for air ambulance 

services from Medicare Part A to Medicare Part B. Part B reimbursement rates are far more 

favorable to providers than Part A rates. Under Part A, hospitals submitted their costs to CMS at 

the end of the year and are reimbursed based on cost. Under part B, through the Ambulance Fee 

Schedule, providers are reimbursed according to the schedule, not on actual cost. The 

reimbursement rates set forth in the Ambulance Fee Schedule were favorable to air ambulance 

providers and directly contributed to the rapid growth in air ambulance industry. Since the 

transition in payment schemes, the industry has grown from about 450 helicopters to over 1,100.  

6.  After that transition began, many more business models evolved in the provision of air 

medicine beyond the traditional hospital-based model. Some of the aviation service providers 

that had been providing flight aviation services for hospital-based air ambulance programs added 

clinical staff and became “community” or independent operators. They typically supply all 

aviation and clinical needs and bill the payor directly. Several of these independent and now 

nationally prominent providers marketed their programs to hospitals and persuaded them to 

outsource their programs, thus creating what are known as “hybrid” providers where the hospital 

retains only the clinical aspects of the air ambulance service, and all other operations are 

undertaken by one of the large national providers. There are other independent regional providers 

that provide the clinical and billing operations while outsourcing their aviation flight operations. 

There are also a number of air medical programs that are hospital consortia, where several 
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hospitals band together to form an air ambulance program to support their community. Such a 

consortium may consist of two hospitals, or far more, and many of them receive no subsidization 

from their hospital partners. But overall, since the advent of the current Medicare payment 

system, which is lucrative for lower-cost providers, the market has become dominated by three 

large independent, national providers. 

A Lack of Price Pressure 

7. The restructuring has been accompanied by a dramatic increase in air ambulance service 

charges. Today, hospital-based providers typically charge about 40 percent of that charged by the 

largest independent, national providers. The billed charges data above comes directly from 

claims reviewed by Sentinel.  

8. Here is one of the critical reasons why. In general, there is little to no price pressure on 

air ambulance providers for their services requested by first responders in connection with an 

accident or other trauma. In such cases, there is rarely communication between the buyer and 

seller of the service for air ambulance transports performed by helicopter. The first time the 

healthcare payor becomes aware the service has been performed is when the payor receives a 

claim for reimbursement. Typically, that claim is for payment of the provider’s full billed 

charges (which, in my experience, greatly exceeds their operating costs plus a normal profit, i.e., 

a profit typical in a competitive, functioning healthcare market). Some air ambulance providers 

would even raise with the payor the specter of “balance billing” the patient for any portion of the 

billed charges the payor refuses to pay, creating a situation in which the payor had limited 

leverage in the price negotiations: the negotiations are occurring after the service has been 

provided and under threat of adverse action against the patient (who could be an ERISA plan 

beneficiary, an insured, or an employee). 
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9. Some independent, national rotor-wing air ambulance providers market their services to 

entities that do not pay for them. Many marketing efforts by such air ambulance providers are 

directed toward healthcare facilities and first responders. From the perspective of the air 

ambulance provider, it is healthcare facilities and first responders who are their customer because 

it is those entities and individuals—not the healthcare payor or the patient—who make the 

decision to call for an air ambulance (and which provider to call).    

10. From the perspective of the payors I work with, the inability of the payor to direct 

referrals to reasonably priced providers (the referrals are all done by entities or people who have 

no payment responsibility) has resulted in some air ambulance service providers avoiding 

entering into rate agreements with healthcare payors. In certain instances, payors have lacked 

meaningful leverage in rate negotiations and are faced with the choice of paying 100 percent of 

billed charges—no matter how unreasonable—or the threat of having their beneficiary balance-

billed by the provider.   

11. That said, there are many providers—whether independent regional, hospital-based, or 

hospital consortium programs—that have strived to be in-network and have successfully done so. 

I am very optimistic that the No Surprises Act will better protect patients and allow the industry 

to appropriately realign. Those providers, including hospital-based providers, which have 

program costs that are higher but charges that are lower and which have in-network contracts 

should not be punished for having done the right thing by entering into in-network agreements 

that the Association of Air Medical Services (AAMS) now opines constitute insufficient rates for 

other large, independent, national providers that have chosen a different business model.   
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Overcapacity 

12. As I stated earlier, since the 2002–2006 transition in payment schemes, the air-

ambulance industry has grown from about 450 helicopters to over 1,100. Over the same period, 

transport requests have not increased three-fold, despite aggressive marketing efforts by 

providers. Overcapacity in the industry has come about due to a lack of discipline in the absence 

of a properly functioning market and a lack of regulations that prevent similar overcapacity in 

the ground-ambulance industry. As the CEO of one national, independent provider candidly 

acknowledged to investors in 2015: “And if you ask me personally, do we need 900 air medical 

helicopters to serve this country, I’d say probably not, maybe 500, 600 could do well, but it’s an 

open market, these are—we don’t have certificate of need restrictions. And so, therefore, there’s 

going to be the inefficiency of competition.”1 Because demand for the service has not increased 

commensurate with supply, transports per aircraft have been reduced by about 35 percent. The 

effect of the reduction in the number of transports per aircraft has been to increase the provider’s 

cost to perform a transport. It is important to note that this situation was created by voluntary 

business decisions by air ambulance providers to increase the number of aircraft. Today, there 

are too many aircraft chasing too few patients with high fixed costs and too much debt. While 

rural access has improved in the past 20 years, in many geographic areas, the industry has added 

aircraft where they are most profitable, not where they are most needed. See Adams Database 

maps, attachment 1. 

                                                 
1 Susanna Luthi, “GAO: Emergency Air Transport Firms Hiked Prices 60% While Adding 
Bases,” Modern Healthcare (Mar. 21, 2019), https://tinyurl.com/yckn9my6. The transcript of the 
earnings call is available at Seeking Alpha, Earnings Call Transcripts (May 7, 2015), 
https://tinyurl.com/5craxyau. 
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13. Over the past 20 years, several private equity groups have bought air ambulance 

companies with debt. The decision to use substantial debt in the capital structure is, again, a 

voluntary business decision taken by private businesses. Massive debt, along with a reduction in 

flights per aircraft due to overcapacity, are the primary issues affecting the industry. As noted 

above, there has been insufficient market discipline to correct this problem.    

Types of Providers 

14. AAMS’s position that hospital-based providers and independent providers should have 

different qualifying payment amounts is based on the (often) false claim that hospital-based 

providers are subsidized so independent providers should be paid more for their services. In my 

view, from my many years of experience in the industry, the result would be essentially a 

government guarantee of the high charging practices of national, independent air ambulance 

companies, rather than allowing market forces to work as intended by the No Surprises Act.   

15. It is important to note that the operating costs of national, independent providers are 

typically substantially less than those of hospital-based programs. There are several reasons for 

this.  

16. To begin with, hospital-based programs typically make the most substantial and costly 

investments in quality and aviation safety. I will use a hospital program based in Northern Ohio 

as an example. This program utilizes twin engine aircraft that are equipped for flight under 

Instrument Flight Rules (IFR). Equipping the aircraft and training the pilots for operation under 

IFR is expensive. Further, the program’s crew consists of two pilots and either a physician or 

nurse practitioner on each flight. The “standard” air medical crew is one pilot, a nurse, and a 

paramedic. So, this program can be considered the “Gold Standard” in terms of quality and 

aviation safety. Yet, the program’s average gross charges per transport are less than $23,000. 
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Contrary to the general claims of AAMS on this point, this program receives no subsidy for its 

operations. In fact, the program operates in the black—even without counting any “downstream 

revenue” resulting from operation of the service. How can this be? The answer is flight volume. 

This hospital-based program averages about 450 transports per aircraft, per year (about 38 per 

month). They can spread their high fixed costs over a large number of transports. 

17. The hospital-based program’s charges are about one-third of the charges of an 

independent national provider’s that operates an air ambulance program nearby in Ohio. The 

aircraft is a single engine helicopter. The flight crew consists of one pilot, one nurse, and one 

paramedic. The billed charges at this base start at $53,484, plus $378 per mile. This situation of 

lower operating costs and higher charges is mimicked throughout other regions in the 

country. As another example, we recently reviewed a claim from a private-equity-owned 

provider where the aircraft utilized for the transport was a single engine Bell 206 that was 

manufactured in 1979. Billed charges for this transport were $67,000. Contrast this with $23,000 

in charges for the Northern Ohio hospital-based operation referenced above for a higher level of 

clinical and aviation investment. 

The No Surprises Act Lawsuit 

18. I am aware of the lawsuit filed by AAMS that seeks to vacate parts of the federal 

agency rules implementing the No Surprises Act. I am aware that AAMS is arguing that air-

ambulance services should not be treated as a single provider specialty because of the differences 

in contract prices charged by independent and hospital-based air-ambulance providers.   

19. I believe the No Surprises Act provides the tools needed to correct the problems in the 

air-ambulance market. Its independent-resolution process provides a way to insert market 

discipline into air-ambulance pricing. The Act removes the patient as a lever and facilitates a 
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level playing field in the negotiation process. This is a long-overdue fix to a problem that had an 

enormously negative effect on patients and to the financial viability of the companies that 

employ them. 

20. Beginning in 2018, I had multiple calls with the staffs of both U.S. Senators and U.S. 

House Members of both parties regarding the economic problems in the air-ambulance 

marketplace and potential solutions. Through those conversations, it is my view that the U.S. 

Congress understood the need to both correct the marketplace by disincentivizing the actions that 

led to higher prices and to encourage economic rewards for air-ambulance providers based on 

quality and safety. It is my view that these concerns can be addressed in large measure through 

the tools provided by the No Surprises Act. 
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 I declare under penalty of perjury as set forth in 28 U.S.C. § 1746 that the foregoing is true 

and correct to the best of my knowledge, information, and belief. 

 

 

Jeff Frazier 

Stevensville, Montana 

January 25, 2022 
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ATTACHMENT 1 
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National Air Medical Services GIS Database

Rotor Wing (RW) Base Location with 10 min fly circle. 
(10 min fly circle varies with cruise speed of RW model).
Corporate Office

95% Complete
(Oct. 1, 2003)

242 Services*  
472 RW Bases
545 RW Aircraft

Center for Transportation Injury Research (CenTIR)
Association of Air Medical Services (AAMS)

-- Support provided by NHTSA & FHWA

* RW Services Providing Scene Response. 
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