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UNITED STATES DISTRICT COURT

DISTRICT OF MAINE

JANE DOES 1-6, et al., )
)

Plaintiffs, )

)

V. ) 1:21-¢v-00242-JDL

)

JANET T. MILLS, in her official )
capacity as Governor of the )
State of Maine, et al., )
)

Defendants. )

ORDER ON MOTION TO STAY

The Plaintiffs, Jane Does 1-6 and others, seek to stay all proceedings in this
Court (ECF No. 81) pending the resolution of their petition to the United States
Supreme Court for a writ of certiorari to the First Circuit Court of Appeals. The
Plaintiffs argue that a stay would conserve judicial resources while the Supreme
Court considers questions that could shape the course of this litigation. Defendants
Janet T. Mills, Governor of the State of Maine; Jeanne M. Lambrew, Commissioner
of the Maine Department of Health and Human Services; and Dr. Nirav D. Shah
(collectively, “State Defendants”) oppose the Plaintiffs’ motion (ECF No. 85).
Defendants MaineHealth; Genesis Healthcare of Maine, LLC; Genesis Healthcare,
LLC; and MaineGeneral Health (collectively, “MaineHealth-Genesis Provider
Defendants”) also oppose the motion (ECF No. 87). Defendant Northern Light Health
Foundation takes no position (ECF No. 86). After careful consideration and for the

reasons that follow, I deny the Plaintiffs’ motion (ECF No. 81).
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I. BACKGROUND

My earlier Order denying the Plaintiffs’ Motion for Preliminary Injunction sets
forth in detail the facts underlying this case and the events leading to that Order.
Does v. Mills, No. 1:21-cv-00242, 2021 WL 4783626, at *2-5 (D. Me. Oct. 13, 2021).
Subsequent to that Order, on October 14, 2021, the Plaintiffs filed an emergency
motion for an injunction pending appeal to the First Circuit, which was denied. Does
1-3 v. Mills, No. 21-1826, 2021 WL 4845812 (1st Cir. Oct. 15, 2021) (mem). The First
Circuit also affirmed this Court’s denial of the preliminary injunction. Does 1-6 v.
Mills, 16 F.4th 20, 24 (1st Cir. 2021). The Plaintiffs then sought injunctive relief from
the Supreme Court, which was denied on October 29, 2021. Does 1-3 v. Mills, 142 S.
Ct. 17 (2021) (mem). On November 11, 2021, the Plaintiffs filed a petition to the
United States Supreme Court for a writ of certiorari to the First Circuit Court of
Appeals (ECF No. 81-1). The Plaintiffs also filed a motion to expedite the Supreme
Court’s consideration of their petition (ECF No. 81-2), which was denied on December
6, 2021. Does 1-3 v. Mills, No. 21-717, 2021 WL 5763094 (U.S. Dec. 6, 2021) (mem).

II. DISCUSSION

The determination of whether to grant a stay of proceedings in this case is
discretionary, as “[a] district court enjoys inherent power to ‘control the disposition of
the causes on its docket with economy of time and effort for itself, for counsel, and for
litigants.” City of Bangor v. Citizens Commc’'ns Co., 532 F.3d 70, 99 (1st Cir. 2008)
(quoting Landis v. N. Am. Co., 299 U.S. 248, 254 (1936)). “A stay is an intrusion into
the ordinary process of administration and judicial review,” and is therefore ‘not a

matter of right,” but rather is an exercise of discretion.” Katz v. Liberty Power Corp.,
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No. 18-cv-10506, 2020 WL 3440886, at *3 (D. Mass. June 23, 2020) (quoting Nken v.
Holder, 556 U.S. 418, 427 (2009)).

The First Circuit has cautioned that “stays cannot be cavalierly dispensed:
there must be good cause for their issuance; they must be reasonable in duration; and
the court must ensure that competing equities are weighed and balanced.” Marquis
v. FDIC, 965 F.2d 1148, 1155 (1st Cir. 1992). “The proponent of a stay bears the
burden of establishing its need.” Widi v. McNeil, No. 2:12-cv-00188, 2013 WL
5348628, at *3 (D. Me. Sept. 24, 2013) (quoting Clinton v. Jones, 520 U.S. 681, 708
(1997)).

A. Good Cause

The Plaintiffs contend that good cause for a stay exists because the Supreme
Court is likely to grant their petition for writ of certiorari, the case involves a
substantial question of law that could be dispositive of the case, and a stay would
prevent potentially unnecessary litigation on the merits. For reasons I will explain,
these arguments are unpersuasive.

First, the Plaintiffs’ assertion that the Supreme Court is likely to grant the
petition for writ of certiorari is unavailing. They argue that although only three
Supreme Court Justices voted to grant the injunctive relief they sought in this case,
two additional Justices who had concurred in the denial explained that they did not
want to analyze the issues raised by the Plaintiffs’ request in the context of an
emergency application from one case. The Plaintiffs argue that those two Justices

will likely support review through the ordinary petition process now that similar
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litigation from the Second Circuit has also reached the Supreme Court through a
petition for emergency relief.

The Plaintiffs’ argument fails to account for the fact that the two Justices who
declined to grant the requested emergency injunctive relief indicated that they
viewed the case as a poor candidate for a grant of certiorari. Justice Barrett cautioned
against granting emergency relief where the applicant is unlikely to succeed on the
merits because, “[w]ere the standard otherwise, applicants could use the emergency
docket to force the Court to give a merits preview in cases that it would be unlikely
to take.” Does 1-3, 142 S. Ct. at 22 (Barrett, J., concurring). Justice Kavanaugh
joined in this opinion. Although far from certain, Justices Barrett and Kavanaugh’s
stated reason for denying emergency injunctive relief suggests that they will not
support a grant of certiorari review.

The Plaintiffs’ argument that good cause exists to stay the proceedings because
a substantial question of law exists relies singularly on Justice Gorsuch’s dissent
from the Supreme Court’s denial of their application for emergency injunctive relief.
Justice Gorsuch wrote that “[t]his case presents an important constitutional question,
a serious error, and an irreparable injury.” Does 1-3, 142 S. Ct. at 22 (Gorsuch, J.,
dissenting). The Plaintiffs characterize this statement as evidence that they are
likely to be granted a writ of certiorari, and that good cause exists for this Court to
grant a stay.

The Plaintiffs’ argument obscures the fact that Justice Gorsuch wrote in
dissent. The Plaintiffs offer no support for the proposition that at least three

additional Justices agree with Justice Gorsuch’s assertion absent the development of

4



Case 1:21-cv-00242-JDL Document 96 Filed 01/04/22 Page 50f 8 PagelD #: 1111

a trial court record. In addition, as this Court has previously observed, “[b]ased on
sheer numbers, the likelihood that the United States Supreme Court will accept any
case on certiorari is remote . . . especially in the absence of a conflict on the issue
among circuit courts.” U.S. v. Kenney, No. CR-07-66-B-W, 2008 WL 3285891, at *2
(D. Me. Aug. 5, 2008). Here, the two Circuit Courts to address the issues presented
here have aligned in rejecting the arguments put forth by the Plaintiffs. See Does
1-6, 16 F.4th at 29-35; We The Patriots USA, Inc. v. Hochul, 17 F.4th 266, 280-90 (2d
Cir. 2021).

The Plaintiffs also argue that because there were two similar New York cases
pending review by the Supreme Court on requests for preliminary injunctive relief at
the time the Plaintiffs filed their motion to stay proceedings, a merits review of their
case is more likely. However, since the Plaintiffs’ filing of their motion to stay
proceedings, the Supreme Court has denied injunctive relief in the New York cases.
This argument, therefore, lends no support for a stay of this case.

Rather than showing that further development of this case at the trial court
level would be unnecessary, the Plaintiffs’ arguments, considered in context,
demonstrate that additional development of the record is needed for the full
evaluation of the merits of the Plaintiffs’ claims at both the trial and appellate levels.
B. Reasonable Duration

Next, the Plaintiffs argue that because they sought expedited review of the
petition for writ of certiorari, and because the Supreme Court will hold its next case
conference on January 7, 2022, the delay in proceedings resulting from the grant of a

stay would be minimal. However, on December 6, 2021, the Supreme Court denied
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the Plaintiffs’ request for expedited review. Does 1-3, 2021 WL 5763094.
Additionally, there is no guarantee that the Plaintiffs’ petition will be considered
during the January 7, 2022 case conference. The Plaintiffs have not demonstrated,
beyond mere conjecture, that a stay, if granted, would be for a reasonable duration.
C. Weighing the Competing Equities

The Plaintiffs argue that the equities weigh in their favor because granting a
stay would benefit the Court and all parties by avoiding potentially unnecessary
litigation costs.

In the context of evaluating a request for a stay of proceedings, “[l]itigation

)

expenses, even a ‘substantial and unrecoupable cost,” do not give rise to hardship or
Inequity requiring a stay in proceedings. Katz, 2020 WL 3440886, at *4 (quoting
Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1, 24 (1974)). “[B]eing
required to defend a suit, without more, does not constitute a ‘clear case of hardship
or inequity’ within the meaning of Landis.” Indep. Living Ctr. of S. Cal. v. Shewry,
No. CV 08-3315 CAS, 2010 WL 11520551, at *1 (C.D. Cal. Mar. 17, 2010) (quoting
Lockyer v. Mirant Corp., 398 F.3d 1098, 1112 (9th Cir. 2005)). The Plaintiffs’
responsibility to pay foreseeable litigation costs associated with a civil action that
they initiated does not, without more, give rise to unfair hardship or inequity.

On balance, I find that the public’s interest in the speedy and just
determination of civil proceedings, particularly a civil proceeding presenting issues
of great public importance, favors the denial of the Plaintiffs’ stay request. For

reasons I have already explained, the path to the quickest and final resolution of

those issues is the timely development of an evidentiary record by this court.
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D. Federal Rule of Appellate Procedure 41(d)(1)

Noting that there is no specific rule that governs a petition to stay federal
district court proceedings pending disposition of a petition for certiorari, the Plaintiffs
also argue that a stay should be awarded in keeping with the requirements of Federal
Rule of Appellate Procedure 41(d)(1), which applies to petitions to stay the mandate
of a circuit court pending filing of a petition for certiorari. Under Appellate Rule
41(d)(1), the litigant seeking a stay “must show that the petition would present a
substantial question and that there is good cause for a stay.” The MaineHealth-
Genesis Provider Defendants also suggest that the rule provides useful, nonbinding
guidance for the exercise of this court’s discretion.

The Plaintiffs challenge Maine’s vaccine mandate on First Amendment
grounds, arguing that the lack of religious exemption violates the Plaintiffs’ Free
Exercise rights and that Title VII's religious accommodation provisions preempt the
vaccine mandate. In their petition for a writ of certiorari, the Plaintiffs seek review
of the First Circuit’s affirmance of my denial of a preliminary injunction against
Maine’s vaccine mandate for healthcare workers. Since the Plaintiffs’ petition for
emergency injunctive relief was denied by the Supreme Court, the Supreme Court
also rejected a request for emergency injunctive relief against a similar New York
State vaccine mandate. Dr. A v. Hochul, No. 21A145, 2021 WL 5873126 (U.S. Dec.
13, 2021) (mem). In Dr. A., as in this case, the circuit court denied injunctive relief.

Accordingly, no circuit court has affirmed a preliminary injunction in a similar
case, so there i1s no split of circuit authority that presents a substantial question for

the Supreme Court to resolve. The Supreme Court’s decisions have made clear that,
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at least at the preliminary injunction stage, a majority of the Justices do not view the
First Amendment issue presented here as raising a substantial question in need of
immediate resolution. Additionally, as to the Title VII claims, the Plaintiffs have not
argued that a substantial question exists.

Thus, the substantial question criterion of Federal Rule of Appellate Procedure
41(d)(1) does not alter the conclusion that a stay is not warranted.

III. CONCLUSION
For the foregoing reasons, the Plaintiffs’ Motion to Stay (ECF No. 81) is

DENIED.

SO ORDERED.

Dated this 4th day of January, 2022.

/s JON D. LEVY
CHIEF U.S. DISTRICT JUDGE




