
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

   

In re: 
 
THE ALIERA COMPANIES INC., 
 
 Debtor.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 21-11548 (JTD) 
 
Related to ECF No. 18 and 40. 
 
Obj. Deadline: Jan. 6, 2022, at 4:00 P.M. (EST) 
H’rg Date: Jan. 13, 2022, at 11:00 A.M. (EST) 

   
PETITIONING CREDITORS’ REPLY IN SUPPORT OF THEIR MOTION TO 

TRANSFER VENUE OF THE LATER-FILED VOLUNTARY BANKRUPTCY CASES 
OF THE ALIERA COMPANIES INC. AND ITS FOUR AFFILIATES 

   

 INTRODUCTION 

Unable to respond on the merits, The Aliera Companies, Inc. (“Aliera”) tries to dismiss the 

Petitioning Creditors (“Petitioners”) motion, claiming that their briefing contains “irrelevant and 

inappropriate innuendo, hyperbole, half-truths and misleading or incomplete statements” that they 

are nonetheless unwilling to specifically identify or address because, Aliera asserts, they are 

“irrelevant.” D.I. 40, p. 1-2.  

Aliera does not grapple with the facts of its illegal scheme contained in Petitioners’ 

briefing (supported by extensive evidence) because it cannot. The facts are undisputed in 

extensive litigation before multiple federal district judges and state regulators. Every court to 

consider Aliera’s scheme has found it to be illegal. See D.I. 18, Ex. C (“Aliera has misused that 

money [paid by Sharity members] and has defrauded these individuals.”); Ex. D (“Aliera misled 

the class members into entering into contracts for a product that was not what it purported to be 

and did not comply with applicable federal or state law.”); LeCann v. Aliera Cos., No. 1:20-cv-

2429-AT, 2021 U.S. Dist. LEXIS 115827, at *56-57 (N.D. Ga. June 22, 2021) (“Aliera and its 

                                                 
1
 The last four digits of the Debtor’s federal taxpayer identification number are 9555. The 

address of the Debtor’s principal office is 990 Hammond Drive, Suite 700, Atlanta, 
Georgia 30328. 
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affiliates have been investigated, sued, enjoined and subjected to ‘cease and desist’ orders in 

several jurisdictions, all of which have determined that Aliera’s plans do not qualify as HCSMs 

and that Aliera is engaged in the unauthorized business of insurance.”).  

Aliera is the sole objector to the Petitioners’ motion to transfer venue of the later-filed 

voluntary bankruptcy cases of The Aliera Companies and its four affiliates. See D.I. 18. No 

creditor submitted a statement or declaration in support of Aliera’s position that this bankruptcy 

should occur in Georgia rather than Delaware. The silence of Aliera’s creditors in response to 

Petitioners’ Motion to Transfer Venue speaks volumes. None support Aliera’s preferred venue in 

the Northern District of Georgia. And, in sharp contrast, the Sharity Liquidating Trust, three 

additional creditors (including two creditors with undisputed, non-contingent, liquidated claims) 

and half a dozen states filed statements or declarations in support of the Petitioners’ venue motion. 

See D.I. 39, 39-1, 41-1, 42-1, 42-2, 42-3. In sum, various creditors and regulators strongly support 

venue remaining here in Delaware, not Georgia.  

Ultimately, Aliera’s main venue argument is that the debtor’s choice of venue should 

control, even when the debtor originally chose to avoid bankruptcy by opting for filing an 

assignment for the benefit of creditors (“ABC”) and was pulled into bankruptcy against its will. 

But that is not the law. Where, as here, the original bankruptcy filing was involuntary, there is no 

automatic deference to the debtor’s choice of forum. In re Caesars Entm’t Operating Co., No. 15-

10047 (KG), 2015 Bankr. LEXIS 314, at *24-25 (Bankr. D. Del. Feb. 2, 2015) (where the original 

bankruptcy filing was involuntary, the debtor’s preferred venue must be “closely scrutinized”). 

Since Aliera cannot be “restructured” given the illegal nature of its business, and since the related 

Sharity bankruptcy is already before this Court, venue should remain in the District of Delaware. 

 ARGUMENT 

A. The Court Should Stay the Georgia Bankruptcy 

Aliera does not address Petitioners’ request that this Court enter an interim order under 

Bankruptcy Rule 1014(b) to direct the parties to the later-filed Aliera voluntary bankruptcy not to 
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proceed while this motion is pending, except as needed to preserve the property of Aliera’s 

bankruptcy estates. D.I. 18, pp. 1-2. The Court should enter this requested order, as it is not 

contested. 

B. Venue Should Remain in Delaware in the Interest of Justice 

Aliera argues that its choice of forum, the Northern District of Georgia, should outweigh 

the interest in maintaining venue here in Delaware. See D.I. 40, p. 6, ¶11, citing cases. With one 

exception, those cases do not involve the atypical situation where the debtor first availed 

themselves of a non-judicial means of winding down its business, and only filed for bankruptcy 

after an involuntary petition was filed. And that one exception, In re Suntech Power Holdings Co., 

520 B.R. 399, 408 (Bankr. S.D.N.Y. 2014), actually supports Petitioners.  

 In Suntech, an involuntary bankruptcy petition was filed after several creditors obtained 

judgments against the debtor. Id. The debtor then filed a competing bankruptcy case and the parties 

filed cross motions on venue. Id., at 410. Although the court recognized that, in a typical case, the 

debtor’s choice of forum might carry “great weight,” it denied the debtor’s choice of venue. See 

id, at 420-24. In particular, the court concluded that the district in which the involuntary petition 

was filed had a greater interest in the case. Id., at 422. The court noted that the pending involuntary 

case was “intertwined” with the other case such that it was more “efficient” for the same court and 

the same judge to hear the cases at the same time. Id., at 423.  

Aliera also relies on In re Caesars, 2015 Bankr. LEXIS 314, for the proposition that 

Petitioners bear a heavy burden to overcome the debtor’s choice of venue. D.I. 40, p. 6. But in 

Caesars, the court’s decision in favor of the debtor’s choice of venue turned on two key issues 

wholly absent in this case: First, the court concluded that the involuntary bankruptcy was an 

“anticipatory filing” in order to pre-empt the debtor from choosing a less favorable forum. See In 

re Caesars, 2015 Bankr. LEXIS 314 at *26. Here, there is no evidence that Aliera contemplated 

filing bankruptcy until after the involuntary petition was filed. Indeed, Aliera planned to avoid 

bankruptcy altogether by filing the ABC.  
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Second, in Caesars, the debtor planned to reorganize rather than go out of business. It 

demonstrated to the court that there were advantages under the law in its preferred jurisdiction that 

could benefit its reorganization efforts. Here, in contrast, Aliera will cease operations as a result 

of its bankruptcy, and Aliera fails to identify any benefit under the law of the Northern District of 

Georgia that is not available in Delaware. 

Finally, Aliera argues that its illegal actions should not be a basis for questioning its choice 

of venue, noting that in Caesars, there were “allegations of wrongdoing.” D.I. 40, p. 7. But in this 

case, Petitioners do not merely allege wrongdoing. They offer repeated judicial and regulatory 

adjudications that Aliera engaged in the illegal and unauthorized sale of insurance in states across 

the country. See D.I. 39-1 (States’ statements of interest); D.I. 18-2, Exs. C-D; LeCann, 2021 U.S. 

Dist. LEXIS 115827, at *56-57. Where the debtor’s wrongdoing has been decided by multiple 

courts and regulators, the debtor’s preference should no longer carry any weight.  

C. These Cases Involve a Significant Learning Curve. 

Aliera claims that there is no “learning curve” here because the Aliera bankruptcy will 

simply result in a liquidated trust, questioning “what special knowledge and history would the 

Georgia Court need to make that process more efficient?” 

Aliera ignores the unique nature of the Aliera/Sharity scheme, which this Court and the 

U.S. Trustee for the District of Delaware have spent considerable time learning. The Aliera/Sharity 

business was unlike any other – members were sold something that had the “look and feel” of 

traditional health insurance, claimed to be both “ACA compliant” and a “recognized Health Care 

Sharing Ministry,” although neither claim was true. The company further promised coverage of 

health benefits but did not deliver coverage for most of the benefits promised. Indeed, Aliera took 

the majority of every premium dollar from Sharity members, rather than pay claims. Having 

another court start from scratch with these issues, while this Court continues to adjudicate the 

rights of Sharity and Aliera in the pending adversary action, is not efficient.  
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D. Venue in Delaware Benefits All Creditors 

Aliera argues that Petitioners are only thinking of themselves by pursuing venue in 

Delaware. D.I. 40, p. 7 (asserting that Petitioners believe that they are the “only or at least most 

important creditor class”). Aliera’s claim is completely unfounded (and without any citation to 

evidence). At all times Petitioners sought to benefit all creditors by petitioning for involuntary 

bankruptcy. Bankruptcy proceedings are not intended to enforce any particular claim or judgment 

– even that of the Petitioners. Instead, bankruptcy is designed to allow an orderly resolution of all 

creditors’ claims: 

Bankruptcy is a collective remedy, with the original purpose—which continues to 
this day—to address the needs and concerns of creditors with competing demands 
to debtors’ limited assets, and with the understandable desire that the debtor’s assets 
not go to the swiftest, or the most aggressive, of them.  

In re Murray, 543 B.R. 484, 494-95 (Bankr. S.D.N.Y. 2016) (emphasis in original). The filing of 

the involuntary bankruptcy petition merely preserved the status quo for all creditors, not just 

Petitioners.  

 Nonetheless, Petitioners, the Sharity Liquidating Trust, OneShare and NTG Consultants 

represent the vast majority of Aliera creditors, both in terms of dollars owed, and numbers of 

claimants. These creditors strongly support venue remaining in Delaware, while no creditors have 

come forward to support Aliera’s preferred choice of venue. The Court should consider as a factor 

the support by creditors for continued venue in Delaware.  

E. Aliera Does Not Dispute the Close Connection Between This Bankruptcy and 
In Re Sharity Ministries, Inc. 

Aliera does not dispute that this case is interconnected with In re Sharity Ministries, Inc., 

pending before this Court. Instead, it claims that the close connection is irrelevant based on its 

speculation that this Court lacks jurisdiction over the adversary action filed against it in the Sharity 

bankruptcy. First, no motion has been made that this Court lacks jurisdiction over that action, and 

Aliera’s argument is speculative.  
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Second, Aliera’s reliance on In re Resorts, Int’l, 372 F.3d 154 (3d. Cir. 2004), is misplaced. 

That case does not stand for the proposition that an adversary action pending after plan 

confirmation cannot be “related to” the bankruptcy because the debtor’s estate no longer exists. 

The facts in Resorts were significantly different there than the facts underlying the adversary action 

against Aliera. The liquidating trustee in Resorts filed an action against the trust’s accountant seven 

years after the plan had been confirmed, for malpractice that arose after the plan was confirmed. 

Id., at 158. The adversary action against Aliera was filed before the plan was confirmed and was 

based on Aliera’s actions that occurred before the bankruptcy was filed. See In re Sharity, D.I. 

305, 313. The Plan approved by this Court assumed the continuation of actions against Aliera and 

others, and the funding of the trust to pay defrauded members depends on the recovery from the 

adversary actions. Other courts have distinguished Resorts for the same reasons, even after a plan 

has been confirmed and the debtor no longer exists. In Liquidating Tr. Of the MPC Liquidating 

Trust v. Granite Fin. Solutions, Inc., 465 B.R. 384, 391-92 (Bankr. D. Del. 2012), the court noted 

the “key factual distinction” that the claim in Resorts arose after confirmation of the Plan. It held 

that that the action was clearly related to the bankruptcy, and that the confirmation order clearly 

contemplated pursuit of the action. It held that it had jurisdiction to hear an adversary action that 

had been filed by debtor before the confirmation of plan and the transfer of assets to liquidating 

trust. Similarly, in IT Group, Inc. v. D’Aniello, No. 04-1268-KAJ, 2005 U.S. Dist. LEXIS 27869 

(D. Del. Nov. 15, 2005) the court rejected the argument that the lawsuit was unrelated to the 

bankruptcy because the estate no longer existed. Distinguishing Resorts, it held that claims arising 

before the filing of the bankruptcy petition and asserted on behalf of the unsecured creditors 

committee before confirmation were logically connected to the debtor’s insolvency and subsequent 

bankruptcy, supporting the court’s jurisdiction. Id., at *18-19.  

F. Proper Resolution of Venue, Date of Bankruptcy Filing and Aliera’s Motion 
to Dismiss. 

Another case provides a clear path to resolving the competing venue motions and Aliera’s 

motion to dismiss, should it be properly filed and served. See In re Premier Gen. Holdings, Ltd., 
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427 B.R. 592, 599-600 (Bankr. W.D. Tex. 2010). In that case, a court was presented with a first-

filed involuntary petition and a later-filed voluntary petition (but no dispute over venue). In that 

case, the court concluded that the two petitions should be consolidated under the first involuntary 

petition, so that the commencement date would be the earlier of the two dates. Id. This was required 

in order to discourage “tactical behavior on the part of the debtor” to time its voluntary petition in 

a manner to “maximize the sheltering of pre-petition transfers.” Id. at 599. In Premier, the court 

identified a straightforward process to resolve the dispute: 

1. Treat the filing of the voluntary petition as the functional equivalent of a motion 
to convert the involuntary case to a voluntary case under the chapter selected by the 
debtor. 

2. Consolidate the two cases into a single case, with the first filed case (and case 
number) controlling. 

3. Afford the debtor the opportunity, on motion and an opportunity for a hearing, 
to seek the dismissal of the involuntary petition for cause, with the burden of proof 
placed on the debtor. 

Id. at 602. Once the Court concludes that venue should remain in Delaware, it should consolidate 

the cases as the Premier court did, or at the very least stay the Georgia action until the Motion to 

Dismiss is resolved.  

 CONCLUSION 

The claims of all creditors can be most efficiently and fairly administered in this District, 

where the issues have already been raised, the attorneys have entered appearances, various states 

have expended substantial effort in seeking a positive outcome for their residents, and the U.S. 

Trustee and this Court are already well-advised on the facts and circumstances. 

Petitioners’ Motion to transfer venue should be granted, and Aliera’s motion denied.  
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Dated:  January 10, 2021 
 Wilmington, Delaware 

Respectfully submitted, 

  
  /s/ Joseph H. Huston, Jr. 
 Joseph H. Huston, Jr. (No. 4035) 

David W. Giattino (No. 5614) 
STEVENS & LEE, P.C. 
919 North Market Street, Suite 1300 
Wilmington, Delaware 19801 
Tel:  (302) 425-3310 | (302) 425-2608 
Fax: (610) 371-7972 | (610) 371-7988 
E-mail:  joseph.huston@stevenslee.com 
 david.giattino@stevenslee.com 
 
– and – 
 
Eleanor Hamburger (admitted pro hac vice) 
SIRIANNI YOUTZ SPOONEMORE HAMBURGER PLLC 
3101 Western Avenue, Suite 350 
Seattle, Washington 98121 
Tel: (206) 223-0303 
Fax: (206) 223-0246 
E-mail:  ele@sylaw.com 
 
– and – 
 
Cyrus Mehri (admitted pro hac vice) 
MEHRI & SKALET, PLLC 
2000 K Street NW, Suite 235 
Washington, D.C. 20006 
Tel: (202) 822-5100 
Fax: (202) 822-4997 
E-mail:  CMehri@findjustice.com 
 
Counsel to the Petitioning Creditors 
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CERTIFICATE OF SERVICE 

   
I, David W. Giattino, hereby certify that, on January 10, 2022, I caused true and correct 

copies of the Petitioning Creditors’ Reply in Support of Their Motion to Transfer Venue of the 

Later-Filed Voluntary Bankruptcy Cases of The Aliera Companies Inc. and Its Four Affiliates to 

be served via the Court’s CM/ECF system on counsel to the Debtor, The Aliera Companies Inc., 

and each of the system’s other registered users that are appearing in this case under the Bankruptcy 

Case. 

Dated: January 10, 2022 
 Wilmington, Delaware 

Respectfully submitted, 

  
  /s/ David W. Giattino 
 David W. Giattino (No. 5614) 

STEVENS & LEE, P.C. 
919 North Market Street, Suite 1300 
Wilmington, Delaware 19801 
Tel:  (302) 425-2608 
Fax: (610) 371-7988 
E-mail:  david.giattino@stevenslee.com 
 
Counsel to the Petitioning Creditors  
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