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STATEMENT REGARDING ORAL ARGUMENT
The Court has set oral argument in this case.
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INTRODUCTION
“After the President voiced his displeasure with the country’s
vaccination rate in September [2021], the Administration pored over the
U.S. Code in search of authority, or a “work-around,” for imposing a
national vaccine mandate.” BST Holdings, L.L.C. v. OSHA, 2021 U.S.
App. LEXIS 33698, at *12-13 (5th Cir. Nov. 12, 2021). One of the
Administration’s “work-arounds” was an Executive Order, E.O. 14042,
that required Federal departments and agencies to compel all Federal
contractors – for the first time ever – to require all of their employees
remotely related to a federal contract to be vaccinated against COVID19. Lacking any legislative authority from Congress to impose a
mandatory COVID-19 vaccine on federal contractors, the President
turned to the Procurement Act as a basis to impose a vaccine mandate on
as many individuals as possible.
But the President’s work-around won’t work. The President’s
authority, even as purchaser-in-chief, is not without limits. Like the
OSHA ETS mandate recently halted by the Supreme Court, Nat’l Fed’n
of Indep. Bus. v. DOL, 142 S. Ct. 661, 211 L.Ed.2d 448 (2022) (NFIB), the
federal contractor vaccination requirement is a public health measure
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and is not reasonably related to promoting economy and efficiency in
contracting. The contractor mandate is unlawful because it exceeds the
power delegated to the President by Congress in the Procurement Act.
In addition, the contractor mandate, like the now-withdrawn OSHA
ETS, is a “blunt instrument,” NFIB, 211 L.Ed.2d at 452, imposed on all
federal contractors without regard to the nature of their work or the
conditions of their workplaces, overbroad and not at all narrowly tailored
to achieve any legitimate procurement interest. Moreover, as conditions
continue to change and the virus morphs from Alpha to Delta to Omicron,
it is plain that universal vaccination is not a reliable safeguard against
infection or transmission, and that the need for vaccine mandates is
receding. At a minimum, the Government’s regulatory analysis based on
its concerns over the much more deadly Delta variant is now obsolete and
cannot be used to support a vaccine mandate under entirely different
facts.
The recent decisions by the Supreme Court staying the OSHA ETS
mandate while allowing the much narrower CMS mandate to be enforced
fully support the district court’s injunction against the federal contractor
mandate at issue here. Compare NFIB with Biden v. Missouri, __ S. Ct.

2
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___, 2022 WL 120950 (2022). As was true of the OSHA ETS, but unlike
the CMS, the President’s authority has never in its history been used to
impose a vaccination mandate, suggesting under the major questions
doctrine that Congress did not intend this expansion of presidential
authority. Also like the OSHA ETS, and again unlike the CMS mandate,
the challenged federal contractor mandate is in no way narrowly tailored
to address legitimate statutory procurement concerns in a specific
industry or type of procurement.
For these and other reasons discussed below the District Court
correctly found that ABC and the other Plaintiffs satisfied the
requirements for a preliminary injunction: likelihood of success on the
merits; irreparable harm; balance of equities favoring granting the
injunction; and public interest. And the nationwide scope of the
injunction was appropriate: ABC’s thousands of members in all 50 states
regularly perform large numbers of contracts for the federal government
across the country; anything less than a nationwide injunction would
deprive them of the protections afforded by the injunction issued on their
behalf. For all these reasons the District Court’s decision should be
affirmed.

3
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STATEMENT OF JURISDICTION
The State of Georgia invoked the district court’s jurisdiction under
28 U.S.C. § 1331 seeking to enjoin enforcement of rules promulgated to
give effect to EO 14042 which, inter alia, sought to require all federal
contractors, subcontractors, and those who work with them to be
vaccinated against SARS-CoV2 (COVID-19) as a condition of eligibility
for federal procurement contracts. (A150.) ABC sought and secured leave
to intervene as a party Plaintiff, on behalf of its members nationwide.
The U.S. District Court for the Southern District of Georgia, per the Hon.
R. Stan Baker, Judge, entered a preliminary injunction on December 7,
2021. (A298.) The federal government appealed on December 9, 2021.
(A326); see Fed. R. App. P. 4(a)(1)(B). This Court has appellate
jurisdiction under 28 U.S.C. § 1292(a)(1).
STANDARD OF REVIEW
“Because a preliminary injunction is reviewed under the deferential
abuse of discretion standard, the narrow question for us is whether the
state has made a strong showing that the district court abused its
discretion.” Robinson v. AG, 957 F.3d 1171, 1177 (11th Cir. 2020).
(internal citation omitted). In conducting abuse-of-discretion analysis,

4
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legal determinations receive plenary review, but factual findings stand
unless they are clearly erroneous. See, e.g., Indep. Party of Fla. v. Sec’y,
State of Fla., 967 F.3d 1277, 1280 (11th Cir. 2020).
STATEMENT OF ISSUES
1.

Whether the President exceeded the scope of the powers

delegated to him by Congress in the Federal Property and Administrative
Services Act of 1949, 40 U.S.C. § 101 et seq. (“Procurement Act”), when
he sought to impose a vaccine requirement on federal contractors,
subcontractors, and those who work with them?
2.

Whether the required insertion of a “vaccine safety clause” in

federal contracts and solicitations was neither narrowly tailored nor
reasonably related to promoting efficiency and economy in federal
procurement?
3.

Whether the district court correctly issued a nationwide

injunction against enforcement of the vaccine safety clause?
STATEMENT OF FACTS
Associated Builders and Contractors, Inc. (“ABC”) is a trade
association representing the interests of tens of thousands of member
construction contractors and related firms from all over the United

5
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States, including Georgia, who perform work in this state and throughout
the country. The District Court found that ABC has members across the
United States and that those members were awarded 57% of all federal
construction contracts exceeding $25 million awarded during fiscal years
2009-2020. (A321 n. 15.) Many of ABC’s members regularly bid on, are
awarded, and perform federal construction contracts that would be
covered by EO 14042 and its implementing regulations. The EO and
regulations of the Federal Acquisition Council purport to mandate
vaccination of all federal contractors’ employees and the inclusion of a
“vaccine safety clause” in federal contracts wherein the contractor
pledges to adhere to guidance from the Safer Federal Workforce Task
Force at all locations (hereafter the “Contractor Mandate”).
Two ABC members provided representative testimony at the
Court’s December 7, 2021, hearing. The District Court found that
McKelvey Mechanical, Inc., a small business member of ABC, typically
bids on many federal contracts each year and usually wins 4 – 6 each
year. A majority of McKelvey employees are not vaccinated and many
have stated that they will quit if they are required to be vaccinated.
(A311.) Cajun Industries Holdings, LLC (“Cajun”), another member of

6
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ABC, had a number of forthcoming solicitations by the U.S. Army for
construction projects that it normally would bid on and perform; however,
it is unlikely to bid if the mandate is in effect because many of its
unvaccinated workers – over half its workforce – have indicated that they
would quit if they are required to be vaccinated. These and many other
members of ABC routinely enter into contracts that would be covered by
EO 14042 or have current contracts that would be subject to EO 14042 if
they are reviewed, modified or have options that are exercised. (A312313.)1
Information from the General Services Administration Website for
federal contracts, which frequently and routinely issues solicitations and
pre-solicitation for bids, established a number of solicitations that would
be covered by EO 14042. (A311–312; see also Ex. ABC-4.)
The President issued EO 14042 on September 9, 2021, after
expressing frustration at the rate of vaccinations against COVID-19

The Government’s brief incorrectly claims that ABC’s standing and
showing of harm was based solely on the affidavits of two of its members.
The Government improperly ignored but has not disputed that ABC
represents thousands of members nationwide whose government
contracting opportunities are jeopardized by the mandate in the same
manner as the two companies whose affidavits were presented. (A31213.)

1
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nationally. 86 Fed. Reg. 50,985 (Sept. 14, 2021). The EO’s provisions were
to be implemented by the Office of Management and Budget (OMB), the
Safer Federal Workforce Task Force (the “Task Force”), and the Federal
Acquisition Regulatory (FAR) Council. On September 28, 2021, without
engaging in the customary notice and comment period, OMB published a
Determination of the Promotion of Economy and Efficiency in Federal
Contracting Pursuant to Executive Order No. 14042 (the “OMB
Determination”). 86 Fed. Reg. 53,691 (Sept. 28, 2021). After the
Complaint was filed in this matter, the OMB Director issued a revised
determination that revoked the initial Determination, provided
additional reasoning and support, gave contractors additional time to
comply, and provided for public comment; however, OMB proceeded to
implement its vaccine mandate before receiving notice and comment.
(A304.) 86 Fed. Reg. 63,418 at 421 (November 16, 2021). In attempting
to justify the unprecedented mandate, OMB expressly relied on the need
to combat the more deadly Delta variant of COVID which was then
dominant. Id. at 63,423. OMB’s explanation did not mention the Omicron
variant, which has since superseded Delta, and appears to have

8
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significantly lower rates of serious illness or death but is less inhibited
by the vaccines OMB has sought to mandate.
OMB’s economy and efficiency analysis covers just two (2) pages in
the Federal Register, 86 Fed. Reg. 63,421 – 63,422, and does not support
the Government’s sweeping statement that “many” private companies
have imposed mandatory vaccination. (Cf. Appellant’s Brief at 6.) With
next to no supporting statistical data and no explanation of OMB’s
claimed “expertise” in public health matters, OMB’s analysis asserts that
the effect of the proposed vaccine mandate “will be to decrease the spread
of COVID-19, which will in turn decrease worker absence, save labor
costs on net, and thereby improve efficiency in Federal contracting.” 86
Fed. Reg. at 63421. The OMB report further states that “numerous”
private companies have instituted similar requirements, though the
footnotes identify only a few extremely large employers such as Tyson
Foods and United Air Lines. (Id. at n.14.)
The resulting federal contractor mandate imposed a sweeping and
unprecedented burden on all government contractors, including but not
limited to construction contractors such as the ABC members who
perform work pursuant to Federal contracts nationwide. The mandate

9
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would require all Federal contractor workplace locations, regardless of
size or resources, to require their covered employees to be fully vaccinated
against COVID-19 in order to perform such contracts, and to pledge
future compliance with government directives, without regard to the
nature or location of the services provided and at a time when there
already is a critical shortage workers in every occupation, particularly
construction.2 (A300.) The District Court found:
The FAR Memo lists the types of solicitations and contracts
in which the agencies “are required to include” the new clause,
id. at p. 2 (emphasis added), but it also states that, “[t]o
maximize the goal of getting more people vaccinated and
decrease the spread of COVID-19, the Task Force strongly
encourages agencies to apply the requirements of its guidance
broadly, consistent with applicable law, by including the
clause in” other types of contracts that are not otherwise
covered by EO 14042, id. at p. 3 (emphasis added).
(A303-304.)
The District Court heard from three witnesses who described the
onerous and time-consuming processes they had undertaken (typically
requiring major input and assistance from numerous other departments

The latest unemployment rate is
3.9%.https://tradingeconomics.com/united-states/unemployment-rate.
With regard to the construction industry, however, undisputed affidavit
testimony established that there is currently a shortage of skilled
construction workers of more than 430,000 workers. (A.134-139.)
2
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across their institutions) to identify the employees covered by the
mandate and implement software and technology to ensure that those
employees have been fully vaccinated or have requested and been
granted an accommodation or exemption, by the deadline in January
2022. Not only must these covered employers ensure that their own
employees satisfy the mandate, but they also must require that any
subcontractors’ employees working on or in connection with a covered
contract comply. This last number is significant: the District Court found
that approximately 20% of Georgia Tech’s covered employees, 39% of
Augusta State’s covered employees, and a majority of the University of
Georgia’s covered employees had not submitted proof of vaccinations.
This raises concerns that these institutions will be found non-compliant
and may lose valuable employees. (A306.)
These findings were consistent with the undisputed facts set forth
in ABC’s affidavits, cited above, in which significant percentages of
construction industry employees remain unvaccinated and have openly
stated their intent to quit if compelled to be vaccinated as a condition of
employment. The court also found that the imposition of substantial
compliance costs when the rule or statute ultimately is invalidated

11
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constitutes irreparable harm. Biden, 2021 U.S. Dist. LEXIS 234032, at
*34-35 (2021).
The Government only presented two declarations for the record
which were limited to disputing whether a few specific State contracts
were covered by EO 14042. The Government conceded that one contract
with Georgia Tech was covered by EO 14042. The Government submitted
no evidence at the December 7, 2021, hearing. Nor did the Government
include a Statement of Facts in Appellants’ Brief.
Since this case was filed the Supreme Court has upheld an
injunction barring enforcement of the 100-employee mandate proposed
in an ETS by OSHA. NFIB, supra. Significantly, the OMB guidance
relied on by the Government in this appeal of the federal contractor
mandate states that its purpose was to “align[] the vaccination deadline
for federal contractors with the vaccination deadline for private
companies under recent regulatory actions. In particular the [OSHA
ETS]….” 86 Fed. Reg. at 63,424. Notwithstanding that the OSHA ETS
now has been stayed by the Supreme Court and withdrawn by OSHA,3

On January 25, 2022, the Biden Administration withdrew the OSHA
ETS that was the subject of the Supreme Court’s NFIB decision.
https://www.osha.gov/coronavirus/ets2
3
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OMB has issued no supplemental guidance explaining why the federal
contractor mandate should not likewise be stayed or withdrawn,
according to its own terms.
SUMMARY OF ARGUMENT
The District Court’s grant of a nationwide preliminary injunction
against implementation and enforcement of the contractor mandate
should be affirmed. Appellees satisfied the requirements for an
injunction. Appellees are likely to succeed on the merits because, as the
Supreme Court found in NFIB, the President lacks the necessary legal
authority to impose such a mandate, either as Chief Executive or under
the Procurement Act. Appellees will be subject to irreparable injury if
they are forced to comply with a mandate that will likely cause them to
implement compliance practices for an edict ultimately found to be illegal
and even to terminate employees who refuse vaccination (or watch them
quit rather than submit). The balance of equities favors the injunction:
affirming the injunction preserves the status quo, whereas allowing the
contractor mandate to go forward will impose costly burdens without
significantly improving the public health, much less promoting economy

13
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and efficiency in government contracting, since vaccination does not
appear to be effective in preventing infection by the Omicron variant; and
will inflict irreparable harm to the litigants before this Court and the
nation. The District Court did not err in making the injunction
nationwide in scope because the contractor mandate’s impact and ABC’s
membership both are national.
ARGUMENT AND AUTHORITY
A.

The District Court Did Not Err in Issuing an Injunction.
The District Court found that Appellees satisfied all the

requirements for a preliminary injunction. See Biden, 2021 U.S. Dist.
LEXIS 234032, at *25. To be entitled to injunction a plaintiff must show:
(1) a substantial likelihood of ultimate success on the merits; (2) an
injunction or protective order is necessary to prevent irreparable injury;
(3) the threatened injury outweighs the harm the injunction would inflict
on the non-movant; and (4) the injunction or protective order would not
be adverse to the public interest. Schiavo v. Schiavo, 403 F.3d 1223, 122526 (11th Cir. 2005). In this Circuit, an “injunction is an extraordinary and
drastic remedy not to be granted unless the movant clearly established
the ‘burden of persuasion’ as to the four requisites.” Horton v. City of St.
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Augustine, 272 F.3d 1318, 1326 (11th Cir. 2001). If a plaintiff succeeds in
making such a showing, then “the court may grant injunctive relief, but
the relief must be no broader than necessary to remedy the constitutional
violation.” Newman v. Alabama, 683 F.2d 1312, 1319 (11th Cir. 1982).
1.

The NFIB Decision Strongly Supports the District
Court’s Finding That Success on the Merits is Likely.

Of the four factors, the likelihood of success on the merits is
generally considered the most important. Garcia-Mir v. Meese, 781 F.2d
1450, 1453 (11th Cir. 1986). The success of NFIB before the Supreme
Court, invalidating the OSHA ETS, makes success on the merits ever
more likely: the OSHA mandate closely resembles the federal contractor
mandate at issue here.
In NFIB the Supreme Court concluded that the plaintiffs were
likely to succeed on the merits of their challenge to OSHA’s standard for
similar reasons of ultra vires overreach and lack of clear legislative
direction. The Court found that OSHA was enacted to ensure workplace
health and safety, and that a vaccine mandate imposed on all employers
with 100 or more employees was a public health measure falling outside
OSHA’s area of expertise. NFIB, supra, at *7. Although that case dealt
with an administrative agency and not the President, they share
15
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Constitutional limitations on authority and the requirement of a
legislated tether or nexus. The Court found that the regulation of public
health fell outside the scope of the Secretary of Labor’s authority to
regulate workplace health and safety and let stand the injunction against
enforcement of the OSHA vaccine mandate. OSHA subsequently
withdrew the ETS. See n.2, supra.
Here too, the issue is “whether Congress, through the Procurement
Act, has “clearly” authorized the President to issue this directive. The
District Court found that the contractor mandate was expressly
predicated on the Procurement Act and that the mandate did not
effectuate the Act’s stated goals of promoting efficiency and economy in
federal procurement. Biden, supra, at *27 (citing AFL-CIO v. Kahn, 618
F.2d 784, 787-88 (D.C. Cir. 1979)) (“the terms ‘economy’ and ‘efficiency’
which appear in the statute . . . dominate the sparse record of the
congressional deliberations.”). Yet “[w]hile the Procurement Act
explicitly and unquestionably bestows some authority upon the
President, the Court [was] unconvinced, at this stage of the litigation,
that it authorized him to direct the type of actions by agencies that are
contained in EO 14042.” Id.
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The issue, then, is “whether Congress, through the Procurement
Act, has “clearly” authorized the President to issue the directives
contained in EO 14042, or whether, instead, EO 14042 “bring[s] about an
enormous and transformative expansion in . . . regulatory authority
without clear congressional authorization…” Id. (citing Util. Air Regul.
Grp. v. EPA, 573 U.S. 302, 324, 134 S. Ct. 2427 (2014)); see also NFIB,
142 S. Ct. at 661 (“Why does the major questions doctrine matter? It
ensures that the national government’s power to make the laws that
govern us remains where Article I of the Constitution says it belongs—
with the people’s elected representatives. If administrative agencies seek
to regulate the daily lives and liberties of millions of Americans, the
doctrine says, they must at least be able to trace that power to a clear
grant of authority from Congress.”)
2.

Decisions Relied on by the Government Are Inapposite.

The government cites no case upholding the use of the Procurement
Act “to promulgate such a wide and sweeping public health regulation as
mandatory vaccination for all federal contractors,” Biden, supra, at *31,
citing Kentucky v. Biden, 2021 U.S. Dist. LEXIS 228316, 2021 WL
5587446, at *9 (2021). The government attempts to shore up its position
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by pointing to executive orders on civil rights and immigration that have
been upheld, but that effort is misguided since in each of those cases
there was a much more robust Congressional mandate providing a nexus
to the EO. (Appellant’s brief at 33.) For example, in Kahn the Court found
there was a sufficiently close nexus between President Carter’s EO 12092
imposing wage and price controls and the stated purposes of the
Procurement Act because they directly affected what the government
would have to pay for the things it needed to buy. Kahn, 618 F.2d at 792.
But, as that court noted, “[O]ur decision today does not write a blank
check for the President to fill in at his will.” Id..2d at 793. Rather, the
“procurement power must be exercised consistently with the structure
and purposes of the statute that delegates that power.” Id.
In Liberty Mut. Ins. Co. v. Friedman, 639 F.2d 164, 169 (4th Cir.
1981), the court considered whether the Procurement Act authorized
President Johnson’s EO 11,246, which directed federal contractors to
include a clause requiring compliance with certain anti-discrimination
and affirmative action measures, in their contracts. But that
requirement had a close nexus with Title VII of the Civil Rights Act of
1964, which prohibited discrimination based on race and other protected
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factors and was duly enacted by Congress. There also was a sufficiently
close nexus between President Bush’s EO 13,465, requiring federal
contractors to use E-verify, and the Immigration Control and Reform Act
that Congress had passed. See Chamber of Commerce of the U.S. v.
Napolitano, 648 F. Supp. 2d 726 (D. Md. 2009). In each case Congress
had expressed its will in legislation and the EO stood on that firm
legislative foundation. In sharp contrast, Congress has never plainly
articulated a policy of requiring citizens to submit to a vaccine or indeed
any medical procedure. Without such legislative foundation even the
President lacks power to issue mandates. See also Chamber of Commerce
v. Reich, 316 U.S. App. D.C. 61 (D.C. Cir. 1996) (striking down as
unauthorized a presidential executive order barring government
contractors from hiring strike replacements).
The Supreme Court’s decision upholding the CMS mandate in
Biden v. Missouri does not alter the likelihood of Appellees’ success on
the merits. The Court began by noting that “the Secretary [of HHS] has
established long lists of detailed conditions with which facilities must
comply to be eligible to receive Medicare and Medicaid funds.” Biden v.
Missouri, supra, at *2. Patient care is the “core mission” of the Medicare
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and Medicaid programs and provides the close nexus that is lacking in
the OSHA, federal contractor, and federal employee mandates. Health
and safety, not federal dollars, were the prime consideration in the
Court’s decision: “When asked at oral argument whether the Secretary
could, using the very same statutory authorities at issue here, require
hospital employees to wear gloves, sterilize instruments, wash their
hands in a certain way and at certain intervals, and the like, Missouri
answered yes: “[T]he Secretary certainly has authority to implement all
kinds of infection control measures at these facilities.” Id. at *8 (citation
omitted). “Healthcare workers around the country are ordinarily
required to be vaccinated for diseases such as hepatitis B, influenza, and
measles, mumps, and rubella.” Id. at *9 (citation omitted). Federal
contractors, in contrast, have never before been subjected to such
requirements, particularly when they, like ABC’s members, are engaged
in construction projects, as opposed to providing healthcare services. See
also Feds for Medical Freedom v. Biden, No. 3:21-cv-00356 (S.D. Tex.,
Jan. 21, 2022) (national injunction barring implementation and
enforcement of a vaccine mandate on Federal employees.)
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The District Court here properly found no close nexus between
federal procurement policy and COVID-19 vaccinations. As another
District Court observed:
Under the same logic employed by the Defendants regarding
the vaccine mandate, what would stop FPASA from
being used to permit federal agencies to refuse to contract
with contractors and subcontractors who employ individuals
over a certain BMI [body mass index] for the sake of
economy and efficiency during the pandemic? After all,
the CDC has declared that “obesity worsens the
outcomes from COVID-19.” Centers for Disease Control
and Prevention, Obesity, Race/Ethnicity, and COVID-19,
https://www.cdc.gov/obesity/data/obesity-and-covid-19.html
(last visited Nov. 22, 2021).
Kentucky v. Biden, 2021 U.S. Dist. LEXIS 228316, at *21-22 (granting
injunction against contractor mandate), __ F.4th __, 2022 U.S. App.
LEXIS 267 (6th Cir. Jan. 5, 2022) (aff’d as to stay).
This was consistent with the Court’s conclusion in Kahn that the
Procurement Act does not grant the President unlimited authority to do
whatever he thinks best, and nothing compels the Court to reflexively
defer to the office. See also Chamber of Commerce of the U.S. v. Reich,
316 U.S. App. D.C. 61 (D.C. Cir. 1996) (“the President, even under the
Procurement Act, does not have unlimited authority to make decisions
he believes will likely result In savings to the government.”) The District
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Court correctly concluded that there was not a sufficiently close nexus
between economy and efficiency in federal procurement and the
imposition of a vaccine mandate on federal contractors.
The Supreme Court’s ruling in NFIB held that OSHA can “set
workplace safety standards,” but “not broad public health measures.”
NFIB, slip op. at 6. The Supreme Court specifically held that COVID-19
is not a workplace risk, but rather a “universal risk” that is “no different
from the day-to-day dangers that all face from crime, air pollution, or any
number of communicable diseases.” NFIB, supra, at 6. Accordingly, the
Court held, requiring employees to get vaccinated against COVID-19 is
outside OSHA’s ambit. Id. The Supreme Court’s ruling in NFIB makes it
more likely than ever that Appellees will succeed on the merits.
3.

An Injunction is Necessary to Prevent Irreparable
Harm.

The District Court also correctly concluded that Appellees had
established that denial of the injunction would cause irreparable injury.
To satisfy the irreparable injury requirement, a party must show that the
threat of injury is “neither remote nor speculative, but actual and
imminent.” NE Fla. Chapter of Ass’n of Gen. Contractors of Am. v. City of
Jacksonville, 896 F.2d 1283, 1285 (11th Cir. 1990) (quoting Tucker
22
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Anthony Realty Corp. v. Schlesinger, 888 F.2d 969, 973 (2d Cir. 1989));
see also Church v. City of Huntsville, 30 F.3d 1332, 1337 (11th Cir. 1994)
(In order to obtain injunctive relief, a plaintiff must show “a real and
immediate—as opposed to a merely conjectural or hypothetical—threat
of future injury.”). See also BST Holdings, 17 F.4th at 618 (“the Hobson’s
choice employees face between “their job(s) and their jab(s)” amounts to
irreparable harm . . . “)
The government mischaracterizes ABC’s evidence, saying that only
two members testified and that ABC “offered no evidence concerning how
many other ABC members face imminent harm or even oppose the
policies announced in the Executive Order.” (Appellant Brief at 43.) To
the contrary, ABC’s affidavit from Chapter President Bill Anderson
states without contradiction in the record that many of ABC’s thousands
of government contractor members “regularly bid on and are awarded
federal government contracts of the type covered by the challenged
contractor mandate will be irreparably harmed in the absence of
injunctive relief” … including “disqualification from bidding on or being
awarded work on covered federal contracts” and being rendered unable
to perform due to the “uniquely transitory and temporary nature” of the
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construction workforce, and the ongoing labor shortage in throughout the
industry. (A.134-139.)
The testimony of two individual ABC members is representative of
many more members represented by the association in this lawsuit, just
as associations representing their individual members were found to
have standing to convey the irreparable harm to their individual
members sufficiently to challenge the OSHA ETS.
The District Court also properly found that in addition to impairing
their ability to bid on and perform federal contracts, compliance with the
contractor mandate would impose considerable administrative costs,
since contractors’ duties would not be limited to their own employees but
also would extend to their subcontractors and others, and that
“complying with a regulation later held invalid almost always produces
the irreparable harm of nonrecoverable compliance.” Biden, 2021 U.S.
Dist. LEXIS 234032 at *35, quoting at BST Holdings, 17 F.4th at 618, and
citing Texas v. EPA, 829 F.3d 405, 433 (5th Cir. 2016)).
The government disputes this finding of irreparable harm and
argues that “ordinary” compliance costs are insufficient to render harm
irreparable. (Appellant Brief at 54.) But the costs that would be imposed
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by compliance with the contractor mandate are anything but ordinary.
The District Court found that in addition to normal recordkeeping and
reporting requirements, covered employers – all federal contractors and
their subcontractors – would have to identify the employees covered by
the mandate and implement software and technology to ensure that they
have been fully vaccinated (or have requested and been granted an
accommodation or exemption). Biden, 2021 U.S. Dist. LEXIS 234032, at
*35. Compliance with the mandate also would force employers to
discharge employees who refuse to be vaccinated, or watch them quit,
impairing the employer’s ability to perform contracts. Id. at *35-36. This
is not the ordinary “cost of doing business.” (Cf. Appellants’ Brief at 55.)
The

government

dismisses

ABC

members’

evidence

as

“speculative,” Biden, supra, at *36, but allegations of irreparable harm
do not require proof of damage done as a precondition for issuing an
injunction. Appellees’ fears are “neither remote nor speculative, but
actual and imminent.” Siegel v. LePore, 234 F.3d 1163, 1176 (11th Cir.
2000) (en banc) (quotation marks omitted); Smith v. Comm’r, Dep’t of
Corr., 844 F. App’x 286, 293 (11th Cir. 2021). The District Court properly
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found that Appellees would suffer irreparable harm in the absence of an
injunction.
4.

The Balance of Harms Favors Granting the
Injunction.

The government argues that delaying implementation of the
contractor mandate will lead to productivity losses but offers no support
other than the self-serving Federal Register notice issued to implement
EO 14042. (Appellants’ Brief at 57.) But is their position well-founded?
When the contractor mandate was being developed the Delta variant was
ascendent: it since has ceded to Omicron, which the various vaccines
currently available do not seem particularly effective against (though
vaccination does appear to prevent more serious illness). Even the
Centers for Disease Control (CDC)4 can’t say for sure just yet. See, e.g.,

Fed. R. Evid. 201 provides that “[t]he court may judicially notice a fact
that is not subject to reasonable dispute because . . . it can be accurately
and readily determined from sources whose accuracy cannot be
reasonably questioned.” Id. R. 201(b)(2); Am. Marine Tech., Inc. v. World
Grp. Yachting, Inc., 418 F. Supp. 3d 1075, 1081 (S.D. Fla. 2019) (citing
Horne v. Potter, 392 F. App’x 800, 802 (11th Cir. 2010) (consideration of
“public records that were not subject to reasonable dispute because they
were capable of accurate and ready determination by resort to sources
whose accuracy could not reasonably be questioned” appropriate on
motion to dismiss)). In Lloyd v. Sch. Bd. of Palm Beach Cnty., No. 9:21cv-81715-KMM, 2021 U.S. Dist. LEXIS 210628, at *45 (S.D. Fla. Oct. 29,
4
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“What We Know about Omicron: CDC has been collaborating with global
public health and industry partners to learn about Omicron, as we
continue to monitor its course. We do not yet know how easily it spreads,
the severity of illness it causes, or how well available vaccines and
medications work against it.” 5 Indeed, as Omicron infections have
recently declined, many state health authorities are ending their various
emergency mandates, believing they are no longer necessary. OMB
should do the same, or at a minimum engage in meaningful notice and
comment on that question, which it has failed to do at any time in the
process of imposing its federal contractor mandate. In the meantime the
injunction should remain in place.
As this Court also found in denying the government’s motion for
stay (of the stay) pending appeal, the government has made no showing
that it is being harmed at all by keeping the current injunction in effect
pending full review on the merits. The balance of harms supports keeping

2021) the Court found that CDC guidelines recommending masking in
school were a matter of public record and took judicial notice of the same.
5
https://www.cdc.gov/coronavirus/2019-ncov/variants/omicronvariant.html
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the District Court’s preliminary injunction in place to preserve the status
quo pending any further consideration of the merits.
The District Court properly found that the balance of hardships
favored the stay:
Indeed, it appears that not granting an injunction could
imperil the financial viability of many of ABC’s members.
Additionally, requiring compliance with EO 14042 would
likely be life altering for many of Plaintiffs’ employees as
Plaintiffs would be required to decide whether an employee
who refuses to be vaccinated can, in practicality, be
reassigned to another office or another task or whether the
employee instead must be terminated. “[A]ny abstract ‘harm’
a stay might cause . . . pales in comparison and importance to
the harms the absence of a stay threatens to cause countless
individuals and companies.” BST Holdings, 17 F.4th at 618.
Accordingly, the Court finds that the balancing of the harms
weighs heavily in favor of enjoining the enforcement of EO
14042.
Biden, 2021 U.S. Dist. LEXIS 234032, at *37 (2021).
The circumstances which led the President to issue the Executive
Order and OMB to issue its guidance have changed. The CDC reported
that the Omicron variant, which was not even known to exist when the
challenged federal contractor mandate was issued last November, causes
“breakthrough infections in people who are fully vaccinated are likely to
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occur.”6 At the same time, the rate of hospitalizations and deaths
resulting from Omicron appear to be less than the Delta variant that led
to the federal contractor mandate. At a minimum, there is much less
certainty now that the conditions purportedly justifying the federal
contractor mandate are present in many parts of the country any longer.
No one in the government at present – certainly not OMB and likely not
even CDC – can say. But in light of the changed circumstances there is
stronger reason than ever to question whether imposing a vaccine
mandate on all federal contractors will improve economy and efficiency
in federal contracting or will instead add to the existing worker shortages
and supply chain disruptions that will drastically reduce the ability of
federal contractors to provide their services to the government.
5.

The Injunction is in the Public Interest.

The District Court expressed its opinion with a quote from BST
Holdings:
“For similar reasons, a stay is firmly in the public interest.
From economic uncertainty to workplace strife, the mere
1/26/22 Newsweek article: https://www.newsweek.com/scoldingunvaccinated-left-biden-unprepared-omicron-opinion-1672805 citing
CDC guidance:
https://www.cdc.gov/coronavirus/2019-ncov/variants/omicronvariant.html

6
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specter of [EO 14042] has contributed to untold economic
upheaval in recent months” and “the principles at stake when
it comes to [EO 14042] are not reducible to dollars and cents.”
Biden, supra, at *37-*38, citing BST Holdings, 17 F.4th at 619. Certainly,
the Federal docket supports this conclusion: a quick scan shows how
many entities and individuals have expressed an interest in this matter,
and that does not include those who challenged the OSHA mandate, or
those who filed Feds for Medical Fairness in Texas, which challenged the
contractor mandate as well as the federal employee mandate. 7
B.

The “Major Questions” Doctrine Suggests that Congress
Has Not Delegated the Necessary Authority to the
President.
As the Supreme Court recently observed, “We expect Congress to
speak clearly when authorizing an agency to exercise powers of vast
economic and political significance.” Nat’l Fed’n of Indep. Bus. v.
DOL, 142 S. Ct. 661 (2022) (citing Ala. Ass’n of Realtors v. HHS,
141 S. Ct. 2485 (2021) (internal quotation marks omitted). Contrary
to the government’s arguments, courts have not blindly consented
to every exercise of power that a President might feel is “necessary.”

That court declined to explore the federal contractor mandate challenge
because Judge Baker already had issued a nationwide injunction in this
case. Feds for Medical Fairness, supra, slip op at 3.

7
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(Cf. Appellant’s Brief at 25; but see, e.g., Kahn, 618 F.2d at 792.) In
NFIB the Supreme Court found that OSHA’s mandate to achieve
workplace safety did not encompass sufficient territory to allow for
the imposition of a vaccine mandate on 84 million workers, and by
the same token the directive to achieve economy and efficiency does
not cover enough turf to authorize the President to require
contractors’ employees to be vaccinated. The simple assertion that
the mandate will promote efficiency and economy doesn’t make it
so, particularly when it is balanced atop the slim reed of OMB’s
eight-page report, a mere two pages of which are devoted to the
question of economy and efficiency.
The government’s reliance on Trump v. Hawaii, 585 U.S. ___, 138
S. Ct. 2392, 201 L. Ed. 2d 775 (2018), is misplaced. That case dealt only
with the extent of the President’s foreign affairs power, and the Court
concluded that it could not substitute its judgment for the chief
executive’s decision to restrict entry of certain foreign nationals since the
CONSTITUTION places power over foreign affairs squarely in the executive
branch. In stark contrast, however, there is no such exclusive delegation
to the President over matters of public health, nor is Congress’ delegation
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of procurement authority so broad as to encompass a vaccine mandate in
the name of economy and efficiency in public contracting.
C.

The Nationwide Scope of the Injunction is Not Overbroad.
The District Court correctly enjoined the contractor mandate

on a nationwide basis, recognizing that federal contractors, including but
not limited to ABC members, do business throughout the United States.
Restricting the injunction to the two ABC members who provided
evidence to the District Court is an absurdity and ignores their role as
representatives of a nationwide trade organization with thousands of
members. (See Appellants’ Brief at 61.)
A federal District Court may issue a nationwide, or “universal,”
injunction in appropriate circumstances. Texas v. United States, 809 F.3d
134, 188 (5th Cir. 2015), as revised, (Nov. 25, 2015); see also City of Chi.
v. Barr, 961 F.3d 882, 916 (7th Cir. 2020). A nationwide injunction may
be warranted where it is necessary to provide complete relief to the
plaintiffs, to protect similarly situated nonparties, or to avoid the “chaos
and confusion” of a patchwork of injunctions. Id. at 916-17 (citing
Amanda Frost, In Defense of Nationwide Injunctions, 93 N.Y.U. L. Rev.
1065, 1101 (2018) (internal quotation marks omitted)). And universal
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relief may be justified where the plaintiffs are dispersed throughout the
United States, as are the members of ABC; or where the law being
enjoined has nationwide impact. Tex. v. U.S., 809 F.3d at 188.
Nationwide scope is appropriate here because ABC’s members
cannot obtain meaningful relief otherwise. Federal contracts are
performed nationwide, and the contractor mandate would drastically
affect government contractors nationwide. To do otherwise would be to
foster a patchwork of potentially conflicting results. Moreover, if – as
Appellees contend – the contractor mandate lacks a sufficient legal
foundation in the Procurement Act – its invalidation should have
nationwide effect.
CONCLUSION
For the foregoing reasons Appellees urge the Court to affirm the
District Court and dismiss this appeal.
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