
IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

GEORGIA COLLEGE 
OF EMERGENCY PHYSICIANS and 
BRETT CANNON, M.D., 

Plaintiffs, 

v. 

UNITED STATES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES, 
DEPARTMENT OF LABOR, 
DEPARTMENT OF THE TREASURY, 
OFFICE OF PERSONNEL 
MANAGEMENT, and the CURRENT 
HEADS OF THOSE AGENCIES IN 
THEIR OFFICIAL CAPACITIES,  

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO. 
1:21-cv-05267-MHC 

UNOPPOSED MOTION OF THE EMERGENCY DEPARTMENT 
PRACTICE MANAGEMENT ASSOCIATION FOR LEAVE TO FILE 

BRIEF AMICUS CURIAE IN SUPPORT OF PLAINTIFFS’ 
MOTION FOR PRELIMINARY INJUNCTION,  

OR IN THE ALTERNATIVE, FOR SUMMARY JUDGMENT 

The Emergency Department Practice Management Association (“EDPMA”) 

respectfully submits this Unopposed Motion for Leave to File Brief Amicus Curiae 

in Support of Plaintiffs’ Motion for Preliminary Injunction, or in the Alternative, for 

Summary Judgment (Dkt. 17).  A copy of the proposed Brief is attached as Exhibit 
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A.  In support of this Unopposed Motion, the EDPMA states: 

1. The EDPMA seeks leave to file its Brief Amicus Curiae because the 

Interim Final Rule (“the Rule”) challenged by Plaintiffs in this case will severely 

undermine the quality and availability of emergency care for the American people.  

See 42 U.S.C. § 300gg-111(c); 45 C.F.R. § 149.510; 86 Fed. Reg. 55,980 (Oct. 7, 

2021).  The Rule is contrary to the language and legislative history of the 

No Surprises Act, Pub. L. 116-260, div. BB, tit. I, 134 Stat. 1182, 2757-890 (2020) 

(“NSA”), and was published without the notice and comment required by the 

Administrative Procedure Act, 5 U.S.C. § 553(b). 

2. The EDPMA is one of the nation’s largest professional physician trade 

associations focused on the delivery of high-quality, cost-effective care in the 

emergency department.  EDPMA members include emergency medicine physician 

groups and the businesses that support them, such as billing, coding, and other 

professional support organizations.  EDPMA’s members handle approximately half 

of the 146 million visits to emergency departments in the United States each year.   

For more than 20 years, the EDPMA has advocated on emergency medicine issues 

at the state and federal levels.  The EDPMA was involved and continues to be 

involved in advocating for the rights of emergency room physicians and their 

patients with respect to the NSA, both at the congressional and administrative levels.   
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3. The NSA aims to protect patients from “surprise” healthcare bills— 

that is, bills for emergency services furnished by an out-of-network provider, or non-

emergency services furnished by an out-of-network provider at an in-network 

facility.  The NSA accomplishes this goal by (i) prohibiting group health plans and 

commercial health insurance issuers (“insurers” or “payors”) and out-of-network 

healthcare providers from charging patients more than what they would have paid 

had those services been furnished by an in-network provider, and (ii) establishing a 

process whereby patients are removed from billing disputes, and providers and 

payors negotiate among themselves to arrive at a fair and reasonable payment to 

healthcare providers for the unreimbursed amounts.  Should those negotiations fail, 

the NSA provides that either party may invoke a “baseball-style” arbitration process 

called Independent Dispute Resolution (“IDR”).   

4. The IDR process is supposed to be “independent,” and not biased in 

favor of insurers or providers.  Under the NSA, the IDR entity is required to consider 

each of a series of express statutory factors and to examine the facts and 

circumstances of the claim to determine the appropriate out-of-network rate.  The 

NSA does not constrain the discretion of the IDR entity in weighing the required 

statutory factors.  It does not assign primacy to, or create a presumption in favor of, 

any of the factors. 
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5. The Rule directly conflicts with the NSA’s unambiguous language and

congressional intent.  Under the Rule, one of the many statutory factors is singled 

out and given primacy in determining the out-of-network rate:  the “qualifying 

payment amount” (“QPA”).  The QPA is the insurer’s median contracted (i.e., in-

network) amount for the service.  It is calculated exclusively by the insurer and is 

not subject to scrutiny by the IDR entity.  See 86 Fed. Reg. at 55,996 (“[I]t is not the 

role of the certified IDR entity to determine whether the QPA has been calculated 

by the [insurer] correctly.”).  The IDR entity is required to choose the offer amount 

closest to the QPA absent exceptional circumstances.  In fact, contrary to the NSA, 

which requires the IDR entity to consider all statutory factors, under the Rule the 

IDR entity is precluded from considering any factor other than QPA, unless the 

provider “clearly demonstrates” that the QPA is “materially different from the 

appropriate out-of-network rate.”  The Rule’s one-sided process tilts the IDR 

decidedly in favor of insurers and, necessarily, toward out-of-network 

reimbursement rates that are inadequate and below market.   

6. All healthcare providers will be materially and adversely affected by

the Rule, but the EDPMA and its emergency physician members particularly so. 

Under the Emergency Medical Treatment and Labor Act (“EMTALA”), 42 U.S.C. 

§ 1395dd, emergency physicians and facilities are required to treat and stabilize all
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emergency room patients, regardless of the patients’ insurance status or ability to 

pay.  Indeed, more than two-thirds of uncompensated medical care in this country is 

provided in emergency rooms.  The situation has long since passed a crisis point. 

The burden of uncompensated care is growing, closing many hospitals and 

emergency departments, decreasing resources, and threatening the ability of 

emergency departments to care for all patients.   

7. The NSA was enacted in part to address these problems, but the Rule

will serve only to exacerbate this already bleak picture.  Fair reimbursement of 

physician services by commercial payors is critical to the viability of our healthcare 

system, particularly the delivery of emergency medical care.  But implementation of 

the Rule’s IDR process will drive physician reimbursement downward to artificially 

low, below-market rates—not only for out-of-network services, but ultimately for 

in-network services as well—all to the detriment of patients.   

8. Key congressional architects of the NSA have warned the Departments

that the Rule’s IDR process “could incentivize insurance companies to set artificially 

low payment rates, which could narrow provider networks and jeopardize patient 

access to care . . . .  It could also have a broad impact on reimbursement for in-

network services, which could exacerbate existing health disparities and patient 

access issues in rural and urban underserved communities.”  Indeed, the Defendant 
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Departments themselves recognized the perils of physician undercompensation: 

“[U]ndercompensation could threaten the viability of these providers [and] facilities 

. . . . This, in turn, could lead to participants, beneficiaries and enrollees not receiving 

needed medical care, undermining the goals of the No Surprises Act.”  86 Fed. Reg. 

at 56,044.   

9. What members of Congress feared has already come true.  Some of the

EDPMA’s members have received notices from insurers threatening to terminate 

their network contracts (and in some cases terminating their contracts) unless they 

agree to substantial discounts to their contracted rates.  Those notices specifically 

cite the Rule’s primacy accorded to QPAs as the legal justification for their actions.   

10. This Court possesses the “inherent authority” to grant leave to file a

brief amicus curiae.  Georgia Aquarium, Inc. v. Pritzker, 135 F. Supp. 3d 1280, 1288 

(N.D. Ga. 2015) (citing In re Bayshore Ford Trucks Sales, Inc., 471 F.3d 1233, 1249 

n.34 (11th Cir. 2006)). As the Northern District of Georgia has recognized, granting

such leave to file is appropriate “where the parties ‘contribute to the court’s 

understanding of the matter in question’ by proffering timely and useful 

information.” Id. (quoting Conservancy of Southwest Florida v. U.S. Fish & Wildlife 

Serv., 2010 WL 3603276, at *1 (M.D. Fla. Sept. 9, 2010)).  

11. The NSA was concerned overwhelmingly with payment for emergency
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medicine services.  EDPMA respectfully submits that here, its unique perspective 

regarding the provision of emergency medicine services in this country will assist 

the Court in its determination of the issues raised by Plaintiffs’ Motion. 

12. Counsel for Defendants has no objection to the filing of the Brief Amici

Curiae if filed within seven days after Plaintiffs’ opening brief (which was filed on 

January 28, 2022) and if it complies generally with Federal Rule of Appellate 

Procedure 29. The proposed Brief complies with the foregoing.  Counsel for 

Plaintiffs has also consented to the filing of this Brief.  No counsel for a party 

authored this Brief in whole or in part, and no counsel or party made a monetary 

contribution intended to fund the preparation or submission of this Brief.  No person 

or entity other than Amicus Curiae, its members, or their counsel made such a 

monetary contribution. See Fed. R. App. P. 29(a)(4)(E). 

WHEREFORE, the EPDMA respectfully requests that the Court grant this 

Unopposed Motion and grant the EDPMA leave to file its Brief Amici Curiae. If the 

Court grants such leave, the EPDMA requests that the brief be considered filed as of 

the date of this filing. 

Respectfully submitted this 4th day of February, 2022. 

     SCHIFF HARDIN, LLP 
By:     /s/ Jack R. Bierig 

Jack R. Bierig (Pro Hac Vice pending) 
Illinois Bar No. 0207039 
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233 South Wacker Drive  
Suite 7100 
Chicago, Illinois 60606 
Telephone: (312) 258-5511 
Facsimile: (312) 258-5600 
jbierig@schiffhardin.com 

      PARKER HUDSON RAINER & DOBBS, LLP 
      By: /s/ Robert M. Brennan  

Robert M. Brennan 
Georgia Bar No. 079798 
Tracy M. Field 
Georgia Bar No. 259341 
303 Peachtree Street, N.E. 
Suite 3600 
Atlanta, Georgia 30308 
Telephone: (404) 523-5300 
Facsimile: (404) 522-8409 
bbrennan@phrd.com 
tfield@phrd.com 

CERTIFICATE OF SERVICE

 I hereby certify that I have this day served a copy of the within and 

foregoing MOTION TO FILE BRIEF AMICUS CURIAE with the Clerk of 

Court using the CM/ECF system which will automatically send email notification 

of such filing to the attorneys of record in this action.

This 4th day of February, 2022.

/s/Robert M. Brennan 
Robert M. Brennan
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INTRODUCTION AND INTERESTS OF AMICUS CURIAE 

The Emergency Department Practice Management Association (“EDPMA”) 

is one of the nation’s largest professional physician trade associations focused on the 

delivery of high-quality, cost-effective care in the emergency department.  The 

Interim Final Rule (“Rule”) is contrary to the language and legislative history of the 

No Surprises Act, Pub. L. 116-260, div. BB, tit. I, 134 Stat. 1182, 2757-890 (2020) 

(“NSA”), and was published without the notice and comment required by the 

Administrative Procedure Act, 5 U.S.C. § 553(b). See 42 U.S.C. § 300gg-111(c); 45 

C.F.R. § 149.510 (2021); 86 Fed. Reg. 55,980 (Oct. 7, 2021). The Rule will severely 

undermine the quality and availability of emergency care in this country.   

The EDPMA strongly supports the NSA’s goal of protecting patients from 

“surprise” healthcare bills.  The NSA accomplishes this goal by prohibiting insurers 

and out-of-network providers from charging patients more than what they would 

have paid had those services been furnished by an in-network provider.  At the same 

time, the NSA seeks to ensure fair compensation for healthcare providers. 

Accordingly, the NSA establishes a process whereby patients are removed 

from billing disputes, and providers and payors negotiate among themselves to arrive 

at a reasonable payment for the unreimbursed amounts.  Should those negotiations 

fail, the parties may invoke an arbitration process called Independent Dispute 
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Resolution (“IDR”).  The IDR entity must consider each of the statutory factors and 

examine the particular facts of the claim to determine the reimbursement.  The NSA 

does not constrain the discretion of the IDR entity in weighing the required statutory 

factors, or assign primacy to, or create a presumption in favor of, any of the factors. 

The Rule is directly contrary to the NSA’s unambiguous language.  Under the 

Rule, one of the many statutory factors is given primacy in determining the out-of-

network rate:  the “qualifying payment amount” (“QPA”).  The QPA is the insurer’s 

median contracted (i.e., in-network) amount for the service.  It is calculated 

exclusively by the insurer and is not subject to review by the IDR entity.  86 Fed. 

Reg. at 55,996.  The IDR entity is required to choose the offer closer to the QPA 

absent exceptional circumstances. Contrary to the NSA, which requires the IDR 

entity to consider all statutory factors, under the Rule the IDR entity is precluded 

from considering any factor other than the QPA unless the provider “clearly 

demonstrates” that the QPA is “materially different from the appropriate out-of-

network rate.”  Id. at 55,984.  And if the IDR entity believes that the offer farther 

from the QPA better reflects the actual value of the services, it must provide a 

“detailed explanation” justifying the departure from the QPA.  Id. at 56,000. 

The Rule’s one-sided procedure tilts the IDR process decidedly in favor of 

insurers and, necessarily, toward reimbursement rates that are inadequate and below 
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market.  All healthcare providers will be materially and adversely affected by the 

Rule, but Amicus Curiae and its emergency physician members particularly so.  

Under the Emergency Medical Treatment and Labor Act (“EMTALA”), 42 U.S.C. 

§ 1395dd, emergency physicians and facilities are required to treat and stabilize all 

emergency room patients, regardless of insurance status or ability to pay.  Indeed, 

more than two-thirds of uncompensated medical care is provided in emergency 

rooms, and insurers consistently underpay emergency providers.  (Ex. 1 at 2; Ex. 2.)  

The situation has long since passed a crisis point.  The burden of uncompensated 

care is growing, closing many emergency departments and hospitals, and threatening 

the ability of emergency departments to care for patients, including the indigent and 

rural populations, who rely on emergency departments as an important safety net.  

The Rule will serve only to exacerbate this already bleak picture.  Fair 

reimbursement of providers is critical to the viability of our healthcare system.  But 

implementation of the Rule will drive reimbursement down to artificially low, 

below-market rates—not only for out-of-network services, but ultimately for in-

network services as well—all to the detriment of patients.   

Key congressional architects of the NSA have warned that the Rule “could 

incentivize insurance companies to set artificially low payment rates, which could 

narrow provider networks and jeopardize patient access to care—the exact opposite 
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of the goal of the law.  It could also have a broad impact on reimbursement for in-

network services, which could exacerbate existing health disparities and patient 

access issues in rural and urban underserved communities.” (Ex. 3 at 2.)1 Indeed, 

Defendants themselves recognized that “undercompensation could threaten the 

viability of these providers [and] facilities . . . . This, in turn, could lead to 

participants, beneficiaries and enrollees not receiving needed medical care, 

undermining the goals of the No Surprises Act.”  86 Fed. Reg. at 56,044.   

What members of Congress feared has already come true.   The EDPMA’s 

members have received notices from insurers threatening to terminate their contracts 

(and in some cases terminating their contracts) unless they agree to substantial 

discounts to their contracted rates.  Those notices specifically cite the primacy the 

Rule accords to QPAs as the legal justification for their actions. 

ARGUMENT 

I. The Rule Directly Conflicts with the NSA’s Clear Language. 

A. The NSA Requires That the IDR Entity Consider All Statutory 
Factors in Determining the Out-of-Network Rate. 

Given the NSA’s prohibition against balance-billing patients, out-of-network 

                                                 
1More than 70 rural hospitals have ended all services since 2011. See 
https://www.shepscenter.unc.edu/programs-projects/rural-health/rural-hospital-
closures/.  
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providers must turn to the patient’s insurer for payment of unreimbursed amounts.  

Under the NSA, insurers must pay providers the “out-of-network rate,” which, as 

relevant here, is the amount determined through a 30-day open negotiation process 

culminating, if necessary, in IDR.  42 U.S.C. §§ 300gg-111 (a)(3)(K).  Each party 

submits an offer for a payment amount, and the IDR entity must choose one as the 

“out-of-network rate.”  Id. §§ 300gg-111(c)(1)(A), (c)(1)(B), (c)(5)(B), (c)(5)(A).  

The NSA does not set a benchmark for determining the out-of-network rate—

a concept Congress squarely rejected. See infra pp. 8-12.  Instead, the NSA provides 

a detailed list of factors that the IDR entity “shall consider” in its determination: 

1. The QPA for comparable services furnished in the same geographic 
area.  See 42 U.S.C. § 300gg-111(c)(5)(C)(i)(I).   

2. Five “additional circumstances”: 
• The “level of training, experience, and quality and outcomes 

measurements” of the provider.  Id. § 300gg-111(c)(5)(C)(ii)(I). 
• The “market share” of the provider or payor in the relevant 

geographic area.  Id. § 300gg-111(c)(5)(C)(ii)(II). 
• The “acuity of the individual receiving such item or service” or the 

“complexity of furnishing such item or service to such individual.”  
Id. § 300gg-111(c)(5)(C)(ii)(III). 

• The “teaching status, case mix, and scope of services” of the facility.  
Id. § 300gg-111(c)(5)(C)(ii)(IV). 

• “Demonstrations of good faith efforts (or lack of good faith efforts) 
made by the nonparticipating provider or . . . the plan . . . to enter 
into network agreements and, if applicable, contracted rates between 
[those entities] during the previous 4 plan years.”  Id. § 300gg-
111(c)(5)(C)(ii)(V). 

3. Any information the IDR requests from the parties.  Id. § 300gg-
111(c)(5)(C)(i)(II).   
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4. Any additional information submitted by the parties.  Id.  

The IDR entity “shall not consider”  (i) usual and customary charges; (ii) amounts 

the provider would have billed absent the NSA’s ban against balance-billing; and 

(iii) reimbursement rates by a public payor.  Id. § 300gg-111(c)(5)(D). 

Thus, Congress identified with precision the factors that IDR entities “shall” 

and “shall not” consider in determining the out-of-network reimbursement rate.  

Congress left to the discretion of the IDR entity how to balance each of those factors 

to arrive at the appropriate reimbursement.  The NSA does not instruct IDR entities 

how to weigh the statutory factors, give primacy to the QPA, or create a 

“presumption” that the QPA is the proper reimbursement.  Nor does the NSA place 

the burden on providers to “clearly demonstrate” that the QPA is “materially 

different from the appropriate out-of-network rate.”  The NSA did not make QPA 

the proxy for, or even the predominant factor in calculating, the out-of-network rate.   

B. The Rule Rewrites the NSA Under the Guise of “Interpretation.”   

The Rule proceeds from the assumption that the “best interpretation” of the 

NSA is that the IDR entity must accept the offer closer to the QPA, unless the 

provider satisfies the burden of “clearly demonstrat[ing]” that the QPA is “materially 

different from the appropriate out-of-network rate.”  86 Fed. Reg. at 55,984, 55,996.  

The Rule does not “interpret” the NSA.  It materially alters the statute.   
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Rather than a robust arbitration process in which the IDR entity is required to 

evaluate all the factors Congress believed were relevant to determining a proper 

reimbursement rate, the Rule turns the IDR into a truncated, meaningless exercise—

one in which the IDR entity is prohibited from considering the required statutory 

factors absent special circumstances, and in which the foregone conclusion is that 

the QPA will be selected as the reimbursement amount.  The NSA’s detailed and 

comprehensive requirements for the IDR further demonstrate that Congress did not 

intend additional “interpretation” of the NSA through administrative action or “gap-

filling.”  Indeed, while the NSA specifies numerous instances requiring action by an 

administrative agency (Cmplt. ¶ 46 & n.9), the statute did not do so with respect to 

the IDR entity’s discretion to determine a fair out-of-network reimbursement rate.   

Finally, there is no support for the Departments’ conclusion that “the statute 

contemplates that typically the QPA will be a reasonable out-of-network rate.”  86 

Fed. Reg. at 55,996.  Had Congress believed that the QPA—the in-network rate 

calculated solely by the payor—would “typically” be the appropriate amount for out-

of-network reimbursements, it would have said so.  The fact that Congress specified 

many factors—in addition to the QPA—that the IDR entity must consider shows 

that Congress did not believe that the QPA would “typically” be adequate.  Indeed, 

the QPA will be lower than the reasonable market rate.  See infra pp. 12-14.   
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II. The Legislative History Confirms that the Rule Is Contrary to the NSA. 

The conclusion that the Rule is contrary to the intent of Congress is confirmed 

by a review of the NSA’s legislative history.  Congress rejected all attempts to do 

what the Rule does:  create a benchmark for provider reimbursement, limit the 

discretion of the IDR entity in applying the statutorily mandated factors, and 

otherwise skew the IDR process heavily in favor of insurers, granting them a 

material advantage that they were unable to obtain during the legislative process. 

The NSA was the product of more than two years of intense legislative 

activity.  Insurers lobbied Congress to make median in-network rates the benchmark.  

Other proposals included arbitration, but because the in-network rate would have 

been the benchmark, arbitration would have been merely “a backstop [that], at most, 

[would] result in a mere adjustment to the benchmark rate.”  (Ex. 4 at 2.)     

For example, on July 9, 2019, House Energy and Commerce Committee 

Chairman Pallone and Ranking Member Walden introduced H.R. 3630, which 

would have set the reimbursement rate at the insurer’s median contracted rate.  H.R. 

3630, 116th Cong. § 2 (2019).  This “benchmark” generated stiff opposition.  An 

amendment provided for an IDR-like process for services above $1,250.  H.R. 2328, 

116th Cong. tit. IV, § 402(b) (2019).  Likewise, in July 2019, Senator Lamar 

Alexander introduced S. 1895 (Senate Health, Education, Labor and Pensions 
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Committee).  That bill would have set a “benchmark for payment” for out-of-

network services at “the median in-network rate for such services provided to [health 

plan] enrollees.”  S. 1895, 116th Cong. tit. I, §103 (2019).  

In February 2020, two pieces of legislation reflected the two major competing 

approaches to provider reimbursement:  H.R. 5800 (House Education and Labor 

Committee) and H.R. 5826 (Ways and Means).  H.R. 5800 would have required 

insurers to make a minimum payment of the median contracted rate, with an IDR 

process if that rate was at least $750.  H.R. 5800, 116th Cong. § 2 (2020).  H.R. 5826 

did not establish a payment standard, but provided for a negotiation process, with a 

dispute-resolution process if negotiations failed.  H.R. 5826, 116th Cong. § 7 (2020). 

Chairman Neal noted that the sponsors of H.R. 5826 had “worked to craft a 

process where the provider’s offer and the plan’s offer receive equal weight”; the 

IDR entity “considers, but isn’t bound by, the plan’s median in-network rate”; and 

“the provider is not left in a position to disprove the adequacy of such a rate.”  He 

noted his concern with “giving too much weight to such a benchmark rate” (Ex.5):   

[W]e already know insurers are looking for any way they can pay the least 
amount possible.  They will work to push those rates down, regardless of what 
it means for community providers like physicians, hospitals, and our 
constituents who they employ. With no federal network adequacy standards, 
plans can push rates down and drop providers from networks with no 
consequences, leaving patients holding the bag. . . . Surprise bills would be 
much less common if insurer networks were more robust.  
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Congress ultimately adopted the Ways and Means approach to determining 

reimbursement rates.  Congress considered, but rejected, the approach embodied in 

the Rule, which effectively sets the QPA as the presumptive reimbursement amount 

and constrains the IDR process so that it decidedly favors insurers over providers.  

Indeed, on the day the NSA was passed, the three major House Committees 

addressing these issues issued a Joint Statement noting what the NSA “does not do”:  

“This text includes NO benchmarking or rate-setting.”  (Ex. 6.)  The Joint Statement 

emphasizes that the IDR entity “must equally consider” the many statutory factors: 

• This independent dispute resolution process fairly decides an appropriate 
payment for services based on the facts and relevant data of each case. This 
results in savings by stopping bad actors from driving up costs across the 
health care system . . . . 

• The arbitrator must equally consider many factors, including:  
◦ Median contracted rates; 
◦ Education and experience of providers and severity of individual cases; 
◦ Previously contracted rates going back four years; 
◦ Good faith efforts to negotiate–bad actors will be held accountable; 
◦ Market share of both parties–this will help prevent any stakeholder that 

dominates a region from trying to set rates at an untenable level; and 
◦ Any other factors brought forward by providers and plans, except for 

billed charges or government-set rates. 
Since promulgation of the Rule, congressional leaders have made clear that it 

violates the NSA.  For example, the principal architects of the legislation expressed 

their concern that the Rule “do[es] not reflect the law that Congress passed”:   

Congress sought to promote fairness in payment disputes between insurers 
and providers--carefully specifying all the various factors that should be 
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considered during the independent dispute resolution (IDR) process. . . .  
. . . Despite the careful balance that Congress designed for the independent 
dispute resolution process, the [Rule] strays from the No Surprises Act in 
favor of an approach that Congress did not enact in the final law and does so 
in a very concerning manner. 

(Ex. 4 at 2.)  Contrary to the NSA, the Rule “crafts a process that essentially tips the 

scale for the median contracted rate being the default appropriate payment amount” 

(id.).  “Such a standard affronts the provisions enacted into law, and we are 

concerned that this approach biases the IDR entity toward one factor (a median rate) 

as opposed to evaluating all factors equally as Congress intended.”  Id. 

Many congressional members with healthcare expertise objected that the Rule 

“does not reflect legislation that could have passed Congress or the law as 

written. . . . [T]he [Rule] places a disproportionate emphasis on the QPA, which 

necessarily undervalues other factors brought to the arbiter, including quality and 

outcomes data.  (Ex. 7.) Thus, the QPA “is unlikely to reflect actual market-based 

payment rates for all circumstances,” which will adversely affect the availability of 

healthcare, particularly in underserved areas: 

By instructing the IDR entity to rely upon the QPA as the primary factor in 
determining payment rates, the [Rule] will limit providers’ ability to utilize 
other statutorily required and relevant factors when negotiating with the 
payor.  Under this [Rule], we are concerned that the IDR process will lead to 
narrower networks and decreased access to medical care for millions of 
American patients, which would have a disproportionate impact on access to 
care in rural and underserved areas.  If this [Rule] is finalized as written, 
providers may no longer be able to afford to serve these communities given 
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the downward pressure on commercial rates coupled with the already delicate 
payor mix. 

A letter from 152 members of Congress expressed these same concerns, 

emphasizing that “Congress rejected a benchmark rate and determined the best path 

forward for patients was to authorize an open negotiation period coupled with a 

balanced IDR process.” (Ex.3.)  The Rule, on the other hand, “do[es] not reflect the 

way the law was written, do[es] not reflect a policy that could have passed Congress, 

and do[es] not create a balanced process to settle payment disputes.”  (Id.)  By 

making the median in-network rate “the default factor considered in the IDR 

process,” the Rule threatens grave consequences for patients, including jeopardizing 

access to care and exacerbating health disparities in underserved communities.  (Id.)  

III. The Rule Will Have Serious Adverse Consequences for Patients. 

If upheld, the Rule will result in a host of serious adverse consequences for 

healthcare providers and their patients.   

First, there is no basis for the Departments’ assumption that the QPA/in-

network rate will “typically” be a reasonable out-of-network rate.  By requiring the 

IDR entity to consider a number of factors in addition to the QPA, the NSA makes 

clear that the QPA alone does not accurately represent prevailing market rates.  The 

real world of health insurance markets bears this out.  Market rates are fairly 

represented by actual payments to providers for actual services rendered, not by a 
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median of contracted rates irrespective of the actual utilization of those contracts in 

the marketplace.  Contracted rates are affected by any number of factors, including 

the market share of the plan and provider, the unique economic and clinical 

environment in the communities, and penalty and bonus structures.  In some 

contracts, risk-sharing amounts can total 10-15%; the contracted rates are adjusted 

downward to reflect the potential for earning such an incentive. Providers often 

agree to lower contracted rates in exchange for reimbursement certainty and 

administrative efficiencies.  In fact, when insurers calculate median contracted rates, 

they must exclude risk sharing, bonuses, or penalties, and other real-world incentive-

based payments.   86 Fed. Reg. 36,872, 36,894 (July 13, 2021).  In short, using 

contracted rates as the QPA, and the QPA as a proxy for out-of-network rates, will 

deviate drastically from any representation of the actual prevailing market rate.  

Second, there is no serious dispute that “benchmarks” result in underpayments 

and, in turn, contraction of provider networks and narrowing of healthcare choices.  

The California experience is illustrative.  California enacted a benchmark rate, but 

that benchmark became the default rate for out-of-network and even some in-

network services.  Insurers recognized that they could force providers out of network 

by paying the artificially low benchmark rate and then offering take-it-or-leave it 

contracts.  These narrowed networks jeopardized patient access to care.  Small, 
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independent providers could not remain financially viable and were forced to 

consolidate with larger systems to continue to care for their patients.  This 

consolidation substantially increased healthcare costs.  (Ex. 8.)  For emergency 

physicians, the problem is even more acute.  EMTALA causes insurers to be even 

less inclined to keep emergency providers in-network, because their policyholders 

must receive emergency care regardless of insurance status.  Insurers have no 

incentive to enter into fair contracted rates with emergency physicians.   

Third, the experience in California and elsewhere is already starting to play 

out nationwide as a result of the Rule.  The Rule has had the effect of narrowing 

provider networks and thereby reducing the availability of healthcare to patients.  

Since publication of the Rule, numerous physician practices have received 

termination notices of longstanding network agreements (including those that 

protect patients in rural and underserved communities), or threats to terminate 

existing agreements unless providers agree to substantial discounts from their 

contracted rates.  Some of those letters cite the Rule as justification. (Exs.  9-10.) 

Finally, the Departments’ assumption that lower reimbursement rates will 

translate into lower costs to patients is without any basis.  The Departments state that 

the Rule will “help limit the indirect impact on patients that would occur from higher 

out-of-network rates if plans and issuers were to pass higher costs on to individuals 
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in the form of increases in premiums.”  86 Fed. Reg. at 55,996. There is no evidence 

that insurers pass their savings onto insureds.  In fact, when states provide for fair 

reimbursement (like New York and Connecticut), the resulting premiums are 

actually lower than the national average.  One study examined premiums in New 

York, Connecticut, and nationwide from 2015-2019.  In 2019, the percentage growth 

in premiums was 73% nationwide, but only 50% in New York and 35% in 

Connecticut. (Ex. 11.)  There is no evidence of a relationship between higher 

premiums and laws that improve emergency physician reimbursement.  In short, the 

Rule will result in a host of negative consequences for providers and patients, 

without any of the hoped-for positives in the form of lower insurance premiums.   

CONCLUSION 

The EDPMA respectfully requests that the Court grant Plaintiffs’ Motion. 

Respectfully submitted this 4th day of February, 2022. 

         SCHIFF HARDIN, LLP 
          By: /s/ Jack R. Bierig     
      Jack R. Bierig (Pro Hac Vice pending) 
      Illinois Bar No. 0207039   
      233 South Wacker Drive  

Suite 7100 
Chicago, Illinois 60606 

      Telephone: (312) 258-5511 
Facsimile: (312) 258-5600 
jbierig@schiffhardin.com 

 
 

Case 1:21-cv-05267-MHC   Document 18-1   Filed 02/04/22   Page 21 of 24



 

 -16-  

      PARKER HUDSON RAINER & DOBBS, LLP 
          By: /s/ Robert M. Brennan    
      Robert M. Brennan 
      Georgia Bar No. 079798 
      Tracy M. Field 
      Georgia Bar No. 259341 
      303 Peachtree Street, N.E. 
      Suite 3600 
      Atlanta, Georgia 30308 

      Telephone: (404) 523-5300 
Facsimile: (404) 522-8409 

      bbrennan@phrd.com 
      tfield@phrd.com 
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Democracy Dies in Darkness

Nevada jury: Health insurers owe ER doctors
$60M in damages
By Ken Ritter | AP

December 7, 2021 at 10:31 p.m. EST

LAS VEGAS — One of the largest U.S. health insurance companies and its branches in Nevada
were found liable Tuesday for $60 million in punitive damages for underpaying out-of-network
emergency medical providers.

A state court jury said three plaintiffs headed by urgent care staffing service TeamHealth should
each receive shares of $20 million from Connecticut-based United Healthcare Insurance Co. and
five subsidiaries, including the two dominant providers in the Las Vegas area: Sierra Health and
Life Insurance Co., and Health Plan of Nevada Inc.

“They were able to get away with this until now,” plaintiffs’ attorney John Zavitsanos told the eight
jurors who last week awarded $2.65 million in compensatory damages to plaintiffs Fremont
Emergency Services (Mandavia) Ltd., Team Physicians of Nevada-Mandavia PC and the parent
company of Ruby Crest Emergency Medicine.

Appeals are expected. Daniel Polsenberg, a Las Vegas attorney representing defendants, asked
Clark County District Court Judge Nancy Allf to schedule post-verdict hearings. No dates were
immediately set.

Although attorneys were prohibited in court from telling the jury who might end up paying
monetary damages, a company statement after the verdict suggested the costs could be passed to
others.

“Everyone agrees health care costs too much, and today’s decision only adds to the problem,” said
the statement, provided by Dustin Clark, communications vice president for parent company
United Healthcare.

“We will be appealing this decision immediately in order to protect our customers and members
from private equity-backed physician staffing companies who demand unreasonable and
anticompetitive rates for their services and drive up the cost of care for everyone,” the statement
said.
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between $100 million and $1 billion from United Healthcare. They characterized the parent
company, UnitedHealth Group, as a “Fortune 5” member, among the largest businesses in the
nation.

“The only thing they understand is money,” Zavitsanos said, as he called for jurors to send a
message that defendants also including United Healthcare Insurance Co., United Health Care
Services Inc. and UMR Inc. harmed doctors, anesthesiologists and nurses.

Dr. Scott Scherr, emergency department director at Sunrise Hospital & Medical Center in Las
Vegas and regional medical director of TeamHealth, testified during the monthlong trial. He
expressed relief after the verdicts.

“A jury of my peers realized the value of emergency medicine in Nevada,” said Scherr, who headed
trauma teams treating critically injured victims after the deadliest mass shooting in modern U.S.
history in October 2017 at a Las Vegas Strip concert. Fifty-eight people died that night; hundreds
were injured.

“I hope this sends a message to United Healthcare about the importance of our frontline workers,”
Scherr said.

In emergency rooms, where patients cannot by law be turned away, attending medical care
providers treating sore throats, broken ankles, heart attacks and gunshot wounds may not be
covered by patients’ insurance plans.

Testimony showed that United Healthcare cut reimbursements to out-of-network providers by
more than half from 2017 to 2020 — from $528 to $246.

“For too long United just thought they could do whatever they wanted,” Zavatsanos said after the
jury was dismissed. “Despite enormous efforts by TeamHealth to have legislators and people in the
industry listen, it took eight ordinary citizens to hopefully bring about more change than anything
that has been done to date.”

He added: “This today is a victory for all of the frontline heroes in Nevada, front line emergency
room workers, physician assistants and nurse practitioners.”

In court, attorney K Lee Blalack II, representing defendants, reminded jurors that the
compensatory damages award they reached with their Nov. 29 liability verdict represented about
one-fourth of the $10.4 million in disputed billing charges at the heart the breach-of-contact case.

“My clients heard you loud and clear,” he said, adding that he hoped the jury would conduct an
equally careful analysis on Tuesday. Jurors deliberated about two hours.

Conceding that punitive damages were on the table, Blalack called $5.5 million a “reasonable sum”
for what he said amounted to “a payment dispute between big companies.”
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More than that would be “monstrous,” “unjust” and represent “an obscene windfall for the largest
ER staffing company in the country,” Blalack said, referring to Tennessee-based TeamHealth.

The civil lawsuit was filed in April 2019 by Fremont and the two other groups representing out-of-
network providers at hospitals in and around Las Vegas, and in the rural Nevada cities of Fallon 

and Elko.

Rebecca Paradise, United Healthcare’s senior vice president for out-of-network payment strategy, 
underwent intense and repetitive questioning by Ahmed on Tuesday about the effect of the verdict 
on her company.

In more than an hour of testimony, Paradise refused to specify any changes administrators might 
make to billing practices based on a verdict she called “impactful” but said had been reached only a 
week ago.

United Healthcare has tens of millions of insurance policyholders in the U.S.

“I’m not saying I agree or disagree. The verdict is the verdict,” Paradise said. “We believe we are 

paying fair and reasonable rates. The jury found otherwise in this case and we will have to evaluate 

that. We need to understand what that means going forward.”

Ahmed showed the jury that while cutting reimbursement rates, the insurer reaped billions of 
dollars in profits and bought back stock shares, driving up prices for company executives and 

shareholders.

Wayne Dolcefino, a Houston-based media consultant and former journalist who closely monitored 

the Nevada trial, said he was aware of similar reimbursement lawsuits pending in states including 

Arizona, Florida, New Jersey, New York, Oklahoma, Pennsylvania and Texas.

___

This version corrects that United Health Care Insurance is one of the largest health insurance 

companies in the U.S., not the largest.
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November 5, 2021 

The Honorable Xavier Becerra  The Honorable Janet Yellen 

Secretary Secretary 

U.S. Department of Health and Human Services U.S. Department of the Treasury 

200 Independence Avenue SW  1500 Pennsylvania Avenue NW 

Washington, DC 20201 Washington, DC 20220 

The Honorable Martin J. Walsh 

Secretary 

U.S. Department of Labor 

200 Constitution Avenue NW 

Washington, DC 20210 

Dear Secretary Becerra, Secretary Yellen, and Secretary Walsh: 

We write regarding the interim final rule (IFR) released on September 30 entitled “Requirements Related to Surprise 

Billing; Part II”. The bipartisan No Surprises Act, passed by Congress in December 2020, was one of the most 

important patient protection bills in American history, but its success will depend on your departments following the 

letter of law in its implementation. We urge you to amend the IFR in order to align the law’s implementation with 

the legislation Congress passed. 

Congress passed the No Surprises Act after extensive bipartisan and bicameral deliberations to protect patients from 

surprise medical bills and create a balanced process to resolve payment disputes between insurance plans and health 

care providers. During these deliberations, multiple proposals were considered including a benchmark rate, an 

independent dispute resolution (IDR) process, and a hybrid. Following a comprehensive process that included 

hearings, markups, and extensive negotiations, Congress rejected a benchmark rate and determined the best path 

forward for patients was to authorize an open negotiation period coupled with a balanced IDR process. 

The No Surprises Act specified an IDR process that takes patients out of the middle of payment disputes. It allows 

providers and payors to bring any relevant information to support their payment offers for consideration, except for 

billed charges and public payor information. Per this process, the certified IDR entity shall consider: 

• Median in-network rates

• Provider training and quality of outcomes

• Market share of parties

• Patient acuity or complexity of services

• In the case that a provider is a facility: teaching status, case mix, and scope of services

• Demonstrations of previous good faith efforts to negotiate in-network rates

• Prior contract history between the two parties over the previous four years

The process laid out in the law expressly directs the certified IDR entity to consider each of these listed factors 

should they be submitted, capturing the unique circumstance of each billing dispute without causing any single piece 

of information to be the default one considered. 

Unfortunately, the parameters of the IDR process in the IFR released on September 30 do not reflect the way the law 

was written, do not reflect a policy that could have passed Congress, and do not create a balanced process to settle 

payment disputes. The IFR directs IDR entities to begin with the assumption that the median in-network rate is the 
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appropriate payment amount prior to considering other factors. This directive establishes a de-facto benchmark rate, 

making the median in-network rate the default factor considered in the IDR process. This approach is contrary to 

statute and could incentivize insurance companies to set artificially low payment rates, which would narrow provider 

networks and jeopardize patient access to care – the exact opposite of the goal of the law. It could also have a broad 

impact on reimbursement for in-network services, which could exacerbate existing health disparities and patient 

access issues in rural and urban underserved communities. 

We appreciate the complex nature of the patient protections that must be established and look forward to a final rule 

that accurately reflects Congress’s multi-year bipartisan and bicameral work to pass this landmark legislation. 

Therefore, we urge you to revise the IFR to align with the law as written by specifying that the certified IDR entity 

should not default to the median in-network rate and should instead consider all of the factors outlined in the statute 

without disproportionately weighting one factor. 

Thank you for your continued efforts on this important matter. We look forward to working with you to ensure the 

best outcomes for our patients and the health of our communities. 

Sincerely, 
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CC: 

Daniel Barry, Acting General Counsel, U.S. Department of Health and Human Services 

Laurie Schaffer, Principal Deputy General Counsel, U.S. Department of the Treasury 

Peter Constantine, Associate Solicitor for Legal Counsel, U.S. Department of Labor 

Lynn Eisenberg, General Counsel, U.S. Office of Personnel Management 
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The Honorable Xavier Becel'l'a 
Secretary 

The Honorable Martin Walsh 
Secretary 

U.S. Department of Health and Human Services 
200 Independence A venue, SW 
Washington, DC 2020 I 

The Honorable Janet Yellen 
Secretary 
U.S. Department of the Treasury 
l 500 Pennsylvania A venue, NW 
Washington, DC 20220 

Re: Implementation of the No Surprises Act 

Dear Secretaries Becel'l'a, Yellen, and Walsh: 

U.S. Depa11ment of Labor 
200 Constitution A venue, NW 
Washington, DC 20210 

We write regarding our concerns with respect to the implementation of the historic 
and bipat1isan No Surprises Act by your Departments. We are concerned that the regulation 
published on September 30, 202 l, as well as the decision to delay full implementation of the 
Advanced Explanation of Benefits (AEOB) and other patient protections, do not reflect the 
law that Congress passed. While this law represents one of the greatest consumer protection 
reforms in American history, its success depends on your Depa11ments fulfilling 
Congressional intent and swiftly implementing all necessary provis ions. 

For far too long, patients received devastating surprise out-of-network medical bills and 
suffered from a lack of price transparency. Payers and prov iders put patients in the middle of 
their payment disputes. They kept patients in the dark about the cost of their care, then saddled 
them with insurmountable and unexpected charges. Cong ress stepped in to protect patients by 
ending the practice of surprise medical billing. In so do ing, Congress sought to promote fairness 
in payment disputes between insurers and providers--carefully specifying all the various factors 
that should be considered during the independent dispute resolution (IDR) process. Your 
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Departments are also charged with ensuring that payers and providers work together to provide 
patients with transparent information that includes the patients' costs and the network status of 
their providers in the form of an AEOB. 

The IDR process was subject to extensive Congressional consideration for nearly two 
years prior to the enactment of the No Surprises Act. The law incentivizes insurers and 
providers to act in good faith and resolve disputes amongst themselves while also recognizing 
that the parties may be unable to resolve their differences in certain instances. As a result, the 
law provides for an IDR process overseen by an independent and neutral arbiter who must 
consider a number of factors equally in deciding whether to select the provider or payer's offer. 
Such factors include median in-network rates, prior contracted rates during the previous four 
plan years, the relative market share of both parties involved, the provider' s training and 
experience, the patient's acuity, the complexity of furnishing the item or service, and in the case 
of a provider that is a facility, its teaching status, case mix and scope of services, 
demonstrations of good faith efforts (or lack of good faith efforts) to enter into a network 
agreement, and other items. Congress deliberately crafted the law to avoid any one factor 
tipping the scales during the IDR process. 

As you know, the Committees of jurisdiction worked through multiple proposals to end 
surprise billing throughout the 1 161

h Congress. The compromise reflected in the No Surprises 
Act balanced the various approaches alongside the significant political and economic 
considerations at issue. Multiple proposals that ultimately did not become law relied on the 
median in-network rate as the benchmark for payment, with baseball-style arbitration designed 
as a backstop to, at most, result in a mere adjustment to the benchmark rate. In contrast, the 
legislation reported out of the Committee on Ways and Means, which was adopted in the No 
Surprises Act, authorizes IDR but does not preference in-network rates to determine the 
payment amount. The law Congress enacted directs the arbiter to consider all of the factors 
without giving preference or priority to any one factor-that is the express result of substantial 
negotiation and deliberation among those Committees of jurisdiction, and reflects Congress's 
intent to design an IDR process that does not become a de facto benchmark. 

Despite the careful balance Congress designed for the IDR process, the September 30, 
2021 interim final rule with comment strays from the No Surprises Act in favor of an approach 
that Congress did not enact in the final law and does so in a very concerning manner. The rule 
crafts a process that essentially tips the scale for the median contracted rate being the default 
appropriate payment amount. Under the interim final rule, the IDR entity is only allowed to 
deviate from the median amount where the parties present "credible information about 
additional circumstances [that] clearly demonstrates that the [ median in-network rate] is 
materially different from the appropriate out-of-network rate." Such a standard affronts the 
provisions enacted into law, and we are concerned that this approach biases the IDR entity 
toward one factor (a median rate) as opposed to evaluating all factors equally as Congress 
intended. 

In addition, we are concerned by the Administration's decision to delay the 
implementation of certain key transparency provisions slated to take effect on January I, 2022. 
In guidance from August 2021, the Centers for Medicare and Medicaid Services delayed the 
compliance date for when consumers should receive a good faith estimate of the cost of services 
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through an AEOB despite the date specified by Congress. We are concerned that without a strict 
implementation deadline, payers and providers will not work toward expanding the current data 
transfer technology framework to ensure full compliance with the law. This provision was 
enacted to bring unprecedented transparency to patients about the cost of their health care, and 
delaying its implementation will leave patients vulnerable. 

We understand that implementing the No Surprises Act to end the practice of surprise 
medical billing in a year is no small task, and that complexities exist as your individual 
Departments work together, but we must remain steadfast in ending this predatory practice. We 
request a written follow-up explaining how the regulation issued last week establishing the IDR 
process and designing a new test for how factors should be considered comports with the law 
Congress enacted. We are also requesting a timeline for full implementation that declares 
interim plans to build on current technology available to allow for implementation of these 
patient protections, specifically the AEOB and true and honest cost estimate, as soon as 
practicable. Finally, we ask that you revisit this interim final rule and consider adjustments that 
better align with the law Congress enacted. 

Sincerely, 

Committee on Ways and Means 

Kevin Brady 
Ranking Member 

Committee on Ways an 
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NEAL OPENING STATEMENT AT
MARKUP OF SURPRISE
MEDICAL BILLING, HOSPICE,
AND HEALTH CARE
INVESTMENT TRANSPARENCY
LEGISLATION
Feb 12, 2020 | Press Release

(As prepared for delivery)

Good morning and welcome. Today, the Committee will mark up three
important bills to protect patients and encourage more transparency in
our nation’s health care system. 

First, we will consider H.R. 5821, the Helping Our Senior Population in
Comfort Environments (HOSPICE) Act. This bill implements more
oversight for Medicare hospice providers and greater transparency for
enrollees to ensure patients receive the high-quality care they deserve at
the end of life.

The Inspector General of the Department of Health and Human Services
released two alarming reports in July that identified significant
deficiencies in the quality of care delivered to Medicare hospice enrollees.
Almost 90 percent of hospices had at least one care deficiency between
2012 and 2016. That is unacceptable.  H.R. 5821 provides HHS with more
tools to oversee hospices and to help poor-performing hospices improve.
Thank you to Representatives Panetta and Reed for quickly coming
together to introduce this important legislation.

Next we will consider H.R. 5825, the Transparency in Health Care
Investments Act. This bill requires private equity firms that own and
control medical care providers to report certain information. This
transparency will shed sunlight on the impacts these investment activities
may have on patient care and costs. 

Increasingly, private equity firms are investing in areas such as emergency
departments, ambulatory surgery centers, trauma units, nursing homes
and hospitals, as well as health insurance companies. This reporting will
enable policy makers and regulators to better understand private equity’s
effects on the health system. 

(/)

!

(http://twitter.com/WaysMeansCmte)

"

(http://www.facebook.com/waysandmeanscommitteedems)

#

(http://www.youtube.com/user/waysandmeansdems)

$

Case 1:21-cv-05267-MHC   Document 18-6   Filed 02/04/22   Page 2 of 4



Finally, we will consider H.R. 5826, the Consumer Protections Against
Surprise Medical Bills Act of 2020. Ranking Member Brady and I worked
together for many months to craft  this bipartisan legislation that 
protects patients from unexpected medical bills for out-of-network
services. At the outset, we agreed that any approach must first and
foremost protect the patient from these surprise bills and provide
incentives for providers and health plans to sort out payment disputes on
their own.  

The need to protect the patient is something I think we all agree on. But
throughout this process we have asked what is the best approach? The
doctors and insurance companies blame each other while the patient is
caught in the middle.

 I think the legislation we have before us today is the right approach – it
protects the patient, but also recognizes the private market dynamics
between insurance plans and providers. 

There are two important provisions that I specifically want to highlight. 
 First, we have included transitional assistance through the medical
expense deduction which will provide some relief from surprise medical
bills for patients during the time period between this proposal becoming
law and it actually being implemented through the regulatory process. 

Second, we have ensured that uninsured individuals are able to get a
good faith estimate of their out-of-pocket expenses prior to a procedure –
and in the event their final bill substantially differs from that estimate,
they can access dispute resolution to help resolve the discrepancy. 

Surprise medical bills cause tremendous emotional and financial distress
for Americans when they are already in a particularly vulnerable state. 
 This legislation ensures that such bills will be a thing of the past.  It will
remove the patient from any billing dispute, allowing them to focus on
their health instead of worrying about the potential cost of their care.

We know that once the patient is removed from the billing dispute, health
plans and providers are generally able to come to a resolution on their
own. However, for those instances where resolution is elusive, this
legislation provides a fair and balanced approach to settle plan-provider
payment issues. 

The first step is open negotiation, where the plan and provider exchange
information in a way that I believe will help the parties understand what a
reasonable offer is and get them to a resolution. 

But if that exercise fails, the second step is a mediated resolution process.
Ranking Member Brady and I have worked to craft a process where both
the provider’s offer and the plan’s offer receive equal weight. 

In addition, the resolution entity considers, but isn’t bound by, the plan’s
median in-network rate. And likewise, the provider is not left in a position
to disprove the adequacy of such a rate. 

My concern with giving too much weight to such a benchmark rate is that
we already know insurers are looking for any way they can to pay the least
amount possible. They will work to push those rates down, regardless of
what it means for community providers like physicians, hospitals, and our
constituents who they employ.

With no federal network adequacy standards, plans can push rates down
and drop providers from networks with no consequences, leaving patients
holding the bag.  

While this legislation doesn’t take on network adequacy, it is something
Congress must examine. Surprise bills would be much less common if
insurer networks were more robust. 
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In addition, the legislation before us today does not yet address the
“surprise” bills that come from insurance companies. These are bills, for
example, when a patient received prior authorization only to find out later
that the insurance company is going back on that agreement and
sticking the patient with the bill. 

I look forward to working with Ranking Member Brady and our
committee colleagues on these two issues, among others, going forward.
The problem of surprise medical billing is a complex issue that has real
consequences for patients. The solution Congress finds will affect every
part of our nation’s health care system. As this measure moves along in
the process, I intend to refine it, but I think we have a very good start
before us today.  

And I am not alone in that assessment.  Many organizations are
supportive of our work to protect the patients and allow a fair and
balanced process between providers and insurance companies. These
include consumer groups like AARP and Community Catalyst as well as
the hospitals and doctors who provide care for our neighbors and are
cornerstone of our communities – the Massachusetts Hospital Association,
the Massachusetts Medical Society, the American Medical Association, the
American Hospital Association, the Federation of American Hospitals,
Catholic Health Association, America’s Essential Hospitals, and National
Alliance of Safety Net Hospitals. 

With that, I will recognize Ranking Member Brady for the purpose of an
opening statement.

###
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Protecting Patients from Surprise Medical Bills 
Key Points: 

• No American should delay care or face financial ruin because of surprise medical bills.

• The Committees on Energy and Commerce, Ways and Means, and Education and Labor have collaborated over

several years to find a bipartisan path forward to end surprise medical bills.

• This bipartisan, bicameral agreement is a free-market solution that takes patients out of the middle and fairly

resolves payment disputes between plans and providers.

The real-world impact of surprise medical bills: 

Drew Calver, a teacher from Texas, was rushed to an out-of-network hospital when he had a heart attack. Afterwards, he 

was hit with a surprise bill of $108,951.  

Sonji Wilkes gave birth at an in-network facility and her son was sent to the NICU for treatment. However, the NICU was 

not in-network and Wilkes and her family received a $50,000 bill.  

Elizabeth Moreno had back surgery and was prescribed an opioid; a routine follow-up drug test resulted in a $17,850 bill. 

What the agreement does: 

• Protects patients from surprise bills.

• Ensures physicians and other health workers don’t face economic harm and uncertainty.

• Protects all stakeholders, most importantly patients, while also ensuring a pathway for resolution of payment

disputes for health care services that are consistent with private market practices.

• Empowers consumers by providing a true and honest cost estimate that describes which providers will deliver their

treatment, the personalized cost of services, and provider network status.

What the agreement does not do: 

• This text includes NO benchmarking or rate-setting.

• This doesn’t increase premiums for patients or interfere with any strong, state-level solutions already on the books.

How it works: 

• First and foremost, patients are protected from surprise medical bills – under this agreement, they don’t have to pay

any more than their in-network cost sharing.

• If a health care provider is not satisfied with the payment they receive, they can initiate an open negotiation period

and, if no resolution is reached, can pursue a dispute resolution process where an independent arbitrator considers

relevant factors and determines a fair payment.

• This independent dispute resolution process fairly decides an appropriate payment for services based on the facts and

relevant data of each case. This results in savings by stopping bad actors from driving up costs across the health care

system, and those savings will be reinvested in important priorities like community health centers.

• There is no dollar amount threshold to enter the open negotiation and independent dispute resolution processes– all

claims will be eligible.

• The arbitrator must equally consider many factors, including:

o Median contracted rates;

o Education and experience of providers and severity of individual cases;

o Previously contracted rates going back four years;

o Good faith efforts to negotiate – bad actors will be held accountable;

o Market share of both parties – this will help prevent any stakeholder that dominates a region from trying to

set rates at an untenable level; and
o Any other factors brought forward by providers and plans, except for billed charges or government-set rates.

https://republicans-waysandmeansforms.house.gov/uploadedfiles/final_pdf_--_protecting_patients_from_surprise_medical_bills.pdf
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Physicians Decry Unintended Consequences of 
California’s Surprise Billing Laws 
A new survey of California physicians illustrates serious unintended consequences from California’s surprise 

billing law (AB 72) that will have long term impacts on patient access to care if not corrected. While the 

California law has protected patients from surprise bills, physicians are reporting serious problems that will 

substantially increase health care costs by accelerating consolidation in the health care market, 

jeopardizing the emergency care safety net and restricting patient access to in-network physicians.  

Over a period of nine days, 855 physician practices representing thousands of physicians responded to the 

survey. The vast majority of respondents reported difficulties contracting with insurers since the passage of 

California’s law. As independent physician practices can no longer remain viable without contracts or 

reasonable reimbursement rates, they have been forced to consolidate with larger hospital systems or 

private equity groups, which studies have shown can drive up health care costs by as much as 30%. These 

unintended consequences totally shift the market leverage to already powerful insurance companies at 

the expense of patients.  

Congress is currently modeling federal legislation on California’s surprise billing law. While California has 

succeeded in protecting patients from surprise medical bills, these survey results clearly demonstrate that 

rest of the law is not working. California’s experience should be a warning to state and federal policymakers. 

Summary of the Survey Results 
+ Physician respondents represent all modes of practice in a broad range of specialties across 52

counties.

+ 94% of physicians agree that the Congressional bills modeled after the California law will

economically incentivize insurers to terminate contracts with physicians.

+ 91% of physicians agree that the Congressional proposals modeled after the California law will

accelerate consolidation of independent physician practices into larger hospital systems or private

equity groups.

+ 88% of physicians said the California law allowed insurers to shrink physician networks, decreasing

patient access to in-network physicians in their community.
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+ 79% of physicians said the California law negatively impacted the availability of emergency and on-

call physician specialists who respond to emergencies.

+ 94% of physicians have experienced contracting difficulties since the passage of California’s law.

+ More than one third of physician respondents have experienced insurers suddenly terminating

contracts, refusing to renew their long-standing contracts, and/or closing their panels and refusing

to offer new contracts.

+ 59% reported insurers have insufficient physician networks in their specialty in their county.

+ 62% said their patients experience challenges with timely access to care.

+ 77% agree that the federal legislation will disproportionately harm rural areas.

+ 92% said the law has reduced physician leverage to negotiate fair and reasonable contracts.

FOR SPECIFIC PHYSICIAN STORIES AND COMMENTS, SEE APPENDIX 1. 

Background: California Surprise Billing Law 
In 2016, California’s Legislature enacted AB 72 to protect patients from surprise medical bills when a patient 

goes to an in-network facility but, as part of the patient’s care, receives treatment from a physician that is 

not contracted with the patient’s insurance company. The law became effective in July 2017. It establishes 

an interim payment rate at the greater of the insurer’s average contracted rate or 125% of Medicare rates, 

as well as an independent dispute resolution (IDR) process.  

California’s interim payment rates—which are set at the median contracted rate—are similar to those 

being proposed by the U.S. Senate HELP Committee and the U.S. House Energy Commerce committee.  

Moreover, the California dispute resolution process has been burdensome and is not working as intended. 

To date, arbiters have ignored all IDR criteria and have merely chosen to confirm whether the insurer paid 

the correct interim rate in the law. One hundred percent of the disputes have been decided in favor of the 

insurers.  

Since the passage of California’s law, the California Medical Association (CMA) has received complaints 

from physician groups representing thousands of physicians across the state who have experienced 

contracting problems, including terminations, non-renewals, significant rate cuts and refusals to enter into 

new contracts. Physicians have advised CMA that these actions by insurers were out-of-the-ordinary based 

on historical insurer contracting behavior over the last 10-20 years and that many insurers reported to 
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physicians that it was the result of AB 72. CMA documented all of these reports in a paper titled, “The 

Unintended Consequences of California’s Surprise Billing Law.” 

California Physician Survey Results 
To obtain additional information, CMA surveyed its physician members with the assistance of its 

component county medical societies and state specialty societies. Over a period of nine days, 855 physician 

practices representing thousands of physicians responded to the survey. These physician practices 

represent a broad range of practice sizes and medical specialties from 52 counties in the state, 

representing urban, suburban and rural areas.  

SURVEY OVERVIEW 

Physicians overwhelmingly agree about the negative impacts of Congressional 

legislation modeled after California’s law. 

+ In one of the most significant findings of the survey, physician respondents overwhelmingly agree

(91%) that the Congressional legislation modeled after the California law will accelerate consolidation

of independent physician practices with large hospital systems or private equity groups, increasing

health care costs.

+ 86% agree that the Congressional bills modeled after the California law will seriously erode access to

in-network physicians, including emergency physicians, surgeons, anesthesiologists and on-call

specialists who respond to emergencies.

+ 77% agree that the Congressional bills will disproportionately harm rural areas.

+ 94% agree that the Congressional bills will economically incentivize insurers to terminate contracts

with rates higher than their median contracted rate or reduce rates above the median rate as a

means of suppressing rates for out-of-network physicians.

Physicians report insufficient provider networks and patient access to care 

problems.  

+ 41% of physician respondents said that since the passage of AB 72 insurers are contracting with

fewer hospital-based physicians. Less than 3% of physicians said insurers are contracting with more

hospital-based physicians. Forty eight percent reported that they didn’t know.
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+ Patient access to in-network care is not optimal. Almost two thirds (62%) of physicians report that

their patients experience challenges with timely access to care or have to travel long distances for

specialty care.

+ 59% of physicians reported that there are insurers with insufficient physician networks in their

specialty and county.

+ The vast majority of physicians (88%) agree that California’s surprise billing laws and low out-of-

network interim rates have allowed insurers to shrink physician networks, decreasing patient access

to in-network physicians in their community.

+ 79% of physicians agree that California’s surprise billing laws and low out-of-network interim

payments are negatively impacting the availability of emergency and on-call physicians to respond

to emergencies.

California’s surprise billing law has tipped the scales overwhelmingly in favor of 

insurers and has directly incentivized contract terminations and physician rate 

cuts, making it harder for patients to access in-network physicians 

+ The low interim payment rate under California’s law has disincentivized insurers from contracting

with physicians. Ninety four percent (94%) of physician practice respondents reported difficulties

contracting with insurers. The most common contracting challenges include1:

+ Insurers refusing to renew current contracts with the practice (31%);

+ Insurers terminating existing contracts (23%);

+ Insurers closing their panels and/or refusing to enter into new contracts with the practice (29%);

+ Insurers offering rates below the cost to provide care (71%), and/or

+ Insurers substantially reducing rates from the last contract (57%).

+ Physicians overwhelmingly agree (91%) that California’s surprise billing law and the low out-of-

network interim rates have reduced physician leverage to negotiate fair and reasonable rates.

1 Respondents allowed to select all that applied. Percentages are weighted. 
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+ Insurers are taking advantage of the low out-of-network interim payment rate under California’s law

and using it to drive down all in-network payment rates. Almost two thirds of physician respondents

(64%) report that insurers have imposed higher rate cuts since the passage of AB 72.

+ 80% of physicians experienced reimbursement cuts up to 30%.

+ 13% experienced reimbursement cuts from 31-50%.

+ 7% experienced reimbursement cuts of more than 50%.

+ Nearly 70% of emergency physician respondents report insurers are not complying with the 2009

California Supreme Court decision in the Prospect case, which prohibits physicians from balance

billing patients for out-of-network emergency services but also requires insurers to reimburse at

reasonable and customary rates pursuant to the Gould criteria for such out-of-network care.

Emergency physicians are not subject to AB 72. Emergency physician respondents reported the

following substantial reduction in payment rates, demonstrating that insurers are not paying

“reasonable and customary rates” mandated by the Prospect decision. Since the Prospect decision:

+ 71% of ER physicians experienced rate cuts up to 30%.

+ 22% of ER physicians experienced reimbursement cuts from 31-50%.

+ 7% of ER physicians experienced reimbursement cuts more than 50%.
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Appendix 1 
Physician stories on the unintended consequences their practices have 

experienced since the passage of California’s surprise billing laws (sample). 

+ One of our largest payors, cancelled our contract and demanded 40% reduction in-order to re-

contract. Another sent renewal contract then when we signed and returned, they wrote back saying

they decided to not renew after-all because they wanted to renegotiate a 30% lower contract, a third

payor just flat out cancelled a contract that had been in place for 10 plus years, a fourth payor had

agreed to modest cost of living increase for contract we had had for over 10 years with no increase,

then as soon as ab 72 passed told us eye to eye in person that we would not see a raise in our life

time because of ab 72.

+ Allcare was contracting with hospital and surgeons. However, they were not willing to reimburse

anesthesiologists in good faith. This only leads to insurance companies dictating reimbursement

that are not linked to market rates. Rural hospitals have to subsidize the difference in order to get

emergency anesthesia coverage. There is no leverage for small groups to negotiate with behemoth

insurance companies. This is the reason for consolidation of anesthesia groups. The insurance

companies are paying four times the market rate when they are cornered by big consolidated

anesthesia groups. Second hospital are not able to recruit and retain anesthesiologists. The cost

shifting to hospital is breaking a thin bottom line that is needed for hospitals to survive. Only going

to bankrupt vulnerable rural hospitals.

+ In the last 3 years the Sacramento area has seen a shortage of anesthesiologists. Of 10 practices I’m

familiar with only 2 are fully staffed. Any disincentive to practice in California will only make the

physician shortage problem worse. The Surprise Billing acts are making this problem worse.

+ My practice has been seeing decreasing reimbursements. Some payors are not contracting with us.

This has led my anesthesiology group to pay less to the new members of our group and have

difficulty retaining them.

+ When talking with payors, they use AB72 as a weapon and a verb... “we will AB 72 you.”

+ Since the passage of this bill our group has seen reimbursements shrink and insurance companies

have tremendously more leverage negotiating contracts.
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+ We are losing physicians on our emergency call panels, placing a greater burden on those who

remain, who are often paid miserably low rates for high risk emergency care. I am considering

leaving the state.

+ Considering departing emergency medicine for urgent care, cash only clinical setting.

+ We are at a pediatric hospital which has a high percentage of underserved population. We

contracted with health plans to provide care, they have cancelled our contracts, because they

realized they can pay us less. Now we are having a hard time recruiting physicians to take care of

this population.

+ Insurers are using this bill to reduce physician rates and will not enter in good faith negotiations. We

have rates that have been in place for 10 years and the insurers come to us and requested a 30%

reduction in current rates. The currents rates in place are far below market. AB 72 puts insurers in a

position where fair and good faith negotiation has ceased to exist. All power is in their hands and

they are unfairly using the current law to negatively impact physicians. Ultimately the people who

are most harmed by this are the patients. Access will be narrowed, prices will go up and it will be

very harmful to heath care as a whole.

+ Doctors retiring early

+ I’m a plastic surgeon specializing in breast reconstruction. Breast surgeons I work with have

requested I contract with two private medical ins groups (IPA) because they can’t get the current in

network plastic surgeons to see and schedule reconstruction cases in cancer patients in a timely

manner. However, neither IPA would even respond my application to join them.

+ We have experienced payors specifically citing AB-72 as a reason for their unwillingness to negotiate

fair and reasonable contracts with our group. We have had other payors refuse to meet or discuss

contracts up for renewal.

+ Our large anesthesia group has insurers who simply stopped communicating and stopped paying.

Then they let contracts expire and continue to avoid our calls for discussion. Frustrating. Their

patients keep showing up.

+ Recruiting to the Central Valley in CA is very difficult. This will make it impossible! There simply won't

be enough providers and quality will suffer.
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+ Since 2016, two of our commercial contracts had reduced their rates up to 46% and 1 of them

wouldn't renegotiate the reimbursement rate at all. We terminated that contract and have now lost

about 15% of our business due to it.

+ Payors have actually told me that "since we don't see any active out-of-network billing from your

office there's no reason for us to contract with you or provide competitive rates". If payors want to

ensure that their members have access to an in-network provider, then those same payors should

set up call panels of in-network physicians.

+ Blue Cross and others refuse to negotiate contracts. 125% Medicare take or leave it while reducing

networks. We have to see their patients in ED (EMTALA) but they really won't negotiate a contract

and they pay us whatever they want and dare us to take them to DMHC (not helpful) or court

(expensive). New law would reduce our leverage even more. And hospital coercively pressuring us to

contract at 125% Medicare rates and even put it in their version of our new contract (illegal). If we

don't contract eventually, they will likely force us into their "Foundation" and make us employees.

+ If this trend continues, we will not be able to recruit and retain physicians to our Anesthesia practice

in the Silicon Valley.

+ Large payors have refused to negotiate reasonable rate increases, and a smaller payor has

terminated its contract altogether in reliance on the lower rate they will be able to pay under AB72.

+ Anthem Blue Cross unilaterally, and without the appropriate notification required by law, reduced

reimbursement rates for Pathology across all billing codes from 50-70%. Some codes now pay as

little as $1.00 for services requiring formalin bottles, transport, gross evaluation, and a formal report.

They are uninterested in negotiating payment rates. There are no other Pathology providers in this

area, although there are plenty listed on their website. These 'other' providers include all of the

pathologists in our non-contracted group, listed individually, and practices 60-100 miles from here.

+ I am the President of a 63-person anesthesia group in Southern California. Most payers simply refuse

to negotiate new contracts. And the majority of offers we get are for massive pay cuts - 50+ %

reductions. This bill has been a nightmare for our practice.

+ Blue Cross has refused to negotiate as has United after passage of California's surprise billing law.

They stood to benefit the most from the way this law was structured, not patients. Insurance

companies have no reason to negotiate now because of this law.
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+ Insurers are using this as leverage in negotiating lower reimbursement rates for anesthesia care.

They are, in effect, daring us to go out of network to negotiate lower rates.

+ Payors have become hostile and antagonistic, almost taunting us with ab72. What used to be

professional businesslike discussions have become insurers laughing at the physicians.

+ United and Blue Cross will not negotiate with us!!!!

+ Large payor proposed rates at a substantially lower level and essentially refused to negotiate, stating

they would terminate our contract if we did not sign.

+ Currently looking at anesthesiology positions out of California as are many of my colleagues.

+ Many insurers have canceled long standing contracts to renegotiate for 10,20,30% lower

reimbursement rates.

+ Payors have cited AB72 with take it or leave it contract terms that are less than half our rates prior to

AB72 and less than the cost of providing care. Combined with the low Medí-Cal rates our practice is

on the verge of collapse.

+ Payers now already engaging in “take it or leave it” negotiations. Some have reported that they want

us to terminate our contracts.

+ These discussions almost always involve the payers citing the surprise billing laws and even the

legislative discussions on this topic in DC.

+ A major payor cancelled us without cause and basically gave us a take it or leave it 25% cut offer

from an already lower end contract we had with them. We are in danger of losing our business

entirely if this continues. Its all unintended consequences from a bill hoping to protect consumers

which the payors figured out they can abuse for profits!!

+ Payers cancelled our long-standing contract which had not had an increase rate in 9 years. They

offered a 20% reduction in reimbursement and threatened to just use AB 72 against our group to

further reduce reimbursements.

+ Due to lower reimbursement and higher competing rates from locums companies, our practice has

been unable to recruit physicians and has had to stop providing services at the local hospital.

+ Huge Anthem payment cut likely not just coincidence.
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+ I am routinely unable to refer patients to outpatient specialty services in a timely manner outing

their health at risk or at times forced to admit to the hospital to obtain needed work ups which drive

up costs as inpatient is always more expensive than outpatient.

+ One payer we attempted to contract with simply refused saying they don't need to contract with

new providers because state law pretty much makes every provider accept what they offer. Several

players refused to consider negotiating updated rates which had been in place for several years.

Assuming a take the old terms or leave it attitude, citing that they were in a process of adjusting

their rates to reflect the impact of recent state legislation.

+ Payors have refused to negotiate contracts with us, have proposed steep cuts to our

reimbursement, PPO networks have shrunk while Medicare has increased. Payors are daring us to

go out of network in order to drop our rates to the regional average.

+ Payors threaten cancellation and refuse to negotiate at end of contract.

+ Payor would not even return our calls when we tried to contract with them prior to AB 72 going into

effect.

+ Blue Cross refuses to renew my current contract and gave me a take it or leave it offer at a lower

rate. They know that if I refuse then I have to accept their self-determined rates.

+ AB 72 was used to strong arm our group to a substantially lower rate with threat of cancellation and

Medicare rates, which are usually 1/2rd of commercial.

STAFF CONTACT: 
Anthony York 

Vice President of Strategic Communications 
(916) 551-2860

ayork@cmadocs.org 
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BlueCross BlueShield of North Carolina
Abuses No Surprises Act Regulations to
Manipulate the Market Before Law Takes
Effect
Insurance company jeopardizing patient access to care through 'take it or leave it' ultimatums

to in-network clinicians

CHICAGO – Today, the American Society of Anesthesiologists expressed grave concern about the strong-arm

tactics of BlueCross BlueShield of North Carolina and its abuse of the new federal law designed to protect

patients from out-of-network bills. The letters being sent to anesthesiology and other physician practices in

the state threaten contract termination and the physicians’ in-network status unless the physicians

immediately agree to payment reductions ranging from 10 to over 30%. Implementation of the No Surprises

Act is cited in the letters as the impetus for the reductions. The clear intent of the insurance company in taking

this action is to improve its negotiating position against community physician practices in the dispute

resolution process outlined in the recently released Interim Final Rule implementing the legislation.

The No Surprises Act, which was passed in December 2020, was designed to protect patients from surprise out-

of-network bills. Although the law intended to resolve payment disputes through an impartial arbitration

system, recent rules promulgated by the Departments of Health and Human Services, Labor, and Treasury will

create a system that unfairly favors insurance companies. The evidence of this bias and this insurance

company’s intention to exploit the new rules is clearly demonstrated in the demand letters from BlueCross

BlueShield of North Carolina weeks before the law even takes effect.

“Instead of expanding in-network access for patients, BlueCross BlueShield of North Carolina has

demonstrated what we explained to Congress and the rule-making agencies would happen: insurance
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companies will use their overwhelming market power and the No Surprises Act’s flawed rules to push more
physicians out of insurance networks and fatten their own bottom line.” said ASA President Randall M. Clark, 
M.D., FASA. “Insurance companies are threatening the ability of anesthesiologists to fully staff hospitals and 
other health care facilities. Left unchecked, actions like these of BlueCross BlueShield of North Carolina will 

ultimately compromise timely access to care for patients across the country.”

ASA has previously called upon the U.S. Department of Justice to address these and other recent 
anticompetitive insurance company tactics.

THE AMERICAN SOCIETY OF ANESTHESIOLOGISTS

Founded in 1905, the American Society of Anesthesiologists (ASA) is an educational, research and scientific 
society with more than 54,000 members organized to raise and maintain the standards of the medical practice 
of anesthesiology. ASA is committed to ensuring physician anesthesiologists evaluate and supervise the 
medical care of patients before, during and after surgery to provide the highest quality and safest care every 

patient deserves.

For more information on the field of anesthesiology, visit the American Society of Anesthesiologists online at 
asahq.org. To learn more about the role physician anesthesiologists play in ensuring patient safety, visit 
asahq.org/madeforthismoment. Like ASA on Facebook " and follow ASALifeline " on Twitter.

# # #
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4 disputes involving UnitedHealth, physician staffing firms

https://www.beckershospitalreview.com/payer-issues/4-disputes-involving-unitedhealth-physician-staffing-firms.html[12/17/2021 9:32:54 AM]

4 disputes involving
UnitedHealth, physician
staffing firms
Morgan Haefner - Wednesday, July 22nd, 2020 Print
| Email

TEXT

Here are four recent disputes involving UnitedHealth
Group and physician staffing firms:

1. TeamHealth (Knoxville, Tenn.). UnitedHealth moved
to end high-reimbursement in-network contracts with
TeamHealth in 2019. The changes took effect between
Oct. 15, 2019, and July 1, and affected contracts across
18 states. Earlier that year, UnitedHealth reduced
TeamHealth's reimbursements for certain out-of-network
claims by about 50 percent, prompting TeamHealth to
sue UnitedHealth in eight states. According to Moody's
Investors Service, the dispute could indirectly affect
hospitals and other providers.

2. Mednax (Sunrise, Fla.). UnitedHealth plans to end its
contracts with Mednax physicians in four states,
beginning as early as March, the physician staffing group
said in February. The contracts will end at staggered
dates throughout the year from March 1 to Dec. 15.
UnitedHealth said throughout the last few months it
submitted proposals to Mednax that would reduce the
amount it reimburses its physicians to a rate that was
more consistent with what it pays other providers in
Arkansas, Georgia, North Carolina and South Carolina.
UnitedHealth said Mednax did not respond with
counterproposals; however, Mednax said the firm "has
engaged in numerous discussions with United regarding
this matter. At no time were these discussions presented
to Mednax as negotiations. Rather, United reinforced its
unacceptable payment terms on a 'take it or leave it'
basis."
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3. U.S. Anesthesia Partners (Dallas). In March,
Moody's Investors Service changed its outlook of U.S.
Anesthesia Partners, a group of nearly 5,000 anesthesia
providers, from stable to negative due to a contract
termination from UnitedHealth. UnitedHealth canceled its
in-network contracts with the provider group in Texas.
The contract represents about 10 percent of U.S.
Anesthesia Partners' annual revenues, and was
expected to be terminated in April 2020.

4. Envision Healthcare (Nashville, Tenn.).
UnitedHealthcare and Envision, one of the country's
largest providers of emergency room services, agreed to
extend their contract, effective January 2019. The
agreement came after UnitedHealthcare argued Envision
wrongfully sued the payer and by doing so broke an
arbitration clause in their agreement. The insurer also
called Envision's emergency room billing practices
"egregious." In March 2018, Envision sued
UnitedHealthcare for allegedly lowering contracted
payments to Envision physicians and not allowing new
Envision medical practices to join its network.
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Source: Graph using data from Kaiser Family Foundation (2015-2019): “Marketplace Average Benchmark Premiums.” Retrieved from 

https://bit.ly/2tqy25F.

0% 0%

17%

54%

35%

0%
3%

19%

33%

50%

0%

8%

30%

74% 73%

0%

10%

20%

30%

40%

50%

60%

70%

80%

2015 2016 2017 2018 2019

Percentage Growth in Marketplace Average 
Benchmark Premiums Since 2015 

Connecticut New York Nation

Case 1:21-cv-05267-MHC   Document 18-12   Filed 02/04/22   Page 2 of 2

https://bit.ly/2tqy25F



