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FOR THE DISTRICT OF MONTANA
MISSOULA DIVISION
MONTANA MEDICAL
ASSOCIATION, et al.,

Case No. CV 21-00108-DWM

Plaintiffs,
and
MONTANA NURSES
ASSOCIATION,

DECLARATION OF COUNSEL

Plaintiff-Intervenor,
v.
AUSTEN KNUDSEN, et al.,
Defendants.
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I, Justin K. Cole, declare, pursuant to 28 U.S.C. § 1746 and under penalty of
perjury, that the foregoing is true and correct:
1.

I am an attorney with Garlington, Lohn & Robinson, PLLP,

representing Plaintiffs in this matter. I have personal knowledge of the information
set forth herein based upon my position as counsel in this matter, and provide this
Declaration for the limited purpose of supporting Plaintiffs’ and PlaintiffIntervenor’s Joint Motion for Preliminary Injunction and Brief in Support.
2.

Attached as Exhibit A is a true and correct copy of CMS’ January 14,

2022 Memorandum titled “Guidance for the Interim Final Rule – Medicare and
Medicaid Programs; Omnibus COVID-19 Health Care Staff Vaccination.”
3.

Attached as Exhibit B is a true and correct copy of email

correspondence between counsel for Plaintiffs, counsel for Defendants, and
counsel for Plaintiff-Intervenor, containing counsel’s discussions regarding a
stipulated stay of enforcement of Montana Code Annotated § 49-2-312, dated
February 2 - February 14, 2022.
4.

Attached as Exhibit C is a true and correct copy of the letter from

Senator Steve Daines, Governor Greg Gianforte, and Congressman Matthew M.
Rosendale, Sr. to the U.S. Department of Health & Human Services and the U.S.
Centers for Medicare and Medicaid Services, dated January 26, 2022.
5.

Attached as Exhibit D is a true and correct copy of the CMS Total
2
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Medicare Enrollment: Total, Original Medicare, Medicare Advantage and other
Health Plan Enrollment, and Resident Population by Area of Residence, Calendar
Year 2020.
DATED this 16th day of February, 2022.

Attorneys for Plaintiffs:
GARLINGTON, LOHN & ROBINSON, PLLP

By_______________________________
Justin K. Cole
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DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services
7500 Security Boulevard, Mail Stop C2-21-16
Baltimore, Maryland 21244-1850

Center for Clinical Standards and Quality/Quality, Safety & Oversight Group
Ref: QSO-22-09-ALL

DATE:

January 14, 2022

TO:

State Survey Agency Directors

FROM:

Directors
Quality, Safety & Oversight Group (QSOG) and Survey & Operations
Group (SOG)
Guidance for the Interim Final Rule - Medicare and Medicaid Programs; Omnibus
COVID-19 Health Care Staff Vaccination

SUBJECT:

Memorandum Summary
•

CMS is committed to ensuring America’s healthcare facilities respond effectively in an
evidence-based way to the Coronavirus Disease 2019 (COVID-19) Public Health
Emergency (PHE).

•

On November 05, 2021, CMS published an interim final rule with comment period (IFC).
This rule establishes requirements regarding COVID-19 vaccine immunization of staff
among Medicare- and Medicaid-certified providers and suppliers.

•

CMS is providing guidance and survey procedures for assessing and maintaining
compliance with these regulatory requirements.

•

The guidance in this memorandum specifically applies to the following states: Alabama,
Alaska, Arizona, Arkansas, Georgia, Idaho, Indiana, Iowa, Kansas, Kentucky, Louisiana,
Mississippi, Missouri, Montana, Nebraska, New Hampshire, North Dakota, Ohio,
Oklahoma, South Carolina, South Dakota, Utah, West Virginia and Wyoming.

•

The guidance in this memorandum does not apply to the following state at this time: Texas.
Surveyors in Texas should not undertake any efforts to implement or enforce the IFC.

•

States that are not identified above are expected to continue under the timeframes and
parameters identified in the December 28, 2021 memorandum (QSO-22-07-ALL).

Background
Since the beginning of the Public Health Emergency, CMS and the Centers for Disease Control
and Prevention (CDC) data show as of mid-October, over 44 million COVID-19 cases, 3 million
COVID-19 related hospitalization, and 720,000 COVID-19 deaths have been reported. The
CDC has reported that COVID-19 vaccines are safe and effective at preventing severe illness
from COVID-19 and limiting the spread of the virus that causes it. On December 11, 2020, the
Advisory Committee in Immunization Practices (ACIP) recommended, as interim guidance, that
both 1) health care personnel, and 2) residents of long-term care (LTC) facilities be offered
COVID-19 vaccine in the initial phase of the vaccination program. To support this
Page 1 of 5
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recommendation, on May 13, 2021, CMS published an interim final rule with comment period
(IFC), entitled “Medicare and Medicaid Programs; COVID-19 Vaccine Requirements for LongTerm Care (LTC) Facilities and Intermediate Care Facilities for Individuals with Intellectual
Disabilities (ICFs-IID) Residents, Clients, and Staff” (86 FR 26306). Also, CMS released
guidance for surveyors and LTC facilities in the CMS memo, QSO-21-19-NH, Interim Final
Rule - COVID-19 Vaccine Immunization Requirements for Residents and Staff. This rule
required all certified LTC facilities (i.e., nursing homes) to educate all residents and staff on the
benefits and potential side effects associated with the COVID-19 vaccine, and offer the vaccine.
The regulation was intended to help increase vaccination rates among nursing home residents
and staff to reduce the risk of infection and disease associated with COVID-19. Approximately
two months after the publication of the rule, about 80 percent of nursing home residents were
vaccinated. However, during that same time, roughly 60% of nursing home staff were
vaccinated.1 Therefore, more actions are warranted to increase vaccination rates among staff.
On August 18, 2021, CMS announced that it would be issuing a regulation that all nursing home
staff would have to be vaccinated against COVID-19 as a requirement for LTC facilities
participating with the Medicare and Medicaid programs. Subsequently, on September 9, 2021,
CMS announced that this requirement would be extended to nearly all Medicare and Medicaidcertified providers and suppliers. These actions aim to support increasing vaccination rates
among staff working in all facilities, providers, and certified suppliers that participate in
Medicare and Medicaid.
Discussion
On November 5, 2021, CMS published an IFC with comment period (86 FR 61555), entitled
“Medicare and Medicaid Programs; Omnibus COVID-19 Health Care Staff Vaccination,”
revising the infection control requirements that most Medicare- and Medicaid-certified providers
and suppliers must meet to participate in the Medicare and Medicaid programs. These changes
are necessary to protect the health and safety of patients and staff during the COVID-19 public
health emergency. The COVID-19 vaccination requirements and policies and procedures
required by this IFC must comply with applicable federal non-discrimination and civil rights
laws and protections, including providing reasonable accommodations to individuals who are
legally entitled to them because they have a disability or sincerely held religious beliefs,
practices, or observations that conflict with the vaccination requirement. More information on
federal non-discrimination and civil rights laws is available here:
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-actand-other-eeo-laws.
Vaccination Enforcement– Surveying for Compliance
Medicare and Medicaid-certified facilities are expected to comply with all regulatory
requirements, and CMS has a variety of established enforcement remedies. For nursing homes,
home health agencies, and hospice (beginning in 2022), this includes civil monetary penalties,
denial of payments, and—as a final measure—termination of participation from the Medicare
and Medicaid programs. The sole enforcement remedy for non-compliance for hospitals and
certain other acute and continuing care providers is termination; however, CMS’s primary goal

is to bring health care facilities into compliance. Termination would generally occur only after providing a
facility with an opportunity to make corrections and come into compliance.
1

COVID-19 Nursing Home Data - Centers for Medicare & Medicaid Services Data (cms.gov)
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CMS expects all providers’ and suppliers’ staff to have received the appropriate number of doses
by the timeframes specified in the QSO-22-07 unless exempted as required by law, or delayed as
recommended by CDC. Facility staff vaccination rates under 100% constitute noncompliance under the rule. Non-compliance does not necessarily lead to termination, and
facilities will generally be given opportunities to return to compliance. Consistent with CMS’s
existing enforcement processes, this guidance will help surveyors determine the severity of a
noncompliance deficiency finding at a facility when assigning a citation level. These
enforcement action thresholds are as follows:
Within 30 days after issuance of this memorandum2, if a facility demonstrates that:
• Policies and procedures are developed and implemented for ensuring all facility staff,
regardless of clinical responsibility or patient or resident contact are vaccinated for
COVID-19; and
• 100% of staff have received at least one dose of COVID-19 vaccine, or have a pending
request for, or have been granted qualifying exemption, or identified as having a
temporary delay as recommended by the CDC, the facility is compliant under the rule;
or
• Less than 100% of all staff have received at least one dose of COVID-19 vaccine, or have
a pending request for, or have been granted a qualifying exemption, or identified as
having a temporary delay as recommended by the CDC, the facility is non-compliant
under the rule. The facility will receive notice3 of their non-compliance with the 100%
standard. A facility that is above 80% and has a plan to achieve a 100% staff vaccination
rate within 60 days would not be subject to additional enforcement action. States should
work with their CMS location for cases that exceed these thresholds, yet pose a threat to
patient health and safety. Facilities that do not meet these parameters could be subject to
additional enforcement actions depending on the severity of the deficiency and the type
of facility (e.g., plans of correction, civil monetary penalties, denial of payment,
termination, etc.).
Within 60 days after the issuance of this memorandum4, if the facility demonstrates that:
• Policies and procedures are developed and implemented for ensuring all facility staff,
regardless of clinical responsibility or patient or resident contact are vaccinated for
COVID-19; and
• 100% of staff have received the necessary doses to complete the vaccine series (i.e., one
dose of a single-dose vaccine or all doses of a multiple-dose vaccine series), or have been
granted a qualifying exemption, or identified as having a temporary delay as
recommended by the CDC, the facility is compliant under the rule; or
• Less than 100% of all staff have received at least one dose of a single-dose vaccine, or all
doses of a multiple-dose vaccine series, or have been granted a qualifying exemption, or
identified as having a temporary delay as recommended by the CDC, the facility is nonIf 30 days falls on a weekend or designated federal holiday, CMS will use enforcement discretion to initiate
compliance assessments the next business day.
3
This information will be communicated through the CMS Form-2567, using the applicable Automated Survey
Process Environment (ASPEN) federal tag.
4
If 60 days falls on a weekend or designated federal holiday, CMS will use enforcement discretion to initiate
compliance assessments the next business day.
2
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compliant under the rule. The facility will receive notice5 of their non-compliance with
the 100% standard. A facility that is above 90% and has a plan to achieve a 100% staff
vaccination rate within 30 days would not be subject to additional enforcement action.
States should work with their CMS location for cases that exceed these thresholds, yet
pose a threat to patient health and safety. Facilities that do not meet these parameters
could be subject to additional enforcement actions depending on the severity of the
deficiency and the type of facility (e.g., plans of correction, civil monetary penalties,
denial of payment, termination, etc.).
Within 90 days and thereafter following issuance of this memorandum, facilities failing to
maintain compliance with the 100% standard may be subject to enforcement action.
Federal, state, Accreditation Organization, and CMS-contracted surveyors will begin surveying
for compliance with these requirements as part of initial certification, standard recertification or
reaccreditation, and complaint surveys 30 days following the issuance of this memorandum.
Additional information and expectations for compliance can be found at the provider-specific
guidance attached to this memorandum.
Provider-Specific Guidance:
Guidance specific to provider types and certified suppliers is provided in the following
attachments. The provider-specific guidance should be used in conjunction with the information
in this memo.
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Attachment A: LTC Facilities (nursing homes)
Attachment B: ASC
Attachment C: Hospice
Attachment D: Hospitals
Attachment E: PRTF
Attachment F: ICF/IID
Attachment G: Home Health Agencies
Attachment H: CORF
Attachment I: CAH
Attachment J: OPT
Attachment K: CMHC
Attachment L: HIT
Attachment M: RHC/FQHC
Attachment N: ESRD Facilities

Enforcement Actions
CMS will follow current enforcement procedures based on the level of deficiency cited during a
survey.
Contact:
DNH_TriageTeam@cms.hhs.gov for questions related to nursing homes;
This information will be communicated through the CMS Form-2567, using the applicable Automated Survey
Process Environment (ASPEN) tag.
5
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QSOG_Emergencyprep@cms.hhs.gov for question related to acute and continuing care
providers.
Effective Date: This policy should be communicated with all survey and certification staff, their
managers, and the State/CMS Location training coordinators immediately. The effective dates of
the specific actions are specified above.
/s/
Karen L. Tritz
Director, Survey & Operations Group

David R. Wright
Director, Quality, Safety & Oversight Group

cc: Survey and Operations Group Management
Attachments: A through N
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From:
To:
Cc:
Subject:
Date:
Attachments:

Kathryn S. Mahe
Mead, Brent; Raph Graybill; Dewhirst, David; Emily Jones; Justin K. Cole
"Jami Westermeyer"
RE: [EXTERNAL] RE: MMA v Knudsen - stipulated stay of enforcement
Monday, February 14, 2022 3:50:22 PM
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Brent,
We believe a preliminary injunction is still appropriate and necessary. We will move forward with
our motion and note Defendants’ opposition.
As an aside, if, as you say, noncompliance with the CMS Rule is not a serious issue (which we
disagree with), it is unclear why the Defendants would be unwilling to reach consensus on a stay of
enforcement.
Thanks,
Katie Mahe // Partner
Garlington, Lohn & Robinson, PLLP

P: 406- 523-2500
E: ksmahe@garlington.com
A: P.O. Box 7909 Missoula, MT 59807

A Professional Limited Liability Partnership // Montana’s attorneys since 1870
**********************************
CONFIDENTIALITY: The information contained in this e-mail message may be privileged and may contain confidential
information intended only for the use of the individual or entity named above. If you have received this communication in
error, please notify us immediately by e-mail or telephone and delete the original message from your computer.
**********************************

From: Mead, Brent <Brent.Mead2@mt.gov>
Sent: Monday, February 14, 2022 2:44 PM
To: Raph Graybill <rgraybill@silverstatelaw.net>; Dewhirst, David <David.Dewhirst@mt.gov>;
Kathryn S. Mahe <ksmahe@GARLINGTON.COM>; Emily Jones <emily@joneslawmt.com>; Justin K.
Cole <jkcole@GARLINGTON.COM>
Cc: 'Jami Westermeyer' <paralegal@joneslawmt.com>
Subject: RE: [EXTERNAL] RE: MMA v Knudsen - stipulated stay of enforcement
This Message originated outside your organization.

All -
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The circumstances described this morning remain true. Despite efforts by the
Attorney General to reach a consensus among the defendants on staying
enforcement, we do not have that consensus at this time. Nor do we think one is
likely.
However, I don’t think noncompliance with the CMS Rule is a serious issue.
From everything we’ve heard, no covered facilities are refusing implement that
rule.   And because HB 702 is enforceable via private causes of action before the
HRC, it strikes us that the CMS rule would be a defense to any human rights
complaints filed by staff at covered facilities once the CMS Rule becomes effective
(today) on the basis that those facilities are covered by the federal rule. If you
want a reason to refrain from additional motions practice, that’s your best bet
right now. A preliminary injunction doesn’t seem practically necessary.
Brent Mead
Assistant Solicitor General
Office of Montana Attorney General Austin Knudsen
brent.mead2@mt.gov

CONFIDENTIAL—PRIVILEGED—DELIBERATIVE
Notice: This email message, including any attachments, is for the sole use of the intended recipient(s) and may contain
confidential, privileged, or deliberative and pre-decisional material, including attorney-client communications and
attorney work product. Any unauthorized review, use, disclosure, or distribution is prohibited. This electronic
transmission does not constitute a waiver of privilege. If you are not the intended recipient, and have received this
message in error, please contact the sender immediately by email reply and destroy all copies of the original message,
including any attachments.

From: Raph Graybill <rgraybill@silverstatelaw.net>
Sent: Monday, February 14, 2022 12:21 PM
To: Dewhirst, David <David.Dewhirst@mt.gov>; 'Kathryn S. Mahe' <ksmahe@GARLINGTON.COM>;
Emily Jones <emily@joneslawmt.com>; 'Justin K. Cole' <jkcole@GARLINGTON.COM>; Mead, Brent
<Brent.Mead2@mt.gov>
Cc: 'Jami Westermeyer' <paralegal@joneslawmt.com>
Subject: [EXTERNAL] RE: MMA v Knudsen - stipulated stay of enforcement
David –
Thank you for your note. I remain a little confused. Do you believe that a deal around a voluntary
stay is still possible? If so, under what conditions?
I think everyone would prefer an agreement to more motions practice before the Court. But if no
such deal can be had, then it’s important to move quickly given the severe consequences of not
complying with the federal rule.
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Raph
From: Dewhirst, David <David.Dewhirst@mt.gov>
Sent: Monday, February 14, 2022 12:14 PM
To: Kathryn S. Mahe <ksmahe@GARLINGTON.COM>; Emily Jones <emily@joneslawmt.com>; Justin
K. Cole <jkcole@GARLINGTON.COM>; Mead, Brent <Brent.Mead2@mt.gov>; Raph Graybill
<rgraybill@silverstatelaw.net>
Cc: Jami Westermeyer <paralegal@joneslawmt.com>
Subject: RE: MMA v Knudsen - stipulated stay of enforcement

Katie,
Thanks for the email. I can confirm that everything Emily noted in the email
below accurately reflects the defendants’ position. My understanding is that
Brent attempted to call Justin on Friday afternoon and this morning to provide
some additional detail on the defendants’ position but couldn’t connect with him.
I think that call may still be felicitous, and I encourage you or Justin to get back
with Brent if you have a convenient moment.
In the meantime, you are correct that the State opposes your motion for a
preliminary injunction.
____
David Dewhirst
Solicitor General
Office of Montana Attorney General Austin Knudsen
david.dewhirst@mt.gov
406.444.4145
CONFIDENTIAL—PRIVILEGED—DELIBERATIVE
Notice: This email message, including any attachments, is for the sole use of the intended recipient(s) and may contain
confidential, privileged, or deliberative and pre-decisional material, including attorney-client communications and
attorney work product. Any unauthorized review, use, disclosure, or distribution is prohibited. This electronic
transmission does not constitute a waiver of privilege. If you are not the intended recipient, and have received this
message in error, please contact the sender immediately by email reply and destroy all copies of the original message,
including any attachments.
#              #              #

From: Kathryn S. Mahe <ksmahe@GARLINGTON.COM>
Sent: Monday, February 14, 2022 10:30 AM
To: Emily Jones <emily@joneslawmt.com>; Justin K. Cole <jkcole@GARLINGTON.COM>; Mead, Brent
<Brent.Mead2@mt.gov>; Dewhirst, David <David.Dewhirst@mt.gov>; Raph Graybill
<rgraybill@silverstatelaw.net>
Cc: Jami Westermeyer <paralegal@joneslawmt.com>
Subject: [EXTERNAL] RE: MMA v Knudsen - stipulated stay of enforcement
Thanks, Emily. Can you confirm your role in this matter? Do you represent the Defendants? We
noticed you are not counsel of record and appear to work for a private law firm.
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We will assume that Defendants oppose our motion for a preliminary injunction. Please have
someone with authority let us know if that is incorrect.
Thanks,
Katie Mahe // Partner
Garlington, Lohn & Robinson, PLLP
P: 406- 523-2500
E: ksmahe@garlington.com
A: P.O. Box 7909 Missoula, MT 59807

A Professional Limited Liability Partnership // Montana’s attorneys since 1870
**********************************
CONFIDENTIALITY: The information contained in this e-mail message may be privileged and may contain confidential
information intended only for the use of the individual or entity named above. If you have received this communication in
error, please notify us immediately by e-mail or telephone and delete the original message from your computer.
**********************************

From: Emily Jones <emily@joneslawmt.com>
Sent: Monday, February 14, 2022 9:53 AM
To: Justin K. Cole <jkcole@GARLINGTON.COM>; Mead, Brent <Brent.Mead2@mt.gov>; Dewhirst,
David <David.Dewhirst@mt.gov>; Kathryn S. Mahe <ksmahe@GARLINGTON.COM>; Raph Graybill
<rgraybill@silverstatelaw.net>
Cc: Jami Westermeyer <paralegal@joneslawmt.com>
Subject: [EXTERNAL] RE: MMA v Knudsen - stipulated stay of enforcement
This Message originated outside your organization.

All,
Brent is in a hearing this morning and asked me to provide you with the following information:
As stated, the Attorney General’s office and the Governor’s office worked diligently to agree to a
stay. We acknowledge the stay was at our request, but last week two issues arose that made it so we
could not consent.
Department of Labor, in its review of your proposed language on Wednesday, flagged an issue with
how the stay would affect unemployment insurance for employees who may be terminated as a result
of the CMS mandate. While that issue was under review, we received reports on Friday that Benefis
was terminating unvaccinated employees prior to the effective date of the CMS mandate. These
reports derailed our ability to get consensus on a stay. Due to these circumstances out of our control,
we cannot agree to a stay at this time.
Emily
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Emily Jones

(406) 384-7990
www.joneslawmt.com [joneslawmt.com]
**Jones Law Firm is a paperless office. You will not receive a hard copy of any attachments to this
e-mail unless specifically requested.
From: Justin K. Cole <jkcole@GARLINGTON.COM>
Sent: Friday, February 11, 2022 5:53 PM
To: Mead, Brent <Brent.Mead2@mt.gov>; Dewhirst, David <David.Dewhirst@mt.gov>; Kathryn S.
Mahe <ksmahe@GARLINGTON.COM>; Raph Graybill <rgraybill@silverstatelaw.net>
Cc: Emily Jones <emily@joneslawmt.com>; Jami Westermeyer <paralegal@joneslawmt.com>
Subject: RE: MMA v Knudsen - stipulated stay of enforcement
Brent:
Frankly we are surprised that we cannot reach consent on this issue, given that a stipulated stay of
enforcement was a proposal you made to avoid further briefing before the court. We held off
seeking a preliminary injunction (which we raised to you and David after the hearing on the motion
to dismiss) based on your representation that we could likely stipulate to a stay of enforcement,
based on the Defendants’ recognition that the CMS Omnibus Rule directly conflicts with MCA 49-2312, and covered facilities are required to comply to maintain participation in Medicare and
Medicaid. On our phone call last week, you raised certain concerns about the injunction or stay
being limited by triggering events, such as a subsequent decision by the Supreme Court, or further
rulings and orders by our district court. We incorporated each of these concerns in the draft we
sent you, and we provided a copy of the stipulation and order to you on Tuesday of this week. We
noted the need for a quick turn around, given the compliance deadlines begin this coming Monday.
The stay is narrowly tailored to the direct and irreconcilable conflict between the CMS regulations
and Montana law, and is two and a half pages in length.
Can you please identify the specific concerns in the draft stay that are under review or otherwise
preventing you from stipulating to it?
If we cannot reach agreement on the proposed stay of enforcement, we are now in the position of
having to seek a preliminary injunction. Please let us know by Monday what specific concerns you
have with the draft, or, alternatively, whether you will be opposing our motion for preliminary
injunction.
Justin
From: Mead, Brent <Brent.Mead2@mt.gov>
Sent: Friday, February 11, 2022 4:50 PM
To: Justin K. Cole <jkcole@GARLINGTON.COM>; Dewhirst, David <David.Dewhirst@mt.gov>; Kathryn
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S. Mahe <ksmahe@GARLINGTON.COM>; Raph Graybill <rgraybill@silverstatelaw.net>
Cc: Emily Jones <emily@joneslawmt.com>; Jami Westermeyer <paralegal@joneslawmt.com>
Subject: [EXTERNAL] RE: MMA v Knudsen - stipulated stay of enforcement
This Message originated outside your organization.

Justin & Katie
We have been working diligently to try and coordinate a response with the
necessary parties on our end. Due to complexities that arose, we will not be able
to have an agreement by COB today.
I am available to discuss over the weekend. But at this time we cannot consent to
an agreement.

Brent Mead
Assistant Solicitor General
Office of Montana Attorney General Austin Knudsen
brent.mead2@mt.gov

CONFIDENTIAL—PRIVILEGED—DELIBERATIVE
Notice: This email message, including any attachments, is for the sole use of the intended recipient(s) and may contain
confidential, privileged, or deliberative and pre-decisional material, including attorney-client communications and
attorney work product. Any unauthorized review, use, disclosure, or distribution is prohibited. This electronic
transmission does not constitute a waiver of privilege. If you are not the intended recipient, and have received this
message in error, please contact the sender immediately by email reply and destroy all copies of the original message,
including any attachments.

From: Justin K. Cole <jkcole@GARLINGTON.COM>
Sent: Friday, February 11, 2022 10:01 AM
To: Mead, Brent <Brent.Mead2@mt.gov>; Dewhirst, David <David.Dewhirst@mt.gov>; Kathryn S.
Mahe <ksmahe@GARLINGTON.COM>; Raph Graybill <rgraybill@silverstatelaw.net>
Subject: [EXTERNAL] MMA v Knudsen - stipulated stay of enforcement
Hi Brent: I'm following up on the status of the draft stipulation we sent earlier this week. Can you
please advise as to the status? Given Monday's deadline, we need to hear back from you by COB
today. I can be available today if we needed to further discuss.
Justin

Exhibit B - 6

Case 9:21-cv-00108-DWM Document 44-2 Filed 02/16/22 Page 7 of 17
From:
To:
Cc:
Subject:
Date:
Attachments:

Kathryn S. Mahe
Mead, Brent; Raph Graybill
Dewhirst, David; Justin K. Cole; Emily Jones; Jami Westermeyer; Ekola, Buffy; Lansing, Alwyn
RE: [EXTERNAL] Re: MMA v. Knudsen
Tuesday, February 8, 2022 5:06:00 PM
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Hi Brent,
We are following up on our discussion last week, in which Defendants indicated they would be
amenable to a Stay of Enforcement of HB 702 against the facilities covered by the CMS Omnibus
rule, in an effort to avoid further briefing. Given the compliance deadlines begin Monday, we
wanted to get draft language to you as soon as possible. If we cannot reach an agreement, we will
move forward with seeking a preliminary injunction. Attached are our proposed drafts of a Joint
Motion for Stay of Enforcement and proposed Order. We took your comments into account related
to events that would trigger the stay to be dissolved. Let us know if we are in agreement on the
documents and we will get them filed.
Thanks,
Katie Mahe // Partner
Garlington, Lohn & Robinson, PLLP

P: 406- 523-2500
E: ksmahe@garlington.com
A: P.O. Box 7909 Missoula, MT 59807

A Professional Limited Liability Partnership // Montana’s attorneys since 1870
**********************************
CONFIDENTIALITY: The information contained in this e-mail message may be privileged and may contain confidential
information intended only for the use of the individual or entity named above. If you have received this communication in
error, please notify us immediately by e-mail or telephone and delete the original message from your computer.
**********************************

From: Mead, Brent <Brent.Mead2@mt.gov>
Sent: Thursday, February 3, 2022 4:28 PM
To: Raph Graybill <rgraybill@silverstatelaw.net>
Cc: Kathryn S. Mahe <ksmahe@GARLINGTON.COM>; Dewhirst, David <David.Dewhirst@mt.gov>;
Justin K. Cole <jkcole@GARLINGTON.COM>; Emily Jones <emily@joneslawmt.com>; Jami
Westermeyer <paralegal@joneslawmt.com>; Ekola, Buffy <BEkola@mt.gov>; Lansing, Alwyn
<Alwyn.Lansing@mt.gov>
Subject: RE: [EXTERNAL] Re: MMA v. Knudsen
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This Message originated outside your organization.

Yes.
Brent Mead
Assistant Solicitor General
Office of Montana Attorney General Austin Knudsen
brent.mead2@mt.gov

CONFIDENTIAL—PRIVILEGED—DELIBERATIVE
Notice: This email message, including any attachments, is for the sole use of the intended recipient(s) and may contain
confidential, privileged, or deliberative and pre-decisional material, including attorney-client communications and
attorney work product. Any unauthorized review, use, disclosure, or distribution is prohibited. This electronic
transmission does not constitute a waiver of privilege. If you are not the intended recipient, and have received this
message in error, please contact the sender immediately by email reply and destroy all copies of the original message,
including any attachments.

From: Raph Graybill <rgraybill@silverstatelaw.net>
Sent: Thursday, February 3, 2022 3:07 PM
To: Mead, Brent <Brent.Mead2@mt.gov>
Cc: Kathryn S. Mahe <ksmahe@garlington.com>; Dewhirst, David <David.Dewhirst@mt.gov>; Justin
K. Cole <jkcole@garlington.com>; Emily Jones <emily@joneslawmt.com>; Jami Westermeyer
<paralegal@joneslawmt.com>; Ekola, Buffy <BEkola@mt.gov>; Lansing, Alwyn
<Alwyn.Lansing@mt.gov>
Subject: Re: [EXTERNAL] Re: MMA v. Knudsen
Brent -We will do the same. That work for you?
Raph



On Feb 3, 2022, at 1:49 PM, Mead, Brent <Brent.Mead2@mt.gov> wrote:

Katie –
Thank you for the summary. Yes, that language works for us.
Pursuant to Federal Rule of Civil Procedure 15, Defendants have provided
written consent for Plaintiffs to file this Second Amended Complaint. Provided,
however, that Defendants consent for purposes of Rule 15 only and reserve all
substantive arguments and objections to the claims plead.
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Brent Mead
Assistant Solicitor General
Office of Montana Attorney General Austin Knudsen
brent.mead2@mt.gov

CONFIDENTIAL—PRIVILEGED—DELIBERATIVE
Notice: This email message, including any attachments, is for the sole use of the intended recipient(s)
and may contain confidential, privileged, or deliberative and pre-decisional material, including
attorney-client communications and attorney work product. Any unauthorized review, use, disclosure,
or distribution is prohibited. This electronic transmission does not constitute a waiver of privilege. If
you are not the intended recipient, and have received this message in error, please contact the sender
immediately by email reply and destroy all copies of the original message, including any attachments.

From: Kathryn S. Mahe <ksmahe@GARLINGTON.COM>
Sent: Thursday, February 3, 2022 11:47 AM
To: Mead, Brent <Brent.Mead2@mt.gov>; Raph Graybill <rgraybill@silverstatelaw.net>
Cc: Dewhirst, David <David.Dewhirst@mt.gov>; Justin K. Cole
<jkcole@GARLINGTON.COM>; Emily Jones <emily@joneslawmt.com>; Jami
Westermeyer <paralegal@joneslawmt.com>; Ekola, Buffy <BEkola@mt.gov>; Lansing,
Alwyn <Alwyn.Lansing@mt.gov>
Subject: RE: [EXTERNAL] Re: MMA v. Knudsen
Hi Brent,
Thanks for the call this morning. I just wanted to give a brief recap, so we are all on the
same page. You indicated that the Defendants would consent to amendment with our
proposed Second Amended Complaint (with the two changes we previously discussed),
with us to include a statement that the State is reserving all of its substantive
arguments to the claims. You indicated you would get us language in that regard by
2:00 today. However, since you are so busy with your other cases, I thought I would
take a quick stab at it and you can let us know if it will work for you. Here is what we
were thinking:
Pursuant to Federal Rule of Civil Procedure 15, Defendants have provided
written consent for Plaintiffs to file this Second Amended Complaint. Provided,
however, that Defendants consent for purposes of Rule 15 only and reserve all
substantive arguments and objections to the claims plead.
Please confirm if this will work.
Additionally, we agreed to further discuss a written stipulated preliminary injunction or
stay of enforcement of the statute in relation to facilities covered by the CMS
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regulations, to avoid motion practice on the preliminary injunction. As we discussed,
this statute is in the process of being enforced currently against those facilities at the
HRB. Given the February 14 CMS deadline, we’d like to have these conversations as
soon as possible. We understand that you are slammed this week. Perhaps we could
try and get some proposed language exchanged on this issue by Wednesday morning?
Thanks,
Katie Mahe // Partner
Garlington, Lohn & Robinson, PLLP
P: 406- 523-2500
E: ksmahe@garlington.com
A: P.O. Box 7909 Missoula, MT 59807

A Professional Limited Liability Partnership // Montana’s attorneys since 1870
**********************************
CONFIDENTIALITY: The information contained in this e-mail message may be privileged and may
contain confidential information intended only for the use of the individual or entity named above. If you
have received this communication in error, please notify us immediately by e-mail or telephone and delete
the original message from your computer.
**********************************

From: Mead, Brent <Brent.Mead2@mt.gov>
Sent: Wednesday, February 2, 2022 5:53 PM
To: Raph Graybill <rgraybill@silverstatelaw.net>; Kathryn S. Mahe
<ksmahe@GARLINGTON.COM>
Cc: Dewhirst, David <David.Dewhirst@mt.gov>; Justin K. Cole
<jkcole@GARLINGTON.COM>; Emily Jones <emily@joneslawmt.com>; Jami
Westermeyer <paralegal@joneslawmt.com>; Ekola, Buffy <BEkola@mt.gov>; Lansing,
Alwyn <Alwyn.Lansing@mt.gov>
Subject: RE: [EXTERNAL] Re: MMA v. Knudsen
This Message originated outside your organization.

I will send out call information in the morning. Thank you
Brent Mead
Assistant Solicitor General
Office of Montana Attorney General Austin Knudsen
brent.mead2@mt.gov
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Justin K. Cole
Kathryn S. Mahe
GARLINGTON, LOHN & ROBINSON, PLLP
350 Ryman Street • P. O. Box 7909
Missoula, MT 59807-7909
Phone (406) 523-2500
Fax (406) 523-2595
jkcole@garlington.com
ksmahe@garlington.com
Attorneys for Plaintiffs
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
MISSOULA DIVISION
MONTANA MEDICAL
ASSOCIATION, et al.,

Case No. CV 21-00108-DWM

Plaintiffs,
and
MONTANA NURSES
ASSOCIATION,

JOINT MOTION FOR STAY OF
ENFORCEMENT

Plaintiff-Intervenors,
v.
AUSTEN KNUDSEN, et al.,
Defendants.
The Parties, by and through their counsel of record, hereby jointly move the
Court for an Order staying enforcement of Montana Code Annotated § 49-2-312
for Montana facilities covered by the Medicaid and Medicare Conditions of
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Participation related to mandatory Covid-19 vaccination, specifically those subject
to the CMS Omnibus Covid-19 Health Care Staff Vaccination Interim Final Rule,
issued on November 5, 2021 (“CMS Omnibus Rule”). The Parties recognize that
the compliance deadlines under the CMS Omnibus Rule for Montana facilities will
begin occurring on or about February 14, 2022. The Parties agree that the CMS
Omnibus Rule conflicts with Montana Code Annotated § 49-2-312. The Parties
recognize that this litigation, and other litigation related to the enforcement of the
CMS Omnibus Rule, will likely not be completed by the time the deadlines occur.
In an effort to avoid further motion practice before this Court, the Parties
jointly move the Court for an Order staying enforcement of Montana Code
Annotated § 49-2-312 against Providence Health & Services—MT and all other
Montana facilities covered by the CMS Omnibus Rule until the earlier of the
following: 1) a decision by the Supreme Court of the United States that the CMS
Omnibus Rule is invalid, unenforceable, or stayed related to Montana facilities; 2)
a decision by this Court that the CMS Omnibus Rule does not preempt Montana
Code Annotated § 49-2-312; or 3) a decision by this Court that enforcement of
Montana Code Annotated § 49-2-312 is permanently enjoined against such
facilities. In addition, the Parties stipulate that enforcement shall not be taken
against Providence Health & Services—MT and all other Montana facilities
covered under the CMS Omnibus Rule for actions taken during the period that the
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Stay of Enforcement is in place, regardless of whether the stay is ultimately lifted
or dissolved.
The Stay of Enforcement would apply to Austin Knudsen as Montana
Attorney General, and the agencies and departments under his authority including
the Montana Department of Justice, as well as Laurie Esau as Montana
Commissioner of Labor and the agencies and departments under her authority,
including the Montana Human Rights Bureau and Montana Human Rights
Commission. The Stay would apply to any subsequent Montana Attorney General
and Montana Commissioner of Labor. The Stay would apply to both direct
enforcement actions taken by the Montana Department of Justice or Montana
Department of Labor, as well as private causes of action commenced pursuant to
the Montana Human Rights Act, and would apply both to current proceedings
alleging a violation of Montana Code Annotated § 49-2-312, as well as any new
actions filed during the Stay of Enforcement or arising out of actions taken during
the Stay of Enforcement.
DATED this

day of Month, 2022.
/s/
Attorneys for Plaintiffs
/s/
Attorneys for Defendants
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/s/
Attorneys for Plaintiff-Intervenor
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
MISSOULA DIVISION
MONTANA MEDICAL
ASSOCIATION, et al.,

Case No. CV 21-00108-DWM

Plaintiffs,
ORDER GRANTING STAY OF
ENFORCEMENT

and
MONTANA NURSES
ASSOCIATION,
Plaintiff-Intervenors,
v.
AUSTEN KNUDSEN, et al.,
Defendants.

Upon the Parties’ Joint Motion for Stay of Enforcement and for good cause
shown, IT IS HEREBY ORDERED that enforcement of Montana Code Annotated
§ 49-2-312 against Providence Health & Services—MT and all other Montana
facilities covered by the CMS Omnibus Covid-19 Health Care Staff Vaccination
Interim Final Rule, issued on November 5, 2021 (“CMS Omnibus Rule”) is hereby
STAYED until the earlier of the following: 1) a decision by the Supreme Court of
the United States that the CMS Omnibus Rule is invalid, unenforceable, or stayed
related to Montana facilities; 2) a decision by this Court that the CMS Omnibus
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Rule does not preempt Montana Code Annotated § 49-2-312; or 3) a decision by
this Court that enforcement of Montana Code Annotated § 49-2-312 is
permanently enjoined against such facilities. This stay applies to the Montana
Attorney General, and the agencies and departments under his/her authority
including the Montana Department of Justice, as well as the Montana
Commissioner of Labor and the agencies and departments under his/her authority,
including the Montana Human Rights Bureau and Montana Human Rights
Commission. The Stay applies to both direct enforcement actions taken by the
Montana Department of Justice or Montana Department of Labor, as well as
private causes of action commenced pursuant to the Montana Human Rights Act,
and applies both to current proceedings alleging a violation of Montana Code
Annotated § 49-2-312, as well as any new actions filed during the Stay of
Enforcement or arising out of actions taken during the Stay of Enforcement.
It is further ORDERED, based upon the Parties’ agreement, that, regardless
of whether the stay is lifted or dissolved, enforcement shall not be taken against
Providence Health & Services—MT and all other Montana facilities covered under
the CMS Omnibus Rule for actions taken during the period that the Stay of
Enforcement is in place.
DATED this

day of Month, 2022.
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____________________________________
The Honorable Donald W. Molloy
United States District Judge
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January 26, 2022

Secretary Xavier Becerra
U.S. Department of Health & Human Services
200 Independence Avenue, S.W.
Washington, DC 20201

Administrator Chiquita Brooks-LaSure
U.S. Centers for Medicare and Medicaid Services
7500 Security Boulevard
Baltimore, MD 21244

Dear Secretary Becerra and Administrator Brooks-LaSure:
In light of the Supreme Court’s decision to lift the preliminary injunctions that previously suspended the
vaccine mandate for workers at certain federally funded healthcare facilities, we write today regarding
the agency’s plans for determining whether an entity is in compliance with this rule. As healthcare
entities across Montana face worker shortages in the midst of another COVID-19 surge, we urge the
Department to exercise its enforcement discretion and issue waivers to health facilities where
Montanans’ access to care, especially in rural communities, is jeopardized.
Like many states across the nation, Montana is already facing labor shortages, especially in the
healthcare industry, which severely threaten patient access to lifesaving medical care. Given the
Supreme Court’s decision, we are deeply concerned that the vaccine mandate will penalize healthcare
entities that simply cannot comply with the mandate due to ongoing workforce challenges. Some
Montana facilities cannot afford to lose another healthcare professional, especially when alternative
measures can be implemented, such as masking and testing, to protect the safety and health of
employees, patients, and visitors from COVID-19.
On January 14, 2022, the Centers for Medicare & Medicaid Services (CMS) issued updated guidance
giving regulated entities a timeframe to come into compliance with the healthcare staff vaccination rule.
As the Department turns to implementation and enforcement of the rule, we respectfully request that you
consider the unique healthcare access challenges faced by rural states like Montana and exercise
discretion, including issuing waivers for healthcare facilities that demonstrate a dire workforce impact
from the mandate, when deciding whether to pursue enforcement actions against a facility.
As you know, the Department has historically considered access to care issues and exercised discretion
prior to taking enforcement action against facilities for non-compliance with regulatory requirements,
and we respectfully request that you recognize this precedent given the pervasive health professional
shortages in Montana.
Thank you for your attention to this important matter. We look forward to your response.
Sincerely,

Steve Daines
United States Senator

Greg Gianforte
Governor of Montana

Matthew M. Rosendale, Sr.
Member of Congress
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Total Medicare Enrollment: Total, Original Medicare, and Medicare Advantage and Other Health Plan Enrollment
and Resident Population, by Area of Residence, Calendar Year 2020

Area of Residence
United States²
Alabama
Alaska
Arizona

State Population¹

Total Medicare
Enrollment

Total
Medicare
Enrollment
Percent of
Resident Original Medicare
Enrollment
Population

329,484,123

61,551,947

18.7

4,921,532

1,062,565

21.6

731,158

104,465

14.3

7,421,401

1,370,074

18.5

Original
Medicare
Enrollment
Percent of
Total
Enrollment

37,094,414

Medicare
Advantage and
Other Health Plan
Enrollment

Medicare
Advantage
and Other
Health Plan
Enrollment
Percent of
Total
Enrollment

Total
Enrollment
Metropolitan
Residence

Total
Enrollment
Total
Non-CoreEnrollment
Based
Micropolitan
Residence Statistical Area

60.3

24,457,533

39.7

50,831,208

6,190,674

4,530,066

576,690

54.3

485,875

45.7

770,852

183,630

108,083

102,635

98.3

1,830

1.8

67,621

9,326

27,518

788,009

57.5

582,065

42.5

1,291,470

58,059

20,546
130,902

Arkansas

3,030,522

646,920

21.4

453,946

70.2

192,975

29.8

370,220

145,798

California

39,368,078

6,411,106

16.3

3,503,899

54.7

2,907,207

45.4

6,194,548

142,972

73,586

Colorado

5,807,719

938,949

16.2

527,895

56.2

411,054

43.8

789,966

75,033

73,950

Connecticut

3,557,006

692,023

19.5

382,148

55.2

309,875

44.8

648,591

43,431

0

986,809

215,724

21.9

174,831

81.0

40,893

19.0

215,723

*

†

Delaware

712,816

94,126

13.2

73,305

77.9

20,822

22.1

94,125

*

†

Florida

21,733,312

4,680,137

21.5

2,411,875

51.5

2,268,263

48.5

4,526,706

80,513

72,919

Georgia

10,710,017

1,773,148

16.6

1,012,084

57.1

761,064

42.9

1,383,120

205,366

184,662

Hawaii

1,407,006

281,164

20.0

148,116

52.7

133,047

47.3

218,980

†

*

Idaho

1,826,913

349,171

19.1

219,572

62.9

129,599

37.1

250,088

59,608

39,475

Illinois

12,587,530

2,265,857

18.0

1,582,598

69.9

683,259

30.2

1,929,734

189,842

146,281

Indiana

6,754,953

1,283,965

19.0

823,560

64.1

460,405

35.9

961,787

230,367

91,810

Iowa

3,163,561

637,388

20.2

477,397

74.9

159,991

25.1

348,011

109,272

180,105

District of Columbia

Kansas

2,913,805

546,423

18.8

429,874

78.7

116,549

21.3

352,797

100,096

93,531

Kentucky

4,477,251

943,242

21.1

578,907

61.4

364,335

38.6

502,983

215,146

225,113

Louisiana

4,645,318

884,245

19.0

512,975

58.0

371,271

42.0

728,723

90,263

65,259

Maine

1,350,141

347,594

25.8

202,663

58.3

144,931

41.7

191,192

32,075

124,328
19,640

Maryland

6,055,802

1,058,229

17.5

920,102

87.0

138,127

13.1

1,018,898

19,691

Massachusetts

6,893,574

1,352,786

19.6

989,454

73.1

363,333

26.9

1,345,674

5,084

2,028

Michigan

9,966,555

2,100,420

21.1

1,096,687

52.2

1,003,733

47.8

1,629,477

237,457

233,486

Minnesota

5,657,342

1,046,400

18.5

539,965

51.6

506,435

48.4

746,169

171,983

128,248

Mississippi

2,966,786

609,795

20.6

464,521

76.2

145,275

23.8

270,878

207,266

131,652
213,614

Missouri

6,151,548

1,248,427

20.3

748,330

59.9

500,097

40.1

883,965

150,847

Montana

1,080,577

237,744

22.0

188,972

79.5

48,772

20.5

79,076

68,695

89,973

Nebraska

1,937,552

353,778

18.3

282,565

79.9

71,213

20.1

204,360

67,614

81,804

Nevada

3,138,259

549,393

17.5

329,339

60.0

220,054

40.1

478,913

63,897

6,582

New Hampshire

1,366,275

307,567

22.5

240,172

78.1

67,394

21.9

175,458

115,951

16,158

New Jersey

8,882,371

1,637,118

18.4

1,109,324

67.8

527,793

32.2

1,637,118

0

0

New Mexico

2,106,319

432,470

20.5

262,010

60.6

170,460

39.4

288,822

123,788

19,859

New York

19,336,776

3,672,562

19.0

2,069,578

56.4

1,602,984

43.7

3,348,049

229,314

95,199

North Carolina

10,600,823

2,035,577

19.2

1,211,374

59.5

824,203

40.5

1,546,936

334,149

154,492
44,095

North Dakota
Ohio
Oklahoma
Oregon

765,309

134,332

17.6

107,585

80.1

26,747

19.9

61,131

29,106

11,693,217

2,381,221

20.4

1,279,364

53.7

1,101,857

46.3

1,866,459

418,167

96,596

3,980,783

753,478

18.9

563,270

74.8

190,209

25.2

467,959

154,159

131,361

4,241,507

886,188

20.9

468,657

52.9

417,531

47.1

696,784

159,317

30,087

Pennsylvania

12,783,254

2,776,113

21.7

1,539,899

55.5

1,236,214

44.5

2,409,401

269,869

96,843

Rhode Island

1,057,125

224,732

21.3

117,503

52.3

107,229

47.7

224,732

0

0

South Carolina

5,218,040

1,106,010

21.2

737,889

66.7

368,121

33.3

919,156

115,013

71,842

South Dakota

892,717

180,220

20.2

138,706

77.0

41,514

23.0

84,162

48,347

47,711

6,886,834

1,385,253

20.1

796,822

57.5

588,431

42.5

1,010,546

221,408

153,300

Texas

29,360,759

4,286,051

14.6

2,456,124

57.3

1,829,927

42.7

3,609,004

345,399

331,649

Utah

3,249,879

414,961

12.8

248,849

60.0

166,111

40.0

358,621

28,945

27,395

623,347

151,303

24.3

129,452

85.6

21,851

14.4

42,936

64,546

43,821

Virginia

8,590,563

1,545,578

18.0

1,157,274

74.9

388,305

25.1

1,256,500

72,211

216,868

Washington

7,693,612

1,398,937

18.2

888,912

63.5

510,026

36.5

1,192,938

146,556

59,443

West Virginia

1,784,787

442,688

24.8

275,122

62.2

167,566

37.9

273,660

74,085

94,942

Wisconsin

5,832,655

1,200,527

20.6

645,403

53.8

555,124

46.2

831,777

169,635

199,116

Wyoming

582,328

113,802

19.5

108,216

95.1

5,587

4.9

34,414

45,196

34,193

Tennessee

Vermont

* Counts between 1 and 10 have been suppressed because of CMS rules to protect the privacy of beneficiaries.
† Counts have been cross-suppressed to prevent the recalculation of suppressed counts between 1 and 10.
¹Total United States and state population estimates are available on the U.S. Census Bureau's website: http://www.census.gov/popest/
²Excludes territories, possessions, foreign countries, and unknown.
NOTES: The enrollment counts are determined using a person-year methodology. Numbers and percentages may not add to totals because of
rounding. For definitions of "Metropolitan", "Micropolitan", and "Non-Core-Based Statistical Area", refer to CPS Glossary.

SOURCES: Centers for Medicare & Medicaid Services, Office of Enterprise Data and Analytics, Chronic Conditions Data Warehouse; United States Census Bureau.
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