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INTRODUCTION AND SUMMARY
Every day that the preliminary injunction is in effect is a day that the Navy cannot
deploy a versatile $1.8 billion warship and the Marine Corps must prepare to put in
command an officer who cannot be deployed worldwide. A stay pending appeal is
necessary to avoid this significant and ongoing harm to military readiness. Contrary to
plaintiffs’ suggestion, this harm is in no way self-inflicted—it reflects the experienced
judgment of senior military leaders as to which of its service members can safely and
effectively hold command positions or deploy. The preliminary injunction requires the
military to relinquish that judgment to a single district court judge, directly contravening
long-standing precedent from this Court and the Supreme Court.
The preliminary injunction puts the military in an unworkable and unprecedented
position, forced to tolerate preventable risks to the health and safety of hundreds of
service members and to convince a civilian court that it has legitimate reasons for
removing two senior officers from their command positions. This problem is in no way
ameliorated by the district court’s March 11 order, which denied a stay and confirmed
that the military must persuade the district court that any action it seeks to take with
respect to Navy Commander or Lieutenant Colonel is not retaliatory—with live
testimony from senior military officials. A347, A352 (Dkt. 133, at 2, 7). This state of
affairs—in which the district court has the opportunity to question and opine on any
assignment, deployment, or other decision that plaintiffs may challenge—is both
improper and impractical. The preliminary injunction is not “narrow[],” A347 (Dkt.
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133, at 2); it is a sweeping and ongoing intrusion on military command decisions and
military expertise. It should be immediately stayed pending appeal.
ARGUMENT
I.

The preliminary injunction improperly interferes with military
assignment decisions.
Challenges to military assignment decisions are not reviewable in civilian courts,

particularly where they concern a plaintiff’s fitness for command. See, e.g., Orloff v.
Willoughby, 345 U.S. 83, 93-94 (1953); Speigner v. Alexander, 248 F.3d 1292, 1298 (11th
Cir. 2001). Consistent with this precedent, courts routinely find challenges to military
assignment decisions to be non-justiciable. See, e.g., Harkness v. Secretary of the Navy, 858
F.3d 437, 443-45 (6th Cir. 2017) (collecting cases). By requiring the Navy and Marine
Corps to keep or place plaintiffs in command positions, the district court exceeded its
authority and arrogated to itself power that is reserved for military leaders and the
political branches.
Plaintiffs have no answer for this well-established proposition, asserting only that
their Religious Freedom Restoration Act (RFRA) claims are “justiciable as a matter of
law.” Stay Opp’n 16. But the fact that a civilian court may adjudicate plaintiffs’ RFRA
claims does not empower it to second-guess assignment decisions, particularly as to
military command. By requiring the Navy and Marine Corps to keep or place plaintiffs
in command roles without regard to their vaccination status, the district court effectively
inserted itself into the Navy’s chain of command, overriding military commanders’
2
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“professional military judgments” about operational needs and requirements. Gilligan v.
Morgan, 413 U.S. 1, 10 (1973); see Chappell v. Wallace, 462 U.S. 296, 300 (1983). That
extraordinary intrusion is neither “appropriate relief” under RFRA, 42 U.S.C. 2000bb1(c), nor consonant with the “traditional principles of equity jurisdiction,” Grupo
Mexicano de Desarrollo, S.A. v. Alliance Bond Fund, Inc., 527 U.S. 308, 318-19 (1999)
(quotation marks omitted), that constrain the available relief on plaintiffs’ First
Amendment claims, see Armstrong v. Exceptional Child Center, Inc., 575 U.S. 320, 327-28
(2015).
II.

Plaintiffs’ RFRA and First Amendment claims are unlikely to
succeed.
The military is likely to prevail on the merits of plaintiffs’ RFRA and First

Amendment claims and, at a minimum, has presented a substantial question for
purposes of appeal. See Schiavo ex rel. Schindler v. Schiavo, 403 F.3d 1223, 1232 (11th Cir.
2005) (per curiam). Plaintiffs have expressly “concede[d] that the government has a
general compelling interest in the health and safety of its military,” but nevertheless
assert that the government lacks a “compelling interest in universal or widespread
COVID-19 vaccination.” Stay Opp’n 17 n.10. Plaintiffs’ attempt to separate these
interests fails. The military has determined that widespread COVID-19 vaccination is
the best way to advance its compelling interest in the health and safety of its forces.
Moreover, senior military leaders, exercising their professional judgment, have
specifically concluded that COVID-19 vaccination is necessary for Navy Commander
3
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and Lieutenant Colonel—both of whom are required to embark on Navy ships—to
carry out their duties safely and effectively. Immunizations play an essential role in
preventing the spread of COVID-19 throughout Navy and Marine Corps units,
ensuring that plaintiffs are ready to deploy on short notice, and mitigating the risk of
mission failure as a result of severe illness. The military’s determinations as to Navy
Commander and Lieutenant Colonel rest on their individual circumstances, on the
efficacy of vaccination, and on the military’s past experience with vaccination
requirements.
Plaintiffs echo the district court’s erroneous assertion that the Navy and Marine
Corps did not engage in a sufficiently specific assessment of plaintiffs’ religious
exception requests. Stay Opp’n 17. But plaintiffs ignore the record evidence showing
that the military made the determinations at issue on an individualized basis. See, e.g.,
A290-91, A295-96 (Dkt. 118-4, ¶¶ 1-2, 9); A298-99, A303-05 (Dkt. 118-5, ¶¶ 2, 11). To
the extent the record also speaks to “generalized” issues—like the harms to military
readiness caused by COVID-19 outbreaks and the benefits to individual service
members of vaccination—this evidence further supports the military’s assessments as
to these two plaintiffs and other service members. Contrary to plaintiffs’ argument, this
evidence is neither “stale” nor irrelevant simply because it applies broadly, see Stay
Opp’n 17—it applies with at least as much force to Navy Commander and Lieutenant

4
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Colonel as to other service members, if not more, given their grave responsibilities of
command.1
Plaintiffs assert that allowing plaintiffs to continue unvaccinated will not “have
an operational impact.” Stay Opp’n 19. As a preliminary matter, that is for military
leaders—not plaintiffs or the district court—to decide. Orloff, 345 U.S. at 93-94; Speigner,
248 F.3d at 1298. In any event, it is incorrect. If plaintiffs remain unvaccinated,
significant operational impacts are likely. Not only are they more likely to get seriously
ill and more likely to infect others, they may be unable to enter foreign countries that
have COVID-19 vaccination requirements—a state of affairs that is entirely
inconsistent with the responsibilities of their current and future command roles. Their
relative seniority only exacerbates the risks—if either plaintiff was rendered unavailable,
either because of illness or foreign vaccination requirement, it would rob hundreds of
other service members of their commander, perhaps in the middle of a mission. See, e.g.,
A303 (Dkt. 118-5, ¶ 10); A294 (Dkt. 118-4, ¶ 7). 2

On March 10, plaintiffs offered testimony in the district court purporting to
cast doubt on the safety and efficacy of the COVID-19 vaccines and promote
alternative mitigation measures, including ivermectin and nasal lavage. Cf. Stay Opp’n
12 n.7. The military has determined, in its judgment, that vaccination is by far the best
way to mitigate the effects of COVID-19 on its force. E.g., A301-03 (Dkt. 118-5, ¶¶ 8,
10); A293-95 (Dkt. 118-4, ¶¶ 6-8); see also A206 (Dkt. 74-4, ¶ 28); A229-30 (Dkt. 74-5,
¶¶ 16-18). Plaintiffs’ witnesses provided no basis to supplant that determination, nor
did the district court adopt any of plaintiffs’ assertions on this topic.
2
The fact that Navy Commander “testif[ied] confidently that his vaccination
status has had no impact on his ship’s readiness or the good order and discipline of his
crew” does not advance plaintiffs’ claims. See Stay Opp’n 13. Not only does this self1

5
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For similar reasons, the military’s compelling interest in requiring these specific
plaintiffs to be vaccinated is not lessened by the generally high vaccination rates among
service members. Nor do U.S. Army General James H. Dickinson and Vice Admiral
William Merz’s statements about COVID-19’s impact on military operations refute the
military’s interest in vaccination. Stay Opp’n 18-19. As General Dickinson and Vice
Admiral Merz explained in those statements, COVID-19 has had less of an impact on
military operations in recent months because of the military’s high rates of vaccination.
See A342 (Dkt. 120, ¶ 3); see also A163-64 (Dkt. 66-4, ¶ 13). The reduction in serious
illness from COVID-19 only underscores that vaccination is a critical tool in limiting
the effects of COVID-19 on the military’s ability to carry out its mission.
Plaintiffs suggest that—contrary to military leaders’ assessments and longstanding vaccination requirements to deploy—plaintiffs are, in fact, deployable and that
the military’s assessment that it cannot freely deploy plaintiffs is part of a “pretextual
policy of denying religious accommodation requests.” Stay Opp’n 19. But plaintiffs
provide no support for that extraordinary assertion. The record evidence, including
declarations from high-level military leaders, conclusively refutes this charge. A291-96
(Dkt. 118-4, ¶¶ 2, 5-9); A298-305 (Dkt. 118-5, ¶¶ 2, 5-11). And plaintiffs offer no basis
to question the veracity of these declarations. Plaintiffs instead suggest that defense

serving statement fail to engage with the risks his vaccination status poses in the future,
it also usurps the judgment of his superior officers and invites the judicial branch to do
the same.
6
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cooperation agreements—for example, with Kuwait—that subject U.S. forces to U.S.
law abroad reveal that deployability is fully within the military’s control. See Stay Opp’n
19. But such agreements are far from universal and do not obviate the military’s desire
and need to respect foreign countries’ sovereignty and vaccination requirements, and
the effect that need has on their ability to effectively and safely deploy Navy
Commander and Lieutenant Colonel.
Plaintiffs similarly argue that defendants’ loss of confidence in Navy Commander
and Lieutenant Colonel is a pretext. Stay Opp’n 20-21. Not so. As explained in their
declarations, senior military officials have lost confidence in Navy Commander and
Lieutenant Colonel because they failed to follow lawfully issued military orders. E.g.,
A238 (Dkt. 74-11, ¶ 4); A245 (Dkt. 74-12, ¶ 4). While plaintiffs remain unvaccinated,
they pose an increased risk of serious illness, with the attendant risks that poses to
military readiness and mission success. In addition, the smooth and effective
functioning of the military relies in part on the accountability of service members to the
orders of their superior officers. E.g., A283-85, A287-88 (Dkt. 118-3, ¶¶ 14, 17); A31617 (Dkt. 118-6, ¶ 14); Chappell, 462 U.S. at 300. When that system breaks down, good
order and discipline suffer. This is especially so when the person refusing to follow
orders is simultaneously entrusted with issuing and enforcing orders on hundreds of
subordinates. A239-40 (Dkt. 74-11, ¶¶ 5, 7); A246-48 (Dkt. 74-12, ¶¶ 7-9). The military
need not ignore that corrosive dynamic in deciding whether plaintiffs should continue
to hold the privileges and responsibilities of command.
7
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Beyond the decision to remain unvaccinated, the Navy has identified additional
incidents in which Navy Commander has broken trust with his superior officers and
given them cause to doubt his judgment. See Stay Mot. 14 (failing to test or quarantine
upon experiencing symptoms; misleading his commanding officer about a leave
request). Plaintiffs inaccurately claim that the declarations addressing these incidents
have been “discredited” and that Captain Brandon’s testimony is “false.” Stay Opp’n
14 n.8. That flies in the face of the presumption that military officers “discharge their
duties correctly, lawfully, and in good faith.” See Coburn v. McHugh, 679 F.3d 924, 929
(D.C. Cir. 2012). In addition, there is no inconsistency in the sworn testimony of
Captain Brandon, see Stay Opp’n 20 n.12, who simply explained that his loss of
confidence in Navy Commander was not based on vaccination status per se, but on the
follow-on effects of Navy Commander’s decision not to be vaccinated and on his
conduct over the past months. See A270 (Dkt. 81-1, ¶ 19) (explaining that his loss of
confidence in Navy Commander “is based on the fact that I cannot trust his judgment,
I cannot trust him to look after the welfare of his sailors, and I cannot trust him to be
honest with me”).3

Plaintiffs also suggest that the military’s decision to present its evidence through
sworn declarations rather than live testimony was an “intentional failure.” Stay Opp’n
15. But live testimony is not required. Particularly given the numerous pressing
demands on the high-level military declarants here—none of whom reside or are
employed in Florida—there is no reason to fault defendants for submitting testimony
by sworn declaration.
8
3
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The equities overwhelmingly favor a stay pending appeal.
The preliminary injunction creates an unacceptable risk to military readiness and

national security and harms the public interest.
The Navy has determined that Navy Commander’s unvaccinated status poses an
unacceptable risk to the health and safety of his crew and to the Navy’s ability to carry
out its mission. A317 (Dkt. 118-6, ¶¶ 15-16); see also A294 (Dkt. 118-4, ¶ 7); A249-51
(Dkt. 74-12, ¶¶ 12-13). Moreover, it undermines military good order and discipline by
“shield[ing] Navy Commander from the responsibility and accountability upon which
his command authority rests, and leav[ing] him in charge of enforcing policies from
which he is immunized.” A317-18 (Dkt. 118-6, ¶ 17); A249, 252 (Dkt. 74-12, ¶¶ 11, 15).
Accordingly, the Navy has determined that it cannot deploy the destroyer while Navy
Commander is in command. This does irreparable harm to military readiness.
Plaintiffs’ assertion that his ship has not been “out of commission” because he
was out at sea when the stay motion was filed is misleading. See Stay Opp’n 12. Navy
Commander’s ship was engaged in a training exercise near the ship’s home port in
Virginia so the crew and ship could remain ready to deploy if and when it has a new
commander. Even then, the Navy found it necessary to place a senior officer on board
to supervise Navy Commander throughout this training exercise. See 3/10/22 Hearing
Tr. 33:15-35:14 (Dkt. 136-1). The Navy’s attempts to mitigate the harmful effects of
the preliminary injunction on the ship’s readiness does not change the fact that the ship
is currently unable to deploy, including to locations overseas.
9
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As with Navy Commander, the Marine Corps has determined that Lieutenant
Colonel’s unvaccinated status poses an unacceptable risk to her prospective command
and to the Marine Corps’ mission. See A333-34, A335-37 (Dkt. 118-7, ¶¶ 6, 9-11); A30205 (Dkt. 118-5, ¶¶ 10-11); A241-42 (Dkt. 74-11, ¶¶ 8-9). While she remains
unvaccinated, she cannot effectively deploy as the commanding officer of the combat
logistics battalion of the Marine Expeditionary Unit to which she is prospectively
assigned. E.g., A333-37 (Dkt. 118-7, ¶¶ 6, 9-13). And she cannot effectively command
without accountability to her superior officers. In the meantime, the Marine Corps
cannot assign and train a replacement commander while the preliminary injunction is
in place. A333-34 (Dkt. 118-7, ¶¶ 5, 7). Plaintiffs have no response to these harms.
Finally, plaintiffs will not be irreparably harmed if the preliminary injunction is
stayed. Plaintiffs argue that they have been harmed because the Navy and Marine Corps
have determined that they pose unacceptable risks to their unit and because they have
been put to a choice about the vaccine. Stay Opp’n 21-22. But plaintiffs nowhere
distinguish these harms from other employment-related harms that courts have
consistently held are reparable. See Sampson v. Murray, 415 U.S. 61, 92 n.68 (1974); see
also Northeast Fla. Chapter of the Ass’n of Gen. Contractors of Am. v. City of Jacksonville, 896
F.2d 1283, 1285 (11th Cir. 1990).

10
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CONCLUSION
The district court’s preliminary injunction should be stayed pending appeal.
Respectfully submitted,
BRIAN M. BOYNTON
Principal Deputy Assistant Attorney General
ROGER B. HANDBERG
United States Attorney
SARAH E. HARRINGTON
Deputy Assistant Attorney General
MARLEIGH D. DOVER
CHARLES W. SCARBOROUGH
LOWELL V. STURGILL JR.
SARAH CARROLL
CASEN B. ROSS
/s/ Sarah J. Clark
.
SARAH J. CLARK
Attorneys, Appellate Staff Civil Division
U.S. Department of Justice
950 Pennsylvania Ave., NW
Washington, DC 20530
202-305-8727
Counsel for Appellants

March 2022
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
NAVY SEAL # 1, et al.,
Plaintiffs,

Case No. 8:21-cv-02429-SDM-TGW

v.
JOSEPH R. BIDEN, JR., in his official
capacity as President of the United States, et al.,
Defendants.
NOTICE OF SUPPLEMENT TO DEFENDANTS’ EMERGENCY MOTION
FOR STAY PENDING APPEAL AND FOR IMMEDIATE
ADMINISTRATIVE STAY
Defendants hereby supplement the emergency motion for a stay with one
additional declaration, prepared for and filed in a separate matter, that speaks to some
of the issues raised in the Motion to Stay, including the harms to the Navy of an
unvaccinated sailor. See Declaration of Admiral William Merz, attached. It was
inadvertently excluded from the Motion to Stay.

Dated: March 2, 2022

Respectfully submitted,
BRIAN M. BOYNTON
Principal Deputy Assistant Attorney General
ALEXANDER K. HAAS
Director, Federal Programs Branch
ANTHONY J. COPPOLINO
Deputy Director
1
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/s/Amy E. Powell
ANDREW E. CARMICHAEL
AMY E. POWELL
Senior Trial Counsel
ZACHARY A. AVALLONE
COURTNEY D. ENLOW
Trial Attorneys
United States Department of Justice
Civil Division, Federal Programs Branch
1100 L Street, N.W.
Washington, DC 20005
Tel: (919) 856-4013
Fax: (202) 616-8470
Email: amy.powell@usdoj.gov
Counsel for Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

U.S. NAVY SEALs 1-3; et al.,

Plaintiffs,
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V.

LLOYD J. AUSTIN, III, in his official capacity as
United States Secretary of Defense; et al.,

Case No. 4:21-CV-01236-O

Defendants.

SUPPLEMENTAL DECLARATION OF WILLIAM MERZ

I, William Merz, hereby state and declare as follows:
I.

I am a Vice Admiral in the United States Navy, currently serving as the Deputy

Chief of Naval Operations, Operations, Plans and Strategy (OPNA V N3/N5), located in
Arlington, Virginia at the Pentagon. I make this declaration in support of the Government's
motion in opposition to Plaintiffs' motion for a preliminary injunction for putative c]ass
members in this lawsuit. 1 The statements made in this declaration are based upon my personal
knowledge, my military judgment and experience, and upon information that has been provided
to me in the course of my official duties.
2.

I have reviewed Admiral Lescher's declaration previously filed in this case, and

I agree with Admiral Lescher's appraisal of the importance of vaccines in addition to other
mitigation measures to reduce the impact of the COVID-19 virus to operations and mission
accomplishment. An order directing the Navy to allow potentially 2,500 to 4,000 personnel to

1 ECF

104, filed Feb. 7, 2022.

A341
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remain unvaccinated while maintaining the status quo, including unvaccinated personnel
remaining in deployable units, would cause irreparable harm and unnecessarily endanger
readiness and Sailors' Jives. Two years into this pandemic, the medical evidence is beyond
dispute in that fully unvaccinated personnel develop severe symptoms requiring hospitalizations
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and emergency medical evacuation or death at a significantly higher rate than their vaccinated
peers. The difference is even more dramatic when comparing those fully vaccinated with a
booster dose with the unvaccinated. The bottom line is the COVID-19 vaccine is keeping ships
at sea, submarines on patrol and aircraft flying to protect and defend the Nation's and our
partners' and allies' interests. Directing the Navy to allow thousands of unvaccinated personnel
to remain in deployable units puts the Nation's ability to respond to crises around the world at
unnecessary and self-inflicted risk.
3.

I also reviewed Plaintiffs' and the Court's characterization2 of my comments

to the Navy Times and believe they fundamentally misunderstand and selectively quote those
statements. In that article, I stated the Omicron variant has had less of an impact on naval
operations because the Navy is now requiring 100% vaccination of its service members. The
facts and results fully support this conclusion. The outbreak on the USS MILWAUKEE (LCS 5)
is an example that a I 00% vaccinated force is the best way to mitigate COVID-l 9's impact on
the force. Because the vaccine kept service members from getting seriously ill and therefore
2

Defendants have not provided sufficient evidence that the Navy will be irreparably injured absent a stay.
Vice Admiral Mer.z, deputy chief of naval operations, describes a highly effective force despite the spread
of the Omicron variant. Pis.• App. 3-4, ECF No. 100. Even fully vaccinated ships have experienced
outbreaks, but "Omicron has a quick turn around and isn't causing severe illness in sailors." Pis.' App. 4,
ECF No. 100. In short, "(Omicron] is coming and going all the time, very small numbers, and really no
operational impact" Id. Defendants' briefing presents a much grimmer version of the facts. They argue that
unvaccinated servicemembers will derail missions, require medical attention where healthcare is limited,
and jeopardize the health of other servicemembers. Defs.' Br. 7- 9, ECF No. 86.

Court's Order at 8, ECF No. 116

2
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minimized the operational impact, the ship encountered minimal disruption. When compared to
a situation before the vaccine was available, when the USS THEODORE ROOSEVELT (CVN
71), a capital asset in the Nation's ability to maintain stability and project force around the globe,
remained in port nearly two months due to a COVID outbreak.3 this only further demonstrates the

4.

An injunction requiring the Navy to reintroduce unvaccinated service members to

operational units (that the Navy previously removed due to their unvaccinated status) or

Date Filed: 03/16/2022

requiring the Navy to keep unvaccinated service members in operational units, would risk
jeopardizing the unit's full operational status, returning Navy units to a condition before the
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Navy's compelling interest in mandating the COVID-19 vaccine.

which organic resources can handle their medical care. As I explained in the Navy Times article,

vaccine mandate and presenting an unacceptable risk to naval operations. For ex.ample, the risk
of severe illness from COVID is greatly reduced for vaccinated people, thus minimizing the need
for a unit to remain within a certain distance of medical care (which limits what a unit can do) or
the cost of diverting that unit to remove Sailors who become severely ill or ill to a point beyond

"[t]hose who have a waiver or are seeking a COVID-19 vaccine exemption are transferred to a
shore tour to ensure sailors in operational units are fully vaccinated." I further explained that it is
"significantly less ex.pensive to separate a sailor than to conduct a medical evacuation due to a
COVID-19 outbreak." These statements further support the Navy's compelling interest in the
vaccination of its forces and its units. Finally, the health impact of any COVlD variant on any
unvaccinated individual is not predictable, and could be fatal even absent preconditions. Because sailor health has been the driving concern, having any unvaccinated sailors

3 At

the height of the outbreak, over 4,000 crew out of a crew of approximately 4,800 had to be removed from the
ship and tragically one Sailor died. ADM. Lescher decl. 11 ) 2.
3
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onboard forces the Navy to adjust operations to ensure medical care is within reach. Just one
unvaccinated sailor can derail an operational plan.
5.

The costs of the COVID-19 virus are significant, but are preventable with

vaccination. Seventeen Sailors have died and all of those Sailors were not fully vaccinated.
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Over 600 Sailors have been hospitalized; 578 of the personnel hospitalized were not fully
vaccinated. There have been nearly 85,000 infections resulting in over one million lost days in
which Sailors were unable to perform duties or train. Even when the unvaccinated do not fall
seriously ill, the entire unit bears the burden of a preventable situation. For example, morale has
suffered during the pandemic. During the pandemic, the Navy has set records - not records of
which we are proud - for days spent at sea without a port visit. Ships have spent from 160 days
to up to over 200 consecutive days at sea without a port visit. Prior to the pandemic, 60 days
would be considered a lengthy time at sea without a port visit. A single unvaccinated crew
member could potentially keep a ship out of a foreign port if that nation requires a COVID-19
vaccination for entry, keeping a ship at sea. Having unvaccinated service members in the crew
also results in more time spent away from families with crews having to quarantine away from
family for two weeks prior to deployment and, in the case of submarines, also two weeks post
deployment. The added financial burden diverts scarce resources from essential programs to
COVID-related expenses. For example, the Navy has spent nearly $31,000,000 on COVID-19
medical supplies exclusive of the actual vaccines. Sailors, including new recruits reporting to
boot camp, are required to quarantine in hotels or in on-base lodging prior to commencing
training or an overseas move. This also comes at great financial cost. By allowing thousands of
unvaccinated personnel to remain in these units, all of these costs will continue until the
pandemic bums itself out.

4
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6.

Navy leadership owes a sacred duty to the Sailors who have voluntarily raised

their right hand to serve and wear the unifonn of our country. That sacred duty is also owed to
those Sailors' families. That duty is for Navy leadership to do everything within its power to
ensure Sailors are safe and can succeed - both personally and at the unit level. Commanders

and safely return home to their families. Deploying thousands of unvaccinated Sailors when the
vaccine is readily available, safe and effective is a betrayal of the trust and confidence the
American people have placed in the United States Navy to protect their sons, daughters,
husbands, wives, fathers and mothers.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct. Executed this 23rd day of February, 2022.

)P.

W.R.ME
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would not send Sailors into hann's way without the tools and capabilities necessary to succeed

s
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
NAVY SEAL 1, et al.,
Plaintiffs,
CASE NO. 8:21-cv-2429-SDM-TGW

V.

LLOYD AUSTIN, et al.,
Defendants.
________________!

ORDER

The defendants move (Doc. 118) for a stay pending an appeal from a preliminary injunction. The plaintiffs oppose (Doc. 132) the stay. An evidentiary hearing
occurred on March 10, 2022.
In a brief time in this action, the participants have spoken and written much,
and much confusion has arisen. As a part of that confusion and in zealously pressing
their respective objectives, the parties might attribute to a court order an interpretation that strays from the words and the purpose of the order and that strays from the
understanding and purpose of the judge who entered the order.*

* The problems of meaning and interpretation are aggravated by the frailty of words as a
means both to convey a writer's intended message and to exclude an unintended message. In the difficult task of fashioning an injunction, the drafting problem is compounded by unforeseen and
changing circumstances and, as the facts, the law, and the issue are refined, by an evolving understanding of the parties' dispute.
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But a tranquil resort to the basics will mitigate the confusion, including confusion between (1) a preliminary injunction (the injunction in this action) preventing
vaccination and discipline and preventing retaliation for the exercise of statutory
rights under RFRA and (2) a preliminary injunction (not the injunction in this action) preventing the normal and lawful exercise of military command. The February
18, 2022, preliminary injunction (Doc. 111 at 47) states:
The motion (Doc. 60) is GRANTED, and the defendants are
PRELIMINARILY ENJOINED (1) from enforcing against
Navy Commander and Lieutenant Colonel 2 any order or regulation requiring COVID-19 vaccination and (2) from any adverse or retaliatory action against Navy Commander of Lieutenant Colonel 2 as a result of, arising from, or in conjunction
with Navy Commander's or Lieutenant Colonel 2's requesting
a religious exemption, appealing the denial of a request for a religious exemption, requesting reconsideration of the denial of a
religious exemption, or pursuing this action or any other action
for relief under RFRA or the First Amendment.
The operative language of the preliminary injunction is direct and specific.
Pending resolution of the pending RFRA claims, the preliminary injunction narrowly and specifically protects Navy Commander and Lieutenant Colonel 2 (1) from
enforcement of an order to either accept vaccination or undergo discipline, including
possible separation from service, and (2) from any adverse action that is retaliatory.
Any interpretation to the contrary is wrong, including the interpretation advanced at
the March 10, 2022 hearing that the preliminary injunction precludes, in all circumstances, consideration of vaccination status. (The balance of this order addresses
only retaliation, the question that is the source of the present motion.) Consistent
with the preliminary injunction, the defendants remain at liberty to issue commands,
-2-
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assignments, orders, and the like in the normal course of business, including an order
directed to Navy Commander or Lieutenant Colonel 2 (although a later order might
determine that some adverse action, although not constituting retaliation, failed in
violation of RFRA to reasonably accommodate the lack of vaccination by relaxing,
suspending, or waiving the pertinent order, rule, regulation, or other requirement,
such as the status of "deployable," which is a restriction the military imposes on itself). In other words, if the Navy has a non-retaliatory reason to re-assign Navy
Commander, the injunction remains indifferent to that non-retaliatory exercise of
command authority. If the Navy issues an order that Navy Commander believes is
retaliatory and contrary to the preliminary injunction, Navy Commander can move
in the district court for, as RFRA provides, "an appropriate remedy." As the statute
suggests, RFRA is remedial and not punitive; the statute contemplates a "make
whole" remedy, not contempt. In this action and in others, the familiar mechanics
(nothing more, nothing less) of managing a preliminary injunction apply.
The narrow protection offered Navy Commander and Lieutenant Colonel 2
by the preliminary injunction offers the least restrictive means available to ensure the
meaningful review and to secure the fundamental rights explicitly protected by
RFRA. If the defendants can retaliate at will and with impunity against a RFRA
claimant, the reason for RFRA is eviscerated and the explicit congressional purpose
for RFRA is wholly thwarted. (RFRA's purpose is discussed thoroughly in Doc. 111
at 16-29 and in Doc. 122 at 3-8).
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Typically, a proceeding triggered by a preliminary or a permanent injunction
occurs after the motion of a party asserting either a violation of the injunction or asserting a need for a modification or clarification of an injunction (such as, whether a
particular action offends the injunction). In this action and contributing much to the
present flurry of activity, neither party moved for enforcement, modification, or clarification.
Instead, at the hearing that resulted in the preliminary injunction, the plaintiffs
presented the testimony of Navy Commander and Lieutenant Colonel 2. The defendants offered no live testimony and no deposition. Rather, the defendants offered
a last-minute declaration from Navy Commander's executive officer aiming to establish that Navy Commander in recent days had lied to his commanding officer, that
because of the alleged lies the Navy had "lost confidence" in his ability to command,
and that Navy Commander's immediate removal from his command was warranted.
But credibility issues about the declarations were created by the timing of the uncross-examined declarations, by the well-known risk of command influence, and by
the declarations' supplying a handy and putatively neutral reason for removing Navy
Commander from his command at a critical moment amidst his effort to assert under
RFRA a religious exemption from vaccination. Additionally, the declarations were
offered to negate live, cross-examined, and credible testimony.
Recognizing that an un-cross-examined declaration (in this instance, from declarants under the immediate and exclusive command of the proffering party) should
rarely, if ever, overcome live and credible testimony, the preliminary injunction
-4-
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remarks (Doc. 111 at 12, n. 3) the need for further proceedings to reconcile the conflict between the testimony of Navy Commander and the content of the declarations.
As the order states:
A determination of the credibility of the statements in the [declarations ]-examination is necessary in this circumstance to
permit assessment of, among other things, the extent to which
'command influence' might have affected the presence or content of the [declarations] .

Without waiting for a hearing, along with the "live testimony and further exploration" available at a hearing, the defendants moved in the district court for an "immediate administrative stay," which was denied in an order that scheduled a March 10,
2022 evidentiary hearing.
Although the March 10 hearing resulted in the defendants' offering no testimony, live or otherwise, to support the claim that the Navy's alleged "loss of confidence" is bona fide and not retaliatory, the hearing identified a possible ambiguitynot an ambiguity in the preliminary injunction (Doc. 111) but an ambiguity in the order (Doc. 122) denying the "emergency administrative stay." First, on page eleven,
the order responds to the assertion, lodged in the circuit court of appeals by the defendants, that the preliminary injunction usurps authority over both "composing,
training, equipping, or otherwise controlling the military" and "assigning, promoting
or demoting" military personnel. (The preliminary injunction neither undertakes nor
accomplishes anything of the sort.) The next two sentences of the order note that the
order merely preserves against retaliation the status quo - the assignments, promotion, and the rest - which was awarded by the defendants and not by the court. The
-5-
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last sentence of the first full paragraph on page eleven clarifies any ambiguity in the
preceding sentences:
As an interim "appropriate remedy," the preliminary injunction
prevents an adverse action by the military against Navy Commander and Lieutenant Colonel 2 based on their resort to the
court in an effort to acquit their statutory rights under RFRA.

The first sentence of the final paragraph on page eleven (Doc. 122 at 11) might
create an ambiguity, but only if read in isolation from the preliminary injunction,
without regard to the balance of the order, and without consideration of, or without
knowledge of, the usual and available mechanics of enforcing an injunction. In brief,
an enjoined party who wants to undertake some action but who is subject to an injunction has, in general, three options. Forbear the action; either undertake the action either confident that the action is not athwart the injunction or undertake the action at risk of the consequences of violating the injunction; or move for clarification,
modification, or the like to vindicate (or not) the proposed activity in advance.
In accord with the third option, the first sentence of the final paragraph on
page eleven (Doc. 122 at 11) states:
If the military has a non-retaliatory reason for some adverse action against Navy Commander and Lieutenant Colonel 2, the
military can move for a modification of the injunction, which is
always an option for a party subject to a preliminary, or even a
permanent, injunction.

This sentence, self-classified as an "option," was intended as a reminder or a
suggestion or a reassurance to the military that, as an alternative to forbearing an action or undertaking an action at risk of running afoul of the injunction, the district
court was available for a prompt resolution. In sum, like any other litigant, the
-6-
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military can forbear the proposed action, either undertake the action confident that
the action is not athwart the injunction or undertake the action at risk of the consequences of violating the injunction, or move for clarification, modification, or the
like to "clear," or otherwise allow for, the proposed action in advance.
In this instance, because the preliminary injunction permits the re-assignment
or the like of Navy Commander and Lieutenant Colonel 2 for a non-retaliatory reason (although RFRA might require a reasonable accommodation) but prohibits reassignment or the like for a retaliatory reason, the defendants remain free to re-assign
Navy Commander and Lieutenant Colonel 2 or to forbear re-assignment, in either
case without a motion in court, or to move in court for a determination in advance.
The court remains open to Navy Commander or Lieutenant Colonel 2 (1) to move
for an "appropriate remedy" if some adverse and retaliatory measure is directed toward either or (2) to move to protect a failure to reasonably accommodate.
CONCLUSION

The motion (Doc. 118) is DENIED. I continue to credit the testimony of
Navy Commander and Lieutenant Colonel 2 because the testimony was and is credible and persuasive and because, despite two opportunities, the defendants have offered no live testimony to rebut either. I persist in the rulings in the preliminary

-7-
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injunction (Doc. 111) and the order denying the "emergency administrative stay."
(Doc. 122)
ORDERED in Tampa, Florida, on March 11, 2022.

STEVEND.MERRYDAY
UNITED STATES DISTRICT JUDGE
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