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Shirley M. Engelhardt, Deputy Clerk
U.S. Court of Appeals for the Fifth Circuit
600 S. Maestri Place, Suite 115
New Orleans, LA 70130
Re:

No. 21-51083

E.T. v. Paxton
USDC No. 1:21-cv-717 (W.D. Tex.)

Dear Mr. Cayce:
Pursuant to Federal Rule of Appellate Procedure 28(j), Amici the Texas
Pediatric Society and the American Academy of Pediatrics write to apprise the
Court of AAP’s recent statement 1 in response to the Centers for Disease Control and
Prevention’s updated COVID-19 guidance regarding mask-wearing. 2 Both are
attached here.
AAP’s statement notes that, “[w]hile CDC’s new approach is reasonable,
pediatricians urge state and local policymakers to keep in mind the unique needs of
children when considering COVID-19 mitigation measures.” In particular, “[f]or
some children—including those too young to be immunized and many with special
health care needs—masking will still be an important layer of protection for a while
longer.” AAP’s response further notes that “[b]ased on CDC’s new guidance,
universal mask policies are still necessary in many parts of the country” and that
“localities will need flexibility to reinstitute masking as local situations warrant.”

See News Release, American Academy of Pediatrics Offers New Masking
Recommendations for Families Following Updated CDC Guidance, AAP (March 1,
2022), https://www.aap.org/en/news-room/news-releases/aap/2022/americanacademy-of-pediatrics-offers-new-masking-recommendations-for-families-followingupdated-cdc-guidance/ (attached as Exhibit A).

1

See COVID-19 Community Levels, CDC (updated Feb. 25, 2022),
https://www.cdc.gov/coronavirus/2019-ncov/science/community-levels.html (attached
as Exhibit B).
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CERTIFICATE OF SERVICE
I, Jeffrey P. Justman, counsel for Amici, certify that on March 2, 2022, a copy
of the foregoing letter was filed electronically through the appellate CM/ECF
system with the Clerk of Court. I further certify that all parties required to be
served have been served.
I further certify that 1) required privacy redactions have been made in
compliance with Fifth Circuit Rule 25.2.13; 2) the electronic submission is an exact
copy of the paper document in compliance with Fifth Circuit Rule 25.2.1; and 3) the
document has been scanned for viruses and has been found to be free of viruses.
/s/ Jeffrey P. Justman
Jeffrey P. Justman
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For immediate release: March 1, 2022
Media contacts:
Susan Stevens Martin: ssmartin@aap.org
Jamie Poslosky: jposlosky@aap.org
American Academy of Pediatrics Offers New Masking Recommendations for Families Following
Updated CDC Guidance
Itasca, Illinois— In the wake of updated guidance from the U.S. Centers for Disease Control and
Prevention (CDC) on COVID-19 on how communities can approach public health measures to reduce
the risk of illness, the American Academy of Pediatrics (AAP) offers considerations for families to
inform their decisions.
CDC’s updated recommendations allow communities to relax risk mitigation measures like masking
when all three of the following conditions are met: low COVID-19 transmission rates, low hospital
admission rates, and adequate hospital capacity. Communities with high levels of immunization also
have more protections that make masks less critical, though many children and individuals lack this
protection.
“While CDC’s new approach is reasonable, pediatricians urge state and local policymakers to keep in
mind the unique needs of children when considering COVID-19 mitigation measures. For some
children—including those too young to be immunized and many with special health care needs—
masking will still be an important layer of protection for a while longer,” said AAP President Moira
Szilagyi, MD, PhD, FAAP. “We encourage each family to make a plan that works best for them, while
also modeling empathy and discouraging bullying of any child who chooses to mask to protect
themselves and their family even when not required to do so.”
AAP advises families to consider the following factors in making this decision:
•
•
•
•
•

If their child is between ages 2 and 5 and currently ineligible for COVID-19 vaccine
If their child is immunocompromised and may not have a protective immune response to the
COVID-19 vaccine, or is at high risk for severe COVID-19 illness
If their child is not immunized
If other members of their family are at higher risk of severe disease or are not immunized
If they live in a community with “high” COVID-19 transmission
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These factors may lead adults and children to continue wearing face masks in public indoor settings,
including schools, even if not required. According to the AAP, children, adolescents, and teachers who
choose to continue wearing face masks in school settings should be supported in their decision to do
so.
CDC’s guidance calls for public health decision-making on masks based on local conditions. Based on
CDC’s new guidance, universal mask policies are still necessary in many parts of the country. In
addition, localities will need flexibility to reinstitute masking as local situations warrant. Policies that
serve as impediments to this local decision-making are inappropriate and should be eliminated.
“The toll of the pandemic has not been felt equally across racial or economic lines, and we must
acknowledge these inequities as we help families navigate the right choices to keep themselves and
their children safe and healthy,” said Dr. Szilagyi. “Families of children with special health care needs
may also now be forced to stay home from school or other activities if universal masking goes away.
One of the best ways to protect our communities is to encourage everyone ages five and older to get
vaccinated.”
The AAP strongly recommends that all individuals ages 5 years and older receive the COVID –19
vaccine. Additional layered prevention strategies such as testing, ventilation, and masking can also
create a cocooning effect that offers protection for children too young to be vaccinated or who have
health conditions, such as immune-compromise or lung conditions, that are more likely to result in
severe disease from COVID-19 infection.
“While we are disappointed by new data that may suggest waning efficacy of the vaccine in
preventing mild infection with the Omicron variant in children ages 5 to 11, the vaccine is effective in
protecting children from severe illness and hospitalization, and pediatricians still recommend every
eligible child receive the vaccine,” said Dr. Szilagyi.
###
The American Academy of Pediatrics is an organization of 67,000 primary care pediatricians, pediatric medical
subspecialists and pediatric surgical specialists dedicated to the health, safety and well-being of infants,
children, adolescents and young adults. For more information, visit www.aap.org and follow us on Twitter
@AmerAcadPeds.
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COVID-19

COVID-19 Community Levels
A measure of the impact of COVID-19 illness on health and healthcare systems
Updated Feb. 25, 2022

Overview
More tools than ever before are available to prevent COVID-19 from placing strain on communities and healthcare systems.
With current high levels of vaccination and high levels of population immunity from both vaccination and infections, the risk
of medically significant disease, hospitalization, and death from COVID-19 is greatly reduced for most people. At the same
time, we know that some people and communities, such as our oldest citizens, people who are immunocompromised, and
people with disabilities, are at higher risk for serious illness and face challenging decisions navigating a world with COVID-19.
In addition to protecting those at highest risk of severe outcomes, focusing on reducing medically significant illness and
minimizing strain on the healthcare system reflects our current understanding of SARS-CoV-2 infection, immunity from
vaccination and infection, and the tools we have available. Vaccines are highly protective against severe disease, and
continuing to expand vaccine coverage and ensuring people are up to date with vaccination is essential to protecting
individuals against hospitalizations and deaths.
Health officials and individuals should consider current information about COVID-19 hospitalizations in the community, as
well as the potential for strain on the local health system and COVID-19 cases in the community, when making decisions
about community prevention strategies and individual behaviors. Communities and individuals should also make decisions
based on whether they are at high risk for severe disease and take into account inequities in access to prevention strategies.
COVID-19 Community Levels can help communities and individuals make decisions based on their local context and their
unique needs. Community vaccination coverage and other local information, like early alerts from surveillance, such as
through wastewater or the number of emergency department visits for COVID-19, when available, can also inform decision
making for health officials and individuals.

Check your county’s COVID-19 Community Level.



For Healthcare Facilities: COVID-19 Community Levels do not apply in healthcare settings, such as hospitals and

nursing homes. Instead, healthcare settings should continue to use community transmission rates and follow CDC’s
infection prevention and control recommendations for healthcare workers.



Download or Print: CDC’s COVID-19 Community Levels and Indicators PPT – 8 MB, 28 pages  | PDF – 5 MB, 28

pages 

U.S. COVID-19 Community Levels by County
D t

id d b CDC

https://www.cdc.gov/coronavirus/2019-ncov/science/community-levels.html#print
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N/A

Data Table

Download Data (CSV)

How CDC Measures the COVID-19 Community Levels
CDC looks at the combination of three metrics — new COVID-19 admissions per 100,000 population in the past 7 days, the
percent of staffed inpatient beds occupied by COVID-19 patients, and total new COVID-19 cases per 100,000 population in the
past 7 days — to determine the COVID-19 community level. New COVID-19 admissions and the percent of staffed inpatient
beds occupied represent the current potential for strain on the health system. Data on new cases acts as an early warning
indicator of potential increases in health system strain in the event of a COVID-19 surge.
Using these data, the COVID-19 community level is classified as low, medium, or high.

See more information about CDC’s COVID-19 community level and indicators

COVID-19 Community Levels – Use the Highest Level that Applies to Your Community
New COVID-19 Cases
Per 100,000 people in

Indicators

Low

Medium

High

the past 7 days

https://www.cdc.gov/coronavirus/2019-ncov/science/community-levels.html#print
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COVID-19 Community Levels – Use the Highest Level that Applies to Your Community
New COVID-19 Cases
Per 100,000 people in
the past 7 days

Indicators

New COVID-19 admissions per 100,000
population (7-day total)
Fewer than 200

Medium

High

<10.0

10.0-19.9

≥20.0

<10.0%

10.0-14.9%

≥15.0%

NA

<10.0

≥10.0

NA

<10.0%

≥10.0%

Percent of staffed inpatient beds
occupied by COVID-19 patients (7-day
average)
New COVID-19 admissions per 100,000
population (7-day total)

200 or more

Low

Percent of staffed inpatient beds
occupied by COVID-19 patients (7-day
average)

The COVID-19 community level is determined by the higher of the new admissions and inpatient beds metrics, based on the
current level of new cases per 100,000 population in the past 7 days
To find out the COVID-19 community level:

•

First determine whether a county, state, or territory has fewer than 200 new cases per 100,000 people in the past 7 days
or 200 new cases or more per 100,000 people in the past 7 days.

•

Then, determine the level (low, medium, or high) for the new admissions and inpatient beds and indicators using the
scale for the area’s number for new cases.

•
•

The COVID-19 Community Level is based on the higher of the new admissions and inpatient beds metrics.
Check your county’s COVID-19 Community Level.

COVID-19 Community Level and COVID-19 Prevention
People who are up to date on vaccines have much lower risk of severe illness and death from COVID-19 compared with
unvaccinated people. When making decisions about community prevention strategies and individual preventive behaviors in
addition to vaccination, health officials and people should consider the COVID-19 Community Level in the county. Layered
prevention strategies — like staying up to date on vaccines, screening testing, ventilation and wearing masks — can help limit
severe disease and reduce the potential for strain on the healthcare system. CDC recommends using county COVID-19
Community Levels to help determine which COVID-19 prevention measures to use for individuals and communities.
Some community settings such as schools and some high-risk congregate settings such as correctional facilities and homeless
shelters might include additional layers of prevention (e.g., physical distancing, contact tracing) based on information and
data about the characteristics of the setting. High-risk congregate settings may implement added prevention as needed in the
event of a facility outbreak even if COVID-19 Community Levels in the surrounding community are low. Jurisdictions should
monitor health equity in vaccine and other prevention efforts and assess hospitalization data where possible to ensure
outreach occurs to address any disparities in access to high quality healthcare. Recommendations based on COVID-19
Community Levels may not apply to healthcare settings such as hospitals or long-term care facilities.
COVID-19
Community level

Individual- and household-level prevention
behaviors

https://www.cdc.gov/coronavirus/2019-ncov/science/community-levels.html#print

Community-level prevention strategies (as
recommended by state or local authorities)
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COVID-19

Individual- and household-level prevention

Community-level prevention strategies (as

Community level

behaviors

recommended by state or local authorities)

Low

•

Stay up to date with COVID-19 vaccines and
boosters

•

Maintain improved ventilation throughout
indoor spaces when possible

•

Follow CDC recommendations for isolation
and quarantine, including getting tested if
you are exposed to COVID-19 or have

•

coverage and ensure health equity

•

Maintain improved ventilation in public

•

Ensure access to testing, including through
point-of-care and at-home tests for all

symptoms of COVID-19

•

Distribute and administer vaccines to
achieve high community vaccination

indoor spaces

people

-

If you are immunocompromised or high risk

places that serve people who are
immunocompromised or at high risk

for severe disease

-

Have a plan for rapid testing if needed

for severe disease to ensure they know
how to get rapid testing

(e.g., having home tests or access to
testing)

-

Talk to your healthcare provider about
whether you are a candidate for

•

•

If you are immunocompromised or high risk
for severe disease

-

•

•

Have a plan for rapid testing if needed

Talk to your healthcare provider about
whether you are a candidate for
treatments like oral antivirals, PrEP,

appropriate

•

If you have household or social contact with
someone at high risk for severe disease

-

•

consider self-testing to detect infection
before contact
consider wearing a mask when indoors
with them

•

Stay up to date with COVID-19 vaccines and
boosters

•

Maintain improved ventilation throughout

•

Follow CDC recommendations for isolation

symptoms of COVID-19

Distribute and administer vaccines to
achieve high community vaccination
coverage and ensure health equity

•

Maintain improved ventilation in public

•

Ensure access to testing, including through
point-of-care and at-home tests for all

indoor spaces

people

-

Communicate with organizations and
places that serve people who are
immunocompromised or at high risk

indoor spaces when possible
and quarantine, including getting tested if
you are exposed to COVID-19 or have

Implement enhanced prevention measures
in high-risk congregate settings (see
guidance for correctional facilities and
homeless shelters

and monoclonal antibodies

•

Consider implementing screening testing or
other testing strategies for people who are
exposed to COVID-19 in workplaces,
schools, or other community settings as

(e.g., having home tests or access to
testing)

-

Protect people at high risk for severe illness
or death by ensuring equitable access to
vaccination, testing, treatment, support
services, and information

Talk to your healthcare provider about
whether you need to wear a mask and
take other precautions (e.g., testing)

Ensure access and equity in vaccination,
testing, treatment, community outreach,
support services for disproportionately
affected populations

treatments like oral antivirals, PrEP,
and monoclonal antibodies
Medium

Communicate with organizations and

for severe disease to ensure they know
how to get rapid testing

•

Ensure access and equity in vaccination,
testing, treatment, community outreach,
support services for disproportionately
affected populations

https://www.cdc.gov/coronavirus/2019-ncov/science/community-levels.html#print
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Individual- and household-level prevention

Community-level prevention strategies (as

Community level

behaviors

recommended by state or local authorities)

High

•

Wear a well-fitting mask1 indoors in public,
regardless of vaccination status (including in
K-12 schools and other indoor community
settings)

•

If you are immunocompromised or high risk
for severe disease

-

Wear a mask or respirator that
provides you with greater protection

•

Implement healthcare surge support as

•

Protect people at high risk for severe illness
or death by ensuring equitable access to

•

appropriate

•

(e.g., having home tests or access to
testing)

-

Talk to your healthcare provider about
whether you are a candidate for
treatments like oral antivirals, PrEP,

If you have household or social contact with
someone at high risk for severe disease

-

consider self-testing to detect infection
before contact

•

Stay up to date with COVID-19 vaccines and

•

Maintain improved ventilation throughout
indoor spaces when possible

•

Follow CDC recommendations for isolation
and quarantine, including getting tested if

in high-risk congregate settings (see
guidance for correctional facilities and
Distribute and administer vaccines to
achieve high community vaccination
coverage and ensure health equity

•

Maintain improved ventilation in public

•

Ensure access to testing, including through
point-of-care and at-home tests for all

indoor spaces

people

-

consider wearing a mask when indoors
with them

•

Implement enhanced prevention measures

homeless shelters)

and monoclonal antibodies

•

Consider implementing screening testing or
other testing strategies for people who are
exposed to COVID-19 in workplaces,
schools, or other community settings as

Talk to your healthcare provider about
whether you need to wear a mask and
Have a plan for rapid testing if needed

needed

vaccination, testing, treatment, support
services, and information

take other precautions (e.g., testing)

-

Consider setting-specific recommendations
for prevention strategies based on local
factors

Consider avoiding non-essential indoor
activities in public where you could be
exposed

-

•

Communicate with organizations and
places that serve people who are
immunocompromised or at high risk
for severe disease to ensure they know
how to get rapid testing

boosters

•

Ensure access and equity in vaccination,
testing, treatment, community outreach,
support services for disproportionately
affected populations

you are exposed to COVID-19 or have
symptoms of COVID-19
At all levels, people can wear a mask based on personal preference, informed by personal level of risk. People with
symptoms, a positive test, or exposure to someone with COVID-19 should wear a mask.
1

Additional Resources
Visit COVID Data Tracker* to learn more about the indicators and metrics used for COVID-19 community level in your county.
Please note that county-level data are not available for territories. For the most accurate and up-to-date data for any county
or state, visit the relevant health department website.
*COVID

Data Tracker may display data that differ from state and local websites. This can be due to differences in how data

were collected, how metrics were calculated, or the timing of web updates.
Last Updated Feb. 25, 2022

https://www.cdc.gov/coronavirus/2019-ncov/science/community-levels.html#print

5/5

