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STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 
  LETITIA JAMES                                                          DIVISION OF STATE COUNSEL        

ATTORNEY GENERAL                                                         LITIGATION BUREAU 
WRITER'S DIRECT DIAL:  212-416-6236 

 
                     March 24, 2022 
 
Via ECF  
 
The Honorable Katherine Polk Failla 
United States District Court for the Southern District of New York 
40 Foley Square, Room 618 
New York, New York 10007 
 

Re: Foundation Against Intolerance & Racism, Inc., et al. v. City of New York, et al., No. 
22-CV-528 (S.D.N.Y.) 

 
Dear Judge Failla: 

This Office represents Defendant Mary T. Bassett (“State Defendant”), Commissioner of 
the New York State Department of Health (“DOH”), in the above-referenced action. I write in 
response to the letter filed by Plaintiffs Foundation Against Intolerance & Racism (“FAIR”) and 
Benjamin Stewart on March 21, 2022 (ECF No. 45) concerning a decision from the Eastern District 
of New York in Roberts v. Bassett, 22-CV-710 (NGG) (RML), in which Judge Garaufis found that 
the plaintiffs in that case lacked standing to challenge guidance issued by DOH. See ECF No. 44-
1 (“Roberts Decision”).  

Plaintiffs in this action challenge the same guidance at issue in Roberts, which DOH 
provided to medical providers in December 2021 regarding COVID-19 drug therapies (the 
“Therapies”) that reduce the risk of hospitalization and death in high-risk patients (the “December 
DOH Guidance”). The Roberts Decision was correctly decided and Plaintiffs in this action 
similarly lack standing to challenge the December DOH Guidance for the reasons stated in State 
Defendant’s February 28, 2022 Letter in opposition to Plaintiffs’ motion for a temporary 
restraining order and preliminary injunction. See ECF No. 36 (“Opposition Letter”). State 
Defendant will not repeat those arguments here.  

Nevertheless, a few inaccuracies in Plaintiffs’ March 21, 2022 letter must be addressed. 
Initially, Plaintiffs mischaracterize guidance issued by the Centers of Disease Control and 
Prevention (“CDC Guidance”) and the Roberts Decision’s analysis of this guidance. Although not 
acknowledged by Plaintiffs, the CDC also recommends that providers consider race and ethnicity 
as a risk factor for developing severe COVID-19 when determining whether to prescribe the 
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Therapies. ECF No. 36-2; see also ECF No. 36-1 ¶ 15. The December DOH Guidance mirrors the 
CDC Guidance on race and ethnicity. Since the CDC Guidance would remain in effect in the 
absence of the DOH Guidance, Roberts correctly found that even if plaintiffs alleged an injury in 
fact, it would not be redressable by the judicial decision they sought. Roberts Decision at 18-20. 
Indeed, the Roberts court noted that the CDC risk factors “include the consideration of race and 
ethnicity” and held that providers can “be expected to follow the CDC guidance and other available 
scientific and medical research about the nature of race and ethnicity as risk factors.” Id.  

Notably, as acknowledged by Plaintiffs here, the Roberts court also found that plaintiffs’ 
alleged injury was not redressable because the United States Food and Drug Administration 
(“FDA”) has only issued Emergency Use Authorizations (“EUAs”) for the Therapies for 
individuals who are at high risk of severe COVID-19, as determined by their medical providers. 
See ECF No. 45 at 6. Thus, as correctly found by the Roberts Decision, the plaintiffs would be 
unable to obtain the Therapies “with or without” the DOH Guidance because “the EUAs for the 
[Therapies] are limited to individuals with a high risk of developing severe COVID-19, as defined 
by the CDC’s risk factors.” Roberts Decision at 19-20. 

Plaintiffs also incorrectly claim that the declaration submitted by their purported expert, 
Dr. Mendoza, “is unrebutted by the state and municipal defendants.” ECF No. 45 at 3. To the 
contrary, the February 25, 2022, Declaration of Eugene Heslin, M.D., FAAP submitted by State 
Defendant soundly rebuts Dr. Mendoza’s declaration. See ECF No. 36-1. It is also rebutted by the 
February 25, 2022, Declaration of Michelle E. Morse, M.D., MPH submitted by the municipal 
defendants. See ECF No. 37-1.1 Further, as explained in State Defendant’s Opposition Letter, Dr. 
Mendoza’s declaration bears no weight because, inter alia, she does not claim to specialize in 
treating COVID-19 patients and she cites no objective data or medical studies to support any of 
the assertions in her declaration. See ECF No. 36 at 14. 

I also write to provide the Court with a copy of additional guidance issued by DOH earlier 
this month which Plaintiffs referenced in their March 21, 2022 letter. See ECF No. 45 at 5. DOH 
issued this additional guidance, entitled “Test Soon And Treat Early To Improve Outcomes From 
COVID-19,” to health care facilities, providers, and practitioners in New York on March 4, 2022 
(the “March 4, 2022 Guidance”). A copy of the March 4, 2022 Guidance is attached as Exhibit A 
to this letter. 

The March 4, 2022 Guidance does not supersede the December DOH Guidance but rather 
acts an update, informing practitioners that there is currently no shortage of supplies constraining 
their ability to prescribe the Therapies if they determine that treatment is clinically appropriate. 
The purpose of the March 4, 2022 Guidance is to remind practitioners of the COVID-19 treatment 
options available, including the Therapies; to inform practitioners that “COVID-19 treatment 
options are available and there are no current shortages”; and to encourage practitioners “to 
evaluate all treatment options as early as possible.” See Ex. A. The March 4, 2022 Guidance further 
states that “[s]tarting the week of March 7th, we anticipate new sites will open in New York State 
through President Biden’s Test to Treat program” and “[t]hese Test to Treat sites will provide 

 
1 Plaintiffs also err in claiming that the allegations that FAIR has suffered an impairment as a result of the December 
DOH Guidance are “unrebutted.” ECF No. 45 at 1. State Defendant directly refuted those allegations in its 
Opposition Letter. See ECF No. 36 at 10-11. 
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increased availability of immediate testing and early treatment and will also be displayed on the 
COVID-19 Therapeutics Locator.” Id. As noted in the March 4, 2022 Guidance, the Therapies “are 
now widely available and there are no current shortages in supply.” Id. The Therapies remain 
subject to the FDA’s EUAs and, as noted above, the FDA has only authorized their treatment for 
patients who are at high risk for progression to severe disease. 

Thank you for Your Honor’s consideration of this matter. 

Respectfully submitted, 
 

___/s/ Erin R. McAlister_______ 
Erin R. McAlister 
Assistant Attorney General  
erin.mcalister@ag.ny.gov 

cc:  All counsel of record (via ECF)  Attorney for State Defendant 
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Date:  March 4, 2022 
To:  Health Care Providers and Health Care Facilities 
From:  New York State Department of Health 
 

TEST SOON AND TREAT EARLY  
TO IMPROVE OUTCOMES FROM COVID-19 

 
Summary:  

• Don’t delay. Test soon and treat early to improve outcomes from COVID-19. 

• COVID-19 treatment options are available and there are no current shortages.  
 
As we continue to combat COVID-19 infections throughout the state, we want to remind you that 
there are treatment options available. Each of these treatments have proven to be effective 
against COVID-19 and are available throughout New York State. Treatments can be organized 
into three categories which are outline below.  
 

• Pre-exposure Prophylaxis. To be given to those who are immunocompromised or 
otherwise unable to get the COVID-19 vaccine prior to being diagnosed. Product: 
Evusheld. 

• Monoclonal Antibody Treatment. Provided via IV soon after diagnosis (within 7 days 
of symptom onset). Currently authorized products include: sotrovimab & bebtelovimab 
(ONLY if none of the preferred therapies are available, feasible to deliver, or clinically 
appropriate) 

• Antivirals. Administered soon after diagnosis either via IV (within 7 days of symptom 
onset) or orally (within 5 days of symptom onset). Products include: remdesivir (IV), 
Paxlovid (oral) & molnupiravir (oral).  

 
Since treatment options are now widely available and there are no current shortages in supply if 
a person tests positive for SARS-CoV-2 we encourage you to evaluate all treatment options as 
early as possible. Availability of these medications (all except remdesivir) can be found using 
the COVID-19 Therapeutics Locator.  
 
Starting the week of March 7th, we anticipate new sites will open in New York State through 
President Biden’s Test to Treat program. These Test to Treat sites will provide increased 
availability of immediate testing and early treatment and will also be displayed on the COVID-19 
Therapeutics Locator.  
 
Additional questions about COVID-19 treatment options or availability can be sent to 
COVID19Therapeutics@health.ny.gov. 
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