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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
NAVY SEAL 1, et al., for themselves
and all others similarly situated,
Plaintiffs,
v.
LLOYD AUSTIN, in his official
capacity as Secretary of the United
States Department of Defense, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

No. 8:21-cv-2429-SDM-TGW

PLAINTIFFS’ EMERGENCY MOTION
FOR TEMPORARY RESTRAINING ORDER PENDING
DECISION ON MOTION FOR PRELIMINARY INJUNCTION
RELIEF REQUESTED BY MARCH 3, 2022, AT 2:00 P.M.
Plaintiffs, pursuant to Fed. R. Civ. P. 65(b)(1) and the Court’s Order of October
18, 2021 (Doc. 9), move the Court for an emergency temporary restraining order
(TRO) to preserve the status quo ante for Plaintiff CAPTAIN, United States Marine
Corps (“USMC Captain”) (Second Am. V. Compl., Doc. 105, ¶¶ 45, 115, 140),
pending the Court’s decision on Plaintiffs Motion for Preliminary Injunction (Doc. 2)
and Supplemental Memorandum and Renewed Motion for Preliminary Injunction.
(Doc. 51). In support thereof, Plaintiffs show unto the Court as follows:
INTRODUCTION
In its first Order in this case, the Court invited Plaintiffs to “move on behalf of
any individual member of the alleged class” who “imminently will suffer serious and
irreparable injury before a preliminary injunction, if any, issues[]; whose interests are
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otherwise not adequately protected by the hearing on November 15, 2021; and whose
circumstances are for some singular reason markedly more acute than other members
of the putative class.” (Doc. 9 at 4.) As demonstrated below and in the Declaration of
USMC Captain attached hereto as EXHIBIT A, USMC Captain faces immediate and
irreparable harm to his free exercise rights and military career absent immediate
injunctive relief from the Court. Emergency, interim injunctive relief is necessary
pending determination of Plaintiffs’ preliminary injunction motion. Plaintiffs did not
seek, or invite any action requiring, their return to this Court for emergency relief, but
Defendants’ march toward final separation of all religiously unvaccinated service
members continues unabated except by judicial intervention. The Marine Corps, on
March 1, 2022, ordered USMC Captain to receive a COVID-19 vaccine within
2 days—by tomorrow, March 3, at 3:00 P.M.—or be in violation of “a lawful order”
subjecting him “to punitive and/or administrative action.” (Ex. A, ¶¶ 5–6.) Thus,
USMC Captain needs relief before 2:00 P.M. tomorrow, March 3, 2022, or he faces
life-altering discipline.
ARGUMENT
In addition to the argument below, Plaintiffs incorporate by reference the legal
argument contained in their Motion for Preliminary Injunction (Doc. 2), Reply in
Support (Doc. 30), and Supplemental Memorandum and Renewed Motion for
Preliminary Injunction (Doc. 51), as well as the Court’s analysis in its Preliminary
Injunction and Order of February 18, 2022 (Doc. 111, “PI Order”). As variously set
forth therein, Defendants’ refusal to consider or grant Plaintiffs’ requests for religious
2
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exemption and accommodation while granting thousands of similarly situated
nonreligious exemptions violates the First Amendment and the Religious Freedom
Restoration Act.
A TRO IS NEEDED TO PRESERVE THE STATUS QUO ANTE AND
PREVENT IRREPARABLE INJURY PENDING THE COURT’S
DECISION ON PLAINTIFFS’ PRELIMINARY INJUNCTION MOTION.
“A Rule 65 TRO often functions to preserve the status quo until a court can
enter a decision on a preliminary injunction application . . . .” United States v. DBB,
Inc., 180 F.3d 1277, 1282 n.5 (11th Cir. 1999); see also Grasso v. Dudek, No.
6:130cv01536-Orl-28GK, 2014 WL 12621193, at *2 (M.D. Fla. Jan. 6, 2014) (“In the
Eleventh Circuit, TRO’s are intended to protect against irreparable harm and to
preserve the status quo until a decision on the merits can be made.”); Talib v. SkyWay
Comms. Holding Corp., No. 8:05-cv-282-T-17TBM, 2005 WL 8160176, at *5 (M.D. Fla.
Apr. 5, 2005) (same). (See also Doc. 67 at 8 (granting TRO for the “preservation of the
status quo” while a decision on the preliminary injunction is pending).) Here, a TRO
pending preliminary injunction is necessary to preserve the status quo ante and prevent
immediate and irreparable harm that will occur for USMC Captain beginning at 3:00
P.M. on March 3.
A.

Plaintiff and Other Class Members Face Immediate and Irreparable
Deprivation of Free Exercise Rights in the Form of Involuntary
Separation and Irreparable Career Damage.

Plaintiff USMC Captain will suffer immediate and irreparable injury absent a
TRO pending decision on Plaintiffs’ preliminary injunction motion because he will
suffer the irretrievable sacrifice of cherished First Amendment liberties. See Roman
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Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 67 (2020) (“There can be no
question that the challenged restrictions, if enforced, will cause irreparable harm. ‘The
loss of First Amendment freedoms, for even minimal periods of time, unquestionably
constitutes irreparable injury.’” (quoting Elrod v. Burns, 427 U.S. 347, 373 (1976)).
Indeed, as this Court already held, “[t]he pertinent precedents (and a fair empathy for
the conscience of the sincere religious objector) suggest that in a Free Exercise Clause
claim the initial episode of denial of free exercise causes irreparable harm . . . .” (Order,
Doc. 40, at 30.) Indeed, as this Court already held, “[r]equiring a service member either
to follow a direct order contrary to a sincerely held religious belief or to face immediate
processing for separation or other punishment undoubtedly causes irreparable harm.”
(PI Order 45.)
As this Court observed in its PI Order, five days is hardly enough time to permit
most service members to obtain judicial relief prior to facing irreparable harm. Yet,
the Marine Corps is treating USMC Captain even worse—giving him only 2 days
“to decide the life-altering question whether to accept COVID-19 vaccination or face
discharge for disobeying an order.” (PI Order 5.)
Plaintiff USMC Captain is a patriotic American whose faith is Islam. (Ex. A,
¶ 2.) Desiring to serve his country, he enlisted in the United States Marine Corps in
2014, graduating from recruit training in March 2015. (Id.) After serving with a Law
Enforcement Battalion and earning his undergraduate degree, USMC Captain was
selected for Officer Candidate School, and commissioned as a second lieutenant in
2016. (Id.) After graduating from The Basic School, he attended the Military Police
4
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Basic Officer Course, with his first duty assignment at a Marine Corps Law
Enforcement Battalion as a Platoon Commander. (Id.) He has attended courses in
Norway and commanded a Military Police Integrated Company during a NATO
Exercise and has been deployed in several locations, including Africa. (Id.)
USMC Captain desires to continue serving in the Marine Corps, consistent with
his Islamic religious beliefs that require him to abstain from participation in that which
is haram—forbidden—including the destruction and commoditization of innocent
human life as exemplified by the commercial use of human fetal cell lines derived from
abortions. (Ex. A, ¶ 3.) USMC Captain’s sincere religious beliefs compel him to
exercise “complete reliance on God” rather than in what he believes to be morally
tainted COVID shots. (Id.) USMC Captain has performed multiple duty assignments
during the COVID-19 pandemic, and neither COVID-19, nor USMC Captain’s or any
other Marine’s vaccination status, has prevented the performance of any mission
assigned to USMC Captain or any unit of which he has been a part. (Ex. A, ¶¶ 7–10.)
USMC Captain submitted a religious accommodation request to the Marine
Corps supported by a Chaplain’s determination that his religious beliefs are sincere.
(Ex. A, ¶ 4.) The Marine Corps denied USMC Captain’s religious accommodation
request on October 27, 2021, and he timely appealed that decision on November 11,
2021. (Id.) The Marine Corps denied his appeal on February 23, 2022. (Id.) On March
1, 2022, the Marine Corps issued USMC Captain an Order to Receive COVID-19
Vaccination within 2 days—by March 3, 2022, at 3:00 P.M. (Ex. A, ¶ 5.) The March
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1 vaccination order also states that his failure to comply would be a violation of a
“lawful order” subjecting him to “punitive and/or administrative action.” (Ex. A, ¶ 6.)
In addition to USMC Captain (and Navy Commander and Marine Lieutenant
Colonel 2, see PI Order), numerous named Plaintiffs and other class members have
received final denials of their appeals from their initial denials, and their irreversible
vaccinate-or-separate choices are imminent. (See, e.g., Doc. 82.) Relief is needed now
to prevent this immediate and irreparable harm to the Nation’s cherished heroes.
B.

Only a TRO Pending Decision on Plaintiffs’ Motion for Preliminary
Injunction Can Preserve the Status Quo.

In entering a TRO, “the court’s task . . . is generally to restore, and preserve,
the status quo ante, i.e., the situation that existed between the parties immediately prior
to the events that precipitated the dispute.” FHR TB, LLC v. TB Isle Resort, LP, 865 F.
Supp. 2d 1172, 1193 (S.D. Fla. 2011) (cleaned up). Indeed, where—as here—“an
irremediably deteriorating condition threatens to thwart the Court’s ability to render a
proper final judgment on the merits later, the Court must act to preserve or restore the
vanishing status quo ante.” Schrank v. Bliss, 412 F. Supp. 28, 34 (M.D. Fla. 1976).
Here, only an immediate TRO pending decision on Plaintiffs’ preliminary
injunction motion (Docs. 2, 51) can preserve the status quo ante. Absent immediate
injunctive relief, USMC Captain will suffer irreparable deprivation of his free exercise
rights and irreparable damage to his military career. Indeed, USMC Captain faces
either “(1) a most-likely-unlawful deprivation of [his] accumulated status and standing
in the United States military, as well as prospective advancement and benefits, or (2)
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deprivation of [his] constitutional and statutory rights to Free Exercise and the
statutory right to receive a religious exemption . . . .” (Order, Doc. 67, at 9.)
THE COURT SHOULD ISSUE THE TRO WITHOUT WAITING FOR A
REPONSE FROM DEFENDANTS.
Pursuant to Rule 65(b)(1), the Court may issue the TRO if specific sworn facts
“clearly show that immediate and irreparable injury, loss, or damage will result to the
movant before the adverse party can be heard in opposition,” and “the movant's
attorney certifies in writing any efforts made to give notice and the reasons why it
should not be required.” Fed. R. Civ. P. 65(b)(1). This motion satisfies the
requirements for issuance of a TRO without waiting for a response from Defendants.
On March 2, 2022 (less than 24 hours after USMC Captain received the March
1 vaccination order), and in accordance with the Court’s October 18, 2021 Order (Doc.
9), Plaintiffs’ counsel conferred by e-mail with counsel for Defendants, seeking
Defendants’ agreement to pause the imminent adverse action against Plaintiff USMC
Captain, pending the Court’s decision on Plaintiffs’ preliminary injunction motion.
Plaintiffs’ counsel have already provided this Plaintiff’s identity to Defendants’
counsel under this Court’s Protective Order. (Docs. 59-1, 110.) As of the filing of this
motion, Defendants’ counsel was unable to provide any such agreement. Given the
imminent and irreparable adverse action facing USMC Captain as shown above and
supported by the attached Declarations (Ex. A), the Court should not request or wait
for any further response from Defendants before entering the requested TRO.
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CONCLUSION AND RULE 65(b)(1)(B) CERTIFICATION
By signing below, and in accordance with the Court’s October 18, 2021 Order
(Doc. 9) and Rule 65(b)(1)(B), the undersigned Plaintiffs’ counsel certifies the
foregoing efforts made to confer with Defendants’ counsel regarding the relief
requested herein, and the foregoing reasons why the Court should issue the TRO
immediately without waiting for any response from Defendants prior to issuing the
TRO.
/s/ Roger K. Gannam
Mathew D. Staver
Horatio G. Mihet
Roger K. Gannam
Daniel J. Schmid*
Richard L. Mast*
LIBERTY COUNSEL
P.O. Box 540774
Orlando, FL 32854
(407) 875-1776
court@lc.org
hmihet@lc.org
rgannam@lc.org
dschmid@lc.org
rmast@lc.org
*Admitted specially
Attorneys for Plaintiffs
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
NAVY SEAL 1, et al., for themselves
and all others similarly situated,
Plaintiffs,
v.
LLOYD AUSTIN, in his official
capacity as Secretary of the United
States Department of Defense, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

No. 8:21-cv-2429-SDM-TGW

DECLARATION OF PLAINTIFF USMC CAPTAIN
IN SUPPORT OF MOTION FOR TEMPORARY RESTRAINING ORDER
PENDING DECISION ON PRELIMINARY INJUNCTION
I, CAPTAIN, United States Marine Corps (“USMC Captain”), hereby declare
as follows:
1.

I am over the age of 18 years, have personal knowledge of the matters set

forth in this Declaration, and if called upon to testify to them, I would and could do
so competently.
2.

I am a citizen of the State of South Carolina, and a Plaintiff in this action.

(Second Am. V. Compl., Doc. 105, ¶¶ 45, 115, 140.) I am a patriotic American whose
faith is Islam. Desiring to serve my country, I enlisted in the United States Marine
Corps in 2014, graduating from recruit training in March 2015. After serving with a
Law Enforcement Battalion and earning my undergraduate degree, I was selected for
Officer Candidate School, and commissioned as a second lieutenant in 2016. After
graduating from The Basic School, I attended the Military Police Basic Officer Course,

EXHIBIT A
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with my first duty assignment at a Marine Corps Law Enforcement Battalion as a
Platoon Commander. I have attended courses in Norway and commanded a Military
Police Integrated Company during a NATO Exercise. I have been deployed in several
locations, including Africa.
3.

I desire to continue serving in the Marine Corps, consistent with my

Islamic religious beliefs that require me to abstain from participation in that which is
haram—forbidden—including the destruction and commoditization of innocent
human life as exemplified by the commercial use of human fetal cell lines derived from
abortions. My sincere religious beliefs compel me to exercise “complete reliance on
God” rather than in what I believe to be morally tainted COVID shots.
4.

I submitted my religious accommodation request to the Marine Corps

supported by a Chaplain’s determination that my religious beliefs are sincere. (A true
and correct copy of the Chaplain’s sincerity determination dated October 1, 2021, from
which my personally identifying information has been redacted, is attached hereto as
EXHIBIT 1 (“He has expressed his religious beliefs with extensive research and deep
conviction. He has made a definitive judgement based on his religious values.”).) The
Marine Corps denied my religious accommodation request on October 27, 2021. (A
true and correct copy of the denial from which my personally identifying information
has been redacted is attached hereto as EXHIBIT 2.) I timely appealed that decision
on November 11, 2021, but the Marine Corps denied my appeal on February 23, 2022.
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(A true and correct copy of the appeal denial from which my personally identifying
information has been redacted is attached hereto as EXHIBIT 3.)
5.

On March 1, 2022, the Marine Corps issued me an Order to Receive

COVID-19 Vaccination within 2 days—by March 3, 2022, at 3:00 P.M. (A true and
correct copy of the order from which my personally identifying information has been
redacted is attached hereto as EXHIBIT 4 (“[Y]ou are hereby ordered to report to
Naval Hospital Immunizations Clinic on Thursday, March 3, 2022 between the hours
of 0800 to 1200 or 1300 to 1500 to receive your first dose of the COVID-19 vaccine.”).)
6.

The March 1 Order to Receive COVID-19 Vaccination also states that

my failure to comply would be a violation of a “lawful order” subjecting me to
“punitive and/or administrative action.” (Ex. 3 (“This correspondence is a lawful
order, the violation of which may subject you to punitive and/or administrative
action.”).)
7.

Throughout the COVID-19 pandemic, I was assigned as the Marine

Logistics Group Antiterrorism Force Protection Officer, where I rewrote the entire
Critical Infrastructure Protection Program, and rewrote the standard operating
procedures on tracking personnel traveling outside the Continental United States
(OCONUS). I deployed to Djibouti, Africa in July 2020, where I was the Officer in
Charge of planning Base Cluster Defense. Subsequently, I executed orders to report to
Marine Corps Recruit Depot Parris Island in May 2021, where I served as a Series
Commander responsible for three platoons in each Series of Marine Recruits and their
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Drill Instructors. I interfaced with them all on a daily basis. The only time where I, the
recruits, and the instructors were required to wear masks was in the chow halls;
otherwise, we attempted to maintain social distancing as much as was possible. I
graduated over 160 recruits into the U.S. Marines, and trained and mentored 24 noncommissioned officers.
8.

During my tenure at Parris Island, I have stood duty, in which I checked

on all recruits who were in COVID quarantine barracks, going in and out of the
barracks, standing within 20 feet to 6 feet from the quarantined recruits, over the course
of multiple months. I have had four Drill Instructors who have had COVID and
recovered. None of my Drill Instructors were hospitalized. I was in proximity to them
as well. I credit my God-given immune system and God’s protection to the fact that I
have never been diagnosed with COVID to date.
9.

From September 2021 to the present: I have performed indoor office

work at Parris Island, creating trackers using Microsoft Excel, and also began serving
as a “floater” Assistant Series Commander, which entails my standing multiple types
of duty, including Officer of the Day, and other supervisory obligations, such as
watching chow, supervising Physical Training events with the recruits, supervising the
firing range with the recruits, answering Drill Instructor questions in person and via
email, and other general, indoor supervisory requirements and office duties.
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10.

Neither COVID-19 nor my or any other Marine’s vaccination status has

prevented the performance of any mission assigned to me or any unit of which I have
been a part.
I declare under penalty of perjury, under the laws of the United States, that the
foregoing statements are true and correct to the best of my knowledge.
Executed this March 2, 2022.
/s/ USMC Captain
USMC Captain
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CHAPLAIN MEMORANDUM POR THE RECORD

01 Oct 21

From: LT~~CHC,USN
To: Commanding Officer, Second Recruit Training Battalion, Marine Corps Recruit Depot,
Parris Island, South Carolina

Subj:

REQUEST FORA WAIVER OF POLICY TO ACCOMMODATE PRACTICE BASED ON
RELIGIOUS BELIEF ICO CAPTAIN

Ref:

(a) SECNAVINST l 730.8B
(b) SECNAVINST 1730.9A
(c) MCO 1730.9

1. Captain
submitted a request for accommodation of a religious practioe per reference
(a). Per reference (c), I interviewed the requestor on 30 Sep 2021. I i,,cplained that this interview would
not be a confidential communication as defined by reference (b) and informed the requestor that a referral
for confidential chaplain support was nvailable.

2. Natureoftberequest. C a p t - t o be exempt fromreceivingthe COVID-19 vaccination. He
expressed that he was both raised and practices Islam. He firmly holds to bis reJigious belief regarding
several conflicts bctween taking the vaccine and the Qur'an.
3. Basis. Capt ~ is a Muslim who prays Sa.lat 5 times each day. studies the Qur'an, and keeps the
other requirementsoi'islam. He believes that, due to his doubts about the vaccine, taking it would be "a
major sin that could be a reason for punishment by God in the Afterlife."

4. Alternate means. C a p t - is willing to take precautionary measures including mask wearing and
periodic Covid testing to prevent transmission of the virus.
5. Sincerity. l believe that Capt-is sincere. He bas expressed bis rcligi.ous beliefs with extensive
research and deep convictîou. H ~ d e a definitive judgement based on his religious values.

6. My contact information is

and

@usmc.mil.

Copy to:
Captain

EXHIBIT 1
ENCLOSURE (3)
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X•~O 17 3 J .

~

_: c-:.1:. :: J:: 1

Requester :
Name : Capt

Phone :
Email :
usmc.fllll
Cornmand : HCompany, 2nd RTBN
Yes

No

N/ A
Chaplain reviewed policy a nd doctrine on religious
accommodation and the policy for which the requestor is
seekinq accommodati on .
Requester was notified that the interview is not confidentia l
a nd will be used to advise the command.
Chaplain explained to the requester that confidential support
can be received from another chaolain .
Requester has been granted a waiver for this practice
oreviouslv .
Type of Waiver Requested

X

X
X

X

Yes

No

Interview Date : 20210930
Chaolain Interviewe r : LT ~
P,lOne :
E- mail :
11smc mil
Chaplain's Command : 2nd RTBN
Interview Preliminaries

N/A
X

X
X

X
X

Uniform s t andards
Grooming s tanda r ds
Immunization r eauirements
DNA sarnplinq
Other (Please describe) :
Inte rview

Yes

No

N/ A
Requeste r ' s bel ief s (consci ence, moral pri nci ple s , or
r e ligieus bel i efs ) s eemed honestly and s i ncer ely held usi ng
one or more of the fol l owina fac tors :
1. Requester was credible (consi s t e ntly keeps tenets ,
practices, etc .).
2. Requester's demeanor and pattern of conduct are consü1tent
with the reauest.
3 . Requester participates in activities associated with the
belief (s) .
4. Other persons suooorting the claim are credible .
5. Request is supported by letter (s) o f verification or
endorsement from an organization espousing the beliefs whi ch
are the basis f or the claim.
Alternate means o f accommodating the practice were explored
in the interview .
Process Checklist

X

X
X

X
X

X
X

Yes
X
X
X
X

No

N/A
Chaplain has prepared a memorandum docurnentina the interview .
Chaplain reviewed memorandum with requester and provided a
copy.
Chaplain submitted the memorandum and this document to the
commandina officer via chain of command .
Chaplain referred requester to command to process request .

1- _

Encl osure

(Li
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EXHIBIT 2
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EXHIBIT 3
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EXHIBIT 4

