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INTRODUCTION 

Plaintiff  Lucas Wall, acting pro se, has repeatedly filed emergency motions 

seeking to block various measures designed to prevent the introduction and spread of  

COVID-19 in the United States.  The courts, including this Court, have uniformly 

denied those motions.1  The present motion likewise should be denied. 

Starting in January 2021, the Centers for Disease Control and Prevention 

(CDC) required that international air travelers provide proof  of  a negative COVID-19 

test before flying to the United States.  See Requirement for Negative Pre-Departure 

COVID-19 Test Result or Documentation of  Recovery From COVID-19 for All Airline or 

Other Aircraft Passengers Arriving Into the United States From Any Foreign Country, 86 Fed. 

Reg. 6331 (Jan. 21, 2021).  Mr. Wall now asks this Court to enjoin that requirement 

pending appeal.  His motion fails for multiple, independent reasons. 

First, Mr. Wall failed to demonstrate irreparable harm.  His motion states that 

he has a flight to Germany scheduled for this Friday, May 13.  Mot. 1.  He 

                                                            
1 See Wall v. CDC, 543 F. Supp. 3d 1290, 1292-93 (M.D. Fla. 2021) (denying 

emergency motion for temporary restraining order); Order, Wall v. CDC, No. 21-
90017 (11th Cir. June 28, 2021) (denying emergency motion for permission to appeal); 
Order, Wall v. CDC, No. 21-12179 (11th Cir. June 30, 2021) (dismissing appeal); 
Order, Wall v. CDC, No. 21A2 (U.S. July 13, 2021) (denying emergency application 
for injunctive relief); Order, Wall v. Transportation Sec. Admin., No. 21-1220 (D.C. Cir. 
Nov. 10, 2021), Doc. No. 1921945 (denying emergency motion for stay or injunction 
pending court review); Order, Wall v. Transportation Sec. Admin., No. 21A198 (U.S. 
Dec. 9, 2021) (denying emergency application for stay); Order, Wall v. Transportation 
Sec. Admin., No. 21A198 (U.S. Jan. 18, 2022) (denying resubmitted emergency 
application for stay); Wall v. CDC, No. 21-cv-975, 2022 WL 1238613 (M.D. Fla. Mar. 
4, 2022) (denying time-sensitive motion for preliminary injunction). 
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acknowledges, however, that he has repeatedly booked and canceled such flights.  

Mot. 16.  And as the district court explained when it denied a preliminary injunction, 

Mr. Wall’s claim that he may be unable to find a rapid test in Germany is “both 

remote and speculative.”  Wall v. CDC, No. 21-cv-975, 2022 WL 1238613, at *2 (M.D. 

Fla. Mar. 4, 2022).  Mr. Wall did not appeal that ruling.  Nor, after final entry of  

judgment, did he ask the district court for an injunction pending appeal as required by 

Rule 8(a) of  the Federal Rules of  Appellate Procedure. 

Second, Mr. Wall’s claims are meritless.  There should be no doubt that the 

CDC has statutory authority to require testing to ensure that international travelers do 

not bring communicable diseases into the United States.  Congress authorized the 

CDC to prevent the introduction of  communicable disease into the United States and 

specifically provided that the CDC “may provide for such inspection, . . . and other 

measures, as in [its] judgment may be necessary.”  42 U.S.C. § 264(a).  Testing for 

communicable disease is a paradigmatic “inspection” measure:  it is the means to 

determine whether a traveler is infected.  Indeed, the statute allows the CDC to order 

the apprehension, detention, or conditional release of  individuals “reasonably believed 

to be infected,” id. § 264(d), which presupposes that the CDC can require testing to 

identify such individuals.  And the regulation of  international air travel is a 

quintessential federal concern.  See Corbett v. Transportation Sec. Admin., 19 F.4th 478, 

480 (D.C. Cir. 2021) (noting that the COVID-19 pandemic is “one of  the greatest 
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threats to the operational viability of  the transportation system and the lives of  those 

on it seen in decades”). 

Mr. Wall’s additional claims that the CDC order was arbitrary and capricious 

and procedurally flawed echo the claims that the Supreme Court rejected in Biden v. 

Missouri, 142 S. Ct. 647 (2022) (per curiam), and fail for the same reasons.  The district 

court properly declined to second-guess the determination made by the expert public-

health agency that the testing requirement for international air travel was a necessary 

measure that should take effect immediately.  Mr. Wall’s constitutional claim is equally 

insubstantial:  there is no constitutional right to fly into the United States without 

providing proof  of  a negative COVID-19 test. 

Third, the equities overwhelmingly favor the government.  There is a 

paramount public interest in preventing the introduction of  communicable disease 

from overseas.  And the relief  that Mr. Wall seeks would come at the direct expense 

of  his fellow travelers—who may include children too young to be vaccinated and 

persons who have not been vaccinated for religious or medical reasons.  Cf. Competitive 

Enter. Inst. v. U.S. Dep’t of  Transp., 863 F.3d 911, 919 (D.C. Cir. 2017) (noting in the 

context of  e-cigarette vapor that airline passengers have little ability to protect 

“themselves (or their babies or older children)” due to “the involuntary nature of  

secondhand exposure” in these confined spaces (quotation marks omitted)). 
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Accordingly, Mr. Wall’s motion should be denied.  At a minimum, the Court 

should deny his request for a “worldwide injunction” (Mot. 24) and limit any relief  to 

Mr. Wall. 

STATEMENT  

I.  Statutory And Regulatory Background 

The Public Health Service Act authorizes the Secretary of  Health and Human 

Services (HHS) to “make and enforce such regulations as in his judgment are 

necessary to prevent the introduction, transmission, or spread of  communicable 

diseases from foreign countries into the States or possessions, or from one State or 

possession into any other State or possession.”  42 U.S.C. § 264(a).  The next sentence 

of  that provision “informs the grant of  authority by illustrating the kinds of  measures 

that could be necessary.”  Alabama Ass’n of  Realtors v. HHS, 141 S. Ct. 2485, 2488 

(2021) (per curiam).  It specifies that, in making and enforcing such regulations, the 

Secretary may provide for “such inspection, fumigation, disinfection, sanitation, pest 

extermination, destruction of  animals or articles found to be so infected or 

contaminated as to be sources of  dangerous infection to human beings, and other 

measures, as in his judgment may be necessary.”  42 U.S.C. § 264(a).  These 

enumerated measures “directly relate to preventing the interstate spread of  disease by 
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identifying, isolating, and destroying the disease itself.”  Alabama Ass’n of  Realtors, 141 

S. Ct. at 2488.2 

The Secretary delegated enforcement authority to the CDC, a division of  HHS.  

Longstanding regulations provide that the CDC Director may use non-invasive 

procedures at “U.S. ports of  entry or other locations” to “detect the potential 

presence of  communicable diseases.”  42 C.F.R. § 71.20(a).  The CDC may also issue a 

“controlled free pratique”—that is, “permission for a carrier to enter a U.S. port, 

disembark, and begin operation under certain stipulated conditions,” id. § 71.1(b)—to 

prevent the introduction or spread of  a communicable disease, id. § 71.31(b). 

II.  The CDC’s International Traveler Testing Order 

Pursuant to this statutory and regulatory authority, the CDC in January 2021 

issued the public-health measure at issue here—a requirement for international air 

travelers to provide proof  of  a negative COVID-19 test before coming to the United 

States.  In its current form, the order provides that passengers age 2 and older 

traveling to the United States from abroad generally must take a COVID-19 test one 

day before their flight and present a negative test result to board.  Requirements for 

Negative Pre-Departure Covid-19 Test Result or Documentation of  Recovery From Covid-19 for 

                                                            
2 The statute originally assigned authority to the Surgeon General, but these 

statutory powers and functions were later transferred to the Secretary of Health, 
Education, and Welfare, now the HHS Secretary.  See Reorganization Plan No. 3 of 1966, 
31 Fed. Reg. 8855 (June 25, 1966), reprinted in 80 Stat. 1610 (1966); see also 20 U.S.C. 
§ 3508(b). 
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All Airline or Other Aircraft Passengers Arriving Into the United States From Any Foreign 

Country, 86 Fed. Reg. 69,256, 69,257 (Dec. 7, 2021).  Passengers who have been 

infected with COVID-19 in the past 90 days may instead submit documentation 

showing proof  of  recovery.  Id. 

In issuing the order, the CDC explained that testing is “a proactive, risk-based 

approach” that has been widely adopted “to monitor risk and control introduction 

and spread” of  COVID-19.  86 Fed. Reg. at 69,260.  Viral tests detect the genetic 

material of  the virus itself  or structures on the surface of  the virus to identify 

whether a person is currently infected.  See id. at 69,258.  Citing scientific articles, the 

CDC explained that testing is especially important to identify “asymptomatic or pre-

symptomatic” individuals who may be unaware of  their infectiousness but serve as 

significant sources of  transmission.  Id. at 69,258 & nn.14-15. 

The CDC emphasized the risk that passengers could bring new variants from 

foreign countries into the United States.  The CDC noted that COVID-19 has spread 

globally and that, at the time of  the order, the new Omicron variant had recently been 

detected in South Africa.  See 86 Fed. Reg. at 69,258-59.  Early evidence suggested that 

the Omicron variant had “several mutations that may have an impact on how easily it 

spreads or the severity of  illness it causes.”  Id. at 69,259.  The CDC also cited “recent 

findings suggest[ing] that antibodies generated during previous infection or 

vaccination may have a reduced ability to neutralize some variants” and determined 

that the Omicron variant and other variants might “decrease the effectiveness of  
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available vaccines against severe or deadly disease.”  Id.  And the agency explained that 

spread is more likely among persons in close contact in crowded settings, such as on 

long international flights.  See id. at 69,258.  Requiring a negative test within one day 

of  departure would “provide less opportunity to develop infection with the Omicron 

variant prior to arrival into the United States.”  Id. at 69,260. 

The CDC thus determined that the testing order was “necessary to reduce the 

risk of  transmission of  the SARS-CoV-2 virus, including the Omicron variant and 

other virus variants, and to protect the health of  fellow passengers, aircraft crew, and 

U.S. communities.”  86 Fed. Reg. at 69,260.  The order took immediate effect because 

“[f]urther delay could increase [the] risk of  transmission and importation of  

additional undetected cases of  SARS-CoV-2 Omicron variant or other emerging 

variants through passengers.”  Id. 

III.  District Court Proceedings 

A.  Mr. Wall is a pro se individual who has challenged several pandemic-related 

measures related to travel.  As relevant here, he challenged the international testing 

order on various statutory and constitutional grounds.3 

The district court denied Mr. Wall’s request for a preliminary injunction, finding 

that he failed to establish irreparable harm.  See Wall v. CDC, No. 21-cv-975, 2022 WL 

1238613, at *2 (M.D. Fla. Mar. 4, 2022).  The court explained that Mr. Wall’s claim 

                                                            
3 Mr. Wall separately challenged the CDC’s transportation mask order, but he 

does not seek relief against that order in the present motion.  See Mot. 2 n.1. 
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that he would be unable to find a rapid test in Germany was “both remote and 

speculative.”  Id.  Noting that Mr. Wall had previously “delay[ed] his vacation to 

Germany,” the court concluded that “[t]he inconvenience to [Mr. Wall] of  

rescheduling his European sojourn is not an irreparable injury” that would warrant 

extraordinary injunctive relief.  Id. at *3.  Mr. Wall did not appeal that ruling. 

B.  On cross-motions for summary judgment, the district court entered 

judgment in favor of  the government.  See Dkt. No. 275; see also Dkt. No. 274.  The 

court recognized that 42 U.S.C. § 264(a) authorizes the CDC Director to “make and 

enforce such regulations as . . . are necessary to prevent the introduction, 

transmission, or spread of  communicable diseases,” Dkt. No. 274, at 9 (alteration in 

original) (emphasis omitted), including “inspection” measures, id. at 13.  The court 

explained that COVID-19 tests are tools “to uncover the presence of  the SARS-CoV-

2 virus” that “qualify as ‘inspections.’”  Id. at 19.  The court therefore upheld the 

testing order as within the CDC’s statutory authority.  Id. at 24. 

The court held that the testing order was not arbitrary and capricious, as “the 

CDC properly considered the relevant factors, assessed the evidence before it, and 

relied on its scientific expertise to determine the best way to prevent the Omicron 

variant from undermining the nation’s progress in combating the pandemic.”  Dkt. 

No. 274, at 23.  The court affirmed the CDC’s finding of  good cause to forgo notice-

and-comment rulemaking based on “the level of  urgency” needed to address the 

spread of  newly emergent variants.  Id. at 26.  And the court rejected Mr. Wall’s claim 
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to a constitutional right to travel into the United States without presenting a negative 

COVID-19 test as “clearly lack[ing] merit.”  Id. at 6 & n.9. 

ARGUMENT 

Without satisfying the obligation to file a motion first in the district court, see 

Fed. R. App. P. 8(a), Mr. Wall asks this Court to enter an injunction pending appeal.  

His motion should be denied.  To obtain the “extraordinary remedy” of  an injunction 

pending appeal, Mr. Wall must show (1) “a substantial likelihood that [he] will prevail 

on the merits of  the appeal”; (2) “a substantial risk of  irreparable injury . . . unless the 

injunction is granted”; (3) “no substantial harm to other interested persons”; and 

(4) “no harm to the public interest.”  Florida v. HHS, 19 F.4th 1271, 1279 (11th Cir. 

2021) (quoting Touchston v. McDermott, 234 F.3d 1130, 1132 (11th Cir. 2000) (en banc)).  

Mr. Wall has failed to establish any, let alone all, of  these factors.  See id. 

I. Mr. Wall Failed To Demonstrate Irreparable Harm 

As the district court explained, the circumstances here do not present “an 

urgent situation” requiring emergency relief.  Wall v. CDC, No. 21-cv-975, 2022 WL 

1238613, at *3 (M.D. Fla. Mar. 4, 2022).  Mr. Wall wishes to travel to Germany but 

objects that he must submit a negative COVID-19 test result before returning home 

to the United States.  Although his motion states that he booked a ticket for this 

Friday, there is no significance to that date, and Mr. Wall’s motion acknowledges that 

he has repeatedly booked and canceled such trips.  See Mot. 16.  In district court, 

Mr. Wall “follow[ed] this pattern” of  “reschedul[ing]” and “re-reschedul[ing]” his 
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flights, “each time requesting that the Court rule . . . by a certain day.”  Wall, 2022 WL 

1238613, at *5. 

Mr. Wall also failed to substantiate his claim that “he will be unable to find a 

rapid COVID-19 test within the time frame delineated” by the CDC order “in 

Germany and thus be ‘stranded abroad.’”  Wall, 2022 WL 1238613, at *2.  As the 

district court explained, “[t]his professed irreparable injury is both remote and 

speculative and cannot entitle [Mr. Wall] to a preliminary injunction against 

enforcement of  the” order.  Id.  The CDC’s testing order allows passengers to submit 

the results of  antigen tests, including authorized at-home COVID-19 tests.  See 86 

Fed. Reg. at 69,258.  Such tests are available in the United States, and nothing prevents 

Mr. Wall from bringing them on the plane.4  In any event, his asserted harm rests on 

unsupported conjecture about “the availability of  rapid coronavirus testing around the 

world.”  Mot. 18.  That sort of  speculation did not satisfy Mr. Wall’s obligation to 

demonstrate that “irreparable injury is likely in the absence of  an injunction.”  Winter v. 

Natural Res. Def. Council, Inc., 555 U.S. 7, 22 (2008). 

Nor did Mr. Wall establish irreparable harm by alleging interference with his 

constitutional right to travel.  See Mot. 16-17.  As the district court explained, “[t]he 

only areas of  constitutional jurisprudence” where this Court has said “an on-going 

                                                            
4 See PackSafe for Passengers, Fed. Aviation Admin., https://go.usa.gov/xuGnr 

(last visited May 10, 2022) (“Unused COVID-19 test kits do not contain dangerous 
goods and are typically allowed in both carry-on and checked baggage.”). 
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violation may be presumed to cause irreparable injury involve the right of  privacy and 

certain First Amendment claims establishing an imminent likelihood that pure speech 

will be chilled or prevented altogether.”  Wall, 2022 WL 1238613, at *3 (quoting Siegel 

v. LePore, 234 F.3d 1163, 1178 (11th Cir. 2000) (en banc)).  “This case does not 

implicate the right of  privacy or the First Amendment.”  Id. 

In short, Mr. Wall did not make the “showing of  irreparable injury” that “is the 

sine qua non of  injunctive relief.”  Siegel, 234 F.3d at 1176 (quotation marks omitted).  

He did not appeal the denial of  his motion for a preliminary injunction.  Nor, after 

entry of  final judgment, did he ask the district court for an injunction pending appeal 

as required by Rule 8(a) of  the Federal Rules of  Appellate Procedure.  His motion 

fails for these reasons alone. 

II. Mr. Wall’s Claims Are Meritless 

Mr. Wall’s challenges to the testing order are also meritless. 

A.  The testing order easily falls within the CDC’s statutory authority, which, 

the Supreme Court explained, includes measures that “directly relate to preventing the 

interstate spread of  disease by identifying, isolating, and destroying the disease itself.”  

Alabama Ass’n of  Realtors v. HHS, 141 S. Ct. 2485, 2488 (2021) (per curiam).  That is 

precisely what the testing requirement does:  it isolates the disease itself  by identifying 

people who are infected and preventing them from bringing COVID-19 into the 

United States. 
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Congress specifically authorized the CDC to impose “inspection” measures, 

42 U.S.C. § 264(a), and testing is a paradigmatic inspection measure.  A COVID-19 

test detects the presence of  the virus in a collected sample, which easily meets the 

modern and contemporaneous definition of  “inspection” as “a checking or testing of  

an individual against established standards.”  Inspection, Merriam-Webster, 

https://www.merriam-webster.com/dictionary/inspection (last visited May 10, 2022); 

see also Dkt. No. 274, at 14 (citing Webster’s New International Dictionary of  the 

English Language (2d ed. 1942), which defines “inspection” as the “[a]ct or process 

of  inspecting; a strict or prying examination”).   

Accordingly, the CDC’s longstanding regulations provide that travelers destined 

for the United States may be tested while still overseas.  See 42 C.F.R. § 71.20(a) 

(providing that the CDC Director may use non-invasive procedures at “U.S. ports of  

entry or other locations” to “detect the potential presence of  communicable diseases” 

(emphasis added)).  The CDC has previously implemented screening procedures for 

passengers entering the country from abroad, including during the Ebola outbreak.  

See CDC, Travel and Border Health Measures to Prevent the International Spread of  Ebola, 

https://go.usa.gov/xu7RH (July 8, 2016).   

Mr. Wall’s argument that “inspection” cannot refer to persons (Mot. 4-6) 

incorrectly seeks to import a modifier—“of  animals or articles found to be so 

infected or contaminated as to be sources of  dangerous infection to human beings”—

that on its face applies only to “destruction,” 42 U.S.C. § 264(a).  More generally, 
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Section 264(a) provides the affirmative source of  regulatory authority for all of  the 

measures described in subsequent paragraphs—including the restrictions on 

apprehension, detention, and conditional release of  individuals, see id. § 264(b)-(d)—

and thus cannot properly be read as limited to animals and articles.  Indeed, the 

CDC’s explicit statutory authority to order the apprehension, detention, or conditional 

release of  individuals “reasonably believed to be infected,” id. § 264(d), presupposes 

that the CDC can require testing to identify such individuals.   

Mr. Wall’s suggestion that the testing requirement implicates the so-called 

“Major Questions Doctrine” (Mot. 8) is meritless.  “Unlike the CDC’s moratorium on 

eviction, which obviously placed a large financial burden on landlords,” the testing 

requirement places “negligible financial burdens on travelers.”  Dkt. No. 274, at 10 

(citing Alabama Ass’n of  Realtors, 141 S. Ct. at 2489).  The testing requirement is 

grounded in the CDC’s express statutory authority and longstanding regulations that 

provide for testing of  international travelers.  And, contrary to Mr. Wall’s 

understanding (Mot. 7), the CDC order does not provide for the “detention” or 

“quarantine” of  individuals. 

B.  Mr. Wall’s claim that the testing order was arbitrary and capricious mirrors 

the claim that the Supreme Court rejected in Biden v. Missouri, which upheld the 

COVID-19 vaccination requirement issued by the Centers for Medicare & Medicaid 

Services for healthcare workers in federally funded facilities.  As the Supreme Court 

emphasized in that case, “the role of  courts in reviewing arbitrary and capricious 
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challenges is to ‘simply ensur[e] that the agency has acted within a zone of  

reasonableness.’”  Biden v. Missouri, 142 S. Ct. 647, 654 (2022) (per curiam) (alteration 

in original) (quoting FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 1158 (2021)).   

The CDC’s testing order clearly meets that standard.  As the district court 

described, the CDC explained in detail its rationale for requiring a pre-departure 

COVID-19 testing for international air travelers.  See Dkt. No. 274, at 23-24.  Viral 

tests identify whether a person is currently infected, which is especially important for 

“asymptomatic or pre-symptomatic” individuals who may be unaware of  their 

infectiousness.  See 86 Fed. Reg. at 69,258.  The CDC documented the new threat 

from the emergence of  the Omicron variant, which was first detected abroad and 

showed signs of  being “more transmissible, even among those who are vaccinated.”  

Id. at 69,258-59.  Due to the “potential danger to public health posed by this newly 

identified variant,” the CDC determined that persons traveling from abroad must 

obtain a negative COVID-19 test result no more than one calendar day before sitting 

next to fellow passengers for extended durations on flights destined for the United 

States.  Id. at 69,259. 

Mr. Wall’s suggestion that the testing order should have exempted “fully 

vaccinated/boosted Americans,” Mot. 13, disregards the CDC’s explanation that 

“antibodies generated during previous infection or vaccination may have a reduced 

ability to neutralize some variants,” like the Omicron variant, 86 Fed. Reg. at 69,259.  

His suggestion that the one-day time window is too “strict,” Mot. 13, disregards the 
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CDC’s explanation that obtaining a test close in time to departure minimizes the 

opportunity for passengers “to develop infection with the Omicron variant prior to 

arrival into the United States,” 86 Fed. Reg. at 69,260.  His suggestion that the order 

should also cover “travelers coming in by land or sea,” Mot. 14, disregards that each 

of  the CDC’s actions need not address all aspects of  the problem, see Mobil Oil Expl. 

& Producing Se., Inc. v. United Distribution Cos., 498 U.S. 211, 231 (1991).  And to the 

extent Mr. Wall suggests that the testing requirement is no longer necessary because 

pandemic-related conditions have evolved, Mot. 14, the “proper procedure” is to 

direct that grievance not to the courts, but to “the agency itself,” Auer v. Robbins, 519 

U.S. 452, 459 (1997). 

C.  The district court properly upheld the CDC’s finding of  good cause to 

bypass advance notice and comment, Dkt. No. 274, at 26, assuming those procedures 

were required.  The CDC explained that “[a]s of  December 02, 2021,” there had been 

“more than 48,000,000 cases” of  COVID-19 in the United States and “over 775,000 

deaths attributed to the disease.”  86 Fed. Reg. at 69,258.  The CDC further described 

the recent emergence of  “[n]ew variants of  SARS-CoV-2,” like the Omicron variant, 

that “decrease the effectiveness of  available vaccines against severe or deadly disease.”  

Id. at 69,259.  “Considering the rapid and unpredictable developments in the public 

health emergency caused by COVID-19, including the recently identified emergent 

Omicron variant,” the CDC determined that “it would be impracticable and contrary 

to the public’s health, and by extension the public’s interest, to delay the issuance and 
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effective date” of  the testing order.  Id. at 69,260.  Delay threatened to increase the 

“risk of  transmission and importation of  additional undetected cases of  SARS-CoV-2 

Omicron variant or other emerging variants through passengers.”  Id. 

Contrary to Mr. Wall’s contention (Mot. 12), the length of  the pandemic does 

not call into question the CDC’s good cause finding.  The exigency in December 2021 

was “the rise of  and high risk associated with the [newly identified] Omicron variant, 

which could infect both the unvaccinated and vaccinated populations.”  Dkt. No. 274, 

at 27 (citing 86 Fed. Reg. at 69,259-60).  Nor does it matter that, in Mr. Wall’s view, the 

testing order has been ineffective at “stop[ping] the Omicron variant of  COVID-19 

from entering the United States.”  Mot. 11.  The CDC acknowledged that the order 

would “not eliminate all risk,” 86 Fed. Reg. at 69,260, but swift action was necessary to 

curb the spread of  highly transmissible and mutable variants, see Dkt. No. 274, at 27-

28 (citing United States v. Dean, 604 F.3d 1275, 1279 (11th Cir. 2010)). 

D.  As the district court explained, Mr. Wall’s constitutional challenge to the 

testing order “clearly lack[s] merit.”  Dkt. No. 274, at 6.  Mr. Wall has not established a 

constitutional right to travel into the United States without presenting a negative 

COVID-19 test.  Any “mere inconvenience” attributable to the testing requirement 

cannot overcome the strong government interest in ensuring that international air 

travelers do not bring the deadly COVID-19 virus into the United States.  Dkt. No. 

274, at 6 n.9 (citing Doe v. Moore, 410 F.3d 1337, 1348 (11th Cir. 2005)). 
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III.  The Remaining Factors Overwhelmingly Favor The Government 

The equities and public interest overwhelmingly favor the government.  The 

government has a strong interest in preventing infected persons from traveling to the 

United States.  And the relief  that Mr. Wall seeks would come at the direct expense of  

his fellow airline passengers, who may include children too young to be vaccinated and 

persons who have not been vaccinated for religious or medical reasons.  As the D.C. 

Circuit observed in the context of  e-cigarette vapor, airline passengers have little 

ability to protect “themselves (or their babies or older children)” due to “the 

involuntary nature of  secondhand exposure” in the confined environment of  air 

travel.  Competitive Enter. Inst. v. U.S. Dep’t of  Transp., 863 F.3d 911, 919 (D.C. Cir. 2017) 

(quotation marks omitted).  Thus, there is no equitable basis to excuse Mr. Wall from 

the requirement to present a negative COVID-19 test before embarking on an 

international flight. 

IV. Any Relief  Must Be Limited To Mr. Wall 
 

Assuming arguendo that there is a basis to issue any relief, there is plainly no 

basis for the “worldwide injunction” (Mot. 24) that Mr. Wall requests.  The Supreme 

Court has repeatedly emphasized that Article III requires that “[a] plaintiff ’s remedy 

must be tailored to redress the plaintiff ’s particular injury.”  Gill v. Whitford, 138 S. Ct. 

1916, 1934 (2018).  When a court orders “the government to take (or not take) some 

action with respect to those who are strangers to the suit, it is hard to see how the 

court could still be acting in the judicial role of  resolving cases and controversies.”  
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Department of  Homeland Sec. v. New York, 140 S. Ct. 599, 600 (2020) (Gorsuch, J., 

concurring).  These constitutional limitations are reinforced by traditional principles 

of  equity, which dictate that relief  should be “no more burdensome to the defendant 

than necessary to provide complete relief  to the plaintiffs.”  Madsen v. Women’s Health 

Ctr., Inc., 512 U.S. 753, 765 (1994) (quoting Califano v. Yamasaki, 442 U.S. 682, 702 

(1979)). 

The type of  universal injunction that Mr. Wall seeks also takes a “toll on the 

federal court system.”  Trump v. Hawaii, 138 S. Ct. 2392, 2425 (2018) (Thomas, J., 

concurring).  As this Court has recognized, such injunctions “undermine[ ] the judicial 

system’s goals of  allowing the ‘airing of  competing views’ and permitting multiple 

judges and circuits to weigh in on significant issues.”  Florida, 19 F.4th at 1283 (quoting 

Department of  Homeland Sec., 140 S. Ct. at 600 (Gorsuch, J., concurring)).  And they 

impede the government’s ability to implement its policies because the government 

must “prevail in all 94 district courts and all 12 regional courts of  appeals” while one 

plaintiff  can derail a nationwide policy with a single victory.  Arizona v. Biden, 31 F.4th 

469, 484 (6th Cir. 2022) (Sutton, C.J., concurring).5 

  

                                                            
5 Mr. Wall expresses concern (Mot. 24) that airlines might have difficulty 

distinguishing him from other travelers, but he could present a court order if  one 
were issued. 

USCA11 Case: 22-11532     Date Filed: 05/10/2022     Page: 26 of 29 



 

19 

CONCLUSION 

For the foregoing reasons, the Court should deny Mr. Wall’s emergency motion 

for an injunction pending appeal. 
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