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UNITED STATES COURT OF APPEALS 
FOR THE 11th CIRCUIT 

 
 
LUCAS WALL,         :   
              :    
 Appellant,          :     
              :   
v.              :  Case No. 22-11532-BB 
              :   
CENTERS FOR DISEASE     :  
CONTROL & PREVENTION et al.   :  
              :  
 Appellees.          :            
               

 
 

APPELLANT’S SUPPLEMENT OF DISTRICT  
COURT DOCUMENTS CITED IN EMERGENCY  

MOTION FOR PRELIMINARY INJUNCTION  
PENDING APPEAL AGAINST APPELLEES CDC & HHS 

 
 COMES NOW appellant, pro se, and submits this supplement of district 

court documents cited in my Emergency Motion for Preliminary Injunction 

Pending Appeal Against Appellees CDC & HHS. “If the emergency motion 

raises any issue theretofore raised in a district court, counsel for the moving 

party shall furnish copies of all pleadings, briefs, memoranda or other papers 

filed in the district court supporting or opposing the position taken by the 

moving party in the motion and copies of any order or memorandum deci-

sion of the district court relating thereto.” 11th Cir. R. 21-1(b)(3). 
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Respectfully submitted this 9th day of May 2022. 

Lucas Wall, appellant 
3601 Cosmos Way 
The Villages, FL 32163 
Telephone: 202-351-1735 
E-Mail: Lucas.Wall@yahoo.com 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
 
LUCAS WALL,  
 
 Plaintiff, 
 
v. Case No: 6:21-cv-975-PGB-DCI 
 
CENTERS FOR DISEASE 
CONTROL & PREVENTION, 
DEPARTMENT OF HEALTH & 
HUMAN SERVICES, 
TRANSPORTATION SECURITY 
ADMINISTRATION, 
DEPARTMENT OF HOMELAND 
SECURITY, DEPARTMENT OF 
TRANSPORTATION, JOSEPH 
R. BIDEN, JR. , GREATER 
ORLANDO AVIATION 
AUTHORITY and CENTRAL 
FLORIDA REGIONAL 
TRANSPORTATION 
AUTHORITY, 
 
 Defendants. 
 / 

ORDER 

This cause comes before the Court on the following filings:  

1. Defendant Greater Orlando Aviation Authority’s (“GOAA”) Motion to 

Dismiss (Doc. 49), Plaintiff Lucas Wall’s response in opposition (Doc. 

100), and Defendant GOAA’s reply thereto (Doc. 129);  

2. Defendant Central Florida Regional Transportation Authority’s 

(“LYNX”) Motion to Dismiss (Doc. 82), Plaintiff’s response in 
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opposition (Doc. 101), and Defendant LYNX’s reply thereto (Doc. 

146);  

3. Plaintiff’s Motion for Summary Judgment against Defendants Centers 

for Disease Control and Prevention (“CDC”), Department of Health 

and Human Services (“HHS”), Transportation Security 

Administration (“TSA”), Department of Homeland Security 

(“DHS”), Department of Transportation (“DOT”), and Joseph Biden, 

Jr. (the “President”) (collectively, the “Federal Defendants”) 

(Doc. 83), the Federal Defendants’ response in opposition (Doc. 125), 

and Plaintiff’s reply thereto (Doc. 130);  

4. The Federal Defendants’ Motion to Dismiss and Cross Motion for 

Summary Judgment (Doc. 83), Plaintiff’s response in opposition 

(Doc. 130), and the Federal Defendants’ reply thereto (Doc. 147); and  

5. Magistrate Judge Daniel Irick’s Report and Recommendation as to 

these filings (Doc. 155 (“Report”)), Plaintiff’s Objection thereto (Doc. 

171), and Defendants’ responses in opposition (Docs. 172, 179, 180). 

The Report recommends that the Court dismiss the claims against the DHS, the 

TSA, the DOT, the President, the GOAA, and LYNX with prejudice. (Doc. 155). The 

Report further recommends that the Court dismiss the claims against the CDC and 

HHS without prejudice and deny the Motions for Summary Judgment as moot. 

(Id.). The Court finds that the Report is due to be adopted in part.   
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I. BACKGROUND 

In response to the COVID-19 pandemic, the President directed agencies with 

relevant regulatory authority to “immediately take action, to the extent appropriate 

and consistent with applicable law, to require masks to be worn in or on . . . all 

forms of public transportation,” including airports and commercial aircraft. Exec. 

Order 13,998, 86 Fed. Reg. 7,205 (Jan. 21, 2021) (the “Executive Order”). The 

Executive Order further stated, “To the extent permitted by applicable law, the 

heads of agencies shall ensure that any action taken to implement this section does 

not preempt State, local, Tribal, and territorial laws or rules imposing public health 

measures that are more protective of public health than those required by the 

heads of agencies.” Id. at 7,205–06. Subsequently, the CDC promulgated two 

orders to effectuate the President’s Executive Order.  

The first is the federal transportation mask mandate (“FTMM”), which 

requires individuals traveling via public transportation to wear a mask. 

Requirement for Persons to Wear Masks While on Conveyances and at 

Transportation Hubs, 86 Fed. Reg. 8,025 (Feb. 3, 2021). In support of the CDC’s 

mandate, the TSA issued security directives (the “Security Directives”) and an 

emergency amendment (the “Emergency Amendment”), applying the FTMM 

to airport operators, domestic aircraft operators, surface transportation systems, 

and foreign air carriers, respectively, and invoking its authority under 49 U.S.C. § 

114 and Part A of that title as the statutory basis for these regulatory actions. 

TRANSP. SEC. ADMIN., SD 1542-21-01, SD 1544-21-02, SD 1582/84-21-01, SECURITY 
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MEASURES—MASK REQUIREMENTS (2021); TRANSP. SEC. ADMIN., EA 1546-21-01, 

SECURITY MEASURES—MASK REQUIREMENTS (2021).  

The second CDC order is the international traveler testing requirement 

(“ITTR”), which requires international travelers to obtain a negative COVID-19 

test prior to departure to the United States from a foreign country. Requirement 

for Negative Pre-Departure COVID-19 Test Result or Documentation of Recovery 

From COVID-19 for all Airline or Other Aircraft Passengers Arriving Into the 

United States From Any Foreign Country, 86 Fed. Reg. 7,387 (Jan. 28, 2021). The 

CDC has since amended the ITTR twice.  

The second version of the ITTR imposed more stringent COVID-19 testing 

parameters on unvaccinated individuals, explicitly invoked the good cause 

exception to the Administrative Procedure Act’s (“APA”) rulemaking procedure, 

and provided supplemental data on COVID-19. 86 Fed. Reg. 61,252 (Nov. 5, 2021). 

The third, and most recent, version of the ITTR eliminates the distinction between 

vaccinated and unvaccinated individuals in terms of qualifying COVID-19 tests. 86 

Fed. Reg. 69256 (Dec. 7, 2021).  

In the interim, Florida Governor Ron DeSantis issued an executive order 

that: suspended “all local COVID-19 restrictions and mandates on individuals and 

businesses”; “eliminate[d] and supersede[d] any existing emergency order or 

ordinance issued by a county or municipality that imposes restrictions or mandates 

upon business or individuals due to the COVID-19 emergency”; prohibited any 

“county or municipality” from “renew[ing] or enact[ing] an emergency order or 
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ordinance, using a local state of emergency or using emergency enactment 

procedures under [Florida law] that imposes restrictions or mandates upon 

businesses or individuals due to the COVID-19 emergency”; and clarified that “a 

political subdivision . . . [could] enact[] ordinances pursuant to regular enactment 

procedures to protect the health, safety, and welfare of its population.” STATE OF 

FLA. OFF. OF THE GOVERNOR, EXEC. ORD. NO. 21-102: SUSPENDING ALL REMAINING 

LOC. GOV’T MANDATES & RESTRICTIONS BASED ON THE COVID-19 STATE OF 

EMERGENCY (2021) (the “Florida Executive Order”). Notably, the Florida 

Executive Order is silent as to whether it confers a private right of action, but it 

references FLA. STAT. § 768.38, a law designed to protect certain entities from 

liability for COVID-19-related claims. Id.  

After the issuance of these orders and rules, on May 31, 2021, Plaintiff 

scheduled several domestic and international flights and applied for a medical 

exemption to the FTMM. (Doc. 1, pp. 6–19). Two days later, Plaintiff arrived at the 

Orlando International Airport for the first of these flights, a trip to Fort 

Lauderdale, without a mask and without a decision on his FTMM medical 

exemption application, passing the notices posted by the GOAA regarding its 

enforcement of the FTMM. (Id.).  

At the security checkpoint, Plaintiff informed GOAA and TSA officials that 

he could not wear a mask due to his anxiety and that he had received the COVID-

19 vaccine. (Id.). Although the GOAA agents permitted Plaintiff to proceed into the 

terminal, TSA agents refused to let him pass because he did not have a documented 
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medical exemption to the FTMM. (Id.). Plaintiff left the facility immediately 

afterwards and attempted to board a bus, but a LYNX employee refused to let 

Plaintiff ride without a mask, also citing the FTMM. (Id. at pp. 19–20).  

Plaintiff initiated this action on June 7, 2021, alleging the following causes 

of action: 

o HHS and the CDC’s enactment of the FTMM and the ITTR 
violates the APA (Counts 1–4, 19–22).  
 

o The FTMM violates the separation of powers doctrine, the 
Fifth and Tenth Amendments, the right to travel, and the Air 
Carrier Access Act, 49 U.S.C. § 41705 (“ACAA”), asserted 
against “all Federal Defendants” (Counts 5–8, 14). 
 

o The ITTR violates the separation of powers doctrine, asserted 
against HHS, the CDC, and the President (Count 23).  

 
o The DHS and the TSA’s Security Directives and Emergency 

Amendment violate the APA (Counts 9–12). 
 

o The DOT’s withholding of funds from state, regional, and local 
authorities that fail to enforce the FTMM violates the 
separation of powers doctrine (Count 13), the DOT “allow[s] 
airlines and other transportation providers to illegally refuse 
transport to any disabled customer unable to don a face 
covering” in violation of the ACAA (Count 15), and the DOT’s 
regulations requiring enforcement of the FTMM on railroads, 
school buses, and other modes of transportation violates the 
APA (Count 16).  

 
o The GOAA’s and LYNX’s enforcement of the FTMM violates 

the Florida Executive Order (Counts 17–18).  
 
(Id. at pp. 182–206). Thereafter, the parties filed a Notice of Agreement to Dismiss 

Counts 2, 10, 13, 16, and 20 of the Complaint and, accordingly, those Counts are 

dismissed and not addressed further in this Order. (Doc. 126).  

Case 6:21-cv-00975-PGB-DCI   Document 187   Filed 12/18/21   Page 6 of 30 PageID 5388
USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 8 of 346 



7 
 

Meanwhile, the parties filed their respective Motions and response briefs,1 

culminating in Magistrate Judge Irick’s Report on October 7, 2021. (Docs. 49, 82, 

83, 100, 101, 125, 129, 130, 146, 147, 155). Plaintiff filed a 55-page Objection to the 

Report on October 21, 2021 (Doc. 162), and the Court granted the Federal 

Defendants’ Motion to Strike the Objection as a violation of the page limitations 

established by the Local Rules, giving Plaintiff leave to refile, an extension of time 

to do so, and an additional 10 pages (Docs. 163, 168, 169, 170). Plaintiff timely 

refiled his Objection (Doc. 171), all Defendants responded in opposition (Docs. 172, 

179, 180), and the Court gave Plaintiff leave to file a brief reply to a new argument 

raised in the Federal Defendants’ response (Docs. 183, 184). The matters are now 

ripe for review.  

II. STANDARD OF REVIEW 

When a party objects to a magistrate judge’s “recommended disposition” 

and “proposed findings of fact,” the district court must “determine de novo any 

part of the magistrate judge’s disposition that has been properly objected to.” FED. 

R. CIV. P. 72(b); 28 U.S.C. § 636(b)(1)(C). The district court “may accept, reject, or 

modify, in whole or in part, the findings or recommendations made by the 

 
1  This case has an extensive procedural history. Over the course of this litigation, Plaintiff has: 

filed an Emergency Motion for a Temporary Restraining Order, which the Court denied (Docs. 
8, 28); filed, and then abandoned, a request for preliminary injunctive relief (Docs. 33, 36, 48, 
55, 56, 67); objected to the Court’s referral of this case to Magistrate Judge Irick for his 
recommendations (Docs. 31, 46, 47); moved to disqualify Magistrate Judge Irick (Docs. 61, 
98); contested several rulings related to the Court’s Local Rules (Docs. 2, 3, 33, 36, 55, 56, 67, 
141, 144, 152, 159, 168); and filed appeals, which were thereafter dismissed, with the Eleventh 
Circuit and with the Supreme Court (Docs. 58, 59, 60, 70, 74, 89, 91). Because this procedural 
history is not relevant to the resolution of the instant matters, the Court simply notes that 
these filings are available on its docket.  
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magistrate judge. § 636(b)(1)(C). The district court must consider the record and 

factual issues independent of the magistrate judge’s report, as de novo review is 

essential to the constitutionality of § 636. Jeffrey S. v. State Bd. of Educ., 896 F.2d 

507, 512–13 (11th Cir. 1990).  

III. DISCUSION 

The Report tackles the plethora of pending requests, responses, and replies 

in two parts. First, the Report recommends that the Court dismiss the entire 

Complaint without prejudice as a shotgun pleading. (Doc. 155). Second, the Report 

recommends that the Court dismiss certain claims and parties with prejudice. 

(Id.). The Court follows suit and divides its analysis below accordingly.  

A. Dismissal Without Prejudice 

The Report correctly concludes that the Complaint is a shotgun pleading, 

and, therefore, the Court must dismiss it, in its entirety, with leave to replead, 

despite the leniency afforded to pro se litigants. (Doc. 155, pp. 5–10, 18–19). The 

Report also draws attention to the ITTR claims and suggests repleader for lack of 

standing, but, upon inspection, the Court believes Plaintiff satisfies the 

constitutional requirements to bring these causes of action. (Id. at pp. 15–16). The 

Court explains its findings below in detail.  

i. The Entire Complaint: Shotgun Pleading Doctrine  

Federal Rules of Civil Procedure 8 and 10 require pleadings to contain “a 

short and plain statement of the claim showing that the pleader is entitled to relief” 

and to “state its claims or defenses in numbered paragraphs, each limited as far as 
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practicable to a single set of circumstances.” FED. R. CIV. P. 8(a)(2), 10(b). Shotgun 

pleadings violate these established pleading principles. Weiland v. Palm Beach 

Cnty. Sheriff’s Office, 792 F.3d 1313, 1320 (11th Cir. 2015). There are four 

categories of shotgun pleadings:  

The most common type—by a long shot—is a complaint 
containing multiple counts where each count adopts the 
allegations of all preceding counts, causing each successive 
count to carry all that came before and the last count to be a 
combination of the entire complaint. The next most common 
type . . . is a complaint that . . . is guilty of the venial sin of 
being replete with conclusory, vague, and immaterial facts not 
obviously connected to any particular cause of action. The 
third type of shotgun pleading is one that commits the sin of 
not separating into a different count each cause of action or 
claim for relief. Fourth, and finally, there is the relatively rare 
sin of asserting multiple claims against multiple defendants 
without specifying which of the defendants are responsible for 
which acts or omissions, or which of the defendants the claim 
is brought against. The unifying characteristic of all types of 
shotgun pleadings is that they fail to one degree or another, 
and in one way or another, to give the defendants adequate 
notice of the claims against them and the grounds upon which 
each claim rests.  
 

Id. at 1321–23. “When presented with a shotgun complaint, the district court 

should order repleading sua sponte.” Ferrell v. Durbin, 311 F. App’x 253, 259 n.8 

(11th Cir. 2009) (per curiam)2 (citing Wagner v. First Horizon Pharm. Corp., 464 

F.3d 1273, 1280 (11th Cir. 2006)). 

Here, the Complaint spans 206 pages, and the 210 accompanying exhibits 

cover 1,007 pages. (Docs. 1, 1-3, 1-4, 1-5, 1-6, 1-7, 1-8, 1-9, 1-10, 1-11, 1-12, 1-13). The 

 
2  “Unpublished opinions are not controlling authority and are persuasive only insofar as their 

legal analysis warrants.” Bonilla v. Baker Concrete Constr., Inc., 487 F.3d 1340, 1345 n.7 (11th 
Cir. 2007).  
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factual allegations, alone, total 176 pages, beginning with a cumbersome narrative 

of the incident at issue that includes repetitive conversations between Plaintiff and 

a variety of government and airline officials, hyperlinks to the videos Plaintiff 

filmed during these interactions, Plaintiff’s musings during the event, and other 

unnecessary embellishments such as the size of the crowd forming to watch the 

scene. (Doc. 1, pp. 6–20). The rest of the factual allegations similarly flounder in 

frill where succinct summaries would suffice, and some assertions are completely 

tangential to the questions presented here. For example:     

o The Complaint uses almost 50 pages to describe the 
President’s mask mandate for federal buildings and lands 
(which the President has since lifted and, therefore, is not 
even a subject of this action), the President’s issuance of the 
FTMM and the ITTR and the other Federal Defendants’ 
actions in response to these mandates, the Federal 
Defendants’ failure to consider “better options” than the 
FTMM and the ITTR, the states’ imposition (or refusal to 
impose) similar mandates, the decision by numerous 
businesses to lift mask requirements for patrons, and the ways 
in which the FTMM discriminates against disabled 
individuals. (Id. at pp. 21–54, 70–79, 93–99).  
 

o The Complaint uses about 13 pages to provide histories of the 
World Health Organization’s and the CDC’s respective mask 
guidelines. (Id. at pp. 54–67).  

 
o The Complaint uses close to three pages to detail Congress’ 

reluctance to pass a mask mandate or an international 
traveler testing requirement into law, commenting on 
proposed legislation that failed to gain traction, statements by 
members of both Houses on the propriety of masks, and the 
“outright rebell[ion]” by members of the House of 
Representatives against “muzzling themselves.” (Id. at pp. 
67–70).  

 
o The Complaint uses over 75 pages for data (i.e., data showing 

that states without mask mandates reported fewer COVID-19-
related deaths, general data on COVID-19 infection, 
vaccination, and death rates, data “documenting how masks 
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are totally ineffective in reducing COVID-19 infections, 
hospitalizations, and deaths,” studies showing “scientists 
have known for a long time that masks [are not] effective in 
reducing transmission of respiratory viruses,” data on “the 
serious health risks to human beings of forced muzzling,” data 
showing that COVID-19 vaccinations are highly effective, data 
on the natural immunity obtained by those who recover from 
COVID-19, data on the unlikelihood of achieving herd 
immunity to COVID-19, and the correlation between masks 
and crime, racism, and damage to the environment). (Id. at 
pp. 77–82, 99–158, 164–79). 

 
o The Complaint uses about 15 pages to recite stories of “unruly 

behavior” and violence by airline passengers against airline 
staffs’ enforcement of the FTMM, statements by airline 
industry representatives about this “chaos,” a discussion 
about the effect of alcohol on airline passenger agitation 
regarding the FTMM, and the low risk posed by airplane 
cabins for the spread of COVID-19. (Id. at pp. 82–93, 179–82). 

 
o The Complaint uses five pages to regurgitate “expert” 

opinions that “forcing kids to wear masks” is tantamount to 
“child abuse,” studies on the lower risk of COVID-19 in 
children, and anecdotes of the effects of masks on child health, 
such as an Oregon high school student’s collapse from 
complete oxygen debt from wearing a mask during a track 
competition. (Id. at pp. 159–64).   

 
Consequently, the Complaint falls within the second category of shotgun pleading. 

Far from a “short and plain statement,” the Complaint resembles a novel, both in 

size and style. On repleader, Plaintiff must omit superfluous stories and cumulative 

information, condense allegations to those at the heart of this dispute, and curb 

the urge to use pleading as an opportunity to soliloquize at length. Brevity is a 

virtue. 

 The Complaint also falls within the first category of shotgun pleading. The 

first paragraph under Count 1 prefaces the delineated causes of action with the 

following: “For this and all other causes of action, I reallege and incorporate by 
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reference the allegations and facts contained in all of the preceding paragraphs as 

though set forth fully herein.” (Id. at p. 182). Because this incorporation paragraph 

applies to “all other causes of action,” and because it realleges “all of the preceding 

paragraphs,” each successive cause of action adopts the allegations of the prior 

causes of action, to the point where the last cause of action is a sum of the 

Complaint. This gradual “building” of allegations is the defining characteristic of 

this category of shotgun pleading, and it is an easy fix. In repleading, the Complaint 

should include a paragraph at the beginning of each cause of action that specifies 

the relevant incorporated factual allegations by paragraph number, cognizant to 

exclude the allegations contained in other causes of action.3  

In justifying the length of his Complaint, Plaintiff emphasizes the number of 

claims asserted, the number of Defendants involved, the number of actions 

challenged, and his status as a pro se party. (Doc. 171, pp. 8–9). But none of these 

 
3  To illustrate, each cause of action may incorporate the factual allegations contained in 

paragraphs 1–10. Alternatively, Count 1 may incorporate the factual allegations contained in 
paragraphs 1–10, and Count 2 may incorporate the factual allegations contained in 
paragraphs 11–20. But, importantly, Count 2 cannot incorporate the allegations contained in 
Count 1.   

 
Relatedly, the Report finds that the Complaint falls within the fourth category of shotgun 
pleading because Counts 5, 6, 7, 8, and 14 assert violations by “all Federal Defendants” without 
specifying which of them are responsible for what acts or omissions. (Doc. 155, pp. 7–8; see 
Doc. 1, pp. 186–89, 194–95). Likewise, Count 23 conclusively states that the HHS, the CDC, 
and the President violated the separation of powers doctrine by enacting the ITTR. (Doc. 1, 
pp. 201–02). This is technically true—however, this deficiency stems from the 
voluminousness of the Complaint and the improper incorporation of all the preceding factual 
allegations, described above. The Complaint can certainly assert claims against “all Federal 
Defendants” or multiple Defendants, and even a cursory review of the Complaint reveals 
sufficient factual detail regarding each individual Defendant to accuse them collectively. Thus, 
paring down the pages of the Complaint and properly incorporating relevant factual 
allegations into each Count should rectify this error.  
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factors exempt Plaintiff from the pleading requirements established by Rules 8 and 

10. See Arrington v. Green, 757 F. App’x 796, 797–98 (11th Cir. 2018) (per curiam) 

(concluding that the district court acted within its discretion in dismissing a pro se 

plaintiff’s complaint as a shotgun pleading). 

Plaintiff argues that repleader is unnecessary because Defendants have 

notice of his claims, as evidenced by their “extensive” responsive filings. (Id. at pp. 

6–7, 10–11). But, regardless of Defendants’ prowess in deciphering this mammoth 

Complaint, Eleventh Circuit case law holds that shotgun pleadings, by definition, 

fail to provide the type of notice contemplated under Rules 8 and 10 and thus 

require dismissal. Weiland, 792 F.3d at 1321–23.  

Plaintiff also asserts that repleader comes at the cost of judicial economy. 

(Id. at p. 7–8). Not so. Repleader is essential to the maintenance of judicial 

economy because shotgun pleadings “exact an intolerable toll on the trial court’s 

docket, lead to unnecessary and unchanneled discovery, [] impose unwarranted 

expense on the litigants, the court and the court’s parajudicial personnel and 

recourse,” delay justice, and frustrate the appellate courts. Cramer v. Florida, 117 

F.3d 1258, 1263 (11th Cir. 1997).  

Finally, Plaintiff avers the Complaint is “comprehensible,” highlighting that 

the Report reached “merits decision[s]” on some of his claims. (Id. at pp. 6–7, 11). 

But there is a difference between the form of the allegations under Rules 8(a)(2) 

and 10(b) and the substance of those allegations under Rule 12(b)(6). Barmapov 

v. Amuial, 986 F.3d 1321, 1331 n.4 (11th Cir. 2021) (Tjoflat, J., concurring). When 
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the allegations are “not so impenetrable as to prohibit a close look at the claims 

[the plaintiff] attempted to plead,” there is no rule preventing the district court 

from evaluating the plausibility of those claims. Id. at 1331 (Tjoflat, J., concurring) 

(engaging in a Rule 12(b)(6) analysis despite the dismissal of the whole complaint 

as a “‘rambling, dizzying array of nearly incomprehensible pleading’”). Likewise, 

the district court can—and must—reach discernable jurisdictional questions. See 

Univ. of S. Ala. v. Am. Tobacco Co., 168 F.3d 405, 410 (11th Cir. 1999) (“A 

necessary corollary to the concept that a federal court is powerless to act without 

jurisdiction is the equally unremarkable principle that a court should inquire into 

whether it has subject matter jurisdiction at the earliest possible stage in the 

proceedings. Indeed, it is well settled that a federal court is obligated to inquire 

into subject matter jurisdiction sua sponte whenever it may be lacking.”). Tackling 

such glaring defects at the outset, when possible, further streamlines the pleading 

process. See Equity Lifestyle Props., Inc. v. Fla. Mowing & Landscape Serv., Inc., 

556 F.3d 1232, 1240 (11th Cir. 2009) (“A district court has inherent authority to 

manage its own docket ‘so as to achieve the orderly and expeditious disposition of 

cases.’” (quoting Chambers v. NASCO, Inc., 501 U.S. 32, 43 (1991)). Thus, the 

Report properly recommends, and this Court adopts, the dismissal of some Counts 

and some parties (discussed below in more detail) that have such patently obvious 

Rule 12(b)(6) issues and jurisdictional problems.4  

 
4  Plaintiff objects to the Court’s dismissal of Counts 3, 7, 8, and 14 as part of the shotgun 

pleading. (Doc. 171, pp. 14, 18–19, 22; see Doc. 130). To the extent Counts 7, 8, and 14 allege 
violations against “all Federal Defendants,” the Court, as explained supra, dismisses the 
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Finally, Plaintiff’s requests for summary judgment on Counts 1, 4, 5, and 6 

are moot. (Doc. 171, pp. 12–18; see Docs. 127-1, 130). As of this Order, there is no 

operative pleading at this time.5   

ii. Claims Regarding the ITTR: Counts 19, 21, 22, and 23 

To possess standing under Article III of the Constitution, “the plaintiff must 

have suffered an injury in fact—an invasion of a legally protected interest which is 

(a) concrete and particularized, and (b) actual or imminent, not conjectural or 

hypothetical.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) (internal 

quotations and citations omitted).  

As to the first element, concreteness demands a “de facto harm,” but this 

“actually exist[ing]” injury “need be only an ‘identifiable trifle,’” and intangible 

injuries suffice. Spokeo, Inc. v. Robins, 578 U.S. 330, 340–41 (2016); Salcedo v. 

Hanna, 936 F.3d 1162, 1167–68 (11th Cir. 2019) (quoting United States v. Students 

Challenging Regul. Agency Procs., 412 U.S. 669, 689 n.14 (1973)). “In determining 

whether an intangible harm constitutes an injury in fact, . . . it is instructive to 

 
President as a party to these claims. Otherwise, the Court does not address Counts 3, 7, 8, and 
14 at this time because they are among the claims that do not present easily perceivable Rule 
12(b)(6) or jurisdictional issues. These Counts are subject to the Court’s ruling under the 
shotgun pleading doctrine and may be repled in compliance with the directives of this Order. 

 
5  The Report notes that Plaintiff moved for summary judgment before the Federal Defendants 

responded to the Complaint and that the Federal Defendants moved for summary judgment 
as they responded to the Complaint, and it observes that “[t]he result is much spilled ink on 
judgment prior to the pleadings being set.” (Doc. 155, p. 20 n.12). The Court agrees and advises 
the parties against a repetition of this odd procedural posture on repleader. See Bey v. Am. 
Honda Fin. Servs. Corp., No. 8:17-cv-759, 2017 WL 11017804, at*1 (M.D. Fla. Apr. 27, 2017) 
(stating that the district court may exercise its discretion in managing the filings of summary 
judgment motions and citing Wilson v. Farley, 203 F. App’x 239, 250 (11th Cir. 2006)). 
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consider whether an alleged intangible harm has a close relationship to a harm that 

has traditionally been regarded as providing a basis for a lawsuit in English or 

American courts.” Spokeo, 578 U.S. at 340–41. Additionally, particularization 

means this concrete harm “must affect the plaintiff in a personal and individual 

way.” Id. at 339 (internal quotations omitted). Moreover, as to the second element, 

“[s]ome day intentions—without any description of concrete plans, or indeed even 

any specification of when the some day will be—do not support a finding of the 

actual or imminent injury that our cases require.” Lujan, 504 U.S. at 564 (internal 

quotations omitted). These elements are “indispensable part[s] of the plaintiff’s 

case,” and therefore the plaintiff must establish it “with the manner and degree of 

evidence required at the successive stages of the litigation”:  

At the pleading stage, general factual allegations of injury 
resulting from the defendant’s conduct may suffice, for on a 
motion to dismiss we presume that general allegations 
embrace those specific facts that are necessary to support the 
claim. In response to a summary judgment motion, however, 
the plaintiff can no longer rest of such mere allegations, but 
must set forth by affidavit or other evidence specific facts, 
which for purposes of the summary judgment motion will be 
taken to be true. And at the final stage, those facts (if 
controverted) must be supported adequately by the evidence 
adduced at trial.  

 
Id. (internal quotations and citations omitted).  

 Here, the Complaint alleges that, on May 31, 2021, Plaintiff scheduled a 

roundtrip flight to Germany, departing on June 24, 2021 and arriving back in the 

United States on June 30, 2021. (Doc. 1, p. 6). The Complaint further alleges that, 

after the incident at the Orlando International Airport on June 2, 2021, Plaintiff 
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was “unable to use” his airline ticket to Germany “because of the . . . ITTR.” (Doc. 

1, p. 6; see Doc. 184, p. 2). Although the Complaint does not appear to allege that 

Plaintiff suffered economic damages as a result, the lost opportunity to go to 

Germany, alone, constitutes a concrete, particularized, actual injury in fact. Cf. 

Kent v. Dulles, 357 U.S. 116 (1958) (recognizing a liberty right to international 

travel subject to regulation within the bounds of the Fifth Amendment’s Due 

Process Clause).6  

 Furthermore, while the Complaint does not allege the existence of any other 

pending international trips, the record shows that Plaintiff has rescheduled his 

flight to Germany several times over the course of this litigation, and, recently, 

Plaintiff notified the Court of his upcoming flight to Germany for December 20, 

2021. (Docs. 130, 173, 174, 186). Thus, the record demonstrates that Plaintiff also 

possesses a concrete, particularized, imminent injury in fact.7  

The Federal Defendants argue that Plaintiff must amend his pleading each 

time the CDC amends the ITTR because each amendment moots his claims. (Doc. 

172, pp. 18–19). Using the second version of the ITTR, the Federal Defendants 

 
6  “Travel abroad, like travel within the country, may be necessary for a livelihood. It may be as 

close to the heart of the individual as the choice of what he eats, or wears, or reads. Freedom 
of movement is basic in our scheme of values. Our nation . . . has thrived on the principle that, 
outside areas of plainly harmful conduct, every American is left to shape his own life as he 
thinks best, do what he pleases, go where he pleases.” Id. at 126 (internal quotations omitted).   

 
7  Notably, since Plaintiff must file an Amended Complaint anyways, he can include allegations 

regarding his forthcoming international flights as well as his plan to reschedule this trip until 
the disposition of this action. Such allegations, amounting to more than “some day 
intentions,” would obviate the need for future notices during the pleading stage of this 
litigation. Regardless, the Complaint sufficiently alleges an actual injury in fact, so these 
allegations are not required (but would further solidify Plaintiff’s standing).  

Case 6:21-cv-00975-PGB-DCI   Document 187   Filed 12/18/21   Page 17 of 30 PageID 5399
USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 19 of 346 



18 
 

posit that it is “materially different” from the original ITTR because: (1) it explicitly 

invokes the good cause exception to the APA’s rulemaking procedure, which 

“resolves” Plaintiff’s APA claim; (2) it distinguishes between vaccinated and 

unvaccinated individuals, allowing vaccinated persons to provide an older COVID-

19 test result; and (3) it “reflects nine additional months of data and experience 

dealing with COVID-19, including wider availability of vaccines and the rise of the 

Delta variant,” and, therefore, “it would be necessary to produce a new 

administrative record.” (Id.). 

However, “a superseding statute or regulation moots a case only to the 

extent that it removes challenged features of the prior law. To the extent that those 

features remain in place, and changes in the law have not so fundamentally altered 

the statutory [or regulatory] framework as to render the original controversy a 

mere abstraction, the case is not moot.” Naturist Soc., Inc. v. Fillyaw, 958 F.2d 

1515, 1520 (11th Cir. 1992) (finding that amended regulations to a park permitting 

scheme did not moot a constitutional challenge to that scheme because “the 

challenged aspects . . . remain essentially as they were before the amendments”). 

This rule makes sense because if the only exception to the mootness doctrine is the 

enactment of “the selfsame statute,” “a defendant could moot a case by repealing 

the challenged statute [or regulation] and replacing it with one that differs only in 

some insignificant respect.” Ne. Fla. Chapter of Associated Gen. Contractors v. 

City of Jacksonville, Fla., 508 U.S. 656, 660–62 (1993) (holding that an amended 
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ordinance did not render the case moot because it disadvantaged the plaintiff “in 

the same fundamental way”).  

First, the Federal Defendants’ offer no authority supporting their dubious 

position that an agency’s invocation of the good cause exception automatically 

shields its actions from judicial review. See Fla. v. Dep’t of Health & Hum. Servs., 

No. 21-14098, 2021 WL 5768796, at *13–14 (11th Cir. Dec. 6, 2021) (evaluating the 

Secretary of Health and Human Services’ invocation of the good cause exception 

for an interim rule that requires healthcare facilities providing Medicare and 

Medicaid to ensure their staff is fully vaccinated against COVID-19 in the context 

of a district court’s denial of a preliminary injunction); 5 U.S.C. 706(2)(D) (“To the 

extent necessary to decision and when presented, the reviewing court shall decide 

all relevant questions of law, interpret constitutional and statutory provisions, and 

determine the meaning or applicability of the terms of an agency action. The 

reviewing court shall . . . hold unlawful and set aside agency action, findings, and 

conclusions found to be . . . without observance of procedure required by law . . .”).  

Second, even setting aside the fact that newest edition of the ITTR 

eliminated the second edition’s distinction between vaccinated and unvaccinated 

individuals, the regulatory scheme still involves the imposition of a COVID-19 

testing requirement on international travelers seeking entry into the United States, 

“and it still operates in the same allegedly unconstitutional fashion.” Naturist Soc., 

958 F.2d at 1520. It is immaterial whether the new ITTR “differs in certain respects 
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from the old one.” Ne. Fla. Chapter of Associated Gen. Contractors, 508 U.S. at 

662.  

And because these amendments to the ITTR do not alter the substance of 

the mandate, the fact that the CDC predicates each new amendment to the ITTR 

on its augmented COVID-19 research is also inapposite. Fundamentally, the CDC’s 

motivation for enacting the ITTR and each amendment thereto remain constant: 

the goal of eradicating, or least quelling the spread of, COVID-19.  

B. Dismissal With Prejudice 
 

After determining that repleader is necessary, the Report narrows the 

number of parties that can be named and claims that can be asserted in the 

amended filing. First, the Report recommends that the Court dismiss the DHS, the 

TSA, and the DOT, and the claims as to those parties, with prejudice for lack of 

jurisdiction, and the Court agrees. (Doc. 155, pp. 8–18). Second, the Report 

recommends dismissal of the President with prejudice because “the Complaint 

contains no plausible allegations supporting a request for relief against the 

President,” emphasizing that several Counts broadly allege that the FTMM and the 

ITTR are illegal without mentioning any particular action by the President. (Doc. 

155, pp. 14–15; see Doc. 1, pp. 186–89, 194–95, 201–02).8 The Court finds that 

 
8  The Report recognizes that the Complaint requests the Court to vacate the President’s 

Executive Order and that some factual allegations reference that Executive Order, asserting 
that it “set” the challenged mask mandates and testing requirement “in motion.” (Doc. 155, p. 
15; see Doc. 1, pp. 16, 21, 28, 30, 46, 68, 85). However, the Report concludes that the request 
for relief has no connection to any of the claims and that the Complaint ultimately focuses on 
the agencies’ implementation of the Executive Order rather than the Executive Order itself. 
(Doc. 155, p. 15). Nevertheless, the Court finds that the challenge to the Executive Order is 
apparent.  
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neither Rule 12(b)(6) nor the shotgun pleading doctrine justify dismissal with 

prejudice, but it nonetheless agrees with the recommendation on a different basis: 

the President’s general immunity from lawsuits seeking injunctive relief against 

him in the performance of his official duties. Lastly, the Report recommends 

dismissal of the GOAA and LYNX with prejudice on several grounds, but the Court 

finds disposition of these claims premature. (Doc. 155, pp. 16–18). The Court 

addresses each conclusion below.   

i. Claims Against the DHS, the TSA, and the DOT: Counts 9, 11, 
12, and 15 

 
49 U.S.C. § 46110 provides: 

Except for an order related to a foreign air carrier subject to 
disapproval by the President under section 41307 or 41509(f) 
of this title,9 a person disclosing a substantial interest in an 
order issued by the Secretary of Transportation (or the 
Administrator of the [TSA] with respect to security duties and 
powers designated to be carried out by the Administrator of 
the TSA . . . ) in whole or in part under this part [i.e., Part A], 
part B, or subsection (l) or (s) of section 11410 may apply for 
review of the order by filing a petition for review in the United 
States Court of Appeals for the District of Columbia Circuit or 

 
9  Title 49 governs transportation, Subtitle VII of Title 49 governs aviation programs, and Part 

A of Subtitle VII governs air commerce and safety. Under Part A, § 46110 governs judicial 
review, § 41307 governs the President’s review of actions relating to foreign air transportation, 
and § 41509 governs the Secretary of Transportation’s authority to suspend, reject, and cancel 
tariffs for foreign air transportation. Section 41307 provides: “The Secretary of Transportation 
shall submit to the President for review each decision of the Secretary to issue, deny, amend, 
modify, suspend, revoke, or transfer a certificate . . . authorizing an air carrier, or a permit . . 
. authorizing a foreign air carrier, to provide foreign air transportation.” Section 41509(f) 
provides: “The Secretary shall submit to the President an order made under this section 
suspending, canceling, or rejecting a price for foreign air transportation, and an order 
rescinding the effectiveness of such an order, before publishing the order.”  

 
10  Subtitle I of Title 49 organizes the DOT, and § 114 of Subtitle I organizes the TSA. Among other 

things, § 114(l) authorizes the Administrator of the TSA “to issue, rescind, and revise such 
regulations as are necessary to carry out the functions of the [TSA]” and establishes emergency 
procedures. Section 114(s) requires the DHS and the TSA to implement a National Strategy 
for Transportation Security.  
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in the court of appeals of the United States for the circuit in 
which the person resides or has its principal place of business. 
. . . the court has exclusive jurisdiction to affirm, amend, 
modify, or set aside any part of the order . . .    

 
Importantly, “where a statute commits review of agency action to the Court of 

Appeals, any suit seeking relief that might affect the Circuit Court’s future 

jurisdiction is subject to exclusive review of the Court of Appeals.” George 

Kabeller, Inc. v. Busey, 999 F.2d 1417, 1420 (11th Cir. 1993) (quotations omitted). 

 Here, Counts 9, 11, and 12 challenge the Security Directives and the 

Emergency Amendment issued by the TSA, explicitly, under § 114 and Part A,11 and 

Count 15 asserts that the DOT neglected its duties under the ACAA, which falls 

within Part A. (Doc. 1, pp. 189–193, 195; see Docs. 125-2, 125-3, 125-4, 125-5, 125-

6). Thus, this Court quite simply lacks jurisdiction to adjudicate these Counts. And 

although Count 15 challenges the DOT’s failure to act under Part A—rather than an 

action taken under Part A—this claim, at the very least, may affect the Eleventh 

Circuit’s future jurisdiction and therefore is subject to its exclusive review.   

 In his Objection, Plaintiff asserts the TSA exceeded its statutory authority 

because the Security Directives and the Emergency Amendment address health 

threats rather than security threats and, thus, the Eleventh Circuit does not have 

exclusive jurisdiction. (Doc. 171, pp. 19–22; see Doc. 127-1, pp. 15–18; Doc. 130, 

pp. 26–28). Plaintiff conflates the substantive question of whether the TSA 

 
11  Specifically, in addition to § 114, the TSA’s regulations either invoke § 44902 (governing air 

carriers’ refusal to transport passengers and property), § 44903 (governing air transportation 
security), or both. (Docs. 125-3, 125-4, 125-6). Sections 44902 and 44903 fall within Part A.  
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exceeded its statutory authority in taking the challenged regulatory actions with 

the procedural question of whether the Eleventh Circuit has exclusive subject 

matter jurisdiction over these claims. This Court simply cannot reach the 

substantive question because, as a matter of procedure, only the Eleventh Circuit 

has the power to do so.  

 Plaintiff also states that this Court, at a minimum, has jurisdiction over the 

TSA’s Emergency Amendment because it is “an order related to a foreign air 

carrier.” (Doc. 171, pp. 21–22). But that exception explicitly covers certain 

economic decisions by the Secretary of Transportation under §§ 41307 and 

41509(f). And because the Emergency Amendment expressly cites to § 114 and 

other sections of Part A, and because the Eleventh Circuit has exclusive jurisdiction 

over orders issued “in or whole or in part” under those statutes, the exception does 

not apply. § 46110(a) (emphasis added).  

 As to Count 15, Plaintiff objects that the Report “mislabels [the] DOT’s 

[February] 5, 2021[] Notice of Enforcement Policy regarding the FTMM as an 

enforcement order issued under the ACAA” and reasons that this Court has 

jurisdiction because the DOT only issued a policy “telling the airlines not to enforce 

the ACAA” instead of an “order” under § 46110. (Doc. 171, p. 23; see Doc. 130, p. 

38) (quotations and emphasis omitted). The difference between the Report’s 

discussion of the DOT’s inaction and Plaintiff’s discussion of the DOT’s policy of 

inaction seems to be one without distinction: regardless of the semantics used to 
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describe the claim, the challenge is to the DOT’s failure to comply with the ACAA, 

and therefore the Eleventh Circuit has exclusive jurisdiction over Count 15.12    

ii. Claims Against the President: Counts 5, 6, 7, 8, 14, and 23 

The Court must also dismiss the President as a party to this action with 

prejudice. Generally, this Court “lack[s] ‘jurisdiction of a bill to enjoin the 

President in the performance of his official duties.’” Hawaii v. Trump, 859 F.3d 

741, 788 (9th Cir. 2017)13 (quoting Franklin v. Massachusetts, 505 U.S. 788, 802–

03 (1992)). “Injunctive relief, however, may run against executive officials,” and, 

therefore, Plaintiff’s injuries “can be redressed fully by injunctive relief against the 

remaining Defendants, and [] the extraordinary remedy of enjoining the President 

is not appropriate here.” Hawaii, 859 F.3d at 788; see Youngstown Sheet & Tube 

Co. v. Sawyer, 343 U.S. 579 (1952) (ruling that President Truman’s executive order 

directing the Secretary of Commerce to take possession and operate most of the 

nation’s steel mills fell outside the scope of his powers under Article II of the 

 
12  The Report also recommends, in the alternative, that the Court dismiss Count 15’s request for 

a writ of mandamus because the Complaint does not demonstrate that the DOT owes a clear, 
nondiscretionary duty to Plaintiff or that Plaintiff exhausted all other avenues of relief. (Doc. 
155, pp. 12–14). Because the Court finds it lacks jurisdiction for the reasons stated supra, it 
does not need to address this recommendation.  

 
13  In Trump v. Hawaii, 138 S. Ct. 377 (2017), the Supreme Court vacated the Ninth Circuit’s 

decision because the challenged executive order had expired on its own terms, and it 
remanded the case to the Ninth Circuit with instructions to dismiss the case as moot for lack 
of a live case or controversy.  
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Constitution and affirming the district court’s decision to enjoin the Secretary of 

Commerce from carrying out the executive order).14    

iii. Claims Against the GOAA and LYNX: Counts 17 and 18 

As a preliminary matter, there is no dispute that this Court has original 

federal question subject matter jurisdiction over the challenges to the FTMM (and 

the ITTR) because it arises under the Constitution and federal law. 28 U.S.C. § 1331 

(“The district courts shall have original jurisdiction of all civil actions arising under 

the Constitution, laws, or treaties of the United States.”). However, Counts 17 and 

18 assert the same state law claim, namely, that the GOAA and LYNX, respectively, 

violated the Florida Executive Order by complying with the FTMM. (Doc. 1, pp. 

196–98). Moreover, the Complaint fails to expressly state a basis for original 

subject matter jurisdiction over these Counts, and the parties do not argue any 

such grounds. (Doc. 1, pp. 4–5; Doc. 171, pp. 26–27; Doc. 179, pp. 4–6; Doc. 180, 

pp. 13–14). Rather, the parties only contest whether the Court has supplemental 

jurisdiction over these claims.  

Under 28 U.S.C. § 1367(a), “in any civil action of which the district courts 

have original jurisdiction, the district courts shall have supplemental jurisdiction 

over all other claims that are so related to claims in the action within such original 

jurisdiction that they form part of the same case or controversy under Article III of 

the United States Constitution.” “The constitutional ‘case or controversy’ standard 

 
14  In light of this case law, the Federal Defendants’ argument that Plaintiff cannot challenge the 

Executive Order for lack of standing is perplexing. (Doc. 172, pp. 22–23). 
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confers supplemental jurisdiction over all state claims which arise out of a common 

nucleus of operative fact with a substantial federal claim.” Parker v. Scrap Metal 

Processors, Inc., 468 F.3d 733, 743 (11th Cir. 2006) (citing United Mine Workers 

of America v. Gibbs, 383 U.S. 715, 725 (1966)). “In determining whether state law 

claims satisfy this standard, courts examine ‘whether the claims arise from the 

same facts, or involve similar occurrences, witnesses or evidence.’” Cruz v. Winter 

Garden Realty, LLC, No. 6:12-cv-1098, 2012 WL 6212909, at *2 (M.D. Fla. Nov. 

27, 2012) (quoting Hudson v. Delta Airlines, Inc., 90 F.3d 451, 455 (11th Cir. 

1996)). Importantly, district courts may decline supplemental jurisdiction in four 

circumstances: (1) where “the claim raises a novel or complex issue of State law”; 

(2) where “the claim substantially predominates over the claim or claims over 

which the district court has original jurisdiction”; (3) where “the district court has 

dismissed all claims over which it has original jurisdiction”; or (4) where there are 

“exceptional circumstances” or “other compelling reasons for declining 

jurisdiction.” § 1367(c).  

Here, this Court has the power to exercise supplemental jurisdiction over 

Counts 17 and 18 under § 1367(a). These claims arise out of the same operative 

nucleus of fact as the FTMM claims because they involve the same series of events: 

Plaintiff’s inability to board his flight or ride the bus due to the enforcement of the 

FTMM by the TSA, the GOAA, and LYNX. (Doc. 1, pp. 6–20). Consequently, the 

resolution of these state law claims will involve the same or similar facts, witnesses, 

and evidence as the FTMM claims—indeed, Counts 17 and 18 rely on the legality 

Case 6:21-cv-00975-PGB-DCI   Document 187   Filed 12/18/21   Page 26 of 30 PageID 5408
USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 28 of 346 



27 
 

of the FTMM, which will raise significant questions of preemption.15 Thus, the 

Court retains jurisdiction for now, with the caveat that it will remain “continuously 

mindful” of whether relinquishment of supplemental jurisdiction is appropriate 

“‘at every stage of the litigation.’” Ameritox, Ltd. v. Millennium Labs., Inc., 803 

F.3d 518, 537 (11th Cir. 2015) (quoting City of Chicago v. Int’l Coll. of Surgeons, 

522 U.S. 156, 173 (1997)). 

The Report submits that the Court should exercise its discretion to decline 

supplemental jurisdiction over Counts 17 and 18 under § 1367(c)(1), positing that 

these claims raise the following “novel and complex” issues of Florida law: (1) 

whether the Florida Executive Order explicitly or implicitly confers a private right 

of action; and (2) if a private right of action exists, whether the Complaint states a 

claim for relief against the GOAA and LYNX under the Florida Executive Order, 

which only applies to enactments by Florida’s political subdivisions. (Doc. 155, p. 

 
15  Without touching the substance of these preemption questions, the Court notes that, 

generally, a case is not removable to federal court on the basis of a federal defense, including 
the defense of preemption, even if the complaint anticipates this defense and even if the 
parties concede that this defense is the only question truly at issue. Catepillar Inc. v. Williams, 
482 U.S. 386, 393 (1987). However, the complete preemption doctrine is an exception to this 
general rule that “converts an ordinary state common-law complaint into one stating a federal 
claim for purposes of the well-pleaded complaint rule” where the preemptive force of a federal 
law is “extraordinary.” Id. (internal citations omitted). It is not clear, at this time, whether the 
Executive Order and the FTMM completely preempt the Florida Executive Order, but, if so, 
Counts 17 and 18 would be considered, from their inception, federal claims arising under 
federal law. Id. 

 
In other words, the Court’s ruling on the legitimacy of the FTMM controls the outcome of 
Counts 17 and 18. If the FTMM is legal and preempts the Florida Executive Order, then the 
GOAA and LYNX may have a defense to the alleged violations of state law. If the FTMM is 
illegal and does not preempt the Florida Executive Order, then this Court may decline to 
exercise its supplemental jurisdiction under § 1367(c) because it would no longer have any 
claims invoking its original subject matter jurisdiction (it expects to resolve the ITTR claims 
at the same time as the FTMM claims).  
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17 n.8; see also Doc. 179, pp. 4–5). Alternatively, the Report asserts that the 

Complaint fails to state a claim for relief under Rule 12(b)(6) because: (1) the GOAA 

and LYNX are not municipalities or local governments; (2) neither entity enacted 

any restriction or enforced any restriction by a municipality or local government 

but rather enforced federal regulations; and (3) “even if Plaintiff’s claims were 

otherwise cognizable,” he failed to adhere to FLA. STAT. § 768.38, which requires 

civil liability claims against governmental entities that “arise[] from or [] relate[s] 

to COVID-19” to be pled with particularity and to be accompanied by “an affidavit 

signed by a physician actively licensed in this state which attests to the physician’s 

belief . . . that the plaintiff’s COVID-19-related damages, injury, or death occurred 

as a result of the defendant’s acts or omissions.” (Doc. 155, pp. 17–18). But for the 

reasons stated above, the Court does not need to evaluate the novelty, complexity, 

or viability of these claims.   

Finally, in his Objection, Plaintiff improperly attempts to recharacterize 

Counts 17 and 18 as violations of the Florida Constitution, petitions for a writ of 

quo warranto, and infringements of FLA. STAT. § 252.38, none of which appear in 

the Complaint. (Doc. 171, pp. 26–28; see Doc. 1); see Menzie v. Ann Taylor Retail 

Inc., 549 F. App’x 891, 895–96 (11th Cir. 2013) (stating that it is “well-settled” in 

the Eleventh Circuit that a plaintiff cannot amend his complaint via an opposition 

brief). The Court notes that repleader is not an opportunity to add new claims; 

rather, it is a chance for Plaintiff to remedy the pleading deficiencies identified 

herein. See, e.g., Huff v. Regions Bank, No. 5:13-cv-63, 2013 WL 12091681, at *1–
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2 (M.D. Fla. May 21, 2013). The addition of new claims in violation of this Order 

will result in the Court striking the Amended Complaint without further notice.  

IV. CONCLUSION 

For the reasons set forth herein, it is ORDERED AND ADJUDGED as 

follows: 

1. Counts 2, 10, 13, 16, and 20 of the Complaint are DISMISSED 

WITHOUT PREJUDICE in accordance with the parties’ Notice of 

Agreement (Doc. 126).  

2. The Report (Doc. 155) is ADOPTED and CONFIRMED in part 

and made a part of this Order. 

3. Plaintiff’s Objection thereto (Doc. 171) is OVERRULED.  

4. The Complaint is DISMISSED WITHOUT PREJUDICE. On or 

before Monday, January 3, 2022, Plaintiff may file an Amended 

Complaint consistent with the directives of this Order. Failure to 

timely file an Amended Complaint will result in dismissal of this 

action without further notice.  

5. The Federal Defendants’ Motion to Dismiss and Cross Motion for 

Summary Judgment (Doc. 125) is GRANTED IN PART and 

DENIED IN PART.  

a. Defendants the DHS, the TSA, the DOT, and the President are 

DISMISSED WITH PREJUDICE. The Clerk of Court is 

DIRECTED to terminate these parties from the file.  
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b. Counts 9, 11, 12, and 15 of the Complaint are DISMISSED 

WITH PREJUDICE.  

c. The Federal Defendants’ requests for summary judgment and 

other forms of relief are otherwise DENIED AS MOOT.  

6. Plaintiff’s Motion for Summary Judgment against the Federal 

Defendants (Doc. 83) is DENIED AS MOOT.  

7. Defendant GOAA’s Motion to Dismiss (Doc. 49) is DENIED.  

8. Defendant LYNX’s Motion to Dismiss (Doc. 82) is DENIED.  

DONE AND ORDERED in Orlando, Florida on December 18, 2021. 

 

 
Copies furnished to: 
 
Counsel of Record 
Unrepresented Parties 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

 
LUCAS WALL,         :   
              :    
 Plaintiff,           : Case No. 6:21-cv-975-PGB-DCI   
              :   
v.              : District Judge Paul Byron 
              :   
CENTERS FOR DISEASE      : Magistrate Judge Daniel Irick 
CONTROL & PREVENTION et al.    :  
              :  
 Defendants.          :            
               

 
 

PLAINTIFF’S TIME-SENSITIVE MOTION FOR PRELIMINARY  
INJUNCTION AGAINST DEFENDANTS CDC & HHS 

 
 COMES NOW plaintiff, pro se, and moves for an order preliminarily enjoining 

Defendants Centers for Disease Control & Prevention (“CDC”) and Department of 

Health & Human Services (“HHS”) – collectively “the Federal Defendants” – from 

enforcing the Federal Transportation Mask Mandate (“FTMM”) and International 

Traveler Testing Requirement (“ITTR”) worldwide.1 Proposed Order #1. This mo-

tion requires time-sensitive relief by SATURDAY, JAN. 8, 2022, because I am 

scheduled to fly to Germany on Monday, Jan. 10. Doc. 188 at Ex. 1. 

 I filed the Amended Complaint on Dec. 26 charging the Federal Defendants 

with a dozen counts of violating the Constitution, statutes, and regulations. Doc. 

                                                 
1 In the alternative, should the Court determine a worldwide injunction against enforcement of 
the FTMM and ITTR is not warranted, I present two additional options. Proposed Orders #2 & 3. 
 

Case 6:21-cv-00975-PGB-DCI   Document 191   Filed 12/28/21   Page 1 of 26 PageID 6212
USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 33 of 346 



 2 

188.2 When the case began six months I ago, I filed a Motion for Temporary Re-

straining Order on June 10 (Doc. 8), which the Court denied in a short Order on 

June 15, addressing only irreparable harm. Doc. 28. The Motion for TRO dealt with 

the FTMM and upcoming domestic flights. Here my next flight is international.3  

  
I. STATEMENT OF FACTS 

 The facts of this case are laid out in the Amended Complaint. Doc. 188. I draw 

the Court’s attention to these key facts: 1) My inability to obtain mask exemptions 

from multiple airlines and being blocked from flying because of the FTMM and 

ITTR: Id. at ¶¶ 1-13, 35-52, & 65-99; 2) I am fully vaccinated against COVID-19: Id. 

at ¶¶ 14-16; 3) I can’t safely wear a face mask because of my Generalized Anxiety 

Disorder: Id. at ¶¶ 17-21; 4) Details about the FTMM: Id. at ¶¶ 103-124; 5) Details 

about the ITTR: Id. at ¶¶ 125-132; and 6) Congress has never passed a mask man-

date or testing requirement: Id. at ¶¶ 133-137. 

 
II. LEGAL STANDARD 

 
 Fed.R.Civ.P. 65 spells out the procedure for obtaining a PI. Those requirements 

are supplemented by Local Rule 6.01. I have followed these procedures.  

                                                 
2 I filed a Motion for Leave to File Second Amended Complaint on Dec. 27. Doc. 190. However, 
the disposition of that motion is not relevant to the Court’s consideration of this request for a 
preliminary injunction as it only proposes substituting causes of action against the two Local De-
fendants in this case. This motion does not ask for any relief against them. 
 
3 In the early phase of this case, I also filed for PIs against both the FTMM and ITTR. Docs. 33 & 
36. The Court struck those motions for exceeding the Local Rule’s page limits. Docs. 55 & 67. I 
attempted to appeal the TRO denial to the 11th Circuit and Supreme Court, but was denied on 
jurisdictional grounds. No court ever addressed the merits of my PI motions, thus there is no “law 
of the case” precluding me from filing this motion based on the Amended Complaint. 

Case 6:21-cv-00975-PGB-DCI   Document 191   Filed 12/28/21   Page 2 of 26 PageID 6213
USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 34 of 346 



 3 

 The Court weighs four factors when considering whether to grant a PI. The nec-

essary level or degree of possibility of success on the merits will vary according to 

the court's assessment of the other factors. Ruiz v. Estelle, 650 F.2d 555, 565 (5th 

Cir. 1981). A plaintiff does not have to show that all factors favor it. A court will 

“balanc[e] the equities involved.” Asbestos Info. Assoc./North Am. v. OSHA, 727 

F.2d 415, 418 (5th Cir. 1984). “The first two factors of the … standard are the most 

critical.” Nken v. Holder, 556 U.S. 418, 434 (2009).  

 As shown below, all four factors weigh strongly in my favor. When combined 

with my high odds of winning on the merits, review of the other three factors re-

veals the equities weigh heavily in favor of granting a PI.  

 
III. ARGUMENT 

A. There is a substantial likelihood I will ultimately prevail on the mer-
its of my claims against the FTMM. 
 
 A “movant need only present a substantial case on the merits when a serious 

legal question is involved and show that the balance of the equities weighs heavily 

in favor of granting the injunction." Ruiz at 565. The review “require[s] a delicate 

balancing of the probabilities of ultimate success at final hearing with the conse-

quences of immediate irreparable injury which could possibly flow from the denial 

of preliminary relief.” Siegel v. LePore, 234 F.3d 1163 (11th Cir. 2000) (en banc).   

 
1. The FTMM exceeds the Federal Defendants’ statutory authority un-
der the Public Health Service Act. 
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 Public Health Service Act (“PHSA”) § 361 contains no authority to adopt a 

worldwide4 mask mandate for the transportation sector. As part of its response to 

the COVID-19 pandemic, the Federal Defendants issued a nationwide Eviction 

Moratorium (“EM”) based on § 361. Likewise, as authority for the FTMM, the Fed-

eral Defendants invoked that statute and CDC regulations implementing it (42 

CFR §§ 70.2, 71.31(b), and 71.32(b)).  

The HHS secretary “is authorized to make and enforce such regulations 
as in his judgment are necessary to prevent the introduction, transmission, 
or spread of communicable diseases from foreign countries into the States 
or possessions, or from one State or possession into any other State or pos-
session. For purposes of carrying out and enforcing such regulations, the 
[secretary] may provide for such inspection, fumigation, disinfection, sani-
tation, pest extermination, destruction of animals or articles found to be so 
infected or contaminated as to be sources of dangerous infection to human 
beings, and other measures, as in his judgment may be necessary.” 42 USC 
§ 264(a) (emphasis added). 
  

 This law authorizes the HHS secretary only to “make and enforce such regu-

lations…” (emphasis added). The FTMM and ITTR are orders, not regulations. 

Orders have not been promulgated by Administrative Procedure Act (“APA”)-re-

quired procedures (proposed rulemaking, notice and comment, then final rule-

making). Importantly the title of this statute is “Regulations to control com-

municable diseases.” (emphasis added). 

 Numerous federal courts struck down the EM, which the Supreme Court sus-

tained, holding that Congress never gave CDC the staggering amount of power it 

claims to supposedly reduce the transmission of COVID-19. The 11th Circuit also 

                                                 
4 The FTMM applies aboard flights to and from the United States, even when the aircraft is outside 
U.S. airspace. It likewise applies to ships calling on U.S. ports even when such vessels are in the 
open sea thousands of miles from American shores, far outside U.S. jurisdiction. 
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strongly signaled it disagrees with CDC’s broad reading of § 264(a). Although not 

a merits decision, the dissenting judge on a 2-1 panel concluded CDC exceeded its 

authority by ordering the EM. And the two judges who denied a PI wrote: “We have 

doubts about the district court’s ruling on the first factor: whether the plaintiffs are 

likely to succeed on the merits. ... the second sentence of § 264(a) appears to clarify 

any ambiguity about the scope of the CDC’s power under the first.” Brown v. HHS, 

No. 20-14210 (11th Cir. July 14, 2021). The Federal Defendants did not prevail on 

the merits in any case challenging the EM.5 

“It would be one thing if Congress had specifically authorized the action that 
the CDC has taken. But that has not happened. Instead, the CDC has im-
posed a nationwide moratorium on evictions in reliance on a decades-old 
statute that authorizes it to implement measures like fumigation and pest 
extermination. It strains credulity to believe that this statute grants the CDC 
the sweeping authority that it asserts. … the sheer scope of the CDC’s 
claimed authority under § [264](a) would counsel against the Government’s 
interpretation. We expect Congress to speak clearly when authorizing an 
agency to exercise powers of ‘vast ‘economic and political significance.’’ … 
That is exactly the kind of power that the CDC claims here. … the Govern-
ment’s read of § [264](a) would give the CDC a breathtaking amount of au-
thority. It is hard to see what measures this interpretation would place out-
side the CDC’s reach…” Alabama Ass’n of Realtors v. HHS, No. 21A23 (U.S. 
Aug. 26, 2021). 
 
 “Though the [PHSA] grants the Secretary broad authority to make and en-
force regulations necessary to prevent the spread of disease, his authority is 
not limitless. … These ‘other measures’ must therefore be similar in nature 
to those listed in § 264(a). … And consequently, like the enumerated 
measures, these ‘other measures’ are limited in two significant respects: 
first, they must be directed toward ‘animals or articles,’ 42 U.S.C. § 264(a), 
and second, those ‘animals or articles’ must be ‘found to be so infected or 
contaminated as to be sources of dangerous infection to human beings,’ … 

                                                 
5 Tiger Lily v. HUD, No. 2:20-cv-2692, 2021 WL 1171887 (W.D. Tenn. Mar. 15, 2021); Tiger Lily 
v. HUD, No. 21-5256 (6th Cir. July 23, 2021); Alabama Ass’n of Realtors v. HHS, No. 20-cv-3377 
(D.D.C. May 5, 2021); Alabama Ass’n of Realtors v. HHS, No. 21A23 (U.S. Aug. 26, 2021).; Sky-
works v. CDC, No. 5:20-cv-2407 (N.D. Ohio March 10, 2021); and Terkel v. CDC, No. 6:20-cv-
564, 2021 WL 742877 (E.D. Tex. Feb. 25, 2021). 
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In other words, any regulations enacted pursuant to § 264(a) must be di-
rected toward specific targets ‘found’ to be sources of infection.’ Alabama 
Ass’n  of Realtors v. HHS, No. 20-cv-3377 (D.D.C. May 5, 2021).   
 

 This Court recently enjoined CDC’s Conditional Sailing Order (“CSO”) regulat-

ing cruiseship operations. “[I]f CDC promulgates regulations the director finds 

‘necessary to prevent’ the interstate or international transmission of a disease, the 

enforcement measures must resemble or remain akin to ‘inspection, fumigation, 

disinfection, sanitation, pest extermination, destruction of infected animals or ar-

ticles.’” State of Florida v. Becerra, No. 8:21-cv-839 (M.D. Fla. June 18, 2021); 

CDC’s motion to stay PI denied, No. 21-12243 (11th Cir. July 23, 2021).  

 This Court declared CDC’s interpretation of § 264(a) dead wrong, using strong 

language to condemn the agency for acting unlawfully:  

“[N]ever has CDC implemented measures as extensive, disabling, and ex-
clusive as those under review in this action. However, in this action CDC 
claims a startlingly magnified power. … CDC’s assertion of a formidable and 
unprecedented authority warrants a healthy dose of skepticism. … Both text 
and history confirm that the conditional sailing order exceeds the authority 
granted to CDC by Section 264(a). And if Section 264 fails to confer the stat-
utory authority for the conditional sailing order, the regulations implement-
ing Section 264 can grant no additional authority.” State of Florida. 
   

 Maskwearing does not comport to the statute’s allowance for CDC to require 

the “sanitation … of animals or articles found to be so infected or contaminated as 

to be sources of dangerous infection to human beings.” 42 USC § 264(a). Wearing 

a mask does not reduce the transmission of viral particles and the statute directs 

that any “sanitation” be directed at “animals or articles,” not human faces. The use 

of the exact words “human beings” in the same sentence of § 264(a) conclusively 

shows Congress did not conceive the word “animals” as including humans. Plus 
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“sanitation” measures may be directed solely to things “found to be so infected or 

contaminated…” not at every single person (the vast majority of whom do not have 

coronavirus).  

 “[§ 264(a)] does not grant the CDC the power it claims. … [T]he first sen-
tence grants the Secretary rulemaking authority. But that authority is not as 
capacious as the government contends. When we interpret statutes, we 
must give effect to each clause and word. … Plainly, the second sentence 
narrows the scope of the first. … There is no clear expression of congres-
sional intent in § 264 to convey such an expansive grant of agency power, 
and we will not infer one. … [CDC’s] interpretation is both textually implau-
sible and constitutionally dubious.” Tiger Lily v. HUD, 992 F.3d 518, 520 
(6th Cir. 2021). 
  

 Unlike the EM, which Congress did authorize for two short periods of time, 

Congress has never enacted into law a mandate that travelers wear masks. The 

Federal Defendants may not exercise their authority in a manner that is incon-

sistent with the administrative structure that Congress has created.  

“The Department’s interpretation goes too far. The first sentence of § 264(a) 
is the starting point in assessing the scope of the Secretary’s delegated au-
thority. But it is not the ending point. While it is true that Congress granted 
the Secretary broad authority to protect the public health, it also prescribed 
clear means by which the Secretary could achieve that purpose. … An overly 
expansive reading of the statute that extends a nearly unlimited grant of 
legislative power to the Secretary would raise serious constitutional con-
cerns, as other courts have found. … Congress did not express a clear intent 
to grant the Secretary such sweeping authority.” Alabama Ass’n of Realtors 
(D.D.C. May 5, 2021). 
 

 “CDC claims authority to impose nationwide any measure, unrestrained by the 

second sentence of Section 264(a), to reduce to ‘zero’ the risk of transmission of a 

disease – all based only on the director’s discretionary finding of ‘necessity.’ That 

is a breathtaking, unprecedented, and acutely and singularly authoritarian claim.” 

State of Florida. 
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 The regulations the Federal Defendants cite to authorize the FTMM do no such 

thing. Like the statute, they only allows sanitation “of animals or articles,” not 

measures such as forced masking and testing directed at human beings.  

“This kind of catchall provision at the end of a list of specific items warrants 
application of the ejusdem generis canon, which says that ‘where general 
words follow specific words in a statutory enumeration, the general words 
are construed to embrace only objects similar in nature to those objects enu-
merated by the preceding specific words.’ Circuit City Stores, Inc. v. Adams, 
532 U.S. 105, 114–15 (2001) (citation omitted). The residual phrase in § 
264(a) is ‘controlled and defined by reference to the enumerated categories 
… before it,’ Id. at 115, such that the ‘other measures’ envisioned in the stat-
ute are measures like ‘inspection, fumigation, disinfection, sanitation, pest 
extermination’ and so on, 42 U.S.C. § 264(a).” Tiger Lily. 
 

 Finally, if the Court finds the PHSA does authorize the FTMM, it should hold 

that § 361 is an unconstitutional delegation of legislative power. Doc. 188 at ¶¶ 333-

339. See Mistretta v. United States, 488 U.S. 361, 371–72 (1989); Gundy v. United 

States, 139 S. Ct. 2116, 2123 (2019); BST Holdings v. OSHA, No. 21-60845 (5th Cir. 

Nov. 12, 2021).   

“The court declares that the challenged [EM] … exceeds the power granted 
to the federal government to ‘regulate Commerce … among the several 
States’ and to ‘To make all Laws which shall be necessary and proper for 
carrying into Execution the foregoing Powers.’ U.S. Const. Art. 1, § 8. That 
[CDC eviction] order is held and declared unlawful as ‘contrary to constitu-
tional … power.’ 5 U.S.C. § 706(2)(B).” Terkel v. CDC, No. 6:20-cv-564 (E.D. 
Tex. Feb. 25, 2021). 
 
 

2. The Federal Defendants failed to observe the notice-and-comment 
procedure required by law before ordering the FTMM. 
 
 The FTMM was issued without following APA procedures including notice and 

comment. “Legislative rules have the ‘force and effect of law’ and may be promul-

gated only after public notice and comment. INS v. Chadha, 462 U.S. 919, 986…” 
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Nat’l Mining Ass’n v. McCarthy, 758 F.3d 243, 250 (D.C. Cir. 2014). The Federal 

Defendants incorrectly argue the FTMM is not subject to APA’s notice-and-com-

ment requirements and that there was good cause to proceed without the required 

process because COVID-19 presents urgent circumstances. But violation of the 

FTMM carries severe legal consequences including fines starting at $500 and re-

fusal to board flights, buses, trains, etc. The mandate is not an interpretive rule or 

policy statement that can evade public comment.  

 As this Court explained in June, COVID-19 began in December 2019 and was 

declared a global pandemic in March 2020. The Federal Defendants had nearly 11 

months to put the FTMM through APA’s required notice-and-comment proce-

dures, but failed to do so.  

The CSO “carries identifiable legal consequences, such as the prospect of 
criminal penalties, substantial fines, and suspension of sailing. … [CSO] car-
ries the force of law and bears all of the qualities of a legislative rule. Ac-
cordingly, the [CSO]’s prospective, generalized application invites the con-
clusion that the order is a ‘rule.’ In plain words, if it reads like a rule, is filed 
like a rule, is treated like a rule, and imposes the consequences of a rule, it’s 
probably a rule. Because the [CSO] is a rule, CDC was obligated to follow 
the procedures applying to the promulgation of a rule…” State of Florida. 
 

 The government can’t claim the “good cause” exemption found in 5 USC § 

553(b)(3)(B) because it can’t self-create an “emergency” 10½  months into a de-

clared pandemic. COVID-19 is again surging out of control despite the FTMM – 

proving this policy has failed and was never in the public interest. The govern-

ment’s beg for a “good cause” exception would be more plausible if the policy ac-

tually worked. But the evidence is clear: it doesn’t.  
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“Precedent demonstrates how infrequently the exception should receive ac-
ceptance. See, e.g., Am. Fed’n of Gov’t Emp., AFL-CIO v. Block, 655 F.2d 
1153, 1158 (D.C. Cir. 1981) (‘[A]dministrative agencies should remain con-
scious that such emergency situations are indeed rare.’); N. Carolina Grow-
ers’ Ass’n, Inc. v. United Farm Workers, 702 F.3d 755, 767 (4th Cir. 2012) 
(explaining that the circumstances permitting reliance on the ‘good cause’ 
exception are exceedingly ‘rare’). … The ‘good cause’ exception, ‘narrowly 
construed and only reluctantly countenanced,’ Mack Trucks, Inc. v. EPA, 
682 F.3d 87, 93 (D.C. Cir. 2012) (quoting Util. Solid Waste Activities Grp. 
v. EPA, 236 F.3d 749, 754 (D.C. Cir. 2001)), excuses the APA’s notice-and-
comment procedures in an ‘emergency situation.’ Jifry v. FAA, 370 F.3d 
1174, 1179 (D.C. Cir. 2004).” State of Florida.  
 

 Had the Federal Defendants put the FTMM through the required APA notice-

and-comment period, I would have submitted the concerns listed in ¶ 317 of the 

Amended Complaint. Doc. 188.  

 

3. The FTMM is arbitrary, capricious, and an abuse of discretion. 

 
 CDC’s mandate forcing me to wear a mask (even though my medical condition 

prohibits it) as a condition of using any form of public transportation is the perfect 

example of arbitrary and capricious executive policies that the law demands be 

stopped. 5 USC § 706(2)(A). I incorporate by reference my allegations in ¶¶ 321-

329 of the Amended Complaint. See also ¶¶ 138-271. Doc. 188. 

 The Federal Defendants’ actions in promulgating the FTMM are not rational, 

reasonably considered, or reasonably explained. Although the 11th Circuit gives a 

large degree of deference to an agency when it is evaluating scientific data, a court 

may not ignore contrary evidence such as 223 scientific studies, medical articles, 

and videos demonstrating that masks are ineffective and harmful. https://lu-

cas.travel/masksarebad.  
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 An agency decision is arbitrary and capricious if it “entirely failed to consider 

an important aspect of the problem, offered an explanation for its decision that 

runs counter to the evidence before the agency, or is so implausible that it could 

not be ascribed to a difference in view…” Motor Vehicle Manufacturers Ass’n v. 

State Farm Auto Mutual Ins. Co., 463 U.S. 29, 43 (1983). All three factors are in 

play here with the FTMM. CDC’s determination that transportation poses a greater 

risk than numerous other activities is arbitrary and capricious.  

 The FTMM is about politics, not public health. President Biden made a national 

mask mandate a top campaign pledge last year. Despite admitting he knew it was 

unconstitutional, Biden acted in bad faith by signing the FTMM and ITTR execu-

tive order Jan. 21, 2021, (his second day in office) anyway. An agency policy created 

due to politics and not reasoned science is arbitrary and capricious. Midwater 

Trawlers Coop. v. Dep’t of Commerce, 282 F.3d 710, 720 (9th Cir. 2002).   

 
4. The FTMM violates the 10th Amendment. 
  
 The mask mandate applies to noncommercial intrastate transportation and 

commandeers state employees to enforce a federal order. There are presently 44 

states that don’t require maskwearing. Doc. 188 at Ex. 28. CDC and HHS have no 

power to override the sovereign decisions of state governments regarding public 

health and intrastate transport. 

“Our reading of the statute’s text accords with the principle that Congress 
does not casually authorize administrative agencies to interpret a statute to 
push the limit of congressional authority. That principle has yet greater 
force when the administrative interpretation alters the federal-state frame-
work by permitting federal encroachment upon a traditional state power” 
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such as public health and intrastate transportation. “Agencies cannot dis-
cover in a broadly worded statute authority to supersede state … law. In-
stead, Congress must ‘enact exceedingly clear language if it wishes to signif-
icantly alter the balance between federal and state power and the power of 
the Government over private property’” such as rideshare cars and privately 
owned buses, trains, ferries, airplanes, etc. Tiger Lily. 
 

 When an “administrative interpretation alters the federal-state framework by 

permitting federal encroachment upon a traditional state power,” there must be “a 

clear indication that Congress intended that result.” Solid Waste Agency of N. 

Cook Cnty. v. U.S. Army Corps of Eng’rs, 531 U.S. 159, 172-73 (2001). “[T]he reg-

ulation of health and safety matters is primarily, and historically, a matter of local 

concern. See Rice v. Santa Fe Elevator Corp., 331 U.S. at 230.” Hillsborough 

County v. Automated Medical Labs, 471 U.S. 707, 720 (1985). 

 CDC and HHS can’t overrule state mask rules such as those in at least eight 

states including Florida that prohibit any public entity from requiring face cov-

erings. The Federal Defendants unconstitutionally commandeer state officials 

such as the heads of airport and transit authorities (as well as their subordinates) 

to require face coverings on state-owned transportation conveyances and in state-

operated transport hubs.6  

 “[E]ven if the law could be interpreted as … the United States suggest[s], it 
would still violate the anticommandeering principle … The anticomman-
deering doctrine may sound arcane, but it is simply the expression of a fun-
damental structural decision incorporated into the Constitution, i.e., the de-
cision to withhold from Congress the power to issue orders directly to the 
States.” Murphy v. NCAA, 138 S. Ct. 1461 (2018).  
 

                                                 
6 I’m suing in this case two state agencies, the Central Florida Regional Transportation Authority 
and the Greater Orlando Aviation Authority, for enforcing the FTMM in violation of the Florida 
Constitution and state law. 
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 Importantly the PHSA itself protects the states from federal over-reach. “Noth-

ing in this section … or the regulations promulgated under … may be construed as 

superseding any provision under State law (including regulations and including 

provisions established by political subdivisions of States)...” 42 USC § 264(e). 

 “It is an ‘ordinary rule of statutory construction that if Congress intends to alter 

the usual constitutional balance between the States and the Federal Government, 

it must make its intention to do so unmistakably clear in the language of the stat-

ute.’ Will v. Mich. Dep’t of State Police, 491 U.S. 58, 65 (1989) (quotation marks 

and citation omitted); Solid Waste Agency v. U.S. Army Corps of Eng’rs, 531 U.S. 

159, 172–73 (2001).” Tiger Lily. 

  “As the district court noted, the broad construction of § 264 the government 

proposes raises not only concerns about federalism, but also concerns about the 

delegation of legislative power to the executive branch. … We will not make such 

an unreasonable assumption.” Id. 

 
5. The FTMM violates the Fifth Amendment. 

 I have attempted to obtain medical exemptions from the FTMM from multiple 

airlines, but all have denied me. Doc. 188 at ¶¶ 1-21, 35-52, & 65-99. The due-pro-

cess problem is that the Federal Defendants delegate enforcement of the FTMM to 

private companies with no opportunity to appeal to a neutral federal deci-

sionmaker. Id. at ¶¶ 349-357. The purported disability exemption in the FTMM is 

in reality a farce. It is futile to demand exemptions from the airlines. 
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 If the Federal Defendants mandate masks and claim to allow disability excep-

tions, they constitutionally must provide due process in the form of a rapid pre-

deprivation hearing to determine whether an airline wrongly applied the FTMM in 

denying a disabled person transportation.  

 
6. The FTMM violates the constitutional right to freedom of travel for 
Americans such as myself who medically can’t wear a face mask. 
 
 The FTMM is unreasonable as it imposes an impossible burden on millions of 

travelers with disabilities such as myself – having to wear a face covering that is 

medically dangerous and intolerable – for no public benefit since masks don’t re-

duce the spread of respiratory viruses and harm human health. https://lu-

cas.travel/masksarebad. I don’t own a car. Using public transport is my only way 

of traveling interstate and internationally. As this Court recently held: 

“the lost opportunity to go to Germany, alone, constitutes a concrete, par-
ticularized, actual injury in fact. Cf. Kent v. Dulles, 357 U.S. 116 (1958) (rec-
ognizing a liberty right to international travel subject to regulation within 
the bounds of the Fifth Amendment’s Due Process Clause). ‘Travel abroad, 
like travel within the country, may be necessary for a livelihood. It may be 
as close to the heart of the individual as the choice of what he eats, or wears, 
or reads. Freedom of movement is basic in our scheme of values. Our nation 
… has thrived on the principle that, outside areas of plainly harmful con-
duct, every American is left to shape his own life as he thinks best, do what 
he pleases, go where he pleases.’ Id. at 126 (internal quotations omitted).” 
Doc. 187 at 17. 
 

  The right to travel is one of the implied and unenumerated rights reserved un-

der the Constitution to the people. In the instant matter of visiting my brother and 

his wife in Germany, there is no mode of transport available other than airplane. 

Even if I owned a car, I could not drive it across the Atlantic Ocean to Europe. 
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“To make one choose between flying to one's destination and exercising 
one's constitutional right appears to us, as to the Eighth Circuit, United 
States v. Kroll, 481 F.2d 884, 886 (8th Cir. 1973), in many situations a form 
of coercion, however subtle. Cf. Lefkowitz v. Turley, 414 U.S. 70, 79-82 … 
(1973). While it may be argued there are often other forms of transportation 
available, it would work a considerable hardship on many air travelers to be 
forced to utilize an alternate form of transportation, assuming one exists at 
all.” United States v. Albarado, 495 F.2d 799 (2nd Cir. 1974).  
 

 The Eighth Circuit held in Kroll that “flying may be the only practical means of 

transportation;” when limited, it deprives an individual of the right to travel.  

“The impact on a citizen who cannot use a commercial aircraft is profound. 
He is restricted in his practical ability to travel substantial distances within 
a short period of time, and the inability to fly to a significant extent defines 
the geographical area in which he may live his life. … An inability to travel 
by air also restricts one’s ability to associate more generally, and effectively 
limits educational, employment, and professional opportunities.” Mo-
hamed v. Holder, 2014 WL 243115, at *6 (E.D.Va. Jan. 22, 2014). 
 

 I am not able to travel with a mask because it would be detrimental to my health. 

Doc. 188 at Ex. 19. “Strict scrutiny is a searching examination, and it is the govern-

ment that bears the burden” of proof. Fisher v. University of Texas, 570 U.S. 297, 

310 (2013). Specifically, the government must establish that a mandate is “justified 

by a compelling governmental interest and … narrowly tailored to advance that 

interest.” Church of the Lukumi Babalu Aye v. Hialeah, 508 U.S. 520, 531-532 

(1993). Congress affirmed the constitutional right to fly for disabled Americans by 

enshrining it into statute:  

“A citizen of the United States has a public right of transit through the nav-
igable airspace. To further that right, the Secretary of Transportation shall 
consult with the Architectural and Transportation Barriers Compliance 
Board … before prescribing a regulation or issuing an order or procedure 
that will have a significant impact on the accessibility of commercial air-
ports or commercial air transportation for handicapped individuals.” 49 
USC § 40103 (emphasis added). 
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 “The constitutional right to travel from one State to another, and necessarily to 

use the highways and other instrumentalities of interstate commerce in 

doing so, occupies a position fundamental to the concept of our Federal Union. It 

is a right that has been firmly established and repeatedly recognized.” United 

States v. Guest, 383 U.S. 745, 757 (1966) (emphasis added).  

 There is no evidence that airplanes have contributed to the spread of COVID-

19 and there are less restrictive systems already in place the Federal Defendants 

aren’t using to stop infected passengers from traveling. Doc. 188 at ¶¶ 138-143.  

 “[T]he government has the burden to establish that the challenged law satisfies 

strict scrutiny. … [N]arrow tailoring requires the government to show that 

measures less restrictive of the [constitutionally protected] activity could not ad-

dress its interest in reducing the spread of COVID.” Tandon v. Newson, No. 

20A151 (April 9, 2021). 

 
7. The FTMM violates the Air Carrier Access Act.  

 The FTMM blatantly discriminates against Americans with medical conditions 

who can’t wear masks in violation of the ACAA. 49 USC § 41705(a). CDC and HHS 

may not issue an order that is contrary to statute. The Federal Defendants are dis-

ingenuous when claiming that a medical exemption is already provided. As ex-

plained in detail in the Amended Complaint (Doc. 188 at ¶¶ 113-114, 278-284, & 

367-381), the mask mandate allows airlines to violate the ACAA by requiring nu-

merous hurdles for a disabled person to jump through that aren’t allowed under 
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DOT regulations (14 CFR Part 382), making it pretty much impossible for anyone 

with a medical condition who can’t tolerate wearing a mask to get such an exemp-

tion. I’ve applied for exemptions numerous times and been denied. 

 Regulations the FTMM violate include 14 CFR §§ 382.11(a)(1), 382.17, 

382.19(a); 382.19(c)(1), 382.21, 382.23(a), 382.23(c)(1), 382.23(d), 382.25, and 

382.87(a). Congress enacted the ACAA to protect passengers such as myself who 

suffer from medical impairments. The Federal Defendants have a legal responsi-

bility not to issue orders that violate statutes and duly promulgated regulations, 

but have done so here with the FTMM. When courts review the legal interpreta-

tions of an agency such as CDC regarding its compliance with statutes it does not 

administer, “such review can be more stringent: Courts sometimes review such 

matters de novo, or without any deference at all to the agency’s interpretation.” 

Freeman v. DirecTV, 457 F.3d 1001, 1004 (9th Cir. 2006). 

 
B. There is a strong likelihood I will ultimately prevail on the merits of 
my claims against the ITTR. 
 
 Almost all of my arguments against the FTMM also apply to the ITTR. I will 

address where the testing requirement differs materially from the mask mandate.  

 
1. The ITTR exceeds the Federal Defendants’ statutory authority under 
the Public Health Service Act. 
 
 I incorporate by reference my arguments in Section III-A-1 supra. No portion 

of the PHSA authorizes CDC and HHS to make every person flying into the United 

States obtain a negative COVID-19 test within one day of departure. Congress has 
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never enacted an ITTR. The PHSA authorizes “inspection … of animals or articles 

found to be so infected or contaminated as to be sources of dangerous infection to 

human beings.” 42 CFR § 264(a). Humans are not animals or articles, and the test-

ing is directed at all international air passengers, not those “found to be so infected 

or contaminated” with a disease. Even if the statute did authorize testing as “in-

spection,” it would only be allowed for “arriving passengers,” not those air travelers 

departing foreign nations. 42 CFR § 71.32(b).  

“[T]he [PHSA] codifies the limited regulatory power typical of preventing 
diseases caused by a discrete item or a person at a major port of entry. 
… The text of the [PHSA] lends support to a narrower quarantine power for 
CDC. … The second sentence of Section 264(a) discloses, illustrates, exem-
plifies, and limits to measures similar in scope and character the measures 
contemplated and authorized by Congress when enacting the statute. Yates 
v. United States, 574 U.S. 528, 546 (2015) (applying specific statutory terms 
to cabin the meaning of a broad statutory term).” State of Florida (emphasis 
added). 
 

 “Congress directed the actions set forth in Section 361 to certain animals or 

articles, those so infected as to be a dangerous source of infection to people. On 

the face of the statute, the agency must direct other measures to specific targets 

‘found’ to be sources of infection – not to amorphous disease spread but, for exam-

ple, to actually infected animals ...” Skyworks v. CDC, No. 5:20-cv-2407 (N.D. 

Ohio March 10, 2021) (emphasis added).  

 If the Court finds the PHSA does authorize the ITTR, it should find that § 361 is 

an unconstitutional delegation of legislative power. Doc. 188 at ¶¶ 406-412. 

 
2. The ITTR does not comply with the notice-and-comment process that 
is mandatory under the APA. 
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 I incorporate by reference my arguments in Section III-A-2 supra. The ITTR 

suffers the same fatal procedural flaw as the FTMM. It’s a legislative rule – but 

hasn’t been adopted into the Code of Federal Regulations – because it prevents me 

from flying into the my country of citizenship without obtaining an expensive, 

time-consuming, and unnecessary COVID-19 test. Any U.S. citizen who is unable 

to submit a negative COVID-19 test taken within a day before boarding a flight to 

the United States is banned from entering our own country in violation of 

international law. Doc. 188 at ¶¶ 255-260. Such rapid testing is not available in 

many countries in the world, including regions of the United States. Id. at 288-297 

& Ex. 134. 

“Violation of the [CSO] triggers a serious consequence... The [CSO] is a rule 
… The APA therefore obligates CDC to … provide notice and comment. … To 
satisfy its notice-and-comment obligations under the APA, ‘an agency must 
consider and respond to significant comments received during the period 
for public comment.’ Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 96 (2015). 
Therefore, the [CSO] violates the APA…” CDC lacked ‘good cause’ to evade 
the statutory duty of notice and comment.” State of Florida. 
 

 Good cause does not excuse CDC’s failure to comply with the process. 5 U.S.C. 

§ 553(b)(3)(B). The latest version challenged in my Amended Complaint was put 

into place to supposedly stop the Omicron variant of COVID-19 from entering the 

United States, but public comments would have revealed this plan was destined to 

fail. CDC admits that 73% of new coronavirus infections in the past week are the 

Omicron variant. The ITTR did not stop it from entering America. News reports 

today state the United States hit a record high seven-day average of more than 

254,000 new positive COVID-19 tests. The ITTR (and FTMM) are huge flops. 
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3. The ITTR is arbitrary and capricious. 

 I incorporate by reference my arguments in Section III-A-3 supra. I also incor-

porate my allegations in ¶¶ 285-303 & 397-403 of the Amended Complaint. Doc. 

188. The Federal Defendants’ actions in promulgating the ITTR are not rational, 

reasonably considered, or reasonably explained. Interestingly the ITTR directly 

contradicts the FTMM. if masks are effective in stopping COVID-19 transmission 

as the government argues, then there’s no need for a testing requirement because 

everyone flying muzzled would not spread the virus. The Federal Defendants did 

not consider the devastating consequences of being stranded in a foreign nation 

without access to rapid testing to meet the strict one-day timeframe.  

 The Federal Defendants also fail to explain why fully vaccinated/boosted Amer-

icans flying home need a COVID-19 test to enter the country but not illegal aliens 

(who are mostly unvaccinated and much more likely to be infected)7 and others 

crossing the land borders from Mexico and Canada. Nor why the requirement 

doesn’t apply to travelers arriving by sea when cruiseships have long been a hotbed 

of coronavirus infections. Yet studies have shown airplanes are among the safest 

places you can be during the pandemic. Doc. 188 at ¶¶ 144-162.  

 
4. The ITTR interferes with the constitutional right to travel. 
 

                                                 
7 U.S. Customs & Border Protection have apprehended 1,855,023 illegal immigrants at the south-
ern border since the ITTR took effect in January 2021. https://tinyurl.com/4286et4h (visited 
Dec. 28, 2021). Not subjecting these illegal aliens to the ITTR but enforcing it on American citizens 
flying into the country is the utter definition of a severe abuse of agency discretion.  
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 I incorporate by reference my arguments in Section III-A-6 supra. Like the 

FTMM, the ITTR violates my constitutional right to travel internationally, a right 

this Court has already recognized. Doc. 187 at 17. The ITTR also violates interna-

tional law. Doc. 188 at ¶¶ 298-303. The ITTR “therefore is patently not a regulation 

‘narrowly drawn to prevent the supposed evil,’ cf. Cantwell v. Connecticut, 310 U.S. 

307.” Aptheker v. Secretary of State, 378 U.S. 500 (1964). 

 
C. My inability to travel represents irreparable harm.  
 
 I’m suffering irreparable harm of being banned from the nation’s entire public-

transportation system due to the FTMM because I medically can’t wear a face mask 

even though I’ve been fully vaccinated and boosted as the CDC urges. The govern-

ment’s violation of my rights will continue to cause irreparable harm absent a PI. 

The Federal Defendants have already caused me numerous irreparable injuries by 

prohibiting me from traveling since June 2. Doc. 188 at ¶¶ 1-21, 35-52, & 65-99. 

 Put simply, a “violation of a constitutional right constitutes irreparable injury 

…” Gordon v. Holder, 721 F.3d 638 (D.C. Cir. 2013). And as this Court already held 

in a CDC case, failure “to provide notice and comment … establishes irreparable 

injury. … the harm flowing from a procedural violation can be irreparable.” State 

of Florida. Abridged liberty can’t be compensated with cash, especially since the 

APA doesn’t allow for monetary damages.  

 The Supreme Court has spoken forcefully on the issue of pandemic restrictions 

that violate constitutional rights. An American is “irreparably harmed by the loss 
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of [constitutionally protected] rights ‘for even minimal periods of time’; the State 

has not shown that ‘public health would be imperiled’ by employing less restrictive 

measures.” Tandon. 

“It is clear that a denial of the petitioners’ proposed stay would do them ir-
reparable harm. For one, the Mandate threatens to substantially burden the 
liberty interests … For the individual petitioners, the loss of constitutional 
freedoms ‘for even minimal periods of time … unquestionably constitutes 
irreparable injury.’ Elrod v. Burns, 427 U.S. 347, 373 (1976).” BST Hold-
ings. 
 

 I have already had to cancel more than 10 trips because of the FTMM and ITTR. 

If a PI is granted, I again won’t be able to take my next flight (Jan. 10) to see my 

family in Germany. There exists no other way to get across the Atlantic Ocean to 

Germany than by plane. The right of free movement is not tied to any specific mode 

of transportation. United States v. Albarado. I face a strong possibility I would 

suffer the irreparable injury of being stranded abroad if access to rapid COVID-19 

testing within a day of departure is not available. Doc. 188 at ¶¶ 288-297. 

 
D. The equities weigh strongly in favor of a preliminary injunction.  
 
 The injuries I’m suffering because of the FTMM and ITTR outweigh the harm 

the requested interim relief would inflict on the Federal Defendants. Whereas I 

have been deprived of my constitutional and statutory rights to due process, free-

dom to travel, and to be free of disability discrimination, inter alia, the government 

would suffer no harm if the Court grants a PI.  A “stay will do OSHA no harm what-

soever. Any interest OSHA may claim in enforcing an unlawful (and likely uncon-

stitutional) [Mandate] is illegitimate. Moreover, any abstract ‘harm’ a stay might 
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cause the Agency pales in comparison and importance to the harms the absence of 

a stay threatens to cause countless individuals...” BST Holdings. 

 The government’s own experience with the FTMM shows the policy doesn’t stop 

infection. TSA admits that more than 12,000 of its employees – all of whom must 

wear masks – have tested positive for COVID-19. Doc. 188 at Ex. 82. Likewise the 

FTMM and ITTR didn’t stop the Omicron variant from rapidly spreading to the 

United States. The Federal Defendants cannot have an interest in taking actions 

that are outside of their statutory and/or constitutional authority. They therefore 

cannot claim to have any cognizable “injury” as a result of the issuance of a PI. 

 The government would be enriched by a worldwide injunction against the 

FTMM and ITTR as travel to, from, and within the United States would skyrocket 

as millions of people including myself who haven’t flown because of the mandates 

would release our pent-up wanderlust, generating significant direct federal tax rev-

enue and economic stimulus, especially for the hard-hit travel industry. 

 
E. The public interest requires enjoining the FTMM and ITTR. 
 
 A PI is warranted because “it is always in the public interest to prevent the vio-

lation of a party’s constitutional rights.” Am. Bev. Ass’n v. City and Cnty. of S.F., 

916 F.3d 749, 758 (9th Cir. 2019) (en banc). “[I]t is too late for the State to defend 

extreme measures with claims of temporary exigency, if it ever could.” South Bay 

(Gorsuch, J.). It’s in the public interest to enforce congressional intent. There is no 

law (or regulation) requiring anyone wear a mask or get tested for COVID-19. The 
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Court must apply the actual laws passed by Congress and regulations duly prom-

ulgated by DOT that prohibit discrimination against disabled travelers, not to men-

tion the Constitution.  

 There is “no public interest in the perpetuation of unlawful agency action.” 

Shawnee Tribe v. Mnuchin, 984 F.3d 94, 102 (D.C. Cir. 2021). A PI that “maintains 

the separation of powers and ensures that a major new policy undergoes notice and 

comment” is also in the public interest. Texas v. United States, 787 F.3d 733, 768 

(5th Cir. 2015). Airline executives themselves recognize the FTMM is ineffective 

and should be abolished. Doc. 188 at ¶¶ 158-162. There is no increased risk of ex-

posure to COVID-19 by passengers not wearing face coverings, as airline executives 

and the scientific community have said countless times. Id. and https://lu-

cas.travel/masksarebad. 

 Studies have shown airplanes are among the safest places you can be during the 

pandemic. Doc. 188 at ¶¶ 144-162 & Ex. 73. And robust scientific research shows 

that masks do nothing to reduce coronavirus spread and are actually harmful to 

humans. Id. at ¶¶ 163-214 & https://lucas.travel/masksarebad.  

“Not only is there no evidence that the applicants have contributed to the 
spread of COVID-19 but there are many other less restrictive rules that 
could be adopted to minimize the risk to public interests. Finally, it has not 
been shown that granting the applications will harm the public. As noted, 
the State has not claimed that attendance at the applicants’ services has re-
sulted in the spread of the disease. And the State has not shown that public 
health would be imperiled if less restrictive measures were imposed.” Ro-
man Catholic Diocese of Brooklyn v. Cuomo, No. 20A87 (U.S. Nov. 25, 
2020). 
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 It’s not in the public interest to ban millions of Americans such as myself who 

can’t wear face coverings because of medical conditions from using all modes of 

public transportation nationwide. Also demonstrating the public interest is that 

regulation of public health is historically the province of the states, 44 of which do 

not require people to cover their nose and mouth. Congress decides what’s in the 

public interest, not unelected bureaucrats at CDC and HHS. Government “actors 

have been moving the goalposts on pandemic-related sacrifices for months, adopt-

ing new benchmarks that always seem to put restoration of liberty just around the 

corner.” South Bay (Gorsuch, J.). See also Doc. 188 at ¶¶ 215-228.  

 
IV. PRAYER FOR RELIEF 

 
 WHEREFORE, I request this Court issue one of the three attached proposed 

orders granting me a PI. Equitable principles favor a worldwide PI against the 

FTMM and ITTR since “the scope of injunctive relief is dictated by the extent of 

the violation established, not by the geographical extent of the plaintiff...” Califano 

v. Yamasaki, 442 U.S. 682, 702 (1979). A worldwide injunction would promote the 

public interest of equal treatment under the law for the disabled and be consistent 

with basic administrative law principles. Nat’l Mining Ass’n v. U.S. Army Corps of 

Eng’rs, 145 F.3d 1399, 1408-10 (D.C. Cir. 1998).8  

                                                 
8 It would make little sense if this Court, having found that the FTMM and/or ITTR are likely 
unconstitutional and/or unlawful, merely enjoined its/their application only to me while allowing 
the Federal Defendants to continue enforcing their ultra vires mandates around the globe, in-
cluding against the millions of other disabled Americans who are being excluded from the trans-
portation sector every day. That said, I understand some judges are leery of such wide-sweeping 
injunctions, so I propose two alternatives for the Court’s consideration.  
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Respectfully submitted this 28th day of December 2021. 

Lucas Wall, plaintiff 
435 10th St., NE 
Washington, DC 20002 
Telephone: 202-351-1735 
E-Mail: Lucas.Wall@yahoo.com 
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INTRODUCTION 

 “The COVID-19 global pandemic poses one of the greatest threats to the 

operational viability of the transportation system and the lives of those on it seen in 

decades.”  Corbett v. TSA, 19 F.4th 478, 480 (D.C. Cir. 2021).  Plaintiff, Mr. Lucas 

Wall, offers no basis for this Court to accept his invitation “to substitute [its] judgment 

for the agency’s,” Miccosukee Tribe of Indians of Fla. v. United States, 566 F.3d 1257, 1264 

(11th Cir. 2009), as to any of the orders challenged here.  But even setting aside the 

merits, Plaintiff’s failure to carry his burden to demonstrate irreparable harm is 

particularly clear.  Plaintiff waited over seven months into this litigation to file his 

motion, which challenges orders first issued almost a year ago.  He admits that if he 

does not get relief, he can and will “continue to change [his flight reservation to 

Germany] every 10 days[.]”  ECF No. 186 at 1; ECF No. 173 at 1.  He has identified 

no particular exigency that requires travel this coming Monday.  And he has not even 

attempted to obtain a mask exemption for his upcoming flight—even though he alleges 

that he is eligible for one.  On top of all that, the public interest plainly disfavors the 

“worldwide injunction” that he has requested, given the obvious dangers of allowing 

unmitigated spread of a highly transmissible communicable disease through the 

nation’s transportation systems.  Plaintiff’s motion should be denied. 

BACKGROUND 

Plaintiff filed this lawsuit on June 7, 2021, challenging CDC orders that were 

first issued in late January and early February of 2021.  ECF No. 1.  On June 15, the 
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Court denied Mr. Wall’s TRO motion, reasoning that “the fact that Plaintiff may 

choose not to go on vacation to visit friends and family and the National Parks does 

not rise to the level of an exigency that would justify the ‘extraordinary and drastic’ 

remedy of an ex parte TRO.”  ECF No. 28 at 4.  Then, Plaintiff “filed, and then 

abandoned, a request for preliminary injunctive relief.”  ECF No. 187 at 7 n.1. 

After myriad filings—including multiple unsuccessful attempts by Plaintiff to 

seek injunctive relief from the Eleventh Circuit and the Supreme Court—on December 

18, 2021, Judge Byron issued an order, ECF No. 187, which adopted in substantial 

part Magistrate Judge Irick’s October 7, 2021 Report & Recommendation, ECF No. 

155.  The result was that the complaint was dismissed in its entirety, but the Court 

granted leave to replead certain claims against certain defendants. 

On December 26, 2021, Plaintiff filed an amended complaint.  ECF No. 188.  

The next day, Plaintiff moved for leave to file a second amended complaint, which 

remains pending.  ECF No. 190.  The day after that, Plaintiff once again moved for 

preliminary relief, seeking a “worldwide injunction” against all enforcement of the 

CDC’s Transportation Mask Order and International Traveler Testing Order, against 

anyone anywhere, because he recently booked a January 10th flight to Germany to 

visit his brother.  ECF No. 191. 

LEGAL STANDARD 

“A preliminary injunction is an extraordinary remedy never awarded as of 

right.”  Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008).  To obtain one, the 
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movant “must establish four separate requirements—namely, that (1) it has a 

substantial likelihood of success on the merits; (2) irreparable injury will be suffered 

unless the injunction issues; (3) the threatened injury to the movant outweighs 

whatever damage the proposed injunction may cause the opposing party; and (4) if 

issued, the injunction would not be adverse to the public interest.”  Swain v. Junior, 961 

F.3d 1276, 1284-85 (11th Cir. 2020).  Where, as here, “the Government is the opposing 

party,” the final two factors “merge” into consideration of the public interest.  Nken v. 

Holder, 556 U.S. 418, 435 (2009).  Plaintiff here faces an even higher burden, because 

“[m]andatory preliminary relief,” which changes the status quo, “is particularly 

disfavored, and should not be issued unless the facts and law clearly favor the moving 

party.”  Powers v. Sec’y, Fla. Dep’t of Corr., 691 F. App’x 581, 583 (11th Cir. 2017). 

ARGUMENT 

I. Plaintiff has not carried his burden to show that he would suffer irreparable 
harm in the absence of a preliminary injunction.1 

“A showing of irreparable harm is the sine qua non of injunctive relief.”  Ne. Fla. 

Chapter of Ass’n of Gen. Contractors of Am. v. City of Jacksonville, 896 F.2d 1283, 1285 (11th 

Cir. 1990).  Indeed, “the absence of a substantial likelihood of irreparable injury 

would, standing alone, make preliminary injunctive relief improper.”  Siegel v. LePore, 

                                              
1 Plaintiff makes no substantial attempt to claim he will be irreparably harmed by the 

international traveler testing order, instead asserting that he is “suffering irreparable harm of being 
banned from the nation’s entire public transportation system due to the FTMM.”  Mot. at 21 (emphasis 
added).  To the extent Plaintiff claims he “face[s] the strong possibility [he] would suffer the irreparable 
injury of being stranded abroad if access to rapid COVID-19 testing within a day of departure is not 
available,” id. at 22, such purported harm is plainly speculative.  That alone is fatal to any claim for 
preliminary injunctive relief regarding the testing order. 
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234 F.3d 1163, 1176 (11th Cir. 2000).  Such irreparable harm “must be neither remote 

nor speculative, but actual and imminent.”  Ne. Fla., 896 F.2d at 1285.  Plaintiff has 

failed to meet this standard, and for this reason alone, his motion should be denied. 

a. Plaintiff’s delay fatally undermines his claim of irreparable harm. 

“[T]he very idea of a preliminary injunction is premised on the need for speedy 

and urgent action to protect a plaintiff’s rights” and “a party’s failure to act with speed 

or urgency in moving for a preliminary injunction necessarily undermines a finding of 

irreparable harm.”  Wreal LLC v. Amazon.com, Inc., 840 F.3d 1244, 1248 (11th Cir. 

2016); see also Tech Traders, LLC v. Insuladd Envtl., Ltd., 2018 WL 5830568, at *3 (M.D. 

Fla. Nov. 7, 2018) (“moving expeditiously” is “a touchstone requirement for a 

preliminary injunction”).  Indeed, a delay “of even only a few months . . . militates 

against a finding of irreparable harm.”  Wreal, 840 F.3d at 1248; accord Roberts v. 

Swearingen, 2018 WL 4620707, at *2 (M.D. Fla. Sept. 26, 2018).  Plaintiff’s delay in 

filing this motion dooms his claim of irreparable harm.    

Plaintiff filed this lawsuit on June 7, 2021.  He now seeks preliminary injunctive 

relief almost seven months later—and almost a year after the challenged orders were 

first issued.  Notably, after this Court denied Plaintiff’s June 11, 2021 motion for a 

temporary restraining order, ECF No. 28, Plaintiff filed two separate preliminary 

injunction motions, on June 17, 2021 and June 18, 2021.  See ECF Nos. 33, 36.  Just 

like this motion, those were premised on allegedly irreparable harm that Plaintiff 

claimed he would suffer if injunctive relief were not obtained prior to several flights, 
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including a flight to Germany to visit his brother.  ECF No. 33 at 3, 21; ECF No. 36 

at 4, 22.  The Court struck those motions on June 22, 2021, but also gave Plaintiff 

leave to refile a preliminary injunction motion that complied with the Local Rules and 

the Court’s Orders.  ECF No. 55.  Plaintiff chose not to refile the motion.  Yet now, 

over seven months later, Plaintiff has filed yet another preliminary injunction motion, 

once again premised on allegedly irreparable harm he would suffer from purportedly 

being unable to take a flight to Germany to visit family.  Such delay belies the 

irreparability of the purported harm, and is therefore fatal to Plaintiff’s motion.  See 

Wreal, 840 F.3d at 1248 (five-month delay warranted denial of motion); Tech Traders, 

2018 WL 5830568, at *3-4 (similar); Roberts, 2018 WL 4620707, at *3 (similar). 

Plaintiff’s claim of imminent, irreparable harm is even further undermined by 

his assertion that he has had multiple prior flight reservations to Germany and intends 

to “continue to change [his flight reservation to Germany] every 10 days until this 

Court strikes down the . . . Federal Transportation Mask Mandate . . . and 

International Traveler Testing Requirement.”  ECF No. 186 at 1; ECF No. 173 at 1.  

Not only has Plaintiff failed to file a preliminary injunction motion based on multiple 

prior flight reservations to Germany, but his stated intent to change his reservation 

every 10 days aptly demonstrates the lack of irreparable harm absent an injunction.   

b. Plaintiff’s allegedly irreparable harm is self-inflicted or avoidable. 

“Self-inflicted wounds do not constitute irreparable harm.”  Scroos LLC v. Att’y 

Gen. of United States, 2020 WL 5534281, at *3 (M.D. Fla. Aug. 27, 2020).  Furthermore, 
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“avoidable harm is not irreparable harm”; so “if Plaintiff can mitigate the threatened 

‘irreparable harm,’ she cannot refuse to do so and yet still claim that she would be 

irreparably injured absent an injunction.”  Bellin v. La Pensee Condo. Ass’n, 2005 WL 

8156021, at *9 (S.D. Fla. Oct. 13, 2005), report and recommendation adopted, 2006 WL 

8433644 (S.D. Fla. Jan. 6, 2006).  Here, Plaintiff claims he would be irreparably 

harmed absent relief, because he “won’t be able to take [his] next flight (Jan. 10) to see 

[his] family in Germany.” Mot. at 22.  But, as this Court has previously recognized, 

“Plaintiff can still fly . . . in compliance with the FTMM.”  ECF No. 28 at 4. 

Moreover, while Plaintiff claims that various non-party airlines have denied 

him medical exemptions from the Transportation Mask Order in the past, he makes 

no assertion that he has even attempted to obtain an exemption for the flight that forms 

the basis for this motion.  Plaintiff’s failure to make reasonable efforts to avoid the 

alleged harm is fatal to his claim of irreparable harm.  See Order, Wall v. TSA, No. 21-

1220 (D.C. Cir. Nov. 10, 2021) (denying Mr. Wall’s substantially similar motion in 

lawsuit against TSA, reasoning that he had “wholly failed to demonstrate irreparable 

harm” since he “made no showing” that he had “exhausted th[e] readily available 

exemption procedure”); Order 7, Wall v. Southwest Airlines, No. 6:21-cv-1008, Dkt. No. 

153 (M.D. Fla.) (“[I]t was his own failure to comply with federal regulations and 

properly wear the mask while on the flight that created the possible injury.”); Morris 

Commc’ns Corp. v. PGA Tour, Inc., 117 F. Supp. 2d 1322, 1331 (M.D. Fla. 2000) (no 

irreparable harm where the injury would be “at least partially self-inflicted”). 
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c. Eleventh Circuit precedent forecloses Plaintiff’s primary argument 
regarding irreparable harm. 

Plaintiff primarily rests his claim of irreparable harm on the idea that he is 

suffering a violation of a constitutional right, and that that necessarily causes 

irreparable harm.  See Mot. at 21-22.  Binding precedent forecloses this argument.  In 

Siegel, the en banc Eleventh Circuit addressed the question of whether “a violation of 

constitutional rights always constitutes irreparable harm.”  234 F.3d at 1177.  Its 

answer was no: “[t]he only areas of constitutional jurisprudence where we have said 

that an on-going violation may be presumed to cause irreparable injury involve the 

right of privacy and certain First Amendment claims establishing an imminent 

likelihood that pure speech will be chilled or prevented altogether.”  Id. at 1178; see also 

Ne. Fla., 896 F.2d at 1285.  The Eleventh Circuit addressed this question again just a 

few months ago, concluding once more that Plaintiff’s argument “finds no support in 

our precedents” and that there are only “two categories of constitutional claims that 

presumably cause irreparable injuries—certain First Amendment and right-of-privacy 

claims.”  Brown v. HHS, 4 F.4th 1220, 1225-26 (11th Cir. 2021), vacated as moot, 2021 

WL 6138966 (11th Cir. Dec. 29, 2021). 

d. Courts have repeatedly rejected substantially similar motions filed by 
Mr. Wall and his associates. 

Multiple courts around the country, including this one, have rejected materially 

indistinguishable motions filed by Mr. Wall and by other individuals with whom he 

claims to be working collectively.  This motion should meet the same fate.   
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In this case, the Court has already rejected a motion for temporary restraining 

order—subject to the same legal standard as this motion—because Plaintiff had failed 

to show irreparable harm.  See ECF No. 28.  Plaintiff’s efforts to gain appellate relief 

from the Eleventh Circuit and U.S. Supreme Court were then denied.  See ECF Nos. 

58, 59, 60, 70, 74, 89, 91.  In Plaintiff’s similar lawsuit against various airlines, another 

individual recently filed a TRO motion premised on allegedly irreparable harm 

purportedly caused by being unable to fly on an Alaska Airlines flight.  This Court 

denied it, in part due to the lack of irreparable harm.  Order 6-7, Wall v. Southwest 

Airlines, No. 6:21-cv-1008, Dkt. No. 153 (M.D. Fla.). 

Meanwhile, in recent months, Plaintiff and various individuals he is “working 

collectively” with filed nearly identical petitions for review against TSA in the Second, 

Fourth, Fifth, Sixth, Eighth, and Eleventh Circuits, challenging TSA’s enforcement of 

the Transportation Mask Order.  See Opposition 8, Wall v. TSA, No. 21-13619 (11th 

Cir.) (Nov. 8, 2021) (Plaintiff asserting that he is “working collectively” with those 

other individuals).  Plaintiff and his associates all filed emergency motions for stay or 

preliminary injunction that were materially indistinguishable from each other and 

from the instant motion.  See Order 1 n.1, Faris v. TSA, No. 21-3951 (6th Cir. Nov. 9, 

2021) (collecting citations).  The Fourth Circuit and Eighth Circuit rejected the 
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motions, while the Second, Fifth, Sixth, and Eleventh Circuits transferred the cases to 

the D.C. Circuit, which then rejected the rest.2 

On November 29, 2021, after the D.C. Circuit had denied his motion, Plaintiff 

submitted an emergency application with the Supreme Court, requesting a stay of 

TSA’s enforcement of the Transportation Mask Order, based in part on Plaintiff 

having booked a December 10, 2021 flight to Germany.   On December 9, 2021, Chief 

Justice Roberts denied the application without comment, without referring the matter 

to the full Court, and without any noted dissent.3 

Consistent with the prior rulings of this Court and the many other courts that 

have rejected similar motions, this Court should deny Plaintiff’s latest motion. 

II. The public interest weighs sharply against a preliminary injunction. 

As of this filing, over 57 million cases and over 827,000 deaths caused by 

COVID-19 have been identified in the United States.  See CDC, COVID Data Tracker, 

https://perma.cc/Z734-X7TR (Jan. 6, 2022).  Amidst the rapid spread of the Omicron 

variant, the United States is currently experiencing an unprecedented surge in new 

COVID-19 cases, with a 7-day moving average of more than 554,000 new cases as of 

January 4, 2022, the highest such number recorded to date.  See id.  The need to protect 

                                              
2 See Order, Abadi v. TSA, No. 21-1258 (D.C. Cir.) (Dec. 22, 2021); Order, Eades v. TSA, No. 

21-3362 (8th Cir.) (Nov. 17, 2021); Order, Andreadakis v. TSA, No. 21-2173 (4th Cir.) (Nov. 12, 2021); 
Order, Faris v. TSA, No. 21-1221 (D.C. Cir.) (Nov. 12, 2021); Order, Marcus v. TSA, 21-1225 (D.C. 
Cir.) (Nov. 12, 2021); Order, Wall v. TSA, 21-1220 (D.C. Cir.) (Nov. 10, 2021). 

3 On December 21, Plaintiff refiled an identical request with Justice Gorsuch, again making 
reference to his January 10 flight.  See Wall v. TSA, No. 21A198 (Nov. 29, 2021), available at 
https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/21a198.ht
ml.  The application has been distributed for the Court’s January 14, 2022 Conference. 
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the public—including other passengers and crew—plainly outweighs any alleged harm 

that Plaintiff might suffer in connection with any additional, incremental delay in his 

plans to visit Germany.  Indeed, as this Court recently recognized, “there is substantial 

scientific evidence showing that masks are very effective in blocking aerosolized 

particles containing the COVID-19 virus and usually have no significant adverse 

health effects for the wearers.”  Order 9, Wall v. Southwest Airlines, No. 6:21-cv-1008, 

Dkt. No. 153 (M.D. Fla.).  “Therefore, the public interest is actually best served by 

preventing the further spread of COVID-19 through mask enforcement.”  Id. 

III. Plaintiff is not likely to succeed on the merits of any of his claims. 

 For the reasons above, the Court can deny the motion without addressing the 

merits.  See Brown, 4 F.4th at 1225.  In any event, Plaintiff is also unlikely to succeed 

on the merits of any of his claims, and the motion could also be denied for that reason. 

a. The Transportation Mask Order is authorized by the Public Health 
Service Act (PHSA). 

1.  Congress authorized the CDC to adopt “such regulations as in [its] judgment 

are necessary to prevent the introduction, transmission, or spread of communicable 

diseases from foreign countries into the States or possessions [of the United States], or 

from one State or possession into any other State or possession.”  42 U.S.C. § 264(a).   

In doing so, CDC “may provide for such inspection, fumigation, disinfection, 

sanitation, pest extermination, destruction of animals or articles found to be so infected 

or contaminated as to be sources of dangerous infection to human beings, and other 

measures, as in [its] judgment may be necessary.”  Id.  Whatever the outer bounds of 
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this delegation, it plainly authorizes, at an absolute minimum, “sanitation” measures, 

or “other measures” akin to “sanitation” measures.  Id. 

Masking is a conventional “sanitation” measure.  A leading dictionary defines 

“sanitation” as “the act or process of making sanitary” or “the promotion of hygiene 

and prevention of disease by maintenance of sanitary conditions.”  Sanitation, 

Merriam-Webster.com Dictionary, https://perma.cc/9ARR-YKYH.  Much like wearing 

gloves or a gown, or disinfecting surfaces, wearing a mask is intended to reduce the 

transmission of viral particles.  And even if there were doubt on this score, the 

temporary requirement to wear masks on public transportation is a comparable (or 

milder) imposition than the other examples enumerated in the statute.  It thus qualifies, 

at minimum, as an “other measure[]” that CDC has determined “may be necessary” 

“in [its] judgment,” within the meaning of the second sentence of 42 U.S.C. § 264(a). 

2.  It is not clear that Mr. Wall disputes that masking qualifies as “sanitation,” 

or is at least sufficiently similar to “sanitation.”  Instead, he argues that “the statute 

directs that any ‘sanitation’ be directed at ‘animals or articles,’ not human faces.”  Mot. 

at 6.  Not so.  The plain text of 42 U.S.C. § 264(a) makes clear that the phrase “of 

animals or articles found to be so infected or contaminated as to be sources of 

dangerous infection to human beings” refers only to the measure immediately 

preceding it, “destruction”—not to the five other listed measures, including 

“sanitation.”  If each of those five measures were limited to “animals or articles,” one 

would expect to see the word “or” before “destruction” (not the word “and” before 
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“other measures”).  Id.  And Plaintiff’s reading leads to several implausible results: e.g., 

that CDC can order “inspection,” but only of items already “found to be so infected.” 

3.  The Supreme Court’s decision in Alabama Association of Realtors v. HHS, 141 

S. Ct. 2485 (2021) (“AAR”), holding that the CDC’s eviction moratorium was likely 

unlawful, is no help to Mr. Wall.  The Court in no way suggested that the PHSA only 

authorizes actions directed at “animals or articles,” even though that would also have 

been dispositive in that case.  To be sure, AAR does clarify that the second sentence of 

42 U.S.C. § 264(a) at least “informs the grant of authority” in the first, “by illustrating 

the kinds of measures that could be necessary[.]”  Id. at 2488.  But if anything, that 

confirms that the text at least authorizes “sanitation” measures, along with other 

“kinds of measures” like sanitation measures.  Id.; see also id. (the listed measures 

“directly relate to preventing the interstate spread of disease by identifying, isolating, 

and destroying the disease itself”).  And whatever could be said about the CDC’s 

eviction moratorium, there is nothing indirect about the mask order—a mask is 

literally a physical barrier that “directly” reduces viral transmission in real time.4 

4.  Even if Plaintiff’s one-sentence reference to the non-delegation doctrine, see 

Mot. at 8, suffices to preserve a nondelegation argument, it is likely to fail.  Plaintiff 

ignores 80 years of Supreme Court precedent upholding broader and less specific 

delegations, including one to “protect the public health.”  Whitman v. Am. Trucking 

                                              
4 In addition, Chevron deference was not pressed before the Supreme Court in AAR, but all 

seem to agree that Chevron applies here.  See ECF No. 130 at 4.  So even if the Court finds some 
ambiguity, it still need only “determine if the agency’s interpretation of the statute is reasonable.”  In 
re Gateway Radiology Consultants, P.A., 983 F.3d 1239, 1256 (11th Cir. 2020).  Here, it is. 
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Ass’ns, 531 U.S. 457, 475-76 (2001).   And AAR suggests that the scope of 42 U.S.C. 

§ 264(a) is at least “inform[ed]” by the statute’s list of six specific measures.  141 S. Ct. 

at 2488.  That resolves any non-delegation problem.5 

b. The Transportation Mask Order is not arbitrary and capricious. 

Arbitrary-and-capricious review under the APA is “exceedingly deferential.”  

Sierra Club v. Van Antwerp, 526 F.3d 1353, 1360 (11th Cir. 2008) (quotation omitted).  

Courts may not “substitute [their] judgment for the agency’s as long as its conclusions 

are rational.”  Miccosukee Tribe, 566 F.3d at 1264.  Instead, “[a] court simply ensures 

that the agency has acted within a zone of reasonableness and, in particular, has 

reasonably considered the relevant issues and reasonably explained the decision.”  

FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 1158 (2021).  The Eleventh Circuit 

“give[s] an extreme degree of deference to the agency when it is evaluating scientific 

data within its technical expertise.”  Nat’l Mining Ass’n v. Dep’t of Labor, 812 F.3d 843, 

866 (11th Cir. 2016) (quotation omitted). 

Mr. Wall’s claim is largely premised on his own contrarian view of the scientific 

evidence: that “masks are ineffective and harmful.”  Mot. at 10.  But the CDC has 

amply supported its determination that mask wearing “is one of the most effective 

                                              
5 Citing no authority, Plaintiff also argues that the authority to issue “regulations” cannot be 

understood to include “orders.”  Mot. at 4.  But an “agency must be equipped to act either by general 
rule or by individual order,” and “[t]o insist upon one form of action to the exclusion of the other is 
to exalt form over necessity.”  SEC v. Chenery Corp., 332 U.S. 194, 202 (1947).  In any event, the statute 
authorizes CDC to make “and enforce” regulations, and the mask order and the testing order were 
both issued pursuant to authority delegated from HHS to CDC in regulations, consistent with 42 
U.S.C. § 264(a).  See 42 C.F.R. §§ 70.2, 71.31(b), 71.32(b). 
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strategies available for reducing COVID-19 transmission.”  86 Fed. Reg. at 8026.  And 

the CDC has “reasonably explained,” Prometheus Radio Project, 141 S. Ct. at 1158, that 

masks both (1) “help prevent people who have COVID-19, including those who are 

pre-symptomatic or asymptomatic, from spreading the virus to others,” and (2) “also 

provide personal protection to the wearer by reducing inhalation of” “virus-laden 

droplets.”  86 Fed. Reg. at 8028.  Under bedrock principles of administrative law, that 

is more than enough—even if there were room for reasonable scientists to disagree. 

That said, even a cursory review of the administrative record shows that CDC’s 

judgment aligns with the widespread medical consensus that masks work to slow the 

spread of COVID-19.  See 86 Fed. Reg. at 8028 (“Seven studies have confirmed the 

benefit of universal masking in community level analyses[.]”); Oakes v. Collier Cnty., 

515 F. Supp. 3d 1202, 1209 (M.D. Fla. 2021) (“It would be difficult to contend with a 

straight face that a mask requirement does not bear a rational relation to protecting 

people’s health and preventing the spread of COVID-19.”).  That is presumably why 

“[a] person not wearing a mask . . . will not be allowed in—or will be directed to 

leave—a courthouse” in the Middle District of Florida.  ECF No. 125-10, No. 3:20-

mc-00023, ECF No. 4, COVID-19 Order (M.D. Fla. July 30, 2021) (Corrigan, C.J.). 

Even accepting the (dubious) premise that there is significant uncertainty about 

either the efficacy or safety of mask-wearing during a global pandemic of an airborne 

respiratory virus, the APA does not require unanimity or certainty in the scientific 

literature before an agency can act.  Cf. Prometheus Radio Project, 141 S. Ct. at 1160 
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(“[T]he FCC did not have perfect empirical or statistical data.  Far from it.  But that is 

not unusual in day-to-day agency decisionmaking within the Executive Branch.”).6 

c. The CDC had good cause to issue the Transportation Mask Order 
without notice-and-comment. 

Notice and comment is not required “when the agency for good cause finds” 

that those procedures “are impracticable” or “contrary to the public interest.”  5 U.S.C. 

§ 553(b)(B).  CDC made that finding here, see 86 Fed. Reg. at 8030, acting quickly 

given the “public safety justification[s]” at stake, United States v. Dean, 604 F.3d 1275, 

1281 (11th Cir. 2010).  If the good-cause exception does not apply to temporary public-

health measures to protect our transportation systems during a pandemic that has 

already killed over 827,000 Americans, it is hard to imagine when it would.  In 

response, Mr. Wall suggests that a once-in-a-century pandemic is not an “emergency.”  

Mot. at 9-10.  That is wrong, but also irrelevant in the Eleventh Circuit: to invoke the 

good-cause exception, “there does not need to be an emergency situation.”  Dean, 604 

F.3d at 1281.  Instead, the agency need only “show that there is good cause to believe 

that delay would do real harm.”7  Id.  Here, it did.  See 86 Fed. Reg. at 8030.8 

                                              
6 Plaintiff also speculates (baselessly) that the order “is about politics, not public health.”  Mot. 

at 11.  But even if that were true, “a court may not set aside an agency’s policymaking decision solely 
because it might have been influenced by political considerations[.]”  Dep’t of Commerce v. New York, 
139 S. Ct. 2551, 2573 (2019). 

7 This same mistake was made in one of Plaintiff’s chief authorities, Florida v. Becerra, 2021 
WL 2514138, at *44 (M.D. Fla. June 18, 2021) (relying on out-of-circuit authority about the need for 
an emergency), appeal pending, No. 21-12243 (11th Cir. July 6, 2021). 

8 To be clear, Federal Defendants are not arguing “that an agency’s invocation of the good 
cause exception automatically shields its actions from judicial review,” ECF No. 187 at 19—only that 
Plaintiff’s notice-and-comment claims fail on the merits as a result of the agency’s appropriate 
invocations of the good-cause exception. 
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In the alternative, any notice-and-comment error was harmless.  The APA 

provides that “due account shall be taken of the rule of prejudicial error,” 5 U.S.C. 

§ 706, which is like “an administrative law harmless error rule,” Little Sisters of the Poor 

v. Pennsylvania, 140 S. Ct. 2367, 2385 (2020) (alteration and citation omitted).  Where, 

as here, “the agency’s mistake did not affect the outcome, if it did not prejudice the 

petitioner, it would be senseless to vacate and remand.”  PDK Labs., Inc. v. DEA, 362 

F.3d 786, 799 (D.C. Cir. 2004).  Mr. Wall fails to explain how any of his comments, 

focused principally on the supposed ineffectiveness of masks, would have changed the 

outcome, given the emergency that CDC was (and is) facing in responding to 

COVID-19 and the substantial evidence that masks work. 

d. The Transportation Mask Order does not violate the Constitution. 

1.  Plaintiff argues that the federal government “can’t overrule state mask rules,” 

Mot. at 12, but the Supremacy Clause allows exactly that, U.S. Const. art. VI, cl. 2, 

including via regulation, see Wyeth v. Levine, 555 U.S. 555, 576 (2009).  He also argues 

that “the PHSA itself protects the states from federal over-reach,” purporting to quote 

the statute’s preemption clause.  Mot. at 12 (quoting 42 U.S.C. § 264(e)).  But statutory 

text that is omitted-by-ellipsis in Plaintiff’s brief reverses the meaning, and confirms 

that state enactments are preempted “to the extent that such a provision conflicts with 

an exercise of Federal authority under this section[.]”  42 U.S.C. § 264(e). 

2.  Plaintiff argues that, because the mask order applies to state-operated 

transportation hubs, it “commandeers” some state employees in violation of the Tenth 
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Amendment.  Mot. at 11.  But the order is generally applicable to all public 

transportation systems.  It does not exempt state employees, but that is not a Tenth 

Amendment problem: “[t]he anticommandeering doctrine does not apply when” the 

government “evenhandedly regulates an activity in which both States and private 

actors engage.”  Murphy v. NCAA, 138 S. Ct. 1461, 1478 (2018). 

3.  Plaintiff’s due process claim is also meritless.  As Federal Defendants have 

explained in greater detail in prior briefing, ECF No. 125 at 63-65, there is no 

constitutionally protected liberty interest in, for example, “being able to breathe 

without the obstruction caused by a face mask,” Am. Compl. ¶ 354—and certainly not 

while on a commercial airline flight during a global pandemic of an airborne 

respiratory virus.  And allowing private companies to assist with implementation of a 

regulatory order (as compared with delegating policymaking authority to a private actor) 

is neither unusual nor unlawful.  See Cospito v. Heckler, 742 F.2d 72, 87 n.25 (3d Cir. 

1984) (citing A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 537 (1935)).  

4.  Plaintiff’s right-to-travel claim also fails because both “the freedom to travel 

interstate” and “the freedom to travel abroad” are “subject to reasonable government 

regulation.” Abdi v. Wray, 942 F.3d 1019, 1030 (10th Cir. 2019) (quoting Haig v. Agee, 

453 U.S. 280, 306 (1981)).  “[M]ere burdens on a person’s ability to travel from state 

to state are not necessarily a violation of their right to travel.”  Doe v. Moore, 410 F.3d 

1337, 1348 (11th Cir. 2005); Town of Southold v. Town of E. Hampton, 477 F.3d 38, 54 

(2d Cir. 2007) (“[M]inor restrictions on travel simply do not amount to the denial of a 
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fundamental right.” (citation omitted)).  And the Eleventh Circuit has squarely held 

that merely alleging that “it is inconvenient to travel” in light of some otherwise-

reasonable government regulation is not enough.  Moore, 410 F.3d at 1348. 

e. The Transportation Mask Order is consistent with the Air Carrier 
Access Act (ACAA). 

Plaintiff’s claim that the Transportation Mask Order violates the ACAA, Mot. 

at 16, is meritless (among other reasons) because while the ACAA prohibits an “air 

carrier” from “[d]iscriminati[ng] against handicapped individuals,” the CDC is not an 

“air carrier.”  49 U.S.C. § 41705(a).  In any event, neither the mask order nor airlines 

implementing it “discriminate against” passengers on the basis of a disability.  To the 

contrary: the order explicitly exempts any “person with a disability who cannot wear a 

mask, or cannot safely wear a mask, because of the disability.”  86 Fed. Reg. 8027. 

Here, there is nothing in the record to suggest that Plaintiff has even attempted 

to obtain an exemption for his flight to Germany.  But, if it is true that Plaintiff is a 

“person with a disability who cannot wear a mask, or cannot safely wear a mask, 

because of the disability,” id., then the challenged order does not even apply to him. 

f. To the extent Plaintiff makes non-duplicative arguments with respect 
to the testing order, they are also unlikely to succeed on the merits. 

Plaintiff’s claims challenging the testing order are also unlikely to succeed on 

the merits—and Plaintiff barely offers any arguments to the contrary, other than 

incorporating by reference his arguments challenging the mask order.  Federal 

Defendants will thus briefly respond here only to a few testing-specific arguments. 
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1.  Plaintiff argues that “[e]ven if the statute did authorize testing as ‘inspection,’ 

it would only be allowed for ‘arriving passengers,’ not those air travelers departing 

foreign nations.”  Mot. at 18 (citing 42 C.F.R. § 71.32(b)).  Plaintiff identifies no such 

limitation in the statute itself.  But, regardless, all “air travelers departing foreign 

nations” for the United States are “arriving passengers” in the relevant sense.  Id.  And 

Plaintiff identifies no legal prohibition on requiring pre-flight (instead of post-flight) 

testing—even ignoring the obvious practical downsides. 

2.  Plaintiff argues that the testing order is arbitrary and capricious because, “if 

masks are effective in stopping COVID-19 transmission . . . , then there’s no need for 

a testing requirement because everyone flying muzzled would not spread the virus.”  

Mot. at 20.  This argument ignores (among other things) that (1) taking precautions 

(including multiple overlapping precautions) may be prudent even in the absence of 

100% effectiveness; and (2) infected individuals traveling from abroad may “spread[] 

the virus to others during travel, upon arrival in the United States, and at their 

destinations” after they land.  86 Fed. Reg. at 7389. 

3.  Plaintiff asserts (with no further elaboration) that the testing order “violates 

international law,” citing a brief discussion in his amended complaint about the 

International Covenant on Civil & Political Rights (ICCPR).  Mot. at 21.  It does not, 

but even if it did, it is long settled that the ICCPR does not “create obligations 

enforceable in the federal courts.”  Sosa v. Alvarez-Machain, 542 U.S. 692, 735 (2004). 
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IV. Plaintiff’s requested relief is overbroad. 

As required both by Article III of the Constitution and traditional principles of 

equity, “[a] plaintiff’s remedy must be tailored to redress the plaintiff’s particular 

injury,” Gill v. Whitford, 138 S. Ct. 1916, 1934 (2018), and “injunctive relief should be 

no more burdensome to the defendant than necessary to provide complete relief to the 

plaintiffs,” Madsen v. Women’s Health Ctr., Inc., 512 U.S. 753, 765 (1994) (quoting 

Califano v. Yamasaki, 442 U.S. 682, 702 (1979)).  Accordingly, although all of Plaintiff’s 

claims are meritless, at most, any relief should be limited to Plaintiff himself.  See, e.g., 

Wall v. TSA, No. 21-1220 (D.C. Cir. Nov. 10, 2021) (“petitioners have not 

demonstrated any basis for enjoining the challenged agency action in its entirety”).9 

 Finally, Plaintiff offers no legal basis (nor could he) for his request to enjoin 

various non-parties—including government agencies (like TSA) that are not named in 

the amended complaint and have already been dismissed with prejudice, see ECF No. 

187, as well as “all airlines” and “other transportation providers,” ECF No. 191-1, 

who have never been named as defendants in this case. 

CONCLUSION 

Plaintiff’s motion for a preliminary injunction should be denied. 

  

                                              
9 Relatedly, should the Court determine that CDC committed procedural errors under the 

APA (such as by failing to engage in notice and comment or by failing to adequately explain its 
reasoning), the Court should at most remand to the agency without vacatur.  See Black Warrior 
Riverkeeper, Inc. v. U.S. Army Corps of Engr’s, 781 F.3d 1271, 1289-90 (11th Cir. 2015). 
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Dated: January 6, 2022   Respectfully submitted, 
  
       BRIAN M. BOYNTON 
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       Acting United States Attorney 
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CERTIFICATE OF SERVICE 

Although Plaintiff is proceeding pro se, he has been authorized by the Court to 

use the CM/ECF system.  ECF No. 14.  Accordingly, Plaintiff will receive service of 

this filing through the CM/ECF system. 

 

      /s/Stephen M. Pezzi 
STEPHEN M. PEZZI  
Trial Attorney 
United States Department of Justice 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

 
LUCAS WALL,         :   
              :    
 Plaintiff,           : Case No. 6:21-cv-975-PGB-DCI   
              :   
v.              : District Judge Paul Byron 
              :   
CENTERS FOR DISEASE      : Magistrate Judge Daniel Irick 
CONTROL & PREVENTION et al.    :  
              :  
 Defendants.          :            
               
 
 

PLAINTIFF’S NOTICE OF INTERNATIONAL  
FLIGHT REBOOKING FROM JAN. 10 TO JAN. 23 

 
 COMES NOW plaintiff, pro se, and asks the Court to please TAKE NOTICE that 

my United Airlines flight from Orlando to Frankfurt, Germany, to visit my brother 

and his wife has been rebooked from Jan. 10 to Jan. 23 since the Court was unable 

to rule on my Motion for Preliminary Injunction (Doc. 191) by the requested date 

of Jan. 8. Given this sixth or so – it is becoming hard to keep track – change to my 

flight to Germany to see my family (originally scheduled in June 2021), I continue 

to suffer irreparable harm of being deprived of my freedom of movement.  

 I now ask the Court to issue a decision on the Motion for Preliminary Injunction 

no later than Friday, Jan. 21, so I do not have to make yet another change to my 

ticket and continue to miss important time with my family who reside abroad – 
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relatives I have not seen in more than two years solely due to COVID-19 travel re-

strictions including the Federal Transportation Mask Mandate and International 

Traveler Testing Requirement. I hope this additional two weeks will allow the 

Court sufficient time to decide this critically important matter. 

 

Respectfully submitted this 10th day of January 2022.

Lucas Wall, plaintiff 
435 10th St., NE 
Washington, DC 20002 
Telephone: 202-351-1735 
E-Mail: Lucas.Wall@yahoo.com 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

 
LUCAS WALL,         :   
              :    
 Plaintiff,           : Case No. 6:21-cv-975-PGB-DCI   
              :   
v.              : District Judge Paul Byron 
              :   
CENTERS FOR DISEASE      : Magistrate Judge Daniel Irick 
CONTROL & PREVENTION et al.    :  
              :  
 Defendants.          :            
               
 
 

PLAINTIFF’S NOTICE OF INTERNATIONAL FLIGHT  
REBOOKING FROM JAN. 23 TO JAN. 30 & URGENT  
NEED TO TRAVEL DUE TO FAMILY EMERGENCY 

 
 COMES NOW plaintiff, pro se, and asks the Court to please TAKE NOTICE that 

my United Airlines flight from Orlando to Frankfurt, Germany, to visit my brother 

has been rebooked yet again from Jan. 23 to Jan. 30 since the Court has obstinately 

refused to rule on my Motion for Preliminary Injunction (Doc. 191) by the re-

quested date of Jan. 8 and then again by the second requested date of Jan. 21 (go-

ing so far as to sanction me for daring to even ask for a decision by a certain date; 

Doc. 211). Given this seventh or so – it is hard to keep track – change to my flight 

to Germany to see my family (originally scheduled in June 2021), I continue to 

suffer irreparable harm of being deprived of my freedom of movement because of 

the Federal Transportation Mask Mandate and International Traveler Testing Re-

quirement challenged in this litigation. 
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 I also ask the Court to please TAKE NOTICE of my urgent need to travel. My 

brother informed me last week that he and his wife have decided to separate. He is 

experiencing, unsurprisingly given the circumstances, a mental-health crisis. He 

wants the support of his only sibling, not just for his emotional needs but also for 

the chore of needing to find a new apartment and move. This long-delayed-by-the-

government trip that has now become truly critical.  

 This Court has constantly made a point of declaring my need to travel to visit 

family not an emergency or time-sensitive. It has even issued a Sanctions Order for 

nothing but me requesting a ruling by a date certain. Doc. 211. Earlier today I filed 

numerous objections to that order. Doc. ___. I suppose I don’t dare ask for a ruling 

by another specific day, but the Court’s conduct will not deter me from asserting 

what is critically important to my family and me. To do otherwise would allow the 

Court to dehumanize me. I will not permit that to happen. 

 

Respectfully submitted this 23th day of January 2022.

Lucas Wall, plaintiff 
435 10th St., NE 
Washington, DC 20002 
Telephone: 202-351-1735 
E-Mail: Lucas.Wall@yahoo.com 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

 
LUCAS WALL,         :   
              :    
 Plaintiff,           : Case No. 6:21-cv-975-PGB-DCI   
              :   
v.              : District Judge Paul Byron 
              :   
CENTERS FOR DISEASE      : Magistrate Judge Daniel Irick 
CONTROL & PREVENTION et al.    :  
              :  
 Defendants.          :            
               
 
 

PLAINTIFF’S NOTICE OF INTERNATIONAL  
FLIGHT REBOOKING FROM JAN. 30 TO FEB. 6  

 
 COMES NOW plaintiff, pro se, and asks the Court to please TAKE NOTICE that 

my United Airlines flight from Orlando to Frankfurt, Germany, to visit my brother 

has been rebooked yet again from Jan. 30 to Feb. 6 since the Court has mulishly 

refused to rule on my Motion for Preliminary Injunction (Doc. 191) by the re-

quested date of Jan. 8 and then again by the second requested date of Jan. 21. The 

Court also declined to issue a decision last week even after I informed it of my ur-

gent need to travel due to a family emergency. Doc. 215. This motion was filed Dec. 

28 and was fully briefed as of Jan. 6.1 

 Given this eighth or so – it is hard to keep track – change to my flight to Ger-

many to see my family (originally scheduled in June 2021), I continue to suffer 

                                                 
1 The Court has also failed to rule on my Second Motion for Leave to File Reply Brief, submitted 
Jan. 7. Doc. 201. 
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irreparable harm of being deprived of my freedom of movement because of the 

Federal Transportation Mask Mandate and International Traveler Testing Re-

quirement challenged in this litigation. 

 I also ask the Court to TAKE NOTICE that if a decision is not issued this week, 

I will almost certainly have to file an emergency petition for a writ of mandamus 

with the 11th Circuit to force the Court to decide this motion promptly. 

 This Court has constantly made a point of declaring my need to travel to visit 

family not an emergency or time-sensitive. It has even issued a Sanctions Order for 

nothing but me requesting a ruling by a date certain. Doc. 211. A week ago I filed 

numerous objections to that order. Doc. 214.  

 But as Plaintiff Peter Menage recently wrote in a similar notice in a related ac-

tion, “It should not take the Court more than a month to rule on a PI motion. The 

Court’s inaction … is causing my family to suffer. If the Court wishes to deny the 

motion, it should do so immediately so I may exercise my statutory right to appeal 

to the 11th Circuit. It should not leave this motion in limbo.” Doc. 180, Wall v. 

Southwest Airlines, No. 6-21-cv-1008. This Court may not ignore us because we 

are unable to afford an attorney. Its inaction is causing us great pain. 

 
Respectfully submitted this 30th day of January 2022.

Lucas Wall, plaintiff 
435 10th St., NE 
Washington, DC 20002 
Telephone: 202-351-1735 
E-Mail: Lucas.Wall@yahoo.com 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

 
LUCAS WALL,         :   
              :    
 Plaintiff,           : Case No. 6:21-cv-975-PGB-DCI   
              :   
v.              : District Judge Paul Byron 
              :   
CENTERS FOR DISEASE      : Magistrate Judge Daniel Irick 
CONTROL & PREVENTION et al.,    :  
              :  
 Defendants.          :            
               
 

PLAINTIFF’S NOTICE OF SUPPLEMENTAL AUTHORITY:  
LETTER TO WHITE HOUSE FROM 29 TRAVEL  

INDUSTRY GROUPS URGING ABOLITION OF ITTR 
 

 COMES NOW plaintiff, pro se, pursuant to Local Rule 3.01(i), and advises the 

Court to please TAKE NOTICE of supplemental authority in support of my Motion 

for Preliminary Injunction Against Defendants CDC & HHS. Doc. 191. 

1. A Citation of the Authority: Letter to White House from 29 Travel Industry 

Groups Urging Abolition of International Traveler Testing Requirement (Feb. 

2, 2022) 

2. A Specification by Page of the Issue or Argument in the Earlier Paper that the 

Authority Supplements: Doc. 191 at 20 (The ITTR is arbitrary and capricious) 

& 23-25 (The public interest requires enjoining the FTMM and ITTR) 

3. Ineffectiveness of ITTR: “Clearly COVID is widespread throughout the U.S. 

and attempts to control its importation via air travel under today’s circum-

stances are unlikely to change that fact. … The UK concluded that the cost to 
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both passengers and airlines of the testing mandate could no longer be justi-

fied as there was no evidence the regime protected the population from 

COVID. … when a variant is already highly prevalent in the domestic environ-

ment, travel restrictions are likely to have a very limited impact on the growth 

and the peak of cases and hospitalizations. … testing of travelers has virtually 

no impact on domestic infection rates.” 

4. Public Interest: “Removing the requirement will greatly support the recovery 

of travel and aviation in the United States and globally without increasing the 

spread of COVID-19 and its variants. … Surveys of air passengers indicate that 

pre-departure testing is a leading factor in the decision not to travel interna-

tionally. People simply are unwilling to take the chance that they will be una-

ble to return to the U.S. at the end of their business trip or vacation. As a re-

sult, international travel in 2021 was 75 percent below 2019 levels. … Travel 

and aviation’s recovery is dependent on the government taking steps to re-

move travel restrictions that are no longer justified by current circum-

stances.” 

 
Respectfully submitted this 4th day of February 2022. 

Lucas Wall, plaintiff 
435 10th St., NE 
Washington, DC 20002 
Telephone: 202-351-1735 
E-Mail: Lucas.Wall@yahoo.com 
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February 2, 2022 
 
 
Mr. Jeffrey Zients 
White House Coronavirus Response Coordinator 
The White House 
1600 Pennsylvania Ave., N.W. 
Washington, DC  20500 
 
 
Dear Mr. Zients: 
 
On behalf of the many sectors of the travel and aviation industries, we urgently request that 

the Administration remove the requirement for pre-departure testing for vaccinated 

passengers traveling to the United States. Doing so is justified by the pervasiveness of 

COVID cases in all 50 states, increased immunity and higher vaccination rates as well as 

new treatments. Removing the requirement will greatly support the recovery of travel and 

aviation in the United States and globally without increasing the spread of COVID-19 and its 

variants. 
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Mr. Jeffrey Zients 
February 2, 2022 
Page 2 

 

 

The following factors strongly support the argument for removing the pre-departure testing 

requirement: 

• As of today, more than 74.3 million people have had COVID in the U.S., meaning that at 

least 22 percent of the population has had the virus (though this figure is almost certainly 

an underestimate due to the number of asymptomatic infections and limited testing early 

in the pandemic). In December, the seven-day average for newly reported cases in the 

U.S. topped 700,000, 73 percent of which were the Omicron variant. Clearly COVID is 

widespread throughout the U.S. and attempts to control its importation via air travel 

under today’s circumstances are unlikely to change that fact. No new threatening 

variants appear to be imminent, but if they were, pre-departure testing could be easily 

reinstituted. 

• The European Union has recommended that its countries remove intra-Europe COVID 

travel restrictions and the United Kingdom has announced the removal of COVID pre-

departure testing for vaccinated air travelers to enter the country. The UK concluded that 

the cost to both passengers and airlines of the testing mandate could no longer be 

justified as there was no evidence the regime protected the population from COVID. This 

decision was supported by a January 5, 2022 study by Oxera and Edge Health that 

concluded when a variant is already highly prevalent in the domestic environment, travel 

restrictions are likely to have a very limited impact on the growth and the peak of cases 

and hospitalizations.1 This modelling result was replicated for Finland and Italy in a study 

released on February 1, 2022 which again found that testing of travelers has virtually no 

impact on domestic infection rates.2  

• The World Health Organization (WHO) recommends that states consider a risk-based 

approach to the facilitation of international travel by lifting measures, such as testing 

and/or quarantine requirements, for individual travelers who are fully vaccinated, at least 

two weeks prior to traveling, with COVID-19 vaccines listed by the WHO for emergency 

use or approved by a stringent regulatory authority. 

• Surveys of air passengers indicate that pre-departure testing is a leading factor in the 

decision not to travel internationally. People simply are unwilling to take the chance that 

they will be unable to return to the U.S. at the end of their business trip or vacation. As a 

result, international travel in 2021 was 75 percent below 2019 levels. 

We share the Administration’s commitment to getting as many people fully vaccinated and 

boosted as possible and believe removal of this impediment for vaccinated travel will further 

incentivize vaccinations. Travel and aviation’s recovery is dependent on the government 

taking steps to remove travel restrictions that are no longer justified by current 

circumstances.  

 
 
 
1 https://50c9e2c4-52c0-446c-ba2a-
d30d413979a1.filesusr.com/ugd/80447b_6dab44d1412d484fac87f93874d08444.pdf 
2 https://www.iata.org/contentassets/5e2769dffcee4ac4b4317886be726a20/oxera-report-travel-
restrictions-italy-finland.pdf 
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Mr. Jeffrey Zients 
February 2, 2022 
Page 3 

Thank you for your consideration and we stand ready to work with you to implement this 

important step toward learning to live with COVID in a way that doesn’t compromise health 

and safety. 

Respectfully, 

Advantage Travel Partnership 
Aeronautical Repair Station Association 
Aerospace Industries Association 
Airline Passenger Experience Association 
Airlines for America 
Airlines for Europe 
Airports Council International – North America 
Airport Operators Association 
American Association of Airport Executives 
American Hotel and Lodging Association 
American Society of Travel Advisors 
Association of Asia Pacific Airlines 
Association of UK Airlines 
Business Travel Association 
General Aviation Manufacturers Association 

Global Business Travel Association 
International Air Transport Association 
International Flight Services Association 
Latin American Air Transport 
National Air Carrier Association 
National Airlines Council of Canada 
Regional Airline Association 
Southwest Airlines Pilots Association 
Travel Again 
Travel Technology Association 
Travelers United 
UKInbound 
US Chamber of Commerce 
US Travel Association 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

 
LUCAS WALL,         :   
              :    
 Plaintiff,           : Case No. 6:21-cv-975-PGB-DCI   
              :   
v.              : District Judge Paul Byron 
              :   
CENTERS FOR DISEASE      : Magistrate Judge Daniel Irick 
CONTROL & PREVENTION et al.    :  
              :  
 Defendants.          :            
               
 
 

PLAINTIFF’S NOTICE OF INTERNATIONAL  
FLIGHT REBOOKING FROM FEB. 6 TO FEB. 13  

 
 COMES NOW plaintiff, pro se, and asks the Court to please TAKE NOTICE that 

my United Airlines flight from Orlando to Frankfurt, Germany, to visit my brother 

has been rebooked yet again from Feb. 6 to Feb. 13 since the Court continues re-

fusing to rule on my Motion for Preliminary Injunction (Doc. 191). The Court also 

has declined to issue a decision even after I informed it Jan. 23 of my urgent need 

to travel due to a family emergency. Doc. 215. This motion was filed Dec. 28 and 

fully briefed as of Jan. 61 – now more than an entire month ago. 

 Given this ninth or so – it is hard to keep track – change to my flight to Germany 

to see my family (originally scheduled in June 2021), I continue to suffer irrepara-

ble harm of being deprived of my freedom of movement because of the Federal 

                                                 
1 The Court has also failed to rule on my Second Motion for Leave to File Reply Brief, submitted 
Jan. 7. Doc. 201. 
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Transportation Mask Mandate and International Traveler Testing Requirement 

challenged in this litigation. 

 This Court has constantly made a point of declaring my need to travel to visit 

family not an emergency or time-sensitive. It has even issued a Sanctions Order for 

nothing but me requesting a ruling by a date certain. Doc. 211. I filed numerous 

objections to that order. Doc. 214.  

 But as Plaintiff Peter Menage recently wrote in a similar notice in a related ac-

tion, “It should not take the Court more than a month to rule on a PI motion. The 

Court’s inaction … is causing my family to suffer. If the Court wishes to deny the 

motion, it should do so immediately so I may exercise my statutory right to appeal 

to the 11th Circuit. It should not leave this motion in limbo.” Doc. 180, Wall v. 

Southwest Airlines, No. 6-21-cv-1008. This Court may not ignore us because we 

are unable to afford an attorney. Its inaction is causing us great pain. 

 
 
Submitted this 8th day of February 2022.

Lucas Wall, plaintiff 
435 10th St., NE 
Washington, DC 20002 
Telephone: 202-351-1735 
E-Mail: Lucas.Wall@yahoo.com 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

 
LUCAS WALL,         :   
              :    
 Plaintiff,           : Case No. 6:21-cv-975-PGB-DCI   
              :   
v.              : District Judge Paul Byron 
              :   
CENTERS FOR DISEASE      : Magistrate Judge Daniel Irick 
CONTROL & PREVENTION et al.,    :  
              :  
 Defendants.          :            
               
 
 

PLAINTIFF’S NOTICE OF INTERNATIONAL  
FLIGHT REBOOKING FROM FEB. 13 TO FEB. 20  

 
 COMES NOW plaintiff, pro se, and asks the Court to please TAKE NOTICE that 

my United Airlines flight from Orlando to Frankfurt, Germany, to visit my brother 

has been rebooked yet again from Feb. 13 to Feb. 20 since the Court hasn’t ruled 

on my Motion for Preliminary Injunction (Doc. 191). My urgent need to travel due 

to a family emergency continues. Doc. 215. This motion was filed Dec. 28 and fully 

briefed as of Jan. 61 – now more than five weeks ago. 

 Given this 10th or so – it is hard to keep track – change to my flight to Germany 

to see my family (originally scheduled in June 2021), I continue to suffer irrepara-

ble harm of being deprived of my freedom of movement because of the Federal 

Transportation Mask Mandate and International Traveler Testing Requirement  

                                                 
1 The Court has also failed to rule on my Second Motion for Leave to File Reply Brief, submitted 
Jan. 7. Doc. 201. 
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 I would greatly appreciate a decision this week so I can take this flight on Feb 

20. 

 

Submitted this 12th day of February 2022.

Lucas Wall, plaintiff 
435 10th St., NE 
Washington, DC 20002 
Telephone: 202-351-1735 
E-Mail: Lucas.Wall@yahoo.com 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

 
LUCAS WALL,         :   
              :    
 Plaintiff,           : Case No. 6:21-cv-975-PGB-DCI   
              :   
v.              : District Judge Paul Byron 
              :   
CENTERS FOR DISEASE      : Magistrate Judge Daniel Irick 
CONTROL & PREVENTION et al.,    :  
              :  
 Defendants.          :            
               

 
 

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT  
AGAINST DEFENDANTS CDC & HHS 

ON COUNTS 1-12 OF THE AMENDED COMPLAINT  
 
 COMES NOW plaintiff, pro se, and moves for summary judgment on all claims 

against Defendants Centers for Disease Control & Prevention (“CDC”) and Depart-

ment of Health & Human Services (“HHS”) – collectively “the Federal Defend-

ants.” Summary judgment is appropriate because “there is no genuine dispute as 

to any material fact and the movant is entitled to judgment as a matter of law.” 

Fed.R.Civ.P. 56(a). The Court should vacate the Federal Transportation Mask 

Mandate (“FTMM”) and International Traveler Testing Requirement (“ITTR”) as 

well as permanently enjoining CDC and HHS from issuing any future orders man-

dating transportation passengers and workers don face masks as well as that pas-

sengers flying to the United States present a negative COVID-19 test prior to check-

in. 
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ARGUMENT 

A. Counts 1 & 4: The Federal Transportation Mask Mandate exceeds the 
Federal Defendants’ statutory authority under the Public Health Ser-
vice Act and/or is an improper delegation of legislative power. 
 
 The Biden Administration has issued numerous mandates related to the 

COVID-19 pandemic attempting to coerce Americans to wear masks, get vac-

cinated, and/or endure regular virus testing. It also renewed a provision Congress 

enacted for a short period of time, but declined to extend, prohibiting landlords 

from evicting tenants. CDC also shut down the entire cruise industry and then is-

sued a Conditional Sailing Order (“CSO”) imposing so many onerous restrictions 

that many cruiselines were unable to resume operations.  

 Every significant Executive Branch pandemic mandate has been blocked in the 

courts except for three: The FTMM, ITTR, and HHS’ requirement that all 

healthcare workers at facilities accepting Medicare and Medicaid get inoculated.1 

The judiciary has blocked these executive directives: 1) CDC’s nationwide Eviction 

Moratorium (“EM”); 2) CDC’s CSO restricting cruiseship operations; 3) CDC’s or-

der immediately expelling migrants due to COVID-19; 4) the president’s executive 

order requiring that all federal contractors get vaccinated; 5) HHS’ mask-and-vac-

cine mandate for Head Start programs; 6) the Navy’s vaccine requirement; and 7) 

the president’s executive order requiring all federal employees to get vaccinated. 

                                                 
1 Lower courts enjoined the healthcare worker vaccine mandate, but the Supreme Court lifted the 
injunctions 5-4, narrowly holding that the statute authorized vaccines as part of patient-safety 
requirements. Biden v. Missouri, No. 21A240 (U.S. Jan. 13, 2022). 
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Notably the FTMM is the administration’s only mask mandate that a court has not 

yet enjoined or stayed. The Court should take care of that anomaly now. 

 Just a month ago, the Supreme Court made it clear (again) that agencies may 

not dictate COVID-19 mandates without clear authorization from Congress.  

“The only exception is for workers who … wear a mask each workday. OSHA 
has never before imposed such a mandate. Nor has Congress. Indeed, alt-
hough Congress has enacted significant legislation addressing the COVID–
19 pandemic, it has declined to enact any measure similar to what OSHA 
has promulgated here. … Administrative agencies are creatures of statute. 
They accordingly possess only the authority that Congress has provided. … 
The question, then, is whether the Act plainly authorizes the Secretary’s 
mandate. It does not. … It is not our role to weigh such tradeoffs. In our 
system of government, that is the responsibility of those chosen by the peo-
ple through democratic processes.” Nat’l Federation of Independent Busi-
ness v. Dept. of Labor, No. 21A244 (U.S. Jan. 13, 2022) (per curiam).  
 

 “Congress has chosen not to afford OSHA – or any federal agency – the author-

ity to issue a vaccine mandate. … The Court rightly applies the major questions 

doctrine and concludes that this lone statutory subsection does not clearly author-

ize OSHA’s mandate.” Id. (Gorsuch, Thomas, & Alito, JJ., concurring). 

 Public Health Service Act (“PHSA”) § 361 contains no authority to adopt a 

worldwide2 mask mandate for the transportation sector. As part of its response to 

the COVID-19 pandemic, the Federal Defendants issued the nationwide EM rely-

ing on § 361. Likewise, as authority for the FTMM, the Federal Defendants invoked 

that statute and CDC regulations implementing it (42 CFR §§ 70.2, 71.31(b), and 

71.32(b)).  

                                                 
2 The FTMM applies aboard flights to and from the United States, even when the aircraft is outside 
U.S. airspace. It likewise applies to ships calling on U.S. ports even when such vessels are in the 
open sea thousands of miles from American shores, far outside U.S. jurisdiction. 
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The HHS secretary “is authorized to make and enforce such regulations 
as in his judgment are necessary to prevent the introduction, transmission, 
or spread of communicable diseases from foreign countries into the States 
or possessions, or from one State or possession into any other State or pos-
session. For purposes of carrying out and enforcing such regulations, the 
[secretary] may provide for such inspection, fumigation, disinfection, sani-
tation, pest extermination, destruction of animals or articles found to be so 
infected or contaminated as to be sources of dangerous infection to human 
beings, and other measures, as in his judgment may be necessary.” 42 USC 
§ 264(a) (emphasis added). 
  

 This law authorizes the HHS secretary only to “make and enforce such regu-

lations…” (emphasis added). The FTMM is an order, not a regulation. Orders are 

not promulgated by Administrative Procedure Act (“APA”)-required procedures 

(proposed rulemaking, notice and comment, then final rulemaking). Importantly 

the title of this statute is “Regulations to control communicable diseases.” (em-

phasis added). “[S]tatutory titles and section headings are ‘tools available for the 

resolution of a doubt about the meaning of a statute.’” Fla. Dept. of Rev. v. Picca-

dilly Cafeterias, 554 U.S. 33, 47 (2008).  PHSA § 361 is contained in ““Part G –

Quarantine and Inspection.” Forced masking is not quarantining or inspecting. 

 Numerous federal courts struck down the EM, decisions the Supreme Court 

sustained, holding that Congress never gave CDC the staggering amount of power 

it claims to supposedly reduce the transmission of COVID-19. The Federal Defend-

ants did not prevail on the merits in any case challenging the EM.3 

“It would be one thing if Congress had specifically authorized the action that 
the CDC has taken. But that has not happened. Instead, the CDC has im-
posed a nationwide moratorium on evictions in reliance on a decades-old 

                                                 
3 Tiger Lily v. HUD, No. 2:20-cv-2692, 2021 WL 1171887 (W.D. Tenn. March 15, 2021), aff’d 992 
F.3d 518 (6th Cir. 2021); Alabama Ass’n of Realtors v. HHS, No. 20-cv-3377 (D.D.C. May 5, 
2021); Skyworks v. CDC, No. 5:20-cv-2407 (N.D. Ohio March 10, 2021); and Terkel v. CDC, No. 
6:20-cv-564, 2021 WL 742877 (E.D. Tex. Feb. 25, 2021). 
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statute that authorizes it to implement measures like fumigation and pest 
extermination. It strains credulity to believe that this statute grants the CDC 
the sweeping authority that it asserts. … the sheer scope of the CDC’s 
claimed authority under § [264](a) would counsel against the Government’s 
interpretation. We expect Congress to speak clearly when authorizing an 
agency to exercise powers of ‘vast ‘economic and political significance.’’ … 
That is exactly the kind of power that the CDC claims here. … the Govern-
ment’s read of § [264](a) would give the CDC a breathtaking amount of au-
thority. It is hard to see what measures this interpretation would place out-
side the CDC’s reach…” Alabama Ass’n of Realtors v. HHS, No. 21A23 (U.S. 
Aug. 26, 2021). 
 
 “Though the [PHSA] grants the Secretary broad authority to make and en-
force regulations necessary to prevent the spread of disease, his authority is 
not limitless. … These ‘other measures’ must therefore be similar in nature 
to those listed in § 264(a). … And consequently, like the enumerated 
measures, these ‘other measures’ are limited in two significant respects: 
first, they must be directed toward ‘animals or articles,’ 42 U.S.C. § 264(a), 
and second, those ‘animals or articles’ must be ‘found to be so infected or 
contaminated as to be sources of dangerous infection to human beings,’ … 
In other words, any regulations enacted pursuant to § 264(a) must be di-
rected toward specific targets ‘found’ to be sources of infection.’ Alabama 
Ass’n  of Realtors v. HHS, No. 20-cv-3377 (D.D.C. May 5, 2021).   
 

 This Court enjoined CDC’s CSO regulating cruiseship operations, another order 

(not a regulation) supposedly based on the PHSA. “[I]f CDC promulgates regula-

tions the director finds ‘necessary to prevent’ the interstate or international trans-

mission of a disease, the enforcement measures must resemble or remain akin to 

‘inspection, fumigation, disinfection, sanitation, pest extermination, destruction of 

infected animals or articles.’” Florida v. Becerra, No. 8:21-cv-839 (M.D. Fla. June 

18, 2021); CDC’s motion to stay PI denied, No. 21-12243 (11th Cir. July 23, 2021).  

 This Court declared CDC’s interpretation of § 264(a) dead wrong, using strong 

language to condemn the agency for acting unlawfully:  

“[N]ever has CDC implemented measures as extensive, disabling, and ex-
clusive as those under review in this action. However, in this action CDC 
claims a startlingly magnified power. … CDC’s assertion of a formidable and 
unprecedented authority warrants a healthy dose of skepticism. … Both text 
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and history confirm that the conditional sailing order exceeds the authority 
granted to CDC by Section 264(a). And if Section 264 fails to confer the stat-
utory authority for the conditional sailing order, the regulations implement-
ing Section 264 can grant no additional authority.” Id. 
   

 Maskwearing does not comport to the statute’s allowance for CDC to require 

the “sanitation … of animals or articles found to be so infected or contaminated as 

to be sources of dangerous infection to human beings.” 42 USC § 264(a). Wearing 

a mask does not reduce the transmission of viral particles and the statute directs 

that any “sanitation” be directed at “animals or articles,” not human faces. The use 

of the exact words “human beings” in the same sentence of § 264(a) conclusively 

shows Congress did not conceive the word “animals” as including humans. Plus 

“sanitation” measures may be directed solely to things “found to be so infected or 

contaminated…” not at every single person. Florida. 

 To sustain the government’s interpretation, the Court would have to first find 

that an “order” is “regulation,” then agree with Defendant HHS secretary’s deter-

mination that the FTMM is “necessary.” 42 USC § 264(a). But the scientific evi-

dence shows otherwise: Masks do nothing to prevent coronavirus spread but harm 

human health. Doc. 188 at ¶¶ 163-214 & https://bit.ly/masksarebad. “[O]rdering 

masks to stop Covid-19 is like putting up chain-link fencing to keep out mosquitos.” 

Ridgeway Properties v. Beshear, No. 20-CI-678 (Ky. Cir. June 8, 2021). 

“EPA’s interpretation is also unreasonable because it would bring about an 
enormous and transformative expansion in EPA’s regulatory authority 
without clear congressional authorization. When an agency claims to dis-
cover in a long-extant statute an unheralded power to regulate a significant 
portion of the American economy, we typically greet its announcement with 
a measure of skepticism. We expect Congress to speak clearly if it wishes to 
assign to an agency decisions of vast economic and political significance. … 
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An agency has no power to tailor legislation to bureaucratic policy goals by 
rewriting unambiguous statutory terms. … We reaffirm the core adminis-
trative-law principle that an agency may not rewrite clear statutory terms to 
suit its own sense of how the statute should operate.” Utility Air Regulatory 
Group v. EPA, 573 U.S. 302 (2014) (citations and quotation marks omitted). 

 The Sixth Circuit spoke decisively regarding CDC’s erroneous interpretation: 

“[§ 264(a)] does not grant the CDC the power it claims. … [T]he first sen-
tence grants the Secretary rulemaking authority. But that authority is not as 
capacious as the government contends. When we interpret statutes, we 
must give effect to each clause and word. … Plainly, the second sentence 
narrows the scope of the first. … There is no clear expression of congres-
sional intent in § 264 to convey such an expansive grant of agency power, 
and we will not infer one. … [CDC’s] interpretation is both textually implau-
sible and constitutionally dubious.” Tiger Lily v. HUD, 992 F.3d 518, 520 
(6th Cir. 2021). 
  

 Unlike the EM, which Congress did authorize for two short periods of time, 

Congress has never enacted a mandate that travelers wear masks. The Federal De-

fendants may not exercise their authority in a manner that is inconsistent with the 

administrative structure that Congress has created.  

“The Department’s interpretation goes too far. The first sentence of § 264(a) 
is the starting point in assessing the scope of the Secretary’s delegated au-
thority. But it is not the ending point. While it is true that Congress granted 
the Secretary broad authority to protect the public health, it also prescribed 
clear means by which the Secretary could achieve that purpose. … An overly 
expansive reading of the statute that extends a nearly unlimited grant of 
legislative power to the Secretary would raise serious constitutional con-
cerns, as other courts have found. … Congress did not express a clear intent 
to grant the Secretary such sweeping authority.” Alabama Ass’n of Realtors 
(D.D.C. May 5, 2021). 
 

 “CDC claims authority to impose nationwide any measure, unrestrained by the 

second sentence of Section 264(a), to reduce to ‘zero’ the risk of transmission of a 

disease – all based only on the director’s discretionary finding of ‘necessity.’ That 

is a breathtaking, unprecedented, and acutely and singularly authoritarian claim.” 

Florida. 
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 The regulations the Federal Defendants cite to authorize the FTMM do no such 

thing. Like the statute, they only allows sanitation “of animals or articles,” not 

measures such as forced masking of human beings.  

“This kind of catchall provision at the end of a list of specific items warrants 
application of the ejusdem generis canon, which says that ‘where general 
words follow specific words in a statutory enumeration, the general words 
are construed to embrace only objects similar in nature to those objects enu-
merated by the preceding specific words.’ Circuit City Stores, Inc. v. Adams, 
532 U.S. 105, 114–15 (2001) (citation omitted). The residual phrase in § 
264(a) is ‘controlled and defined by reference to the enumerated categories 
… before it,’ Id. at 115, such that the ‘other measures’ envisioned in the stat-
ute are measures like ‘inspection, fumigation, disinfection, sanitation, pest 
extermination’ and so on, 42 U.S.C. § 264(a).” Tiger Lily. 
 

 Regulations cited in CDC’s FTMM order don’t help its case at all. When “the 

measures taken by health authorities of any State … are insufficient to prevent the 

spread of any of the communicable diseases … [the CDC director] may take such 

measures to prevent such spread of the diseases … including … sanitation … of an-

imals or articles believed to be sources of infection.” 42 CFR § 70.2. First, the di-

rector did not issue a determination that measures taken by the health authorities 

of any specific state are insufficient. There are 45 states that disagree with CDC 

that masking is necessary. Ex. 1. Also, like the statute, the regulation only allows 

sanitation “of animals or articles,” not measures such as masking of humans.  

 42 CFR § 71.31(b) likewise provides no authority for the FTMM. This provision 

states the CDC director “may require detention of a carrier until the completion of 

the measures outlined in this part that are necessary to prevent the introduction 

or spread of a communicable disease.” This applies after a plane or ship arrives in 
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the United States from abroad. It does not authorize masking during the interna-

tional trip nor on any domestic flight. The government also points to 42 CFR § 

71.32(b), which allows CDC’s director when he/she “has reason to believe that any 

arriving carrier or article or thing on board the carrier is or may be infected 

or contaminated with a communicable disease, he/she may require detention, dis-

infection, disinfestation, fumigation, or other related measures…” (emphasis 

added). A human being is not a transportation “carrier” nor an “article or thing.” 

And the regulation only applies to an arriving transportation carrier. No authori-

zation for masking can be found here. The title of this subpart confirms my con-

tentions: “42 CFR Subpart D – Health Measures at U.S. Ports: Communicable Dis-

eases.” The regulations apply only upon arrival at U.S. ports of entry, not to in-

transit masking. Finally, the other three regs cited (42 CFR §§ 70.3, 70.6, and 

70.12) only apply to “A person who has a communicable disease,” not every single 

person traveling on any form of public transportation. 

 Numerous federal courts have enjoined several agencies’ COVID-19 orders be-

cause they are totalitarian dictates, not laws passed by the people’s elected repre-

sentatives in Congress. 

“The lack of express terms within the statute is significant: even ‘broad rule-
making power must be exercised within the bounds set by Congress,’ Merck 
& Co. v. HHS, 385 F. Supp. 3d 81, 92, 94 (D.D.C. 2019), aff’d 962 F.3d 531 
(D.C. Cir. 2020) (stating that ‘agencies are ‘bound, not only by the ultimate 
purposes Congress has selected, but by the means it has deemed appropri-
ate, and prescribed, for the pursuit of those purposes’); and the CDC ‘does 
not [have the] power to revise clear statutory terms,’ Util. Air Reg. Grp. v. 
EPA, 573 U.S. 302, 327 (2014).” Huisha-Huisha v. Mayorkas, No. 21-cv-
100 (D.D.C. Sept. 16, 2021) (enjoining CDC’s migrant expulsion order). 
  

Case 6:21-cv-00975-PGB-DCI   Document 230   Filed 02/16/22   Page 9 of 35 PageID 6625
USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 118 of 346 



 10 

“Furthermore, even for a good cause, including a cause that is intended to 
slow the spread of Covid-19, Defendants cannot go beyond the authority au-
thorized by Congress. See Ala. Ass’n of Realtors, 141 S. Ct. at 2488–89; see 
also Missouri v. Biden, Case No. 4:21-cv-1329, at *3–4 (E.D. Mo. Nov. 29, 
2021) (holding that Congress must provide clear authorization if delegating 
the exercise of powers of ‘vast economic and political significance,’ if the 
authority would ‘significantly alter the balance between federal and state 
power,’ or if the ‘administrative interpretation of a statute invokes the outer 
limits of Congress’ power’). Accordingly, the Court finds that the president 
exceeded his authority under the FPASA.” Kentucky v. Biden, No. 3:21-cv-
55 (E.D. Ky. Nov. 30, 2021) (enjoining vaccine mandate for federal contrac-
tors). See also Georgia v. Biden, No. 1:21-cv-163 (S.D. Ga. Dec. 7, 2021) 
(same). 
 
“A federal agency cannot act absent Congressional authorization. It cannot 
confer power upon itself. To permit an agency to expand its power in the 
face of a congressional limitation on its jurisdiction would be to grant to the 
agency power to override Congress. … Congress could have spoken directly 
to the issue of vaccination, masking, or other precautions in the last year 
when passing other COVID-19-related legislation, but it did not and has not. 
… The plain language of defendants’ cited authority, the statutory context, 
and the existing regulations all confirm that the Secretary’s interpretation 
… is not a permissible construction of the statute. … the identified sources 
of authority cannot fairly be construed so broadly as to include an unprece-
dented, nationwide requirement of a medical procedure or universal mask-
ing.” Texas v. Becerra, No. 5:21-cv-300 (N.D. Tex. Dec. 31, 2021) (enjoining 
HHS’ mask-and-vaccine mandate for Head Start).  
 
“The powers that Congress afforded the Agency Defendants within the stat-
ute above do not include, or imply, the power to impose vaccine and/or 
mask mandates. … the Head Start Mandate is a decision of vast economic 
and political significance. … Like the CDC, the statute upon which Agency 
Defendants base their authority has never been used to impose a mandatory 
specific medical treatment… If the Executive branch is allowed to usurp the 
power of the Legislative branch to make laws, then this country is no longer 
a democracy – it is a monarchy. This two-year pandemic has fatigued the 
entire country. However, this is not an excuse to forego the separation of 
powers. If the walls of separation fall, the system of checks and balances 
created by the founders of this country will be destroyed.” Louisiana v. 
Becerra, No. 3:21-cv-4370 (W.D. La. Jan. 1, 2022) (same). 
 
“[A]n administrative agency’s power to regulate in the public interest must 
always be grounded in a valid grant of authority from Congress. … Courts 
must be guided by a degree of common sense as to the manner in which 
Congress is likely to delegate a policy decision of such economic and politi-
cal magnitude to an administrative agency.” FDA v. Brown & Williamson 
Tobacco Corp., 529 U.S. 120, 151 (2000). 
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“The judiciary is the final authority on issues of statutory construction and 
must reject administrative constructions which are contrary to clear con-
gressional intent. If a court, employing traditional tools of statutory con-
struction, ascertains that Congress had an intention on the precise question 
at issue, that intention is the law and must be given effect.” Chevron v. Nat-
ural Resources Defense Council, 467 U.S. 837 (1984). 
 

 The Federal Defendants are not entitled to Chevron deference. Where the stat-

ute is unambiguous, then “that is the end of the matter”; a court applies it as writ-

ten. There is no ambiguity in the PHSA. Forced masking is not authorized, period. 

“[B]efore deferring to an administrative agency’s statutory interpretation, courts 

‘must first exhaust the traditional tools of statutory interpretation and reject ad-

ministrative constructions’ that are contrary to the clear meaning of the statute.’” 

Black v. Pension Benefit Guar. Corp., 983 F.3d 858, 863 (6th Cir. 2020).   

 Finally, if the Court finds the PHSA does authorize the FTMM, it should hold 

that § 361 is an unconstitutional delegation of legislative power. Doc. 188 at ¶¶ 331-

339. See Mistretta v. United States, 488 U.S. 361, 371-72 (1989); Gundy v. United 

States, 139 S. Ct. 2116, 2123 (2019); Touby v. United States, 500 U.S. 160, 166 

(1991); Wayman v. Southard, 23 U.S. 1, 10 (1825); BST Holdings v. OSHA, No. 21-

60845 (5th Cir. Nov. 12, 2021). 

“The court declares that the challenged [EM] … exceeds the power granted 
to the federal government to ‘regulate Commerce … among the several 
States’ and to ‘To make all Laws which shall be necessary and proper for 
carrying into Execution the foregoing Powers.’ U.S. Const. Art. 1, § 8. That 
[CDC eviction] order is held and declared unlawful as ‘contrary to constitu-
tional … power.’ 5 U.S.C. § 706(2)(B).” Terkel v. CDC, No. 6:20-cv-564 (E.D. 
Tex. Feb. 25, 2021). 
 
“This practically unbounded interpretation causes separation-of-powers 
problems, discussed in greater depth below, and naturally stirs suspicion 
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about the constitutionality of Section 264(a). … Forbidding that sort of del-
egation seems the least that is required by, and the least that is unmistaka-
bly implicit in, the Constitution’s bestowing the entire legislative power on 
the legislative branch. … Unaccountable administrative law, unbounded by 
ascertainable directives from the legislative branch, is not the product of an 
ascendant and robust constitutional republic.” Florida. 
 
 

B. Count 2: The Federal Defendants failed to observe the notice-and-
comment procedure required by law before ordering the FTMM. 
 
 The FTMM was issued without following APA procedures including notice and 

comment. “Legislative rules have the ‘force and effect of law’ and may be promul-

gated only after public notice and comment. INS v. Chadha, 462 U.S. 919, 986…” 

Nat’l Mining Ass’n v. McCarthy, 758 F.3d 243, 250 (D.C. Cir. 2014). The Federal 

Defendants incorrectly argue the FTMM is not subject to APA’s notice-and-com-

ment requirements and that there was good cause to proceed without the required 

process because COVID-19 presents urgent circumstances. But violation of the 

FTMM carries severe legal consequences including fines starting at $500 and re-

fusal to board flights, buses, trains, etc. The mandate is not an interpretive rule or 

policy statement that can evade public comment.  

 As this Court explained last June, COVID-19 began in December 2019 and was 

declared a global pandemic in March 2020. The Federal Defendants had almost 11 

months to put the FTMM through APA’s required notice-and-comment proce-

dures, but failed to do so.  

The CSO “carries identifiable legal consequences, such as the prospect of 
criminal penalties, substantial fines, and suspension of sailing. … [CSO] car-
ries the force of law and bears all of the qualities of a legislative rule. Ac-
cordingly, the [CSO]’s prospective, generalized application invites the con-
clusion that the order is a ‘rule.’ In plain words, if it reads like a rule, is filed 
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like a rule, is treated like a rule, and imposes the consequences of a rule, it’s 
probably a rule. Because the [CSO] is a rule, CDC was obligated to follow 
the procedures applying to the promulgation of a rule…” Florida. 
 

 The government can’t claim the “good cause” exemption found in 5 USC § 

553(b)(3)(B) because it can’t self-create an “emergency” 10½  months into a de-

clared pandemic. COVID-19 has again recently surged despite the FTMM – prov-

ing this policy has failed and was never in the public interest. The government’s 

beg for a “good cause” exception would be more plausible if the policy actually 

worked. But the evidence is clear: it doesn’t.  

“Precedent demonstrates how infrequently the exception should receive ac-
ceptance. See, e.g., Am. Fed’n of Gov’t Emp., AFL-CIO v. Block, 655 F.2d 
1153, 1158 (D.C. Cir. 1981) (‘[A]dministrative agencies should remain con-
scious that such emergency situations are indeed rare.’); N. Carolina Grow-
ers’ Ass’n, Inc. v. United Farm Workers, 702 F.3d 755, 767 (4th Cir. 2012) 
(explaining that the circumstances permitting reliance on the ‘good cause’ 
exception are exceedingly ‘rare’). … The ‘good cause’ exception, ‘narrowly 
construed and only reluctantly countenanced,’ Mack Trucks, Inc. v. EPA, 
682 F.3d 87, 93 (D.C. Cir. 2012) (quoting Util. Solid Waste Activities Grp. 
v. EPA, 236 F.3d 749, 754 (D.C. Cir. 2001)), excuses the APA’s notice-and-
comment procedures in an ‘emergency situation.’ Jifry v. FAA, 370 F.3d 
1174, 1179 (D.C. Cir. 2004).” Id.  
 

 Had the Federal Defendants put the FTMM through the required APA notice-

and-comment period, I would have submitted the concerns listed in ¶ 317 of the 

Amended Complaint. Doc. 188. “[B]ald assertions that the agency does not believe 

comments would be useful cannot create good cause to forgo notice-and-comment 

procedures.” Action on Smoking & Health v. Civil Aeronautics Bd., 713 F.2d 795, 

800 (D.C. Cir. 1983); see also Nat. Res. Def. Council v. Evans, 316 F.3d 904, 906 

(9th Cir. 2003). 

“Violation of the [CSO] triggers a serious consequence... The [CSO] is a rule 
… The APA therefore obligates CDC to … provide notice and comment. … To 
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satisfy its notice-and-comment obligations under the APA, ‘an agency must 
consider and respond to significant comments received during the period 
for public comment.’ Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 96 (2015). 
Therefore, the [CSO] violates the APA…” CDC lacked ‘good cause’ to evade 
the statutory duty of notice and comment.” Florida. 
 

 “There is a substantial likelihood that the Rule must be set aside for another 

reason: HHS did not have ‘good cause’ to skip the notice-and-comment procedures 

required by the APA...” Texas. “The situation was not so urgent that notice and 

comment were not required. … Notice and comment would have allowed others to 

comment upon the need for such drastic action.” Louisiana. 

 

C. Count 3: The FTMM is arbitrary, capricious, and an abuse of discre-
tion, including ignoring federal laws and international treaties. 

 
 CDC’s mandate forcing me to wear a mask (even though my medical condition 

prohibits it) as a condition of using any form of public transportation is the perfect 

example of arbitrary and capricious executive policies that the law demands be 

stopped. 5 USC § 706(2)(A). I incorporate by reference the facts in ¶¶ 144-271 of 

the Amended Complaint. Doc. 188. 

 The Federal Defendants’ actions in promulgating the FTMM are not rational, 

reasonably considered, or reasonably explained. Although courts give a degree of 

deference to an agency when evaluating scientific data, a court may not ignore con-

trary evidence such as 227 scientific studies, medical articles, and videos demon-

strating that masks are ineffective and harmful. https://bit.ly/masksarebad.  

 An agency decision is arbitrary and capricious if it “entirely failed to consider 

an important aspect of the problem, offered an explanation for its decision that 
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runs counter to the evidence before the agency, or is so implausible that it could 

not be ascribed to a difference in view…” Motor Vehicle Manufacturers Ass’n v. 

State Farm Auto Mutual Ins. Co., 463 U.S. 29, 43 (1983). All three factors are in 

play here with the FTMM. CDC’s determination that transportation poses a greater 

risk than numerous other activities is arbitrary and capricious. Notably there’s no 

evidence that airplane cabins pose a special risk of respiratory virus transmission. 

Doc. 188 at ¶¶ 144-162. The Federal Defendants have not presented any evidence, 

that flying presents more risk for COVID-19 transmission than, for instance, being 

an indoor banquet hall with 300 people at a wedding reception or other event. 

 An agency “must examine the relevant data and articulate a satisfactory expla-

nation for its action, including a rational connection between the facts found and 

the choice made.” Encino Motorcars v. Navarro, 136 S.Ct. 2117, 2125 (2016). Here, 

the Federal Defendants failed to articulate why the FTMM was needed, what spe-

cific state measures were inadequate, and why the exemptions under the FTMM 

(children younger than two) were not arbitrarily selected. 

 The FTMM is about politics, not public health. President Biden made a national 

mask mandate a top campaign pledge in 2020. Despite admitting he knew it was 

unconstitutional, Biden acted in bad faith by signing the FTMM executive order 

Jan. 21, 2021, (his second day in office) anyway. An agency policy created due to 

politics and not reasoned science is arbitrary and capricious. Midwater Trawlers 

Coop. v. Dep’t of Commerce, 282 F.3d 710, 720 (9th Cir. 2002).  
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1. Masks do not stop the spread of COVID-19 in the transportation sec-
tor, but they create chaos in the sky, endangering aviation security. 
 
 The government’s own experience with the FTMM shows the policy doesn’t stop 

infections. TSA admits that 21,824 of its employees – all of whom must wear masks 

– have tested positive for COVID-19. Ex. 2. That’s 34% of TSA’s workforce.4 The 

Federal Defendants refuse to answer my question: If face masks prevent COVID-

19 infections, why have so many TSA workers – who must always cover their faces 

– tested positive?  

“The government has not shown that an injunction in this case will have any 
serious detrimental effect on its fight to stop COVID-19. … Stopping the 
spread of COVID-19 will not be achieved by overbroad policies like the fed-
eral-worker mandate. …. All in all, this court has determined that the bal-
ance of the equities tips in the plaintiffs’ favor, and that enjoining the fed-
eral-worker mandate is in the public interest.” Feds for Medical Freedom v. 
Biden, No. 3:21-cv-356 (S.D. Tex. Jan. 21, 2022) (enjoining the president’s 
vaccine mandate for federal employees).  

 
 Airline executives themselves recognize the FTMM is ineffective and should be 

abolished. There is no increased risk of exposure to COVID-19 by passengers not 

wearing face coverings, as airline leaders and the scientific community have said 

countless times. Doc. 188 at ¶¶ 144-162 and https://bit.ly/masksarebad.  

 “Not only is there no evidence that the applicants have contributed to the 
spread of COVID-19 but there are many other less restrictive rules that 
could be adopted to minimize the risk to public interests. Finally, it has not 
been shown that granting the applications will harm the public. As noted, 
the State has not claimed that attendance at the applicants’ services has re-
sulted in the spread of the disease. And the State has not shown that public 

                                                 
4 Because many COVID-19 cases are mild or asymptomatic, health authorities estimate only half 
of infections are confirmed by testing. This means it’s quite likely an astounding 68% of TSA’s 
employees have been infected with coronavirus. Due to the FTMM, they have all been wearing 
masks for at least the last year. So how exactly do face coverings prevent the transmission of 
COVID-19? I really wish the government would answer this question. The numbers don’t lie. 
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health would be imperiled if less restrictive measures were imposed.” Ro-
man Catholic Diocese of Brooklyn v. Cuomo, No. 20A87 (U.S. Nov. 25, 
2020). 
 

 The Federal Defendants failed to take into account that airplanes are among the 

safest places you can be during the pandemic due to high-efficiency filters that 

bring fresh air into the cabin every 3-4 minutes. Aircraft cabins have more sterile 

air than many hospital operating rooms. Most importantly, there have not been 

any reported outbreaks of COVID-19 at airports or on board aircraft or other trans-

portation hubs or conveyances.  

 The FTMM negatively impacts transportation security because it has created 

chaos in the sky and on the ground with several thousand reports of unruly pas-

senger and crew behavior as a direct result of the mask mandate. 

 
2. The FTMM violates the Food, Drug, & Cosmetic Act. 

 The FTMM is an abuse of discretion because it forces Americans to use a med-

ical device (face masks), most of which are approved by the Food & Drug Admin-

istration (part of HHS) under Emergency Use Authorization (“EUA”) or not au-

thorized at all. Individuals to whom any EUA product is offered must be informed 

“of the option to accept or refuse administration of the product…” 21 USC § 

360bbb-3(e)(1)(A)(ii)(III) (emphasis added). The Federal Defendants can’t force 

travelers to use EUA products including masks. CDC may only recommend masks 
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(as it has done for the rest of society excluding the transportation sector) and ad-

vise passengers if they refuse to wear a mask, the consequence might be a higher 

risk for contracting COVID-19.5  

 There’s good reason for the law prohibiting forced use of EUA medical devices. 

Requirements for EUA products are waived for, among other things, “current good 

manufacturing practice otherwise applicable to the manufacture, processing, pack-

ing … of products subject to regulation under this chapter…” 21 USC § 360bbb-

3(e)(3)(A). “Nothing in this section provides the [HHS] Secretary any authority to 

require any person to carry out any activity that becomes lawful pursuant to an 

authorization under this section…” 21 USC § 360bbb-3(l). This is consistent with 

HHS regulations requiring that participants in trials of experimental medical de-

vices must be informed that “participation is voluntary, refusal to participate will 

involve no penalty…” 45 CFR § 46.116(a)(8).  

 FDA – the very agency charged with researching and understanding the efficacy 

of medical devices – has never been able to state whether the kinds of face masks 

being used by the public to comply with the FTMM provide any benefit for pre-

venting the spread of a virus such as COVID-19. 

 The law is crystal clear: The Federal Defendants have no authority to require 

any passenger wear a mask authorized under EUA. But most masks being used by 

Americans to comply with the FTMM meet the legal definition of an EUA “eligible 

                                                 
5 In reality, masks do nothing to stop the spread of a respiratory virus but harm human health. 
Doc. 188 at ¶¶ 163-195 & https://bit.ly/masksarebad.  
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product” that is “intended for use to prevent … a disease…” 21 USC § 360bbb-3(a). 

FDA regulates most face masks under EUAs. Doc. 1 at ¶¶ 229-254 & Exs. 103-116. 

HHS and FDA state:  

“On April 18, 2020, in response to concerns relating to insufficient supply 
and availability of face masks, [FDA] issued an [EUA] authorizing the use 
of face masks for use by members of the general public… A face mask is a 
device … that covers the user’s nose and mouth and may or may not meet 
fluid barrier or filtration efficiency levels. It includes cloth face coverings as 
a subset. … Face masks are regulated by FDA when they meet the definition 
of a ‘device’ under section 201(h) of the Act. Generally, face masks fall 
within this definition when they are intended for a medical purpose. … Face 
masks are authorized under this EUA when they are intended for use as 
source control, by members of the general public … to cover their noses and 
mouths, in accordance with CDC recommendations, to help prevent the 
spread of SARS-CoV-2 during the COVID-19 pandemic.” 
 

 The HHS secretary authorized EUAs for COVID-19 countermeasures (85 Fed. 

Reg. 17,335) including respiratory devices (85 Fed. Reg. 13,907). FDA published 

the EUA for face masks July 14, 2020. 85 Fed. Reg. 42,410. Another mask EUA 

was published Nov. 20, 2020. 85 Fed. Reg. 74,352. HHS Secretary Xavier Becerra 

renewed the public-health emergency for COVID-19 on Jan. 14, 2022, allowing 

EUAs for masks and other medical devices to continue. FDA confirms my argu-

ment that face masks are worthless. Masks must not be  

“labeled in such a manner that would misrepresent the product’s intended 
use; for example, the labeling must not state or imply that the product is 
intended for antimicrobial or antiviral protection or related uses or is for 
use such as infection prevention or reduction… No printed matter, includ-
ing advertising or promotional materials, relating to the use of the author-
ized face mask may represent or suggest that such product is safe or effec-
tive for the prevention or treatment of patients during the COVID-19 pan-
demic.” 
 

 The instruction manual for a 3M N95 respirator mask, which is FDA approved, 

makes clear its wearing still has risks: “Misuse may result in sickness or death. … 
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[It] cannot eliminate the risk of contracting infection, illness, or disease… Individ-

uals with a compromised respiratory system, such as asthma or emphysema, 

should consult a physician and must complete a medical evaluation prior to use.” 

Doc. 188 at Ex. 109. 

 Despite the lack of data that masks are effective, FDA issued an umbrella EUA 

for 41 types of surgical masks, many of which are used by passengers to comply 

with the FTMM. Notably five types of masks have been withdrawn from the EUA 

after FDA found them to be defective. FDA has also revoked the EUA for respirator 

masks made in China for being faulty. CDC’s National Institute for Occupational 

Safety & Health (“NIOSH”) found many masks made in China “authorized under 

the April 3, 2020, EUA did not meet the expected performance standards.” An 

astounding 167 respirator mask brands from China had their EUAs revoked by 

FDA last summer. Another 54 were previously revoked. FDA revokes EUAs when 

“appropriate to protect the public health or safety.” Surgical masks (typically light 

blue in color) made in China are also not authorized by FDA, yet are widely dis-

tributed to passengers by CDC’s partner TSA and airlines. 

 So not only are quality masks worthless in CDC’s goal of reducing transmission 

of COVID-19, but the vast majority sold in the United States are actually defec-

tive, according to FDA. “The ‘may be effective’ standard for EUAs provides for a 

lower level of evidence than the ‘effectiveness’ standard that FDA uses for product 

approvals.” Even a well-informed consumer would find it nearly impossible to un-

derstand what types and brands of face masks have been authorized and which – 
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if any – are regarded as safe to use for extended periods of time by NIOSH. The 

administrative record shows no indication these issues were considered.  

 When a mask manufacturer applies for an EUA, it must agree it may not “mis-

represent the product or create an undue risk in light of the public health emer-

gency. For example, the labeling must not include any express or implied claims 

for: … antimicrobial or antiviral protection or related uses, (3) infection preven-

tion, infection reduction, or related uses, or (4) viral filtration efficiency.”  

 
3. The FTMM violates two international treaties the U.S. ratified. 

 The FTMM is an abuse of discretion because it violates the International Cove-

nant on Civil & Political Rights and the Convention on International Civil Aviation. 

Doc. 188 at ¶¶ 255-267. Congress requires these treaties be enforced in the U.S. 

aviation sector. In carrying out all federal aviation laws, the transportation secre-

tary and FAA administrator “shall act consistently with obligations of the United 

States Government under an international agreement.” 49 USC § 40105(b)(1)(A).  

 
D. Count 5: The FTMM violates the 10th Amendment. 
  
 The mask mandate applies to noncommercial intrastate transportation and 

commandeers state employees to enforce a federal order. There are presently 45 

states that don’t require maskwearing. Ex. 1. CDC and HHS have no power to over-

ride the sovereign decisions of state governments regarding public health and in-

trastate transport. Congressional intent has been clear throughout the COVID-19 

pandemic: It has left decisionmaking about masks, lockdowns, business closures 
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and restrictions, school shutdowns, limits on the size of public gatherings, and 

other mitigation measures up to the states. 

 The Supreme Court last month found OSHA’s mask-or-vaccine policy uncon-

stitutional because states possess the general police power to regulate public 

health. Likewise, the FTMM unconstitutionally pre-empts the laws of the 45 states 

including Florida that don’t require face coverings. “[T]he emergency regulation 

purports to pre-empt state laws to the contrary.” NFIB (per curiam).  

“This Court is not a public health authority. But it is charged with resolving 
disputes about which authorities possess the power to make the laws that 
govern us under the Constitution and the laws of the land. … There is no 
question that state and local authorities possess considerable power to reg-
ulate public health. They enjoy the ‘general power of governing,’ including 
all sovereign powers envisioned by the Constitution and not specifically 
vested in the federal government. … The federal government’s powers, how-
ever, are not general but limited and divided. … Historically, such matters 
have been regulated at the state level by authorities who enjoy broader and 
more general governmental powers.” Id. (Gorsuch, Thomas, & Alito, JJ., 
concurring). 
 

 In the Eviction Moratorium case, the Sixth Circuit spoke forcefully about the 

10th Amendment’s restrictions on CDC and HHS mandates. 

“Our reading of the statute’s text accords with the principle that Congress 
does not casually authorize administrative agencies to interpret a statute to 
push the limit of congressional authority. That principle has yet greater 
force when the administrative interpretation alters the federal-state frame-
work by permitting federal encroachment upon a traditional state power” 
such as public health and intrastate transportation. “Agencies cannot dis-
cover in a broadly worded statute authority to supersede state … law. In-
stead, Congress must ‘enact exceedingly clear language if it wishes to signif-
icantly alter the balance between federal and state power and the power of 
the Government over private property’” such as rideshare cars and privately 
owned buses, trains, ferries, airplanes, etc. Tiger Lily. 
 

 When an “administrative interpretation alters the federal-state framework by 

permitting federal encroachment upon a traditional state power,” there must be “a 
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clear indication that Congress intended that result.” Solid Waste Agency of N. 

Cook Cnty. v. U.S. Army Corps of Eng’rs, 531 U.S. 159, 172-73 (2001). “[T]he reg-

ulation of health and safety matters is primarily, and historically, a matter of local 

concern. See Rice v. Santa Fe Elevator Corp., 331 U.S. at 230.” Hillsborough 

County v. Automated Medical Labs, 471 U.S. 707, 720 (1985). 

 CDC and HHS can’t overrule mask laws such as those in at least 14 states in-

cluding Florida that prohibit public entities from requiring face coverings. Ex. 1. 

Mask mandates have been the subject of “earnest and profound debate across the 

country.” Gonzales v. Oregon, 546 U.S. 243, 267 (2006). The Federal Defendants 

unconstitutionally commandeer state officials such as the heads of airport and 

transit authorities (as well as their subordinates) to require face coverings on state-

owned transportation conveyances and in state-operated transport hubs. Hun-

dreds of thousands of state workers such as bus drivers, train conductors, airport 

staff, and police officers have been commandeered to enforce a mask mandate that 

goes against the law in 45 states. 

 “[E]ven if the law could be interpreted as … the United States suggest[s], it 
would still violate the anticommandeering principle … The anticomman-
deering doctrine may sound arcane, but it is simply the expression of a fun-
damental structural decision incorporated into the Constitution, i.e., the de-
cision to withhold from Congress the power to issue orders directly to the 
States.” Murphy v. NCAA, 138 S. Ct. 1461 (2018).  
 
 “It is an ‘ordinary rule of statutory construction that if Congress intends to 
alter the usual constitutional balance between the States and the Federal 
Government, it must make its intention to do so unmistakably clear in the 
language of the statute.’ Will v. Mich. Dep’t of State Police, 491 U.S. 58, 65 
(1989) (quotation marks and citation omitted); Solid Waste Agency v. U.S. 
Army Corps of Eng’rs, 531 U.S. 159, 172–73 (2001). … As the district court 
noted, the broad construction of § 264 the government proposes raises not 
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only concerns about federalism, but also concerns about the delegation of 
legislative power to the executive branch. … We will not make such an un-
reasonable assumption.” Tiger Lily. 
 
“If the federal government were to radically readjust the balance of state 
and national authority, those charged with the duty of legislating must be 
reasonably explicit about it. The Supreme Court is unlikely to assume Con-
gress has meant to effect a significant change into the sensitive state and 
federal relations. Congress does not normally intrude upon the police power 
of States.” Louisiana. 

 

E. Count 6: The FTMM violates the Fifth Amendment. 

 I have attempted to obtain medical exemptions from the FTMM from multiple 

airlines, but all have denied me. Doc. 188 at ¶¶ 13 & 65-99. The due-process prob-

lem is that the Federal Defendants delegate enforcement of the FTMM to private 

companies with no opportunity to appeal to a neutral federal decisionmaker. Id. at 

¶¶ 108-121. The purported disability exemption in the FTMM is in reality a farce. 

It is futile to demand exemptions from the airlines. 

 If the Federal Defendants mandate masks and claim to allow disability excep-

tions, they constitutionally must provide due process in the form of a rapid pre-

deprivation hearing to determine whether an airline wrongly applied the FTMM in 

denying a disabled person transportation.  

“The right to travel is a part of the ‘liberty’ of which the citizen cannot be 
deprived without due process of law under the Fifth Amendment. … Free-
dom of movement is basic in our scheme of values. See Crandall v. Nevada, 
6 Wall. 35, 44; Williams v. Fears, 179 U. S. 270, 274; Edwards v. California, 
314 U.S. 160. … Since we start with an exercise by an American citizen of an 
activity included in constitutional protection, we will not readily infer that 
Congress gave the Secretary … unbridled discretion to grant or withhold it.” 
Kent v. Dulles, 357 U.S. 116 (1958). 
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 As the Supreme Court has held many times in the past two years, the Constitu-

tion can’t be suspended because we are in a global pandemic.  

“[C]ourts nearly always face an individual’s claim of a constitutional right 
pitted against the government’s claim of special expertise in a matter of high 
importance involving public health or safety. It has never been enough for 
the State to insist on deference or demand that individual rights give way to 
collective interests. Of course we are not scientists, but neither may we 
abandon the field when government officials with experts in tow seek to in-
fringe a constitutionally protected liberty.” South Bay United Pentecostal 
Church v. Newson, No. 20A136 (20-746) (U.S. Feb. 5, 2021) (Gorsuch, 
Thomas, and Alito, JJ., concurring). 

 
 
F. Count 7: The FTMM violates the constitutional right to freedom of 
travel for Americans who medically can’t wear a face mask. 
 
 The right to travel is one of the implied and unenumerated rights reserved un-

der the Constitution to the people. Travel embodies a broadly based personal, po-

litical, and economic right that encompasses all modes of transportation and 

movement. The right to travel, inherent in intercourse among the states, is one of 

the implied and unenumerated rights reserved under the Constitution to the peo-

ple. See Crandall v. Nevada, 73 U.S. 35, 48-49 (1867). The FTMM unreasonably 

imposes a difficult or impossible burden on millions of travelers with disabilities 

such as myself – having to wear a face covering that is medically dangerous and 

intolerable – for no public benefit since masks don’t reduce the spread of respira-

tory viruses and harm human health. https:// bit.ly/masksarebad. My next sched-

uled trip is to Germany to visit my brother – a trip delayed since June 2021 because 

of the FTMM and ITTR. There is no way for me to get from Florida to Germany 

other than by airplane.  
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“To make one choose between flying to one's destination and exercising 
one's constitutional right appears to us, as to the Eighth Circuit, United 
States v. Kroll, 481 F.2d 884, 886 (8th Cir. 1973), in many situations a form 
of coercion, however subtle. Cf. Lefkowitz v. Turley, 414 U.S. 70, 79-82 … 
(1973). While it may be argued there are often other forms of transportation 
available, it would work a considerable hardship on many air travelers to be 
forced to utilize an alternate form of transportation, assuming one exists at 
all.” United States v. Albarado, 495 F.2d 799 (2nd Cir. 1974).  
 

 The Eighth Circuit held in Kroll that “flying may be the only practical means of 

transportation;” when limited, it deprives an individual of the right to travel. And 

a district court held: 

“The impact on a citizen who cannot use a commercial aircraft is profound. 
He is restricted in his practical ability to travel substantial distances within 
a short period of time, and the inability to fly to a significant extent defines 
the geographical area in which he may live his life. … An inability to travel 
by air also restricts one’s ability to associate more generally, and effectively 
limits educational, employment, and professional opportunities.” Mo-
hamed v. Holder, 2014 WL 243115 at *6 (E.D. Va. Jan. 22, 2014). 
 

 The FTMM forces me to wear a mask despite the detriment to my health. But 

Congress affirmed the constitutional right to fly for disabled Americans by en-

shrining it into statute:  

“A citizen of the United States has a public right of transit through the nav-
igable airspace. To further that right, the Secretary of Transportation shall 
consult with the Architectural and Transportation Barriers Compliance 
Board … before prescribing a regulation or issuing an order or procedure 
that will have a significant impact on the accessibility of commercial air-
ports or commercial air transportation for handicapped individuals.” 49 
USC § 40103 (emphasis added). 
 

 “The constitutional right to travel from one State to another, and necessarily to 

use the highways and other instrumentalities of interstate commerce in 

doing so, occupies a position fundamental to the concept of our Federal Union. It 

is a right that has been firmly established and repeatedly recognized.” United 
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States v. Guest, 383 U.S. 745, 757 (1966) (emphasis added).  

“It is a familiar and basic principle, recently reaffirmed in NAACP v. Ala-
bama, 377 U.S. 288, 307; 84 S.Ct. 1302, 1314; that ‘a governmental purpose 
to control or prevent activities constitutionally subject to state regulation 
may not be achieved by means which sweep unnecessarily broadly and 
thereby invade the area of protected freedoms. … Even though the govern-
mental purpose be legitimate and substantial, that purpose cannot be pur-
sued by means that broadly stifle fundamental personal liberties when the 
end can be more narrowly achieved.” Aptheker.  
 

 “[T]he ‘constitutional right to travel from one State to another’ is firmly embed-

ded in our jurisprudence. … the right is so important that it is ‘assertable against 

private interference as well as governmental action … a virtually unconditional per-

sonal right, guaranteed by the Constitution to us all.’” Saenz v. Roe, 526 U.S. 489, 

498 (1999). 

 The Supreme Court consistently applies strict scrutiny to restrictions on the 

right to interstate and international travel. It has long “recognized that the nature 

of our Federal Union and our constitutional concepts of personal liberty unite to 

require that all citizens be free to travel throughout the length and breadth of our 

land uninhibited by statutes, rules, or regulations which unreasonably burden or 

restrict this movement.” Shapiro v. Thompson, 394 U.S. 618, 629 (1969). “Strict 

scrutiny is a searching examination, and it is the government that bears the bur-

den” of proof. Fisher v. University of Texas, 570 U.S. 297, 310 (2013). Specifically, 

the government must establish that a mandate is “justified by a compelling gov-

ernmental interest and … narrowly tailored to advance that interest.” Church of the 

Lukumi Babalu Aye v. Hialeah, 508 U.S. 520, 531-532 (1993). Strict scrutiny is 

appropriate if the challenged order burdens the exercise of a fundamental right 

Case 6:21-cv-00975-PGB-DCI   Document 230   Filed 02/16/22   Page 27 of 35 PageID 6643
USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 136 of 346 



 28 

(freedom to travel, due process, 10th Amendment). Plyler v. Doe, 457 U.S. 202, 

216-17 (1982); Artway v. Att’y Gen., 81 F.3d 1235, 1267 (3rd Cir. 1996). 

 My right to freedom of movement can’t be restricted when there is no evidence 

that airplanes or other modes of transit have contributed to the spread of COVID-

19. And there are less restrictive rules that could be adopted to minimize the risk 

to public health such as using CDC systems called “Do Not Board” and “Lookout” 

to alert airlines to bar passengers who have tested positive for a communicable 

disease. There’s no evidence that CDC is using Do Not Board and Lookout to stop 

passengers who have tested positive for COVID-19 from embarking. Targeting 

travelers who are a genuine threat to public health – those who are infected with 

the virus – can be done without infringing on the freedom to travel for everyone 

else. Doc. 1 at ¶¶ 138-143.  

 An agency must “explain the rejection of an alternative that was within the am-

bit of the existing Standard and shown to be effective.” Clinton Mem’l Hosp. v. 

Shalala, 10 F.3d 854, 859 (D.C. Cir. 1993) (cleaned up). CDC has never explained 

why masks are more effective than using an existing system to stop those travelers 

known to be infected with a communicable disease from boarding a plane. 

 “[T]he government has the burden to establish that the challenged law satisfies 

strict scrutiny. … [N]arrow tailoring requires the government to show that 

measures less restrictive of the [constitutionally protected] activity could not ad-

dress its interest in reducing the spread of COVID.” Tandon v. Newsom, No. 

20A151 (U.S. April 9, 2021). 
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G. Count 8: The FTMM violates the Air Carrier Access Act.  

 The FTMM blatantly discriminates against Americans with medical conditions 

who can’t wear masks in violation of the ACAA. 49 USC § 41705(a). CDC and HHS 

may not issue an order that is contrary to statute. The Federal Defendants are dis-

ingenuous when claiming that a medical exemption is already provided. As ex-

plained in detail in the Amended Complaint, the mask mandate allows airlines to 

violate the ACAA by requiring numerous hurdles for a disabled person to jump 

through that aren’t allowed under DOT regulations (14 CFR Part 382), making it 

pretty much impossible for anyone with a medical condition who can’t tolerate 

wearing a mask to get such an exemption. I’ve applied for exemptions many times 

and been denied.  

“The Navy provides a religious accommodation process, but by all accounts, 
it is theater. … It merely rubber stamps each denial. … Religious exemptions 
to the vaccine requirement are virtually non-existent. … the record indicates 
the denial of each request is predetermined. As a result, Plaintiffs need not 
wait for the Navy to engage in an empty formality. … The Court finds that 
exhaustion is futile and will not provide complete relief… The facts over-
whelmingly indicate that the Navy will deny the religious accommodations. 
… In essence, the Plaintiffs’ requests are denied the moment they begin. … 
Plaintiffs need not exhaust military remedies when doing so would be futile. 
… That the Navy has predetermined denial of the religious accommodations 
may indicate that the administrative process is both inadequate and futile. 
… Thus, the available administrative remedies are inadequate. … The record 
overwhelmingly demonstrates that the Navy’s religious accommodation 
process is an exercise in futility.” U.S. Navy SEALs 1-26 v. Biden, No. 4:21-
cv-1236 (N.D. Tex. Jan. 3, 2022) (enjoining Navy’s vaccine mandate). 
 

 Just like the Navy’s automatic denial of requests for vaccine exemptions, CDC’s 

FTMM allows airlines and other transportation providers to rubber-stamp every 

demand for a mask waiver “DENIED,” as has occurred to me on many occasions. 
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Unlike with the Navy’s vaccine mandate, the FTMM doesn’t even provide the dis-

abled any process for seeking a medical waiver from the government agency. CDC 

instead gives private companies the power to “consider” mask exemptions, virtu-

ally all of which are refused, making it a futile gesture to seek an exemption. 

 Regulations the FTMM violate include 14 CFR §§ 382.11(a)(1), 382.17, 

382.19(a), 382.19(c)(1), 382.21, 382.23(a), 382.23(c)(1), 382.23(d), 382.25, and 

382.87(a). Congress enacted the ACAA to protect passengers such who suffer from 

medical impairments. The Federal Defendants have a legal responsibility not to 

issue orders that violate statutes and duly promulgated regulations, but have done 

so here with the FTMM. When courts review the legal interpretations of an agency 

such as CDC regarding its compliance with statutes it does not administer, “such 

review can be more stringent: Courts sometimes review such matters de novo, or 

without any deference at all to the agency’s interpretation.” Freeman v. DirecTV, 

457 F.3d 1001, 1004 (9th Cir. 2006). 

 
H. Count 9 & 12: The International Traveler Testing Requirement ex-
ceeds the Federal Defendants’ statutory authority under the Public 
Health Service Act and/or is an improper delegation. 
 
 Almost all of my arguments against the FTMM also apply to the ITTR. I will 

address where the testing requirement differs materially from the mask mandate.  

 I incorporate by reference my arguments in Section A supra. No portion of the 

PHSA authorizes CDC and HHS to make every person flying into the United States 

obtain a negative COVID-19 test within one day of departure. Congress has never 
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enacted an ITTR. The PHSA authorizes “inspection … of animals or articles found 

to be so infected or contaminated as to be sources of dangerous infection to human 

beings.” 42 CFR § 264(a). Humans are not animals or articles, and the testing is 

directed at all international air passengers, not those “found to be so infected or 

contaminated” with a disease. Even if the statute did authorize testing as “inspec-

tion,” it would only be allowed for “arriving passengers,” not those air travelers 

departing foreign nations. 42 CFR § 71.32(b).  

“[T]he [PHSA] codifies the limited regulatory power typical of preventing 
diseases caused by a discrete item or a person at a major port of entry. 
… The text of the [PHSA] lends support to a narrower quarantine power for 
CDC. … The second sentence of Section 264(a) discloses, illustrates, exem-
plifies, and limits to measures similar in scope and character the measures 
contemplated and authorized by Congress when enacting the statute. Yates 
v. United States, 574 U.S. 528, 546 (2015) (applying specific statutory terms 
to cabin the meaning of a broad statutory term).” Florida (emphasis added). 
 

 “Congress directed the actions set forth in Section 361 to certain animals or 

articles, those so infected as to be a dangerous source of infection to people. On 

the face of the statute, the agency must direct other measures to specific targets 

‘found’ to be sources of infection – not to amorphous disease spread but, for exam-

ple, to actually infected animals ...” Skyworks v. CDC, No. 5:20-cv-2407 (N.D. 

Ohio March 10, 2021) (emphasis added).  

“Neither the plain language of § 7301 nor any traditional notion of personal 
liberty would tolerate such a sweeping grant of power. … no arm of the fed-
eral government has ever asserted such power. … A lack of historical prece-
dent tends to be the most telling indication that no authority exists. … The 
government has offered no answer – no limiting principle to the reach of 
the power they insist the President enjoys. For its part, this court will say 
only this: however extensive that power is, the federal-worker mandate ex-
ceeds it.” Feds for Medical Freedom. 
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 Government “actors have been moving the goalposts on pandemic-related sac-

rifices for months, adopting new benchmarks that always seem to put restoration 

of liberty just around the corner.” South Bay (Gorsuch, J.).  

 If the Court finds the PHSA does authorize the ITTR, it should find that § 361 is 

an unconstitutional delegation of legislative power. Doc. 188 at ¶¶ 404-412. 

 
I. Count 10: The ITTR does not comply with the notice-and-comment 
process that is mandatory under the APA. 
 
 I incorporate by reference my arguments in Section B supra. The ITTR suffers 

the same fatal procedural flaw as the FTMM. It’s a legislative rule – but hasn’t been 

adopted into the Code of Federal Regulations – because it prevents me from flying 

into my country of citizenship without obtaining an expensive, time-consuming, 

and unnecessary COVID-19 test. Any U.S. citizen who is unable to submit a nega-

tive COVID-19 test taken within a day before boarding a flight to the United States 

is banned from entering our own country in violation of international law. 

Doc. 188 at ¶¶ 255-260. Such rapid testing is not available in many countries in the 

world, including regions of the United States. Id. at 288-297 & Ex. 134. 

“Violation of the [CSO] triggers a serious consequence... The [CSO] is a rule 
… The APA therefore obligates CDC to … provide notice and comment. … To 
satisfy its notice-and-comment obligations under the APA, ‘an agency must 
consider and respond to significant comments received during the period 
for public comment.’ Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 96 (2015). 
Therefore, the [CSO] violates the APA…” CDC lacked ‘good cause’ to evade 
the statutory duty of notice and comment.” Florida. 
 

 Good cause does not excuse CDC’s failure to comply with the process. 5 U.S.C. 

§ 553(b)(3)(B). The latest version challenged in my Amended Complaint was put 
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into place to supposedly stop the Omicron variant of COVID-19 from entering the 

United States, but public comments would have revealed this plan was destined to 

fail. CDC admits that 99% of new coronavirus infections in the past month are the 

Omicron variant. The ITTR did not stop it from entering America. Public com-

ments would have made this clear. Doc. 219. 

 
J. Count 11: The ITTR is arbitrary, capricious, and an abuse of discre-
tion. 
 
 I incorporate by reference my arguments in Section C supra. I also incorporate 

the facts stated in ¶¶ 285-303 & 397-403 of the Amended Complaint. Doc. 188. The 

Federal Defendants’ actions in promulgating the ITTR are not rational, reasonably 

considered, or reasonably explained. Interestingly the ITTR directly contradicts 

the FTMM. If masks are effective in stopping COVID-19 transmission as the gov-

ernment argues, then there’s no need for a testing requirement because everyone 

flying muzzled would not spread the virus. The Federal Defendants did not con-

sider the devastating consequences of being stranded in a foreign nation without 

access to rapid testing to meet the strict one-day timeframe.  

 The Federal Defendants also fail to explain why fully vaccinated and/or boosted 

Americans flying home need a COVID-19 test to enter the country but not illegal 

aliens (who are mostly unvaccinated and much more likely to be infected)6 and 

                                                 
6 U.S. Customs & Border Protection apprehended 1,855,023 illegal immigrants at the southern 
border since the ITTR took effect in January 2021. https://tinyurl.com/4286et4h (visited Dec. 
28, 2021). Not subjecting these illegal aliens to the ITTR but enforcing it on American citizens 
flying into the country is the utter definition of a severe abuse of agency discretion.  
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others crossing the land borders from Mexico and Canada. Nor why the require-

ment doesn’t apply to travelers arriving by sea when cruiseships have long been a 

hotbed of coronavirus infections. Yet studies have shown airplanes are among the 

safest places you can be during the pandemic. Doc. 188 at ¶¶ 144-162.  

 Numerous travel-industry organizations have called on CDC to repeal the ITTR, 

noting the destruction it has caused with foreign travel down 75% in 2021 com-

pared to 2019, in large part due to the ITTR. Doc. 219. CDC failed to consider the 

damage the ITTR causes one of the economy’s sectors most impacted by the virus. 

Also the groups agree with my argument that the ITTR is completely ineffective in 

stopping the spread of new COVID-19 variants from foreign countries into the 

United States, another important factor CDC failed to consider. Id. 

 
1. The ITTR interferes with the constitutional right to travel. 
 
 The ITTR is an abuse of discretion because an agency may not issue orders that 

violate constitutional rights. I incorporate by reference my arguments in Section F 

supra. Like the FTMM, the ITTR violates my constitutional right to travel interna-

tionally, a right this Court has already recognized. Doc. 187 at 17. The ITTR also 

violates international law. Doc. 188 at ¶¶ 298-303. The ITTR “therefore is patently 

not a regulation ‘narrowly drawn to prevent the supposed evil,’ cf. Cantwell v. Con-

necticut, 310 U.S. 307.” Aptheker v. Secretary of State, 378 U.S. 500 (1964). 
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2. The ITTR violates the Food, Drug, & Cosmetic Act. 

 I incorporate by reference my arguments in Section H supra. Like the FTMM, 

the ITTR violates the FDCA because most COVID-19 tests available in the United 

States – including the ones being sent by the Biden Administration free to any 

American household who requests them – are approved by FDA only for emer-

gency use. Therefore, I have to right to refuse to use the product. Since the ITTR 

applies only overseas, FDA has no oversight on what types of tests are used in for-

eign countries and has no way to verify whether they meet any U.S. standards. 

 
CONCLUSION 

 
 WHEREFORE, I request this Court grant me summary judgment on Counts 1-

12 against Defendants CDC and HHS and enter an order granting Sections A-F and 

I-K in the Amended Complaint’s Prayer for Relief. Doc. 188 at 86-89. Worldwide 

vacatur is the appropriate remedy under the Administrative Procedure Act since 

the agency acted unlawfully. Alabama Ass’n of Realtors. 

 

Respectfully submitted this 16th day of February 2022.

Lucas Wall, plaintiff 
435 10th St., NE 
Washington, DC 20002 
Telephone: 202-351-1735 
E-Mail: Lucas.Wall@yahoo.com 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

 
LUCAS WALL,         :   
              :    
 Plaintiff,           : Case No. 6:21-cv-975-PGB-DCI   
              :   
v.              : District Judge Paul Byron 
              :   
CENTERS FOR DISEASE      : Magistrate Judge Daniel Irick 
CONTROL & PREVENTION et al.,    :  
              :  
 Defendants.          :            
               
 
 

PLAINTIFF’S NOTICE OF INTERNATIONAL  
FLIGHT REBOOKING FOR MARCH 6  

 
 COMES NOW plaintiff, pro se, and asks the Court to please TAKE NOTICE that 

my United Airlines flight from Orlando to Frankfurt, Germany, to visit my brother 

has been rebooked yet again to March 6 since the Court hasn’t ruled on my Motion 

for Preliminary Injunction (Doc. 191). My urgent need to travel due to a family 

emergency continues. Doc. 215. This motion was filed Dec. 28 and fully briefed as 

of Jan. 61 – almost two months ago. 

 Given this 11th or so – it is hard to keep track – change to my flight to Germany 

to see my family (originally scheduled in June 2021), I continue to suffer irrepara-

ble harm of being deprived of my freedom of movement because of the Federal 

Transportation Mask Mandate and International Traveler Testing Requirement  

                                                 
1 The Court has also failed to rule on my Second Motion for Leave to File Reply Brief, submitted 
Jan. 7. Doc. 201. 
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 I would greatly appreciate a decision this week so I can take this flight on March 

6. 

 

Submitted this 27th day of February 2022.

Lucas Wall, plaintiff 
435 10th St., NE 
Washington, DC 20002 
Telephone: 202-351-1735 
E-Mail: Lucas.Wall@yahoo.com 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

 
LUCAS WALL,         :   
              :    
 Plaintiff,           : Case No. 6:21-cv-975-PGB-DCI   
              :   
v.              : District Judge Paul Byron 
              :   
CENTERS FOR DISEASE      : Magistrate Judge Daniel Irick 
CONTROL & PREVENTION et al.,    :  
              :  
 Defendants.          :            
               
 
 

PLAINTIFF’S NOTICE OF SUPPLEMENTAL AUTHORITY RE  
[191] MOTION FOR PI & [230] MOTION FOR SJ: LETTER TO  

WHITE HOUSE FROM 4 MAJOR TRAVEL & BUSINESS  
ORGANIZATIONS URGING ABOLITION OF FTMM & ITTR 

 
 COMES NOW plaintiff, pro se, pursuant to Local Rule 3.01(i), and asks the Court 

to please TAKE NOTICE of supplemental authority supporting my Motion for Pre-

liminary Injunction (Doc. 191) and Motion for Summary Judgment (Doc. 230). 

1. Citation: Letter to White House from 4 Major Travel & Business Organiza-

tions Urging Abolition of FTMM & ITTR (Feb. 25, 2022) 

2. Specification by Page of the Issue or Argument in the Earlier Paper that the 

Authority Supplements: Doc. 191 at 10-11 & 20 and Doc. 230 at 14-21 & 33-35 

(the FTMM and ITTR are arbitrary and capricious); Doc. 191 at 23-25 (the 

public interest requires enjoining the FTMM and ITTR) 

3. Need to Abolish the FTMM: “By March 18, repeal the Federal mask mandate 

for public transportation or provide a clear roadmap to remove the mask 
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mandate within 90 days. ... Airplanes are already equipped with advanced air 

filtration systems, and airports have made large investments in air filtration, 

sanitation, and layouts. COVID-19 hospitalization rates have decreased sig-

nificantly and the mask mandate should be lifted to reflect the improved pub-

lic health environment.” 

4. Need to Abolish the ITTR: "Remove the pre-departure testing requirement 

for all fully vaccinated inbound international arrivals. Because of the perva-

siveness of the omicron variant, increased immunity, and higher vaccination 

in the U.S., the pre-departure testing requirement can be eliminated for fully 

vaccinated individuals without increasing the spread of COVID-19.” 

5. Public Interest: "[M]any of these same policies also came with the devastating 

... consequences of severely limiting and discouraging travel. ... Since the start 

of the pandemic, the federal government’s advisories, policies, and public 

messaging have focused on discouraging or actively restricting domestic and 

international travel. It is time for high-level officials within the Administra-

tion to publicly encourage travel to and within the U.S. Doing so would send 

a clear message to U.S. businesses, trading partners, and travelers alike that 

America is once again open for business." 
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Respectfully submitted this 4th day of February 2022. 

Lucas Wall, plaintiff 
3601 Cosmos Way 
The Villages, FL 32163 
Telephone: 202-351-1735 
E-Mail: Lucas.Wall@yahoo.com 
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February 25, 2022

Dear Mr. Zients: 

We, the undersigned organizations representing the American travel and tourism business community, are grateful 
for the Biden Administration’s continued leadership in the fight against COVID-19. With declining hospitalization 
rates, increased immunity, widely available vaccines and cutting-edge treatments on the horizon, America is 
reaching an inflection point where endemic-focused policies can replace pandemic-driven restrictions. As leading 
U.S. travel and business organizations, we respectfully urge the Administration to chart a clear course for replacing 
pandemic-era travel advisories, requirements and restrictions with endemic-focused policies of a “new normal” that 
enable travel to resume fully, freely and safely.  

Throughout the pandemic, many of us have strongly supported federal policies to combat COVID-19 and keep 
travel moving, including a vaccine requirement to restart international travel and the federal mask mandate. Travel 
businesses also implemented a layered approach to public health and safety that aligned with or exceeded guidance 
from the Centers for Disease Control and Prevention (CDC).

Unfortunately, many of these same policies also came with the devastating—although, at the time, necessary—
consequences of severely limiting and discouraging travel. In 2021, as many other sectors of the economy reached a 
full recovery:

• Business travel spending was approximately 50% below 2019 levels; and
• International travel spending was down a staggering 78% compared to 2019.

Given travel’s slow economic recovery, and in light of the improved public health metrics in the U.S. and medical 
advancements to prevent the worst outcomes of COVID-19, we encourage the Administration to immediately remove 
travel requirements that no longer fit with the current environment and to set clear timelines and metrics for when 
others will be lifted.  

For example, we strongly encourage the Biden Administration to immediately repeal the pre-departure testing 
requirement for vaccinated inbound international air travelers. This would accelerate the return of international travel 
to and from the U.S. without increasing the spread of COVID-19. For other travel protocols, such as the federal mask 
mandate for public transportation and the vaccination requirement for inbound international travel, it is time to set 
clear timetables and metrics for when these pandemic-focused travel requirements can be lifted.   

Please find attached a list of federal travel advisories, requirements and restrictions that we believe should be 
reevaluated, updated or removed. Of course, reasonable and effective risk-based policies can be reinstated at any 
time if new variants of concern emerge or if the public health situation deteriorates. However, we believe it is time 
for the Administration to begin leading the country toward a new normal for travel and on a faster road to a full 
economic recovery.   

Sincerely, 

Airlines for America 
American Hotel & Lodging Association 
U.S. Chamber of Commerce
U.S. Travel Association 

Mr. Jeffrey Zients
Mr. Jeffrey Zients
Coronavirus Response Coordinator
The White House
Washington, DC  20500
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RECOMMENDATIONS FOR A PATHWAY TO THE NEW NORMAL:

• Remove the pre-departure testing requirement for all fully vaccinated inbound international arrivals. Because 
of the pervasiveness of the omicron variant, increased immunity and higher vaccination in the U.S., the pre-
departure testing requirement can be eliminated for fully vaccinated individuals without increasing the spread 
of COVID-19. Removing the pre-departure testing requirement will incentivize vaccination, increase demand 
for international travel to and from the U.S., and better align passenger aviation entry requirements with those 
at U.S. land border points of entry and other major travel-trade partners abroad (e.g., the United Kingdom and 
European Union).    

• By March 18, repeal the Federal mask mandate for public transportation or provide a clear roadmap to 
remove the mask mandate within 90 days. The federal mask mandate for transportation networks is set 
to expire on March 18. The Administration should use this date as a decision point for either repealing this 
mandate or announcing a plan and timeline to repeal the federal mask mandate within the subsequent 90 days.  
Airplanes are already equipped with advanced air filtration systems, and airports have made large investments 
in air filtration, sanitation and layouts. COVID-19 hospitalization rates have decreased significantly and the mask 
mandate should be lifted to reflect the improved public health environment.  

• End “avoid travel” advisories and the use of travel bans. The CDC should ensure that Americans are not 
dissuaded from traveling to any place with COVID-19 case rates that are equal to, or less than, the case rates 
prevailing in the U.S. As conditions continue to improve, the CDC should end all “avoid travel” advisories for 
vaccinated individuals. In the future, the Biden Administration should avoid the use of travel bans from specific 
countries, which are not recommended by the World Health Organization (WHO) and have proven to be an 
ineffective means of preventing the spread of COVID-19.     

• Work with other countries to normalize travel conditions and entry requirements. As the pandemic abates 
and the Administration works to ease domestic and international travel requirements, it should encourage other 
nations to do the same and ensure that Americans are afforded the same travel privileges to other nations that 
their citizens have in the U.S. This should include an effort to align entry protocols with countries representing 
the top 20 inbound travel markets for the U.S., which include the United Kingdom and several nations in the 
European Union, as well as a coordinated effort within the State Department to resume routine visa processing 
in those aforementioned inbound travel markets. This will not only help avoid a confusing patchwork of different 
vaccination, testing and entry requirements across the globe, but it will also help the U.S. economy achieve the 
full recovery that it has been searching for since the pandemic’s beginning.  

• By June 1, develop benchmarks and timelines for a pathway to the new normal that repeals pandemic-
focused travel restrictions. As COVID-19 and its variants become no more deadly than many other illnesses 
which are not closely monitored—or for which there are no travel implications—all remaining restrictions, 
including international vaccine and testing mandates, as well as any remaining mask mandates, should be 
removed. We strongly encourage the Administration to chart a path to the new normal and announce a plan to 
replace pandemic-focused travel restrictions with more permanent travel policies.    

• Send a clear message to the American public and the world that it is safe to travel again, particularly for 
vaccinated individuals. Nations around the world are delivering public messages from high-level government 
officials and investing in travel promotion campaigns to encourage the resumption of domestic and international 
travel. Since the start of the pandemic, the federal government’s advisories, policies and public messaging have 
focused on discouraging or actively restricting domestic and international travel. It is time for high-level officials 
within the Administration to publicly encourage travel to and within the U.S. Doing so would send a clear 
message to U.S. businesses, trading partners and travelers alike that America is once again open for business.
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
 
LUCAS WALL,  
 
 Plaintiff, 
 
v. Case No: 6:21-cv-975-PGB-DCI 
 
CENTERS FOR DISEASE 
CONTROL & PREVENTION, 
DEPARTMENT OF HEALTH & 
HUMAN SERVICES, GREATER 
ORLANDO AVIATION 
AUTHORITY and CENTRAL 
FLORIDA REGIONAL 
TRANSPORTATION 
AUTHORITY, 
 
 Defendants. 
 / 

ORDER 

This cause comes before the Court on Plaintiff Lucas Wall’s Time-Sensitive 

Motion for a Preliminary Injunction against Defendants the Centers for Disease 

Control and Prevention and the Department of Health and Human Services 

(collectively, the “Federal Defendants”) (Doc. 191 (the “Motion”)), the Federal 

Defendants’ response in opposition (Doc. 199), and Plaintiff’s Second Motion for 

Leave to File a Reply Brief (Doc. 201).1  In his Motion, Plaintiff, wanting to fly to 

 
1  On December 29, 2021, the day after he filed this Motion, Plaintiff filed his First Motion for 

Leave to File a Reply Brief. (Doc. 192). The Court denied it without prejudice as premature, 
stating that Plaintiff can move for leave to file a reply brief once the Federal Defendants 
submitted their response in opposition. (Doc. 196).  
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Germany to visit his family, seeks a “worldwide” preliminary injunction against the 

Federal Defendants’ enforcement of two mandates issued in response to the 

COVID-19 pandemic: the federal transportation mask mandate (“FTMM”), which 

requires individuals traveling via public transportation to wear a mask; and the 

international traveler testing requirement (“ITTR”), which requires international 

travelers to obtain a negative COVID-19 test prior to departure to the United States 

from a foreign country. (Docs. 191, 191-1).2 Recognizing that the Court may have 

qualms about enjoining the Federal Defendants on a global scale, Plaintiff presents 

two alternatives: a preliminary injunction against the Federal Defendants’ 

enforcement of the FTMM as to “any person who self-declares a medical condition 

that prevents them from safely wearing a face covering”3; or a preliminary 

injunction against the Federal Defendants’ enforcement of the FTMM and the 

ITTR as to Plaintiff, only, to accommodate his constantly-rescheduled flight to 

Germany. (Doc. 191, p. 1 n.1; Doc. 191-2, p. 1; Doc. 191-3, pp. 1–2). 

To obtain a preliminary injunction, Plaintiff, as the movant, must establish: 

(1) a substantial likelihood of success on the merits of the underlying case; (2) 

irreparable injury in the absence of the proposed preliminary injunction; (3) the 

 
2  Originally, Plaintiff also sued the Transportation Security Administration (“TSA”), the 

Department of Homeland Security (“DHS”), the Department of Transportation (“DOT”), 
President Joseph R. Biden, Jr., the Greater Orlando Aviation Authority (“GOAA”), and the 
Central Florida Regional Transportation Authority (“LYNX”). (Doc. 1). On December 18, 
2021, the Court dismissed with prejudice Plaintiff’s claims against the TSA, the DHS, the DOT, 
and the President (Doc. 187), and Plaintiff does not request preliminary injunctive relief as to 
the GOAA and LYNX (Doc. 191, p. 2 n.2).   

 
3  Notably, Plaintiff still proposes a worldwide preliminary injunction against the Federal 

Defendants’ enforcement of the ITTR. (Doc. 191-2, p. 2).  
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threatened injury to the movant exceeds the damage that the preliminary 

injunction may cause the opposing party; and (4) the preliminary injunction would 

not disserve the public interest. Swain v. Junior, 961 F.3d 1276, 1284–85 (11th Cir. 

2020).4 Ultimately, “a preliminary injunction is an extraordinary and drastic 

remedy not to be granted unless the movant clearly establishe[s] the ‘burden of 

persuasion’ as to each of the four prerequisites.” Siegel v. LePore, 234 F.3d 1163, 

1176 (11th Cir. 2000) (per curiam) (quoting McDonald’s Corp. v. Robertson, 

147 F.3d 1301, 1306 (11th Cir. 1998)).  

After careful consideration of the record and the parties’ respective briefs, 

the Court concludes that a reply brief and/or a hearing on the Motion are 

unnecessary5 because it is obvious that Plaintiff lacks an irreparable injury, “the 

sine qua non of [preliminary] injunctive relief.” Ne. Fla. Chapter of Ass’n of Gen. 

Contractors of Am. v. City of Jacksonville, 896 F.2d 1283, 1285 (11th Cir. 1990) 

(internal quotations omitted); Siegel, 234 F.3d at 1176 (“Significantly, even if 

Plaintiffs establish a likelihood of success on the merits, the absence of a 

substantial likelihood of irreparable injury would, standing alone, make 

preliminary injunctive relief improper.”). Thus, the Court finds that the matter is 

ripe for review and that the Motion is due to be denied.  

 
4  Where, as here, the government is the opposing party, the third and fourth factors “merge.” 

Id. at 1293 (quoting Nken v. Holder, 556 U.S. 418, 435 (2009)).  
 
5  “A district court has inherent authority to manage its own docket ‘so as to achieve the orderly 

and expeditious disposition of cases.’” Equity Lifestyle Props., Inc. v. Fla. Mowing & 
Landscape Serv., Inc., 556 F.3d 1232, 1240 (11th Cir. 2009) (quoting Chambers v. NASCO, 
Inc., 501 U.S. 32, 43 (1991)). 
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In his Motion, Plaintiff asserts three purported irreparable injuries. First, 

Plaintiff worries that he will be unable to find a rapid COVID-19 test within the 

time frame delineated by the ITTR in Germany and thus be “stranded abroad.” 

(Doc. 191, pp. 22).6 This professed irreparable injury is both remote and 

speculative and cannot entitle Plaintiff to a preliminary injunction against 

enforcement of the ITTR. See Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 

(2008) (“Issuing a preliminary injunction based only on a possibility of irreparable 

harm is inconsistent with our characterization of injunctive relief as an 

extraordinary remedy that may only be awarded upon a clear showing that the 

plaintiff is entitled to such relief.”); Siegel, 234 F.3d at 1176 (“As we have 

emphasized on many occasions, the asserted irreparable injury must be neither 

remote nor speculative, but actual and imminent.” (internal quotations omitted)).7  

Second, Plaintiff insists that he continues to miss his periodically postponed 

flight to Germany because of his inability to wear a mask while travelling pursuant 

to the FTMM. (Doc. 191, pp. 21–22).8 This is a sufficient injury for standing 

purposes—but it is certainly not an irreparable one warranting preliminary 

 
6  “I face a strong possibility I would suffer the irreparable injury of being stranded abroad if 

access to rapid COVID-19 testing within a day of departure is not available.” (Id. at p. 22).  
 
7  In Plaintiff’s Second Motion for Leave to File a Reply Brief, he states that “[h]arm from being 

stranded abroad due to lack of test availability is not speculative, as seen by the shortage of 
tests right here in America.” (Doc. 201, p. 2). A shortage of COVID-19 tests in America does 
not demonstrate a shortage of COVID-19 tests in Germany.  

  
8  “I’m suffering irreparable harm of being banned from the nation’s entire public[] 

transportation system due to the FTMM because I medically can’t wear a face mask even 
though I’ve been fully vaccinated and boosted as the [Centers for Disease Control and 
Prevention] urge[].” (Id. at p. 21).  
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injunctive relief. Plaintiff’s desire to, in his words, “release [his] pent-up 

wanderlust” is not an emergency, and his Motion fails to identify any other 

exigency justifying the issuance of a preliminary injunction against the Federal 

Defendants’ enforcement of the FTMM. (Id. at p. 23). Even accepting as true 

Plaintiff’s unsupported claim that his medical conditions prevent him from 

wearing a mask, Plaintiff fails to demonstrate that he has exhausted the procedure 

for obtaining an exemption from the FTMM for his prospective trip to Germany.9 

And the outright refusal to wear a mask, without possessing a valid exemption from 

the FTMM, is a voluntary choice, not irreparable harm. See Scroos LLC v. Att’y 

Gen. of the United States, No. 6:20-cv-689, 2020 WL 5534281, at *3 (M.D. Fla. 

Aug. 27, 2020) (first citing Salt Lake Trib. Publ’g Co. v. AT&T Corp., 320 F.3d 

1081, 1106 (10th Cir. 2003); then citing Bellin v. La Pensee Condo. Ass’n, No. 05-

80071-CIV, 2005 WL 8156021, at *9 (S.D. Fla. Oct. 13, 2005), report and 

recommendation adopted, 2006 WL 8433644 (S.D. Fla. Jan. 6, 2006); and then 

 
9  Plaintiff mentions that he missed numerous flights because of his inability to wear a mask 

while travelling pursuant to the FTMM, but the basis of this Motion is Plaintiff’s future flights, 
not his prior flights. (Id. at pp. 21–22). Preliminary injunctive relief is, of course, forward-
looking, to prevent irreparable harm, not to remedy past harms, which is the purpose of this 
lawsuit. See Winter, 555 U.S. at 22; Siegel, 234 F.3d at 1176.  

 
Plaintiff also mentions that “multiple airlines” have denied his applications for exemptions 
from the FTMM, but, again, the Motion is silent regarding Plaintiff’s efforts to obtain an 
exemption for his flight to Germany. (Id. at p. 2). In fact, in his Second Motion for Leave to 
File a Reply Brief, Plaintiff states: “I have not attempted to obtain a mask exemption for this 
next flight because doing so would be futile given the illegal procedures United [Airlines] may 
use as stated in the FTMM. Many others have tried to get mask exemptions from United 
[Airlines] and been denied. The exemption process is illegal and a total farce.” (Doc. 201, p. 
1). Plaintiff’s perceived futility of the exemption procedure, based on his predictions of United 
Airline’s actions and others’ experiences, does not allow him to bypass that process with a 
preliminary injunction. The fact remains that Plaintiff chooses not to pursue the options 
available to him.  
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citing 11A CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL 

PRACTICE AND PROCEDURE § 2948.1 (3d ed. 2020)) (“Self-inflicted wounds do not 

constitute irreparable harm.”). Plaintiff can still fly in compliance with the FTMM, 

or he can apply for an exemption to the FTMM, or he can continue changing his 

Germany flight. (See Docs. 186, 203, 215, 218, 220, 227). Regardless, this lawsuit 

adequately addresses Plaintiff’s constitutional and statutory challenges to the 

mandate.  

In other words, the likelihood that Plaintiff will decide to continue delaying 

his vacation to Germany during the pendency of this action, rather than go on his 

trip and comport with the FTMM or apply for an exemption to the FTMM, is simply 

not an urgent situation requiring the “extraordinary and drastic remedy” of a 

preliminary injunction. The inconvenience to Plaintiff of rescheduling his 

European sojourn is not an irreparable injury. 

Third, Plaintiff contends that the ITTR and the FTMM violate his 

constitutional rights and, therefore, he possesses an irreparable harm. (Doc. 191, 

pp. 21–22). This assertion is contrary to binding precedent. The Eleventh Circuit 

has determined that an alleged violation of constitutional rights does not always 

constitute irreparable harm: “The only areas of constitutional jurisprudence where 

we have said that an on-going violation may be presumed to cause irreparable 

injury involve the right of privacy and certain First Amendment claims establishing 

an imminent likelihood that pure speech will be chilled or prevented altogether.” 

Siegel, 234 F.3d at 1178. This case does not implicate the right of privacy or the 
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First Amendment. (See Doc. 188). Indeed, in his Motion, Plaintiff only references 

his Fifth Amendment right to due process and his right to travel. (Doc. 191, pp. 13–

16, 20–23).  

Furthermore, the convoluted, extensive procedural posture of this case 

bolsters the Court’s judgment.10 Plaintiff initiated this action on June 7, 2021. 

(Doc. 1). Three days later, Plaintiff filed an Emergency Motion for a Temporary 

Restraining Order against the Federal Defendants’ enforcement of the FTMM and 

the ITTR (Doc. 8), which the Court denied on June 15, 2021, for lack of irreparable 

injury. (Doc. 28).  

On June 11, 2021, Plaintiff filed a Time-Sensitive Motion to Exceed the 

Court’s Page Limits, seeking the Court’s permission to file a 50-page request for 

preliminary injunctive relief (Doc. 9), which the Court denied that same day (Doc. 

10). In blatant defiance of this ruling and Local Rule 3.01(a), which provides that 

motions and other legal memorandums must consist of “a single document no 

longer than [25] pages inclusive of all parts,” Plaintiff filed two 25-page Motions 

for Preliminary Injunctive Relief on June 17, 2021, and June 18, 2021, respectively. 

(Docs. 33, 36). Thus, on June 22, 2021, United States Magistrate Judge Daniel 

Irick struck them, allowing Plaintiff to refile one 25-page request for preliminary 

injunctive relief. (Doc. 55).  

 
10  Given the bloated state of this file, a consequence of Plaintiff’s inundation of the docket with 

unnecessary filings, the Court restricts its discussion of this case’s history to those details that 
are directly relevant here.  
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Instead of doing so, Plaintiff filed an Emergency Motion to Vacate 

Magistrate Judge Irick’s Order Striking Plaintiff’s Motions for Preliminary 

Injunctive Relief (Doc. 56), which the Court denied, noting Plaintiff’s disingenuous 

conduct (Doc. 67).11 The Court also explained that Plaintiff’s travel plans do not 

constitute an “Emergency” and warned him that further violation of Local Rule 

3.01(e) would result in appropriate sanctions. (Id. at pp. 6–7).  

Meanwhile, Plaintiff appealed these rulings in the Court of Appeals for the 

Eleventh Circuit (Docs. 58, 59, 60),12 which the Eleventh Circuit dismissed, 

highlighting that Plaintiff’s “refusal to refile his preliminary injunction motion in 

[this Court] in compliance with the [] [L]ocal [R]ules . . . [was] an insufficient basis 

for [the] exercise [of] appellate jurisdiction.” (Doc. 74, p. 2; see Doc. 70). 

Thereafter, Plaintiff submitted an Emergency Application for a Writ of Injunction 

in the Supreme Court of the United States (Doc. 89), which Justice Clarence 

Thomas summarily denied on July 14, 2021 (Doc. 91).13  

 
11  Additionally, Plaintiff filed a Motion to Disqualify Magistrate Judge Irick, accusing him of 

bias. (Doc. 61). Magistrate Judge Irick denied the Motion to Disqualify, correctly holding that 
Plaintiff’s dissatisfaction with his Order Striking Plaintiff’s Motions for Preliminary Injunctive 
Relief is not a basis for recusal. (Doc. 98).  

 
12  Not only did Plaintiff attempt to appeal the Court’s Order Denying Plaintiff’s Request for a 

Temporary Restraining Order (Doc. 28) and Magistrate Judge Irick’s Order Striking Plaintiff’s 
Motions for Preliminary Injunctive Relief (Doc. 55), but Plaintiff also sought to appeal the 
Court’s Order Referring the Case to Magistrate Judge Irick for Reports and 
Recommendations, issued on June 17, 2021 (Doc. 31).  

 
13  In their response brief, the Federal Defendants state that Plaintiff (and various individuals 

that he is “working collectively with”) filed emergency motions for preliminary injunctive 
relief against the TSA’s enforcement of the FTMM in the Second, Fourth, Fifth, Sixth, Eighth, 
and Eleventh Circuits. (Doc. 199, pp. 14–15). The Fourth and Eighth Circuits rejected the 
requests, and the Second, Fifth, Sixth, and Eleventh Circuits transferred the cases to the D.C. 
Circuit, which then rejected the requests. (Id.). The Federal Defendants also state that Plaintiff 
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Yet Plaintiff failed to refile the instant Motion until December 28, 2021, over 

six months from his first improper request(s) and five months from the Eleventh 

Circuit’s dismissal of his appeal, which “note[d]” Plaintiff’s “refusal to refile his 

preliminary injunction motion . . . in compliance with [this] [C]ourt’s [L]ocal 

[R]ules.” (Doc. 74, p. 2). In the interim, Plaintiff buried this Court in an avalanche 

of other filings, waiting, inexplicably, to bring this Motion until 10 days after the 

Court issued an opinion evaluating three Motions to Dismiss the Complaint, 

competing Motions for Summary Judgment, Magistrate Judge Irick’s Report and 

Recommendations as to all these disparate requests, Plaintiff’s Objection thereto, 

and all the pertinent responses and replies to the above (Doc. 187). Plaintiff’s 

egregious—and unexplained—inaction clearly exposes his lack of irreparable 

injury. Wreal, LLC v. Amazon.com, Inc., 840 F.3d 1244, 1248 (11th Cir. 2016) (“A 

delay in seeking a preliminary injunction of even only a few months—though not 

necessarily fatal—militates against a finding of irreparable harm. . . . the very idea 

of a preliminary injunction is premised on the need for speedy and urgent action 

to protect a plaintiff’s rights before a case can be resolved on its merits. For this 

reason, our sister circuits and district courts within this Circuit and elsewhere have 

found that a party’s failure to act with speed or urgency in moving for a preliminary 

 
filed another emergency application for a preliminary injunction against the TSA’s 
enforcement of the FTMM with the Supreme Court on November 29, 2021, which Chief 
Justice John Roberts denied without comment, without reference of the matter to the full 
Supreme Court, and without any noted dissent. (Id. at p. 15). On December 21, 2021, Plaintiff 
filed an identical request with the Supreme Court, which Justice Gorsuch distributed for the 
Supreme Court’s January 14, 2022, Conference. (Id. at p. 15 n.3).  
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injunction necessarily undermines a finding of irreparable harm.” (internal 

citations omitted)). 

Unfortunately, the Court’s summary of the background of this case cannot 

not end here. The history of this case not only contravenes Plaintiff’s claim of 

irreparable injury, but it also reveals Plaintiff’s sanctionable conduct. Specifically, 

in light of the above rulings, the Court struck the “Time-Sensitive” designation 

from this Motion as another violation of Local Rule 3.01(e) on January 4, 2022. 

(Doc. 196). In doing so, the Court again explained that Plaintiff’s travel plans do 

not rise to the level of exigency that justifies expedited relief and repeated its 

sanctions warning. (Id. at pp. 2–3). Despite this admonition, on January 10, 2022, 

Plaintiff filed a Notice of International Flight Rebooking, requesting the Court to 

rule on the Motion “no later than” January 21, 2022, so that he can fly to Germany. 

(Doc. 203). The Court found that although Plaintiff did not designate this filing as 

“Time-Sensitive” or an “Emergency,” the explicit demand for immediate attention 

amounted to such a label. (Doc. 211). Emphasizing that, throughout this litigation, 

Plaintiff has tiresomely attempted to find loopholes to the Court’s Local Rules and 

has displayed impertinent disregard for the Court’s busy docket, the Court revoked 

Plaintiff’s electronic filing privileges and advised him that further violations of its 

Orders and Local Rules would result in monetary sanctions. (Id.).  

A few days later, Plaintiff filed “Objections” to the Court’s Sanction Order. 

(Doc. 214). Plaintiff also filed a second Notice of International Flight Rebooking, 

this time requesting a ruling on the Motion prior to his rescheduled flight to 
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Germany on January 30, 2022, fully aware that his demand violated the Court’s 

Sanction Order. (Doc. 215).14 Once that “deadline” elapsed, Plaintiff filed a third 

Notice of International Flight Rebooking, requesting a ruling on the Motion by his 

re-rescheduled flight to Germany on February 6, 2022 (Doc. 218), and, to this date, 

he continues to follow this pattern, each time requesting that the Court rule on the 

Motion by a certain day (Docs. 220, 227, 238).15   

As to Plaintiff’s “Objections,” parties cannot object to an order by a United 

States District Court, and therefore the Court strikes this filing as improper. Cf. 

FED. R. CIV. P. 72 (allowing parties to object to a Magistrate Judge’s non-dispositive 

orders and Reports and Recommendations). Furthermore, when the Court 

revoked Plaintiff’s electronic filing privileges, it intended to exclude Plaintiff from 

its electronic filing system completely, unaware that the Middle District of Florida 

 
14  “I suppose I don’t dare ask for a ruling by another specific day, but the Court’s conduct will 

not deter me from asserting what is critically important to my family and me.” (Id. at p. 2).  
 
15  In addition to his travel plans, some of these Notices of International Flight Rebooking cite 

Plaintiff’s brother’s separation from his wife, Plaintiff’s sister-in-law, as the basis for Plaintiff’s 
“urgent need to travel.” (Doc. 215, p. 2; see also Docs. 218, 220, 227, 238). The personal lives 
of third parties to this litigation do not constitute an “Emergency” situation under Local Rule 
3.01(e).   

 
Further, in his Second Motion for Leave to File a Reply Brief, Plaintiff states: “The ability to 
change flights does not negate the irreparable harm of lost time spent with family abroad. 
Also, my brother and/or his wife could die before a final merits decision is reached, and there 
would be no way to rewind time to see them one final time.” (Doc. 201, p. 1). For the reasons 
stated above, “lost time” is an injury, but not an irreparable one. Moreover, the Court notes 
that this is the first time throughout the course of this nine-month litigation that Plaintiff has 
expressed concern over his relations dying, and he does not provide any reasonable basis for 
this fear, such as a serious illness or debilitating accident. Interestingly, Plaintiff does not 
mention this concern in the Notices of International Flight Rebooking, including the ones filed 
after the Second Motion for Leave to File a Reply Brief. Death is certain and unpredictable—
the Court cannot hand out preliminary injunctions on this ground alone. Otherwise, 
preliminary injunctions would proliferate, and the irreparable injury component would be a 
nullity.  
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established an electronic filing portal for pro se litigants during the COVID-19 

pandemic. Consequently, the Court’s sanction, meant to subdue the overwhelming 

amount of unnecessary and irrelevant filings by Plaintiff, has been ineffective. This 

portal is for unrestricted pro se litigants, not those who, like Plaintiff, have been 

sanctioned for violating the Court’s Orders. Accordingly, the Court clarifies its 

Sanctions Order and, particularly given Plaintiff’s recent violations of that Order, 

directs the Clerk of Court to restrict Plaintiff’s access to the portal. Plaintiff must 

submit future filings in person or by mail, the typical rule for pro se parties.16 

As to Plaintiff’s litany of Notices of International Flight Rebooking, the Court 

strikes these as violations of its Sanctions Order. If Plaintiff files any future Notice 

of International Flight Rebooking, or anything similar, or in any other way violates 

any of the Court’s Orders, then the Court will immediately strike the offending 

document without further notice to Plaintiff and refer it to Magistrate Judge Irick 

for a Report and Recommendations regarding appropriate sanctions.  

Therefore, it is hereby ORDERED AND ADJUDGED as follows: 

1. Plaintiff’s Motion for a Preliminary Injunction Against the Federal 

Defendants (Doc. 191) is DENIED.  

2. Plaintiff’s Second Motion for Leave to File a Reply Brief (Doc. 201) is 

DENIED.  

 
16  The Court further clarifies that its Sanctions Order does not revoke Plaintiff’s ability to receive 

electronic notice of filings by Defendants. Rather, the Court limits the sanction to Plaintiff’s 
ability to file electronically.  
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3. The Clerk of Court is DIRECTED to strike Plaintiff’s “Objections” to 

the Court’s Sanctions Order (Doc. 214).  

4. The Clerk of Court is DIRECTED to strike Plaintiff’s Notices of 

International Flight Rebooking (Docs. 211, 215, 218, 220, 227, 238). 

The Court advises Plaintiff that any future Notice of International 

Flight Rebooking, or anything similar, or any other violation of any of 

the Court’s Orders will result in reference of the matter to Magistrate 

Judge Irick for a Report and Recommendations regarding 

appropriate sanctions.  

DONE AND ORDERED in Orlando, Florida on March 4, 2022. 

  

 
Copies furnished to: 
 
Counsel of Record 
Unrepresented Parties 
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INTRODUCTION 

“The COVID-19 global pandemic poses one of the greatest threats to the 

operational viability of the transportation system and the lives of those on it seen in 

decades.”  Corbett v. TSA, 19 F.4th 478, 480 (D.C. Cir. 2021).  In response to that 

threat, the Centers for Disease Control and Prevention (CDC) has issued temporary 

orders that (with some exceptions) generally require (1) individuals to wear masks 

when traveling on public transportation conveyances like airplanes and trains; and 

(2) international air travelers to provide proof of a negative COVID-19 test (or 

recovery from COVID-19) before departure to the United States.   

Plaintiff Lucas Wall claims that those orders exceed the CDC’s statutory 

authority, are arbitrary and capricious or procedurally infirm under the Administrative 

Procedure Act (APA), and violate the U.S. Constitution.  Underlying these challenges 

is Plaintiff’s contrarian position that “face masks are totally ineffective in reducing 

coronavirus spread but are harmful to human health in at least 68 ways.”  Am. Compl. 

at 3, ECF No. 188.   

All of these claims are meritless—both on the science, and on the law.  Congress 

prudently gave the Executive Branch broad authority to take reasonable public-health 

measures to prevent the spread of communicable disease.  That authority has never 

been more important than during this pandemic, and the measures at issue here—

masking and testing—are conventional disease prevention steps, squarely in the 

heartland of that authority.  Plaintiff offers no basis for this Court to accept his 

invitation “to substitute [his] judgment for that of the agency.”  Motor Vehicle Mfrs. 
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Ass’n of U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).  For those who 

seek to use our nation’s public transportation systems during an unprecedented global 

pandemic of an airborne respiratory virus, Congress has entrusted those judgments to 

the medical experts at the CDC—not to Plaintiff. 

The Court should enter summary judgment for Federal Defendants on all 

claims. 

BACKGROUND 

I. Statutory and Regulatory Background 

Congress enacted the Public Health Service Act in 1944.  Consolidation & 

Revision of Laws Relating to the Public Health Service, H.R. Rep. No. 1364, 78th Cong. 2d 

Sess., at 1 (1944).  The resulting statute, 42 U.S.C. § 264—part of a broader statutory 

scheme authorizing the Department of Health and Human Services (HHS) to take 

wide-ranging public-health actions, see id. §§ 264-272—authorizes the Secretary of 

HHS1 “to make and enforce such regulations as in his judgment are necessary to 

prevent the introduction, transmission, or spread of communicable diseases from 

foreign countries into the States or possessions, or from one State or possession into 

any other State or possession.”  Id. § 264(a).  The second sentence of subsection (a) 

further clarifies that “[f]or purposes of carrying out and enforcing such regulations,” 

                                                 
1 Although the statute assigns authority to the Surgeon General, all statutory powers and 

functions of the Surgeon General were transferred to the Secretary of HHS in 1966, 31 Fed. Reg. 8855 
(June 25, 1966), 80 Stat. 1610 (1966); see also Pub. L. No. 96-88, § 509(b), 93 Stat. 668, 695 (1979) 
(codified at 20 U.S.C. § 3508(b)).  The Secretary has retained these authorities despite the 
reestablishment of the Office of the Surgeon General in 1987. 
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the Secretary “may provide for such inspection, fumigation, disinfection, sanitation, 

pest extermination, destruction of animals or articles found to be so infected or 

contaminated as to be sources of dangerous infection to human beings, and other 

measures, as in his judgment may be necessary.”  Id. 

Subsection (b) imposes specific limits on the Secretary’s ability to “provide for 

the apprehension, detention, or conditional release of individuals”—a power not 

specifically identified in subsection (a)—permitting such impositions on a person’s 

physical movement only for diseases specified by Executive Order.  Id. § 264(b).  

Subsections (c) and (d) set further limits on the detention of individuals.  See id. 

§ 264(c)-(d).  The final subsection provides that the statute and any regulation adopted 

thereunder supersede state law “to the extent that such a provision conflicts with an 

exercise of Federal authority.”  Id. § 264(e).   

The Secretary has promulgated several regulations implementing these 

provisions and delegating their enforcement to CDC.  See 42 C.F.R. pt. 70; Control of 

Communicable Diseases, Apprehension and Detention of Persons With Specific Diseases, 

Transfer of Regulations, 65 Fed. Reg. 49,906, 49,907 (Aug. 16, 2000).  A regulation now 

codified at 42 C.F.R. § 70.2 provides the CDC with broad discretion to address the 

uncontrolled spread of communicable disease.  Specifically, if the CDC Director 

“determines that the measures taken by health authorities of any State or possession 

(including political subdivisions thereof) are insufficient to prevent the spread of any 

of the communicable diseases” between or among states, he is empowered to “take 

such measures to prevent such spread of the diseases as he/she deems reasonably 
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necessary.”  42 C.F.R. § 70.2.  These measures include, but are not limited to, 

“inspection, fumigation, disinfection, sanitation, pest extermination, and destruction 

of animals or articles believed to be sources of infection.”  Id.  In addition, separate 

longstanding regulations provide that “[w]henever the Director has reason to believe 

that any arriving carrier . . . is or may be infected . . . with a communicable disease, 

he/she may require detention, disinfection, . . . or other related measures respecting 

the carrier or article or thing as he/she considers necessary to prevent the introduction, 

transmission, or spread of communicable diseases.”  42 C.F.R. § 71.32(b); see also id.  

§ 71.31(b) (allowing “detention of a carrier until the completion of the measures 

outlined in this part that are necessary to prevent the introduction or spread of a 

communicable disease”).  And other regulations authorize CDC to limit interstate 

travel of infected persons, see id. § 70.3, to apprehend and detain persons, id. § 70.6, 

and to conduct medical examinations, id. § 70.12, to control the spread of disease. 

II. The COVID-19 Pandemic 

The respiratory disease COVID-19 is caused by the novel coronavirus SARS-

CoV-2.  See Ex. 2, CDC, Requirement for Negative Pre-Departure COVID-19 Test Result or 

Documentation of Recovery From COVID-19 for all Airline or Other Aircraft Passengers 

Arriving Into the United States From Any Foreign Country, 86 Fed. Reg. 69,256, 69,258 

(Dec. 7, 2021).  COVID-19 poses a risk of “severe” respiratory illness, meaning that 

infected persons may require hospitalization, intensive care, or the use of a ventilator.  

Id. at 69,259.  Severe cases may be fatal.  Id.  The virus that causes COVID-19 spreads 

in several ways, including when an individual “[b]reath[es] in air when close to an 
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infected person.”  CDC, How COVID 19 Spreads (updated July 14, 2021), 

https://perma.cc/R38B-WAPL.  Persons not displaying symptoms are capable of 

transmitting the virus.  86 Fed. Reg. at 69,258.  As of the date of this filing, the virus 

has infected more than 79 million and killed more than 972,000 people in the United 

States alone, and many more around the world.  See CDC, COVID Data Tracker, 

https://perma.cc/BH8K-HHSG (Mar. 25, 2022).  Mask wearing “is one of the most 

effective strategies available for reducing COVID-19 transmission.”  Ex. 1, CDC, Order 

Under Section 361 of the Public Health Service Act, Requirement for Persons To Wear Masks 

While on Conveyances and at Transportation Hubs, 86 Fed. Reg. 8025, 8026 (Feb. 3, 2021). 

III. The Challenged Orders 

a. The CDC’s Transportation Mask Order 

The CDC issued the transportation mask order on February 3, 2021.  See id.  

Generally, the order requires persons to “wear masks over the mouth and nose when 

traveling on any conveyance . . . into or within the United States” and “at 

transportation hubs.”  Id. at 8026.2   

The order exempts “child[ren] under the age of 2,” and anyone “with a 

disability who cannot wear a mask, or cannot safely wear a mask,” among others.  Id. 

at 8027.  It also exempts (among other things) “[p]rivate conveyances operated solely 

                                                 
2 On March 10, 2022, CDC announced that, in advance of April 18, 2022, it will work with 

government agencies to inform a revised policy framework for when, and under what circumstances, 
masks should be required in the public transportation corridor. 
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for personal, non-commercial use.”  Id. at 8028.  And it does not apply “[w]hile eating, 

drinking, or taking medication, for brief periods.”  Id. at 8027.3 

b. The CDC’s International Traveler Testing Order 

On January 13, 2021, “[b]ased on increased transmissibility and spread of . . . 

new variants of SARS-CoV-2 and to reduce introduction and spread of these and 

future SARS-CoV-2 variants into the United States,” the CDC issued an order 

generally requiring air travelers to provide proof of a negative COVID-19 test before 

departure to the United States.  See ECF No. 125-8 at 5.  Subsequently, on January 26, 

2021, the testing order was reissued with minor modifications.  See ECF No. 125-9.   

In December 2021, the CDC issued a further amended testing order, which 

Plaintiff challenges in his amended complaint.  See Ex. 2, 86 Fed. Reg. 69,256.  

Overall, the justification for this testing requirement is simple: “requiring passengers 

to demonstrate pre-departure either a negative COVID-19 test result or recovery from 

COVID-19 after previous SARS-CoV-2 infection in the past 90 days is necessary to 

reduce the risk of transmission of the SARS-CoV-2 virus, including the Omicron 

variant and other virus variants, and to protect the health of fellow passengers, aircraft 

crew, and U.S. communities.”  Id. at 69,260.   

                                                 
3 The Transportation Security Administration (TSA) has also issued a series of Security 

Directives, through which TSA assists with the enforcement of the CDC’s mask order.  See generally 
Corbett v. TSA, 19 F.4th 478 (D.C. Cir. 2021) (holding that TSA Security Directives requiring masks 
in public-transportation systems are lawful); see also id. at 490 (Henderson, J., dissenting) (dissenting 
on the basis that plaintiff lacked standing, but also noting that, “[o]n the merits, this petition for review 
is a slam dunk loser”).  TSA is no longer a party to this case. 
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IV. This Lawsuit 

Plaintiff filed this lawsuit on June 7, 2021.  ECF No. 1.  After myriad filings—

including multiple unsuccessful attempts by Plaintiff to seek injunctive relief from this 

Court, the Eleventh Circuit, and the Supreme Court—on December 18, 2021, Judge 

Byron issued an order, ECF No. 187, which adopted in substantial part Magistrate 

Judge Irick’s October 7, 2021 Report & Recommendation, ECF No. 155.  The result 

was that the complaint was dismissed in its entirety, but the Court granted Plaintiff 

leave to replead certain claims against certain defendants.   

On December 26, 2021, Plaintiff filed an amended complaint.  ECF No. 188.  

Plaintiff’s amended complaint brings twelve claims challenging the CDC’s 

transportation mask order and testing order.  Plaintiff alleges that the CDC’s mask 

order violates (1) statutory limitations on the agency’s authority, Am. Compl. ¶¶ 304-

08; (2) the procedural requirements of the APA, id. ¶¶ 309-18; (3) the substantive 

requirements of the APA, id. ¶¶ 319-30; (4) the non-delegation doctrine, id. ¶¶ 331-39; 

(5) the Tenth Amendment, id. ¶¶ 340-48; (6) the Fifth Amendment, id. ¶¶ 349-57; (7) 

the right to travel, id. ¶¶ 358-66; and (8) the Air Carrier Access Act, id. ¶¶ 367-81; 

Plaintiff further alleges that the CDC’s testing order violates (9) statutory limitations 

on the agency’s authority, id. ¶¶ 382-86; (10) the procedural requirements of the APA, 

id. ¶¶ 387-96; (11) the substantive requirements of the APA, id. ¶¶ 397-403; and (12) the 

non-delegation doctrine, id. ¶¶ 404-12.  In his Motion for Summary Judgment (Mot.), 

filed on February 16, 2022, ECF No. 230, Plaintiff seeks summary judgment against 
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Federal Defendants on all twelve claims against them, and sweeping relief including a 

“[w]orldwide vacatur” of the mask order and testing order, id. at 35.  

ARGUMENT 

Mr. Wall believes that “face masks are totally ineffective in reducing 

coronavirus spread but are harmful to human health in at least 68 ways.”  Am. Compl. 

at 3.  But a large and growing body of scientific data says otherwise, which is why the 

CDC issued an order that—temporarily, and with various exceptions, including for 

those who cannot safely wear a mask for legitimate medical reasons—generally 

requires masks for those traveling in our nation’s public transportation systems.  CDC 

was doing exactly what Congress authorized it to do: to take actions that “in [its] 

judgment are necessary to prevent the introduction, transmission, or spread of 

communicable diseases” in the United States.  42 U.S.C. § 264(a).  And because CDC 

“reasonably considered the relevant issues and reasonably explained the decision[,]” 

FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 1158 (2021), this Court should decline 

Mr. Wall’s invitation to substitute its (or his) judgment for that of the agency.  The 

same is true with respect to the international traveler testing order. 

I.  The Transportation Mask Order is authorized by the Public Health Service 
Act (PHSA) (Count 1). 

1.  Congress authorized the CDC to adopt “such regulations as in [its] judgment 

are necessary to prevent the introduction, transmission, or spread of communicable 

diseases from foreign countries into the States or possessions [of the United States], or 

from one State or possession into any other State or possession.”  42 U.S.C. § 264(a).  
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In doing so, CDC “may provide for such inspection, fumigation, disinfection, 

sanitation, pest extermination, destruction of animals or articles found to be so infected 

or contaminated as to be sources of dangerous infection to human beings, and other 

measures, as in [its] judgment may be necessary.”  Id.  Whatever the outer bounds of 

this authority, it plainly includes, at an absolute minimum, “sanitation” measures, or 

“other measures” akin to “sanitation” measures.  Id. 

Masking is a conventional “sanitation” measure.  A leading modern dictionary 

defines “sanitation” as “the act or process of making sanitary” or “the promotion of 

hygiene and prevention of disease by maintenance of sanitary conditions.”  Sanitation, 

Merriam-Webster.com Dictionary, https://perma.cc/9ARR-YKYH.  Dictionaries from 

the 1940s, published shortly before and after enactment of the PHSA, define the term 

similarly, or even more broadly.4  Those dictionary definitions are all consistent with 

plain meaning and common usage—much like other “sanitation” measures, such as 

wearing gloves or a gown, or disinfecting surfaces, wearing a mask is intended to 

reduce the transmission of viral particles. 

Even if there were doubt on this score, the temporary requirement to wear 

masks on public transportation is a comparable (or milder) imposition than the other 

                                                 
4 See, e.g., Ex. 3, FUNK & WAGNALLS NEW STANDARD DICTIONARY OF THE ENGLISH 

LANGUAGE 2172 (Isaac K. Funk et al. eds., 1946) (defining “sanitation” as “[t]he devising and 
applying of measures for preserving and promoting public health; the removal or neutralization of 
elements injurious to health; the practical application of sanitary science”); Ex. 4, WEBSTER’S NEW 
INT’L DICTIONARY OF THE ENGLISH LANGUAGE 2214 (William Allan Neilson et al., 2d ed. 1942) 
(defining “sanitation” as the “use of sanitary measures,” and defining “sanitary” as “[o]f or 
pert[aining] to health; for or relating to the preservation or restoration of health; occupied with 
measures or equipment for improving conditions that influence health; free from, or effective in 
preventing or checking, agencies injurious to health, esp[ecially] filth and infection; hygienic”). 
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examples enumerated in the statute, such as “inspection,” “fumigation,” 

“disinfection,” “pest extermination,” and “destruction.”  42 U.S.C. § 264(a).  It thus 

qualifies, at minimum, as an “other measure[]” that CDC has determined “may be 

necessary” “in [its] judgment,” within the meaning of the second sentence of 42 U.S.C. 

§ 264(a).  For this additional reason, the transportation mask order is unambiguously 

within CDC’s statutory authority. 

2.  It is not clear that Plaintiff disputes that masking qualifies as “sanitation,” or 

is at least sufficiently similar to “sanitation.”  Instead, he argues that “the statute 

directs that any ‘sanitation’ be directed at ‘animals or articles,’ not human faces.”  Mot. 

at 6.  Not so.  The plain text of 42 U.S.C. § 264(a) makes clear that the phrase “of 

animals or articles found to be so infected or contaminated as to be sources of 

dangerous infection to human beings” refers only to the measure immediately 

preceding it, “destruction”—not to the five other listed measures, including 

“sanitation.”  If each of those five measures were limited to “animals or articles,” one 

would expect to see the word “or” before “destruction” (not the word “and” before 

“other measures”).  Id.  And Plaintiff’s reading leads to several implausible results: e.g., 

that CDC can order “inspection,” but only of items already “found to be so infected.” 

3.  The Supreme Court’s decision in Alabama Association of Realtors v. HHS, 141 

S. Ct. 2485 (2021) (“AAR”), holding that the CDC’s eviction moratorium was likely 

unlawful, is no help to Plaintiff.  The Court in no way suggested that the PHSA only 

authorizes actions directed at “animals or articles,” even though that would also have 

been dispositive in that case.  To be sure, AAR does clarify that the second sentence of 

Case 6:21-cv-00975-PGB-DCI   Document 263   Filed 03/25/22   Page 17 of 34 PageID 7408
USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 181 of 346 



11 
 

42 U.S.C. § 264(a) at least “informs the grant of authority” in the first, “by illustrating 

the kinds of measures that could be necessary.”  141 S. Ct. at 2488.  But if anything, 

that confirms that the text at least authorizes “sanitation” measures, along with other 

“kinds of measures” like sanitation measures.  Id.; see also id. (the listed measures 

“directly relate to preventing the interstate spread of disease by identifying, isolating, 

and destroying the disease itself”).  And whatever could be said about the CDC’s 

eviction moratorium, there is nothing indirect about the mask order—a mask is 

literally a physical barrier that “directly” reduces viral transmission in real time. 

In addition, Chevron deference applies here.  So even if the Court concludes that 

the “statute is ambiguous,” the only remaining question is whether the “agency’s 

construction is reasonable.”  Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 

545 U.S. 967, 980 (2005).  Here, for all the reasons above, it is.5 

4.  Plaintiff relies heavily on the Supreme Court’s stay of a vaccine-or-test 

requirement in NFIB v. OSHA, 142 S. Ct. 661 (2022), suggesting that the case stands 

for the simple proposition that any “significant Executive Branch pandemic mandate” 

is necessarily unlawful.  Mot. at 2-3 (also citing other miscellaneous COVID-related 

orders from other courts).  But that faulty reading ignores that on the same day that 

the Court granted a stay in NFIB, it also stayed an injunction against a vaccine 

                                                 
5 Plaintiff’s reference to the statutory title “Part G—Quarantine and Inspection,” Mot. at 4, is 

unhelpful to him.  There is nothing about that generic title (which covers not just the section at issue 
in this case, but all of 42 U.S.C. §§ 264-72) that is inconsistent with the operative statutory text in  
§ 264(a).  Regardless, “[t]he title of a statute . . . cannot limit the plain meaning of the text.”  Pa. Dep’t 
of Corr. v. Yeskey, 524 U.S. 206, 212 (1998) (quoting Bhd. of R.R. Trainmen v. Baltimore & O.R. Co., 331 
U.S. 519, 528-29 (1947)).  
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requirement for healthcare workers challenged in another case, allowing the 

requirement to take effect.  See Biden v. Missouri, 142 S. Ct. 647 (2022).  In any event, 

both cases were statutory-interpretation cases about entirely different statutes and 

involving wholly different COVID-19 mitigation measures—and thus neither should 

have any bearing on this Court’s interpretation of the Public Health Service Act.6 

II. Plaintiffs’ non-delegation claims are meritless (Counts 4 & 12). 

 Even if Plaintiff’s one-sentence references to the non-delegation doctrine, see 

Mot. at 11, 32, sufficed to preserve such claims, those claims are plainly meritless.  So 

long as Congress provides “an intelligible principle to which” the agency “is directed 

to conform, such legislative action is not a forbidden delegation of legislative power.”  

J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 (1928).  This is not a high 

bar.  Indeed, Plaintiff ignores 80 years of Supreme Court precedent upholding broader 

and less specific delegations, including one to “protect the public health.”  Whitman v. 

Am. Trucking Ass’ns, 531 U.S. 457, 475-76 (2001).  In light of this, it is abundantly clear 

that the PHSA is not an unconstitutional delegation of legislative power.  Moreover, 

AAR states that the scope of 42 U.S.C. § 264(a) is at least “inform[ed]” by the statute’s 

list of six specific measures.  141 S. Ct. at 2488.  That plainly resolves any arguable 

non-delegation problem. 

                                                 
6 Citing no authority, Plaintiff also argues that the authority to issue “regulations” cannot be 

understood to include “[o]rders.”  Mot. at 4.  But an “agency must be equipped to act either by general 
rule or by individual order,” and “[t]o insist upon one form of action to the exclusion of the other is 
to exalt form over necessity.”  SEC v. Chenery Corp., 332 U.S. 194, 202 (1947).  In any event, the statute 
authorizes CDC to make “and enforce” regulations, and the mask order and the testing order were 
both issued pursuant to authority delegated from HHS to CDC in regulations, consistent with 42 
U.S.C. § 264(a).  See 42 C.F.R. §§ 70.2, 71.31(b), 71.32(b). 
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III.  The Transportation Mask Order is not arbitrary and capricious  
(Count 3). 

Arbitrary-and-capricious review under the APA is “exceedingly deferential.”  

Sierra Club v. Van Antwerp, 526 F.3d 1353, 1360 (11th Cir. 2008) (citation omitted).  

Courts may not “substitute [their] judgment for the agency’s as long as its conclusions 

are rational.”  Miccosukee Tribe of Indians of Fla. v. United States, 566 F.3d 1257, 1264 

(11th Cir. 2009).  Instead, “[a] court simply ensures that the agency has acted within a 

zone of reasonableness and, in particular, has reasonably considered the relevant 

issues and reasonably explained the decision.”  Prometheus Radio Project, 141 S. Ct. at 

1158.  The Eleventh Circuit “give[s] an extreme degree of deference to the agency 

when it is evaluating scientific data within its technical expertise.”  Nat’l Mining Ass’n 

v. Dep’t of Labor, 812 F.3d 843, 866 (11th Cir. 2016) (citation omitted). 

1. Plaintiff’s claim is largely premised on his own contrarian view of the 

scientific evidence: that “masks are ineffective and harmful.”  Mot. at 14.  But the 

CDC has amply supported its determination that mask wearing “is one of the most 

effective strategies available for reducing COVID-19 transmission.”  86 Fed. Reg. at 

8026.  And the CDC has “reasonably explained,” Prometheus Radio Project, 141 S. Ct. 

at 1158, that masks both (1) “help prevent people who have COVID-19, including 

those who are pre-symptomatic or asymptomatic, from spreading the virus to 

others[,]” and (2) “also provide personal protection to the wearer by reducing 

inhalation of” “virus-laden droplets,” 86 Fed. Reg. at 8028.  Under bedrock principles 
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of administrative law, that is more than enough—even if there were room for 

reasonable scientists to disagree.7 

Moreover, CDC’s judgment aligns with the widespread medical consensus at 

the time the mask order was promulgated (as well as today) that masks work effectively 

to slow the spread of COVID-19.  See 86 Fed. Reg. at 8028 (“Seven studies have 

confirmed the benefit of universal masking in community level analyses[.]”); Dep’t of 

Homeland Sec’y v. Regents of Univ. of Cal., 140 S. Ct. 1891, 1907 (2020) (judicial review 

is limited to “the grounds that the agency invoked when it took the action”).  In fact, 

as courts around the country have recognized in the context of challenges to state and 

local mask mandates, “nearly every public health institution in the country has 

recommended mask-wearing as a means of slowing the virus’s spread.”  Zinman v. 

Nova Se. Univ., Inc., No. 21-cv-60723, 2021 WL 4025722, at *14 (S.D. Fla. Aug. 30, 

2021).8  Indeed, this Court has itself recognized that “there is substantial scientific 

                                                 
7 Plaintiff asserts that Federal Defendants “failed to articulate . . . what specific state measures 

were inadequate,” Mot. at 15, which appears to be a reference to 42 C.F.R. § 70.2, discussed earlier 
in Plaintiff’s motion, Mot. at 8.  That provision authorizes CDC to act when it “determines that the 
measures taken by health authorities of any State or possession . . . are insufficient to prevent the 
spread” of communicable disease between states.  42 C.F.R. § 70.2.  But the CDC reasonably 
determined that “[a]ny state or territory without sufficient mask-wearing requirements for 
transportation systems within its jurisdiction has not taken adequate measures to prevent the spread 
of COVID-19 from such state or territory to any other state or territory[,]” carving out locales that 
“provide the same level of public health protection as—or greater protection than—the requirements 
listed herein.”  86 Fed. Reg. at 8029-30.   

8 See also, e.g., Stewart v. Justice, 518 F. Supp. 3d 911, 919 (S.D. W. Va. 2021) (“The Mask 
Mandate . . . furthers a compelling interest by slowing the spread of the coronavirus and saving lives.”); 
Oakes v. Collier Cnty., 515 F. Supp. 3d 1202, 1209 (M.D. Fla. 2021) (“It would be difficult to contend 
with a straight face that a mask requirement does not bear a rational relation to protecting people’s 
health and preventing the spread of COVID-19.”); Miranda ex rel. M.M. v. Alexander, No. 21-cv-535, 
2021 WL 4352328, at *6 (M.D. La. Sept. 24, 2021) (“[A] nearly unanimous consensus of the public 
health community recommends the use of masks as a means of reducing the spread of the virus and 
protecting the mask wearer from it.”); United States v. James, No. 19-cr-8019, 2020 WL 6081501, at *1 
(D. Ariz. Oct. 15, 2020) (“studies and epidemiological models from leading experts . . . indicate that 
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evidence showing that masks are very effective in blocking aerosolized particles 

containing the COVID-19 virus and usually have no significant adverse health effects 

for the wearers.”  Order 9, Wall v. Southwest Airlines, No. 21-cv-1008, ECF No. 153 

(M.D. Fla. Dec. 8, 2021). 

Even accepting the (dubious) premise that there is significant uncertainty about 

either the efficacy or safety of mask wearing during a global pandemic of an airborne 

respiratory virus, the APA does not require unanimity or certainty in the scientific 

literature before an agency can act.  Cf. Prometheus Radio Project, 141 S. Ct. at 1160 

(“[T]he FCC did not have perfect empirical or statistical data.  Far from it.  But that is 

not unusual in day-to-day agency decisionmaking within the Executive Branch.”). 

Plaintiff also speculates (baselessly) that the order “is about politics, not public 

health.”  Mot. at 15.  But even if that were true, “a court may not set aside an agency’s 

policymaking decision solely because it might have been influenced by political 

considerations.”  Dep’t of Com. v. New York, 139 S. Ct. 2551, 2573 (2019).9 

2. Plaintiffs further argues that the mask order violates the Food, Drug, & 

Cosmetic Act (FDCA) and two international treaties (the International Covenant on 

Civil & Political Rights (ICCPR) and the Convention on International Civil Aviation 

                                                 
the widespread use of masks safely and meaningfully reduces COVID-19 transmission, 
hospitalization, and death”). 

9 Plaintiff argues that the number of TSA employees that have tested positive for COVID-19 
“shows the policy doesn’t stop infections.”  Mot. at 16.  But case counts do not disprove the utility of 
masks, as they say nothing about how the numbers would look in the absence of masking.  Plaintiff 
also asserts that airplanes have “high-efficiency filters,” id. at 17, but the mask order applies 
throughout the public transportation system, and even accepting that airplanes contain such air filters, 
it is also the case that “[a]ir travel often requires spending time in security lines and crowded airport 
terminals” and “[s]ocial distancing may be difficult if not impossible on flights.”  86 Fed. Reg. at 8029. 
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(CICA)).  Mot. at 17-21.  These arguments represent an attempt by Plaintiff to 

shoehorn new claims into his amended complaint, despite the Court explicitly stating 

that leave to replead was “not an opportunity to add new claims,” ECF No. 187 at 28, 

and Plaintiff’s consequent agreement not to make such claims, see Ex. 5, Dec. 24, 2021 

Email from L. Wall to S. Pezzi.  Therefore, the Court should disregard those 

arguments.10  But even to the extent that the Court considers them, they are meritless. 

Plaintiff argues that the mask order violates the FDCA by “forc[ing] Americans 

to use a medical device (face masks), most of which are approved” by the FDA “under 

Emergency Use Authorization (‘EUA’) or not authorized at all.”  Mot. at 17.  In 

reality, the order says nothing about requiring the use of a mask that is authorized 

under an EUA.  Instead, it simply requires “material covering the nose and mouth of 

the wearer, excluding face shields.”  86 Fed. Reg. at 8027 & n.6.  The order further 

explains that a mask “should be a solid piece of material without slits, exhalation 

valves, or punctures,” and that compliant masks include—but are not limited to—

“[m]edical masks and N-95 respirators.”  Id. at 8027 n.6.  In other words, individuals 

may use (1) a mask that is FDA-cleared (like an N-95 respirator), (2) a mask that is 

authorized under an EUA (like certain disposable surgical masks), or (3) a mask that 

is not cleared, approved, or authorized by the FDA at all—as long as it properly 

“cover[s] the nose and mouth.”  Id. at 8027.  So, if Mr. Wall has concerns about 

wearing a mask authorized under an EUA, he can select another mask that is not.  

                                                 
10 For the same reason, the Court should also disregard Plaintiff’s arguments that the testing 

order violates the FDCA.  See Mot. at 35. 
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In any event, the statutory provision on which Plaintiff relies does not place 

substantive limits on requiring use of a product subject to an EUA; it merely allows the 

agency to establish conditions that are “necessary or appropriate to protect the public 

health,” including to ensure “that individuals to whom the product is administered” 

have certain information, such as about “the option to accept or refuse administration 

of the product” and “of the consequences, if any, of refusing administration of the 

product.”  21 U.S.C. § 360bbb-3(e)(1)(A).  In other words, the statute explicitly 

contemplates that there may be “consequences” from refusal.  Cf. Bridges v. Hous. 

Methodist Hosp., 543 F. Supp. 3d 525, 528 (S.D. Tex. 2021) (“Bridges can freely choose 

to accept or refuse a COVID-19 vaccine [subject to an EUA]; however, if she refuses, 

she will simply need to work somewhere else.”).11 

Meanwhile, Plaintiff provides no basis for his assertion (with no further 

elaboration) that the mask order violates provisions of the ICCPR and CICA.  But 

even if it did, such provisions would not create legal obligations that could be enforced 

in federal court.12  See Sosa v. Alvarez-Machain, 542 U.S. 692, 735 (2004) (the ICCPR 

does not “create obligations enforceable in the federal courts”); Medellin v. Texas, 552 

U.S. 491, 504-05 (2008) (explaining that treaties are “ordinarily” not self-executing).13 

                                                 
11 For this same reason, Plaintiff’s assertion that the testing order violates the FDCA, Mot. at 

35, is also meritless. 
12 Plaintiff invokes 49 U.S.C. § 40105(b)(1)(A), Mot. at 21, but that statute is inapplicable here, 

among other reasons because it governs how “the Secretary of Transportation and the Administrator 
[of the Federal Aviation Administration],” neither of whom is a defendant in this suit, carries out 
certain statutory provisions of federal aviation law. 

13 Plaintiff also briefly asserts that the testing order “violates international law,” citing a 
discussion in his amended complaint about the ICCPR.  Mot. at 34.  This too appears to be an attempt 
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IV. The CDC had good cause to issue the Transportation Mask Order without 
notice and comment (Count 2). 

Notice and comment are not required “when the agency for good cause finds” 

that those procedures “are impracticable” or “contrary to the public interest.”  5 U.S.C. 

§ 553(b)(B).  CDC explicitly made that finding here.  See 86 Fed. Reg. at 8030.  If the 

good-cause exception does not apply to temporary public-health measures to protect 

our transportation systems during a pandemic that has already killed over 972,000 

Americans, it is hard to imagine when it would. 

In response, Plaintiff suggests that CDC cannot invoke the good-cause 

exception because “COVID-19 began in December 2019 and was declared a global 

pandemic in March 2020,” and CDC “can’t self-create an ‘emergency’ 10½ months 

into a declared pandemic.”  Mot. at 12-13.  But the Supreme Court recently rejected a 

virtually identical argument, holding that the government appropriately invoked the 

good-cause exception in a COVID-related rule issued in November of 2021.  See Biden 

v. Missouri, 142 S. Ct. at 654 (agency may “forgo notice and comment” for a 

vaccination requirement intended to “reduce COVID-19 infections, hospitalizations, 

and deaths” among healthcare workers). 

In the alternative, any notice-and-comment error was harmless.  The APA 

provides that “due account shall be taken of the rule of prejudicial error,” 5 U.S.C. 

§ 706, which is like “an administrative law harmless error rule,” Little Sisters of the Poor 

                                                 
by Plaintiff to raise a new claim that he explicitly agreed not to make, see Ex. 5, which the Court should 
disregard, but in any event the claim is meritless for the same reasons. 
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Saints Peter & Paul Home v. Pennsylvania, 140 S. Ct. 2367, 2385 (2020) (alteration and 

citation omitted).  Where, as here, “the agency’s mistake did not affect the outcome, 

if it did not prejudice the petitioner, it would be senseless to vacate and remand.”  PDK 

Labs., Inc. v. DEA, 362 F.3d 786, 799 (D.C. Cir. 2004).  Plaintiff fails to explain how 

any of his comments, focused principally on the supposed ineffectiveness of masks, 

would have changed the outcome, given the emergency that CDC was (and is) facing 

in responding to COVID-19 and the substantial evidence that masks work. 

V.  The Transportation Mask Order does not violate the Constitution (Counts 
5-7). 

1.  Plaintiff argues that the federal government “can’t overrule mask laws” 

enacted by the States, Mot. at 23, but the Supremacy Clause allows exactly that, U.S. 

Const. art. VI, cl. 2, including via regulation, see Wyeth v. Levine, 555 U.S. 555, 576 

(2009).   

2.  Plaintiff contends that, because the mask order applies to state-operated 

transportation hubs, it “commandeer[s]” some state employees in violation of the 

Tenth Amendment.  Mot. at 23.  But the order is generally applicable to all public and 

private mass transportation systems.  It does not exempt state employees, but that is not 

a Tenth Amendment problem: “[t]he anticommandeering doctrine does not apply 

when” the government “evenhandedly regulates an activity in which both States and 

private actors engage.”  Murphy v. NCAA, 138 S. Ct. 1461, 1478 (2018). 

3.  Plaintiff’s due process claim is also meritless.  There is no constitutionally 

protected liberty interest in, for example, “being able to breathe without the 
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obstruction caused by a face mask,” Am. Compl. ¶ 354—and certainly not while on a 

commercial airline flight during a global pandemic of an airborne respiratory virus.  

And allowing private companies to assist with implementation of a regulatory order (as 

compared with delegating policymaking authority to a private actor) is neither unusual 

nor unlawful.  See Cospito v. Heckler, 742 F.2d 72, 87 n.25 (3d Cir. 1984) (citing A.L.A. 

Schechter Poultry Corp. v. United States, 295 U.S. 495, 537 (1935)).  Finally, Plaintiff’s 

statement that “[i]t is futile to demand exemptions from the airlines,” Mot. at 24, is 

demonstrably untrue.  For instance, one of his associates flew with an exemption just 

last month.  See Notice of Flight, Andreadakis v. CDC, No. 22-cv-52-DJN, ECF No. 33 

(E.D. Va. Feb. 15, 2022) (“[O]n February 14, 2022 the Plaintiff flew from Richmond, 

Virginia to Redding, California . . . and was not required to wear a facemask.”). 

4.  Plaintiff’s right-to-travel claim also fails because both “the freedom to travel 

interstate” and “the freedom to travel abroad” are “subject to reasonable government 

regulation.”  Abdi v. Wray, 942 F.3d 1019, 1030 (10th Cir. 2019) (quoting Haig v. Agee, 

453 U.S. 280, 306 (1981)).  “[M]ere burdens on a person’s ability to travel from state 

to state are not necessarily a violation of their right to travel.”  Doe v. Moore, 410 F.3d 

1337, 1348 (11th Cir. 2005); Town of Southold v. Town of E. Hampton, 477 F.3d 38, 54 

(2d Cir. 2007) (“[M]inor restrictions on travel simply do not amount to the denial of a 

fundamental right.”).  And the Eleventh Circuit has squarely held that merely alleging 

that “it is inconvenient to travel” in light of some otherwise reasonable government 

regulation is not enough.  Moore, 410 F.3d at 1348.  Here, even setting aside the fact 
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that “[t]he Mask Rules do not prevent [Plaintiff] from engaging in interstate travel,” 

Forbes v. Cnty. of San Diego, No. 20-cv-00998, 2021 WL 843175, at *7 (S.D. Cal. Mar. 

4, 2021), the challenged order is plainly reasonable.  That is enough.14 

VI.  The Transportation Mask Order is consistent with the Air Carrier Access 
Act (ACAA) (Count 8). 

Plaintiff’s claim that the Transportation Mask Order violates the ACAA is 

meritless (among other reasons) because while the ACAA prohibits an “air carrier” 

from “discriminat[ing] against handicapped individuals,” CDC is not an “air carrier.”  

49 U.S.C. § 41705(a).  In any event, neither the mask order nor airlines implementing 

it “discriminate against” passengers on the basis of a disability.  To the contrary: the 

order explicitly exempts any “person with a disability who cannot wear a mask, or 

cannot safely wear a mask, because of the disability.”  86 Fed. Reg. at 8027.  If it is 

true that Plaintiff is a “person with a disability who cannot wear a mask, or cannot 

safely wear a mask, because of the disability,” id., then the CDC’s order does not even 

apply to him. 

VII. To the extent Plaintiff makes non-duplicative claims with respect to the 
International Traveler Testing Order, they are also meritless (Counts 9-12). 

Plaintiff’s claims challenging the testing order are also meritless—and he barely 

offers any arguments to the contrary, other than incorporating by reference his 

arguments challenging the mask order.  Plaintiff’s duplicative claims and arguments 

                                                 
14 Plaintiff’s assertion (accompanied by no citation to a right-to-travel case) that courts 

“consistently appl[y] strict scrutiny to restrictions on the right to interstate and international travel,” 
Mot. at 27, is incorrect.  See, e.g., Elhady v. Kable, 993 F.3d 208, 221 (4th Cir. 2021); League of United 
Latin Am. Citizens v. Bredesen, 500 F.3d 523, 535 (6th Cir. 2007).  
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challenging the testing order fail for the same reasons that his challenges to the mask 

order fail, see supra at 8-21, but Federal Defendants briefly address his few testing-

specific arguments.   

1.  Plaintiff asserts that the testing order exceeds CDC’s statutory authority 

under the PHSA.  Mot. at 30-32.  But the second sentence of 42 U.S.C. § 264(a) plainly 

authorizes the testing requirement, particularly given the explicit reference to 

“inspection.”  Indeed, Plaintiff does not even contest that the testing requirement 

qualifies as an “inspection” measure (or an “other measure” akin to an “inspection” 

measure).  Rather, Plaintiff argues that “[e]ven if the statute did authorize testing as 

‘inspection,’ it would only be allowed for ‘arriving passengers,’ not those air travelers 

departing foreign nations.”  Mot. at 31 (citing 42 C.F.R. § 71.32(b)).  Plaintiff identifies 

no such limitation in the statute itself.  But, regardless, all “air travelers departing 

foreign nations” for the United States are “arriving passengers.”  Id.  And Plaintiff 

identifies no legal prohibition on requiring pre-flight (instead of post-flight) testing—

even ignoring the obvious practical downsides. 

2.  For similar reasons that the mask order did not have to go through the APA’s 

notice-and-comment process, see supra at 18, neither did the testing order, in which the 

CDC similarly made an explicit finding that the good cause exception applied because 
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“notice-and-comment rulemaking would defeat the purpose of the Amended Order 

and endanger the public health.”15  See 86 Fed. Reg. at 69,260.16 

3.  Plaintiff’s arbitrary-and-capricious challenge to the testing order fails because 

CDC “reasonably considered the relevant issues and reasonably explained the 

decision,” which is all that the APA requires.  Prometheus Radio Project, 141 S. Ct. at 

1158.  The agency’s justification was straightforward: the testing order “is necessary 

to reduce the risk of transmission of the SARS-CoV-2 virus, including the Omicron 

variant and other virus variants, and to protect the health of fellow passengers, aircraft 

crew, and U.S. communities.”  86 Fed. Reg. at 69,260.  Plaintiff points to nothing to 

question this judgment. 

Plaintiff nevertheless argues that the testing order is arbitrary and capricious 

because, “[i]f masks are effective in stopping COVID-19 transmission . . . then there’s 

no need for a testing requirement because everyone flying muzzled would not spread 

                                                 
15 The testing order was also exempt from the APA’s notice-and-comment requirements for an 

additional, independent reason: 5 U.S.C. § 553(a)(1)’s explicit textual exception for agency actions 
that “involve[] . . . a military or foreign affairs function of the United States.”  The international traveler 
testing order applies only in the context of international travel to the United States, and indeed it 
operates almost exclusively overseas, given the requirement for a “pre-departure” negative test.  86 
Fed. Reg. at 69,257.  It is thus “linked intimately with the Government’s overall political agenda 
concerning relations with []other countr[ies].”  Am. Ass’n of Exps. & Imps. Textile & Apparel Grp. v. United 
States, 751 F.2d 1239, 1249 (Fed. Cir. 1985).  It thus (at least) “involve[s]” a “foreign affairs function 
of the United States,” 5 U.S.C. § 553(a)(1), and is therefore exempt from notice and comment. 

16 As with the mask order, even if there was some notice-and-comment obligation, any error 
was harmless, and Plaintiff has not carried his burden to show otherwise.  See supra at 18-19.  Plaintiff 
argues that public comments “would have revealed” that the testing order would “not stop [the 
Omicron variant] from entering America,” noting that the vast majority of new infections are caused 
by the Omicron variant.  Mot. at 33.  But the percent of infections caused by a specific variant does 
not tell us anything about how high the number of infections might have been or how quickly that 
variant might have been introduced without the testing order.  And, in the testing order, the CDC 
acknowledged that “pre-departure testing does not eliminate all risk” but rather is part of a “multi-
layered proactive approach” to both “prevent[] and slow[]” the “introduction of cases and further 
spread of the virus within U.S. communities.”  86 Fed. Reg. at 69,260.   
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the virus.”  Mot. at 33.  This argument ignores (among other things) that (1) taking 

precautions (including multiple overlapping precautions) may be prudent even in the 

absence of 100% effectiveness; and (2) infected individuals traveling from abroad may 

“spread[] the virus to others during travel, upon arrival in the United States, and at 

their destinations” after they land.  ECF No. 125-9 at 4.17   

VIII. Plaintiff’s requested relief is overbroad. 

An Article III court’s “constitutionally prescribed role is to vindicate the 

individual rights of the people appearing before it.”  Gill v. Whitford, 138 S. Ct. 1916, 

1930, 1933 (2018).  Accordingly, as required both by Article III of the Constitution 

and traditional principles of equity, “[a] plaintiff’s remedy must be tailored to redress 

the plaintiff’s particular injury,” id. at 1934, and “injunctive relief should be no more 

burdensome to the defendant than necessary to provide complete relief to the 

plaintiffs,” Madsen v. Women’s Health Ctr., Inc., 512 U.S. 753, 765 (1994) (quoting 

Califano v. Yamasaki, 442 U.S. 682, 702 (1979)); see also Va. Soc’y for Human Life, Inc. v. 

FEC, 263 F.3d 379, 393-94 (4th Cir. 2001) (“language of the APA” does not require 

courts to invalidate a rule “for the entire country”).  Nationwide relief, by contrast, 

                                                 
17 Plaintiff complains that “illegal aliens” are not required to test, Mot. at 33, but does not 

explain how there could be a testing regime for illegal entry.  And while Plaintiff notes that the testing 
order does not apply to those “crossing land borders” and “arriving by sea,” Mot. at 34, an agency 
“need not solve every problem before it in the same proceeding,” Mobil Oil Exploration & Producing 
Southeast, Inc. v. United Distribution Cos., 498 U.S. 211, 231 (1991), so there is nothing impermissible 
about the agency aiming to slow the spread of COVID-19 in the United States by addressing the 
substantial percentage of international travelers that arrive in the country by air—often on long, 
densely-packed flights.  In any event, CDC has also issued separate orders and guidance regarding 
other forms of international travel.  See, e.g., CDC, Cruise Ship Travel During COVID-19 (updated March 
14, 2022), https://perma.cc/A4PR-QDEL (recommending individuals get a COVID-19 test “as close 
to time of cruise departure as possible (no more than 3 days) before you travel”). 
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“take a toll on the federal court system—preventing legal questions from percolating 

through the federal courts, encouraging forum shopping, and making every case a 

national emergency for the courts and for the Executive Branch.”  Trump v. Hawaii, 

138 S. Ct. 2392, 2425 (2018) (Thomas, J., concurring).  And the orders at issue have 

been challenged in numerous other cases—some involving Plaintiff himself—

underscoring why this Court should not attempt to decide their legality for all parties 

nationwide.  See Dep’t of Homeland Sec. v. New York, 140 S. Ct. 599, 601 (2020) 

(Gorsuch, J., concurring) (lamenting the “gamesmanship and chaos” created by the 

possibility of “conflicting nationwide injunctions,” as well as the “asymmetric” effects 

in which “the government’s hope of implementing any new policy could face the long 

odds of a straight sweep, parlaying a 94-to-0 win in the district courts into a 12-to-0 

victory in the courts of appeal”).  Accordingly, although all of Plaintiff’s claims are 

meritless, at most, any relief should be limited to him.  See, e.g., Order, Wall v. TSA, 

No. 21-1220 (D.C. Cir. Nov. 10, 2021) (“petitioners have not demonstrated any basis 

for enjoining the challenged agency action in its entirety”).18 

CONCLUSION 

Federal Defendants’ motion for summary judgment should be granted, and 

Plaintiff’s motion for summary judgment should be denied.  

                                                 
18 Relatedly, should the Court determine that CDC committed procedural errors under the 

APA (such as by failing to engage in notice and comment or by failing to adequately explain its 
reasoning), the Court should at most remand to the agency without vacatur.  See Black Warrior 
Riverkeeper, Inc. v. U.S. Army Corps of Eng’rs, 781 F.3d 1271, 1289-90 (11th Cir. 2015).  The alleged 
procedural errors that Plaintiff relies on could all be cured on remand, and even temporary (or partial) 
vacatur of these orders could have disruptive and dangerous consequences. 
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CERTIFICATE OF SERVICE 

I hereby certify that on March 25, 2022, I caused a true and correct copy of the 

as-filed version of this filing to be served on all counsel of record via the CM/ECF 

system.  Although Plaintiff is proceeding pro se, he has been authorized by the Court 

to receive Notices of Electronic Filing from the CM/ECF system. ECF No. 14.  

Accordingly, Plaintiff will receive service of this filing through the CM/ECF system. 

 
      /s/Andrew F. Freidah 

ANDREW F. FREIDAH  
Trial Attorney 
United States Department of Justice 
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The rapidly changing nature of the 
pandemic requires not only that CDC act 
swiftly, but also deftly to ensure that its 
actions are commensurate with the 
threat. This necessarily involves 
assessing evolving conditions that 
inform CDC’s determinations. 

The conditions that existed on 
September 4, 2020 have only worsened. 
As of January 21, 2021, there have been 
over 24,400,000 cases and over 400,000 
deaths. Data collected by Princeton 
University show that eviction filings are 
occurring; it is therefore expected that 
large numbers of evictions would be 
processed if the Order were to expire. 
[https://evictionlab.org/eviction- 
tracking]. Without this Order, there is 
every reason to expect that evictions 
will increase significantly, resulting in 
further spread of COVID–19. It is 
imperative is to act quickly to protect 
the public health, and it would be 
impracticable and contrary to the public 
interest to delay the issuance and 
effective date of the Order pending 
notice-and-comment rulemaking. 

Similarly, if this Order qualifies as a 
rule under the APA, the Office of 
Information and Regulatory Affairs 
(OIRA) has determined that it would be 
a major rule under the Congressional 
Review Act (CRA). But there would not 
be a delay in its effective date. The 
agency has determined that for the same 
reasons, there would be good cause 
under the CRA to make the 
requirements herein effective 
immediately 

If any provision of this Order, or the 
application of any provision to any 
persons, entities, or circumstances, shall 
be held invalid, the remainder of the 
provisions, or the application of such 
provisions to any persons, entities, or 
circumstances other than those to which 
it is held invalid, shall remain valid and 
in effect. 

This Order shall be enforced by 
federal authorities and cooperating state 
and local authorities through the 
provisions of 18 U.S.C. 3559, 3571; 42 
U.S.C. 243, 268, 271; and 42 CFR 70.18. 
However, this Order has no effect on the 
contractual obligations of renters to pay 
rent and shall not preclude charging or 
collecting fees, penalties, or interest as 
a result of the failure to pay rent or other 
housing payment on a timely basis, 
under the terms of any applicable 
contract. 

Criminal Penalties 
Under 18 U.S.C. 3559, 3571; 42 U.S.C. 

271; and 42 CFR 70.18, a person 
violating this Order may be subject to a 
fine of no more than $100,000 if the 
violation does not result in a death, or 
a fine of no more than $250,000 if the 

violation results in a death, or as 
otherwise provided by law. An 
organization violating this Order may be 
subject to a fine of no more than 
$200,000 per event if the violation does 
not result in a death or $500,000 per 
event if the violation results in a death 
or as otherwise provided by law. The 
U.S. Department of Justice may initiate 
criminal proceedings as appropriate 
seeking imposition of these criminal 
penalties. 

Notice to Cooperating State and Local 
Officials 

Under 42 U.S.C. 243, the U.S. 
Department of Health and Human 
Services is authorized to cooperate with 
and aid state and local authorities in the 
enforcement of their quarantine and 
other health regulations and to accept 
state and local assistance in the 
enforcement of Federal quarantine rules 
and regulations, including in the 
enforcement of this Order. 

Notice of Available Federal Resources 
While this Order to prevent eviction 

is effectuated to protect the public 
health, the states and units of local 
government are reminded that the 
Federal Government has deployed 
unprecedented resources to address the 
pandemic, including housing assistance. 

The Department of Housing and 
Urban Development (HUD) has 
informed CDC that all HUD grantees— 
states, cities, communities, and 
nonprofits—who received Emergency 
Solutions Grants (ESG) or Community 
Development Block Grant (CDBG) funds 
under the CARES Act may use these 
funds to provide temporary rental 
assistance, homelessness prevention, or 
other aid to individuals who are 
experiencing financial hardship because 
of the pandemic and are at risk of being 
evicted, consistent with applicable laws, 
regulations, and guidance. 

HUD has further informed CDC that: 
HUD’s grantees and partners play a 

critical role in prioritizing efforts to 
support this goal. As grantees decide 
how to deploy CDBG–CV and ESG–CV 
funds provided by the CARES Act, all 
communities should assess what 
resources have already been allocated to 
prevent evictions and homelessness 
through temporary rental assistance and 
homelessness prevention, particularly to 
the most vulnerable households. 

HUD stands at the ready to support 
American communities take these steps 
to reduce the spread of COVID–19 and 
maintain economic prosperity. Where 
gaps are identified, grantees should 
coordinate across available Federal, 
non-Federal, and philanthropic funds to 
ensure these critical needs are 

sufficiently addressed and utilize HUD 
’s technical assistance to design and 
implement programs to support a 
coordinated response to eviction 
prevention needs. For program support, 
including technical assistance, please 
visit www.hudexchange.info/program- 
support. For further information on 
HUD resources, tools, and guidance 
available to respond to the COVID–19 
pandemic, state and local officials are 
directed to visit https://www.hud.gov/ 
coronavirus. These tools include 
toolkits for Public Housing Authorities 
and Housing Choice Voucher landlords 
related to housing stability and eviction 
prevention, as well as similar guidance 
for owners and renters in HUD-assisted 
multifamily properties. 

Similarly, the Department of the 
Treasury has informed CDC that the 
funds allocated through the Coronavirus 
Relief Fund and the Emergency Rental 
Assistance Program may be used to fund 
rental assistance programs to prevent 
eviction. Visit https://
home.treasury.gov/policy-issues/cares/ 
state-and-local-governments for more 
information about the Coronavirus 
Relief Fund and https://
home.treasury.gov/policy-issues/cares/ 
emergency-rental-assistance-program 
for more information about the 
Emergency Rental Assistance Program.. 

Effective Date 

This Order is effective on January 31, 
2021 and will remain in effect, unless 
extended, modified, or rescinded, 
through March 31, 2021. 

Authority 

The authority for this Order is Section 
361 of the Public Health Service Act (42 
U.S.C. 264) and 42 CFR 70.2. 

Dated: January 29, 2021. 
Sherri Berger 
Acting Chief of Staff, Centers for Disease 
Control and Prevention. 
[FR Doc. 2021–02243 Filed 1–29–21; 4:15 pm] 
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1 As used in this Order, ‘‘persons’’ includes 
travelers (i.e., passengers and crew), conveyance 
operators, and any workers or service providers in 
the transportation hub. 

2 To ‘‘wear a mask’’ means to wear a mask over 
the nose and mouth. 

3 This includes international, interstate, or 
intrastate waterways, subject to the jurisdiction of 
the United States. 

4 As a condition of this controlled free pratique 
to commence or continue operations in the United 
States, conveyance operators must additionally 
require all persons to wear masks on board 
conveyances departing from the United States and 
for the duration of their travel until the conveyance 
arrives at the foreign destination if at any time any 
of the persons on the conveyance (passengers, crew, 
or conveyance operators) will return to the United 
States while this Order remains in effect. This 
precaution must be followed regardless of 
scheduled itinerary. 

SUMMARY: The Centers for Disease 
Control and Prevention (CDC), a 
component of the U.S. Department of 
Health and Human Services (HHS), 
announces an Agency Order requiring 
persons to wear masks over the mouth 
and nose when traveling on any 
conveyance (e.g., airplanes, trains, 
subways, buses, taxis, ride-shares, 
ferries, ships, trolleys, and cable cars) 
into or within the United States. A 
person must also wear a mask on any 
conveyance departing from the United 
States until the conveyance reaches its 
foreign destination. Additionally, a 
person must wear a mask while at any 
transportation hub within the United 
States (e.g., airport, bus terminal, 
marina, train station, seaport or other 
port, subway station, or any other area 
that provides transportation within the 
United States). Furthermore, operators 
of conveyances and transportation hubs 
must use best efforts to ensure that 
persons wear masks as required by this 
Order. 
DATES: This Order takes effect at 11:59 
p.m. Monday February 1, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Jennifer Buigut, Division of Global 
Migration and Quarantine, Centers for 
Disease Control and Prevention, 1600 
Clifton Road NE, MS H16–4, Atlanta, 
GA 30329. Email: dgmqpolicyoffice@
cdc.gov. 
SUPPLEMENTARY INFORMATION: The virus 
that causes COVID–19 spreads very 
easily and sustainably between people 
who are in close contact with one 
another (within about 6 feet) mainly 
through respiratory droplets produced 
when an infected person coughs, 
sneezes, or talks. These droplets can 
land in the mouths, eyes, or noses of 
people who are nearby and possibly be 
inhaled into the lungs. Some people 
without symptoms also spread the virus. 
In general, the more closely a person 
interacts with others and the longer that 
interaction, the higher the risk of 
COVID–19 spread. 

This Order is issued to preserve 
human life; maintain a safe and 
operating transportation system; 
mitigate the further introduction, 
transmission, and spread of COVID–19 
into the United States and from one 
state or territory into any other state or 
territory; and support response efforts to 
COVID–19 at the Federal, state, local, 
territorial, and tribal level. 

Appropriately worn masks reduce the 
spread of COVID–19—particularly given 
the evidence of pre-symptomatic and 
asymptomatic transmission of COVID– 
19. Masks are most likely to reduce the 
spread of COVID–19 when they are 
widely used by people in public 

settings. Using masks along with other 
preventive measures, including social 
distancing, frequent handwashing, and 
cleaning and disinfecting frequently 
touched surfaces, is one of the most 
effective strategies available for 
reducing COVID–19 transmission. 

This Order will remain in effect 
unless modified or rescinded based on 
specific public health or other 
considerations, or until the Secretary of 
Health and Human Services rescinds the 
determination under section 319 of the 
Public Health Service Act (42 U.S.C. 
247d) that a public health emergency 
exists. 

A copy of the Order is provided below 
and a copy of the signed order can be 
found at https://www.cdc.gov/ 
quarantine/masks/mask-travel- 
guidance.html 

CENTERS FOR DISEASE CONTROL 
AND PREVENTION 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

ORDER UNDER SECTION 361 

OF THE PUBLIC HEALTH SERVICE 
ACT (42 U.S.C. 264) 

AND 42 CODE OF FEDERAL 
REGULATIONS 70.2, 71.31(b), 71.32(b) 

REQUIREMENT FOR PERSONS TO 
WEAR MASKS 

WHILE ON CONVEYANCES AND AT 
TRANSPORTATION HUBS 

SUMMARY: 

Notice and Order; and subject to the 
limitations under ‘‘Applicability,’’ 
pursuant to 42 U.S.C. 264(a) and 42 CFR 
70.2, 71.31(b), and 71.32(b): 

(1) Persons 1 must wear 2 masks over 
the mouth and nose when traveling on 
conveyances into and within the United 
States. Persons must also wear masks at 
transportation hubs as defined in this 
Order. 

(2) A conveyance operator 
transporting persons into and within the 
United States 3 must require all persons 
onboard to wear masks for the duration 
of travel. 

(3) A conveyance operators operating 
a conveyance arriving at or departing 
from a U.S. port of entry must require 
all persons on board to wear masks for 

the duration of travel as a condition of 
controlled free pratique.4 

(4) Conveyance operators must use 
best efforts to ensure that any person on 
the conveyance wears a mask when 
boarding, disembarking, and for the 
duration of travel. Best efforts include: 

• Boarding only those persons who 
wear masks; 

• instructing persons that Federal law 
requires wearing a mask on the 
conveyance and failure to comply 
constitutes a violation of Federal law; 

• monitoring persons onboard the 
conveyance for anyone who is not 
wearing a mask and seeking compliance 
from such persons; 

• at the earliest opportunity, 
disembarking any person who refuses to 
comply; and 

• providing persons with prominent 
and adequate notice to facilitate 
awareness and compliance of the 
requirement of this Order to wear a 
mask; best practices may include, if 
feasible, advance notifications on digital 
platforms, such as on apps, websites, or 
email; posted signage in multiple 
languages with illustrations; printing 
the requirement on transit tickets; or 
other methods as appropriate. 

(5) Operators of transportation hubs 
must use best efforts to ensure that any 
person entering or on the premises of 
the transportation hub wears a mask. 
Best efforts include: 

• Allowing entry only to those 
persons who wear masks; 

• instructing persons that Federal law 
requires wearing a mask in the 
transportation hub and failure to 
comply constitutes a violation of 
Federal law; 

• monitoring persons on the premises 
of the transportation hub for anyone 
who is not wearing a mask and seeking 
compliance from such persons; 

• at the earliest opportunity, 
removing any person who refuses to 
comply from the premises of the 
transportation hub; and 

• providing persons with prominent 
and adequate notice to facilitate 
awareness and compliance with the 
requirement of this Order to wear a 
mask; best practices may include, if 
feasible, advance notifications on digital 
platforms, such as on apps, websites, or 
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5 This includes rideshares meaning arrangements 
where passengers travel in a privately owned road 
vehicle driven by its owner in connection with a 
fee or service. 

6 A properly worn mask completely covers the 
nose and mouth of the wearer. A mask should be 
secured to the head, including with ties or ear 
loops. A mask should fit snugly but comfortably 
against the side of the face. Masks do not include 
face shields. Masks can be either manufactured or 
homemade and should be a solid piece of material 
without slits, exhalation valves, or punctures. 
Medical masks and N–95 respirators fulfill the 
requirements of this Order. CDC guidance for 
attributes of acceptable masks in the context of this 
Order is available at: https://www.cdc.gov/ 
quarantine/masks/mask-travel-guidance.html. 

7 Persons who are experiencing difficulty 
breathing or shortness of breath or are feeling 
winded may remove the mask temporarily until 
able to resume normal breathing with the mask. 
Persons who are vomiting should remove the mask 
until vomiting ceases. Persons with acute illness 
may remove the mask if it interferes with necessary 
medical care such as supplemental oxygen 
administered via an oxygen mask. 

8 Operators of conveyances or transportation hubs 
may impose requirements, or conditions for 
carriage, on persons requesting an exemption from 
the requirement to wear a mask, including medical 
consultation by a third party, medical 
documentation by a licensed medical provider, 
and/or other information as determined by the 
operator, as well as require evidence that the person 
does not have COVID–19 such as a negative result 
from a SARS–CoV–2 viral test or documentation of 
recovery from COVID–19. CDC definitions for 
SARS-CoV–2 viral test and documentation of 
recovery are available in the Frequently Asked 
Questions at: https://www.cdc.gov/coronavirus/ 
2019-ncov/travelers/testing-international-air- 
travelers.html. Operators may also impose 
additional protective measures that improve the 
ability of a person eligible for exemption to 
maintain social distance (separation from others by 
6 feet), such as scheduling travel at less crowded 
times or on less crowded conveyances, or seating 
or otherwise situating the individual in a less 
crowded section of the conveyance or 
transportation hub. Operators may further require 
that persons seeking exemption from the 
requirement to wear a mask request an 
accommodation in advance. 

9 This is a narrow exception that includes a 
person with a disability who cannot wear a mask 

Continued 

email; posted signage in multiple 
languages with illustrations; printing 
the requirement on transit tickets; or 
other methods as appropriate. 

DEFINITIONS: 

Controlled free pratique shall have the 
same definition as under 42 CFR 71.1, 
meaning ‘‘permission for a carrier to 
enter a U.S. port, disembark, and begin 
operation under certain stipulated 
conditions.’’ 

Conveyance shall have the same 
definition as under 42 CFR 70.1, 
meaning ‘‘an aircraft, train, road 
vehicle,5 vessel . . . or other means of 
transport, including military.’’ Included 
in the definition of ‘‘conveyance’’ is the 
term ‘‘carrier’’ which under 42 CFR 71.1 
has the same definition as conveyance 
under 42 CFR 70.1. 

Conveyance operator means an 
individual operating a conveyance and 
an individual or organization causing or 
authorizing the operation of a 
conveyance. 

Mask means a material covering the 
nose and mouth of the wearer, 
excluding face shields.6 

Interstate traffic shall have the same 
definition as under 42 CFR 70.1, 
meaning 

‘‘(1): 
(i) The movement of any conveyance 

or the transportation of persons or 
property, including any portion of such 
movement or transportation that is 
entirely within a state or possession— 

(ii) From a point of origin in any state 
or possession to a point of destination 
in any other state or possession; or 

(iii) Between a point of origin and a 
point of destination in the same state or 
possession but through any other state, 
possession, or contiguous foreign 
country. 

(2) Interstate traffic does not include 
the following: 

(i) The movement of any conveyance 
which is solely for the purpose of 
unloading persons or property 
transported from a foreign country or 
loading persons or property for 
transportation to a foreign country. 

(ii) The movement of any conveyance 
which is solely for the purpose of 
effecting its repair, reconstruction, 
rehabilitation, or storage.’’ 

Intrastate traffic means the movement 
of any conveyance or the transportation 
or movement of persons occurring 
solely within the boundaries of a state 
or territory, or on tribal land. 

Possession shall have the same 
definition as under 42 CFR 70.1 and 
71.1, meaning a ‘‘U.S. territory.’’ 

State shall have the same definition as 
under 42 CFR 70.1, meaning ‘‘any of the 
50 states, plus the District of Columbia.’’ 

Territory shall have the same 
definition as ‘‘U.S. territory’’ under 42 
CFR 70.1 and 71.1, meaning ‘‘any 
territory (also known as possessions) of 
the United States, including American 
Samoa, Guam, the [Commonwealth of 
the] Northern Mariana Islands, the 
Commonwealth of Puerto Rico, and the 
U.S. Virgin Islands.’’ 

Transportation hub means any 
airport, bus terminal, marina, seaport or 
other port, subway station, terminal 
(including any fixed facility at which 
passengers are picked-up or discharged), 
train station, U.S. port of entry, or any 
other location that provides 
transportation subject to the jurisdiction 
of the United States. 

Transportation hub operator means 
an individual operating a transportation 
hub and an individual or organization 
causing or authorizing the operation of 
a transportation hub. 

U.S. port shall have the same 
definition as under 42 CFR 71.1, 
meaning any ‘‘seaport, airport, or border 
crossing point under the control of the 
United States.’’ 

STATEMENT OF INTENT: 

This Order shall be interpreted and 
implemented in a manner as to achieve 
the following objectives: 

• Preservation of human life; 
• Maintaining a safe and secure 

operating transportation system; 
• Mitigating the further introduction, 

transmission, and spread of COVID–19 
into the United States and from one 
state or territory into any other state or 
territory; and 

• Supporting response efforts to 
COVID–19 at the Federal, state, local, 
territorial, and tribal levels. 

APPLICABILITY: 

This Order shall not apply within any 
state, locality, territory, or area under 
the jurisdiction of a Tribe that (1) 
requires a person to wear a mask on 
conveyances; (2) requires a person to 
wear a mask at transportation hubs; and 
(3) requires conveyances to transport 
only persons wearing masks. Such 

requirements must provide the same 
level of public health protection as—or 
greater protection than—the 
requirements listed herein. 

In addition, the requirement to wear 
a mask shall not apply under the 
following circumstances: 

• While eating, drinking, or taking 
medication, for brief periods; 

• While communicating with a 
person who is hearing impaired when 
the ability to see the mouth is essential 
for communication; 

• If, on an aircraft, wearing of oxygen 
masks is needed because of loss of cabin 
pressure or other event affecting aircraft 
ventilation; 

• If unconscious (for reasons other 
than sleeping), incapacitated, unable to 
be awakened, or otherwise unable to 
remove the mask without assistance; 7 or 

• When necessary to temporarily 
remove the mask to verify one’s identity 
such as during Transportation Security 
Administration screening or when asked 
to do so by the ticket or gate agent or 
any law enforcement official. 

This Order exempts the following 
categories of persons: 8 

• A child under the age of 2 years; 
• A person with a disability who 

cannot wear a mask, or cannot safely 
wear a mask, because of the disability as 
defined by the Americans with 
Disabilities Act (42 U.S.C. 12101 et 
seq.).9 
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for reasons related to the disability. CDC will issue 
additional guidance regarding persons who cannot 
wear a mask under this exemption. https://
www.cdc.gov/quarantine/masks/mask-travel- 
guidance.html. 

10 https://www.whitehouse.gov/briefing-room/ 
presidential-actions/2021/01/21/executive-order- 
promoting-covid-19-safety-in-domestic-and- 
international-travel/. 

11 https://www.cdc.gov/coronavirus/2019-ncov/ 
more/science-and-research/scientific-brief- 
emerging-variants.html. 

12 https://www.cdc.gov/coronavirus/2019-ncov/ 
more/masking-science-sars-cov2.html. 

13 Leung NHL, Chu DKW, Shiu EYC, et al. 
Respiratory virus shedding in exhaled breath and 
efficacy of face masks. Nature Medicine. 
2020;26(5):676–680.https://dx.doi.org/10.1038/ 
s41591-020-0843-2. 

14 Moghadas SM, Fitzpatrick MC, Sah P, et al. The 
implications of silent transmission for the control 
of COVID–19 outbreaks. Proc Natl Acad Sci U S A. 
2020;117(30):17513–17515.10.1073/ 
pnas.2008373117. https://www.ncbi.nlm.nih.gov/ 
pubmed/32632012. 

15 Johansson MA, Quandelacy TM, Kada S, et al. 
SARS–CoV–2 Transmission From People Without 
COVID–19 Symptoms. Johansson MA, et al. JAMA 
Netw Open. 2021 Jan 4;4(1):e2035057. doi: 10.1001/ 
jamanetworkopen.2020.35057. 

16 Ueki H, Furusawa Y, Iwatsuki-Horimoto K, et 
al. Effectiveness of Face Masks in Preventing 
Airborne Transmission of SARS–CoV–2. mSphere. 
2020;5(5).10.1128/mSphere.00637–20. https://
www.ncbi.nlm.nih.gov/pubmed/33087517. 

17 Wang X, Ferro EG, Zhou G, Hashimoto D, Bhatt 
DL. Association Between Universal Masking in a 
Health Care System and SARS–CoV–2 Positivity 
Among Health Care Workers. JAMA. 2020.10.1001/ 
jama.2020.12897. https://www.ncbi.nlm.nih.gov/ 
pubmed/32663246. 

18 Mitze T., Kosfeld R., Rode J., Wälde K. Face 
Masks Considerably Reduce COVID–19 Cases in 
Germany: A Synthetic Control Method Approach. 
IZA—Institute of Labor Economics 
(Germany);2020.ISSN: 2365–9793, DP No. 13319. 
http://ftp.iza.org/dp13319.pdf. 

19 Gallaway MS, Rigler J, Robinson S, et al. 
Trends in COVID–19 Incidence After 
Implementation of Mitigation Measures—Arizona, 
January 22-August 7, 2020. MMWR Morb Mortal 
Wkly Rep. 2020;69(40):1460–1463.10.15585/ 
mmwr.mm6940e3. https://www.ncbi.nlm.nih.gov/ 
pubmed/33031366. 

20 Lyu W, Wehby GL. Community Use Of Face 
Masks And COVID–19: Evidence From A Natural 
Experiment Of State Mandates In The US. Health 
Aff (Millwood). 2020;39(8):1419–1425.10.1377/ 
hlthaff.2020.00818. https://www.ncbi.nlm.nih.gov/ 
pubmed/32543923. 

21 Hatzius J, Struyven D, Rosenberg I. Face Masks 
and GDP. Goldman Sachs Research https://
www.goldmansachs.com/insights/pages/face- 
masks-and-gdp.html. Accessed January 20, 2021. 

22 Karaivanov A., Lu SE, Shigeoka H., Chen C., 
Pamplona S. Face Masks, Public Policies and 
Slowing the Spread of Covid–19: Evidence from 
Canada National Bureau of Economic Research 
2020. Working Paper 27891. http://www.nber.org/ 
papers/w27891. 

23 Chernozhukov V, Kasahara H, Schrimpf P. 
Causal Impact of Masks, Policies, Behavior on Early 
Covid–19 Pandemic in the U.S. J Econom. 2021 
Jan;220(1):23–62. doi: 10.1016/ 
j.jeconom.2020.09.003. Epub 2020 Oct 17. 

24 Hatzius J, Struyven D, Rosenberg I. Face Masks 
and GDP. Goldman Sachs Research https://
www.goldmansachs.com/insights/pages/face- 
masks-and-gdp.html. Accessed January 20, 2021. 

25 Chernozhukov V, Kasahara H, Schrimpf P. 
Causal Impact of Masks, Policies, Behavior on Early 
Covid–19 Pandemic in the U.S. J Econom. 2021 
Jan;220(1):23–62. doi: 10.1016/ 
j.jeconom.2020.09.003. Epub 2020 Oct 17. 

26 Leffler CT, Ing EB, Lykins JD, Hogan MC, 
McKeown CA, Grzybowski A. Association of 
country-wide coronavirus mortality with 
demographics, testing, lockdowns, and public 
wearing of masks. Am J Trop Med Hyg. 2020 
Dec;103(6):2400–2411. doi: 10.4269/ajtmh.20–1015. 
Epub 2020 Oct 26. 

• A person for whom wearing a mask 
would create a risk to workplace health, 
safety, or job duty as determined by the 
relevant workplace safety guidelines or 
federal regulations. 

This Order exempts the following 
categories of conveyances, including 
persons on board such conveyances: 

• Private conveyances operated solely 
for personal, non-commercial use; 

• Commercial motor vehicles or 
trucks as these terms are defined in 49 
CFR 390.5, if the driver is the sole 
occupant of the vehicle or truck; 

• Conveyances operated or chartered 
by the U.S. military services provided 
that such conveyance operators observe 
Department of Defense precautions to 
prevent the transmission of COVID–19 
that are equivalent to the precautions in 
this Order. 

This Order applies to persons on 
conveyances and at transportation hubs 
directly operated by U.S. state, local, 
territorial, or tribal government 
authorities, as well as the operators 
themselves. U.S. state, local, territorial, 
or tribal government authorities directly 
operating conveyances and 
transportation hubs may be subject to 
additional federal authorities or actions, 
and are encouraged to implement 
additional measures enforcing the 
provisions of this Order regarding 
persons traveling onboard conveyances 
and at transportation hubs operated by 
these government entities. 

To the extent permitted by law, and 
consistent with President Biden’s 
Executive Order of January 21, 2021 
(Promoting COVID–19 Safety in 
Domestic and International Travel),10 
Federal agencies are required to 
implement additional measures 
enforcing the provisions of this Order. 

BACKGROUND: 

There is currently a pandemic of 
respiratory disease (coronavirus disease 
2019 or ‘‘COVID–19’’) caused by a novel 
coronavirus (SARS–COV–2). As of 
January 27, 2021, there have been 
99,638,507 confirmed cases of COVID– 
19 globally, resulting in more than 
2,141,000 deaths. As of January 27, 
2021, there have been over 25,000,000 
cases identified in the United States and 
over 415,000 deaths due to the disease. 
New SARS–CoV–2 variants have 
emerged in recent weeks, including at 

least one with evidence of increased 
transmissibility.11 

The virus that causes COVID–19 
spreads very easily and sustainably 
between people who are in close contact 
with one another (within about 6 feet) 
mainly through respiratory droplets 
produced when an infected person 
coughs, sneezes, or talks. These droplets 
can land in the mouths, eyes, or noses 
of people who are nearby and possibly 
be inhaled into the lungs. Infected 
people without symptoms 
(asymptomatic) and those in whom 
symptoms have not yet developed (pre- 
symptomatic) can also spread the virus. 
In general, the more closely an infected 
person interacts with others and the 
longer those interactions, the higher the 
risk of COVID–19 spread. COVID–19 
may be transmitted by touching surfaces 
or objects that have the virus on them 
and then touching one’s own or another 
person’s eyes, nose, or mouth. 

Masks help prevent people who have 
COVID–19, including those who are pre- 
symptomatic or asymptomatic, from 
spreading the virus to others.12 Masks 
are primarily intended to reduce the 
emission of virus-laden droplets, i.e., 
they act as source control by blocking 
exhaled virus.13 This is especially 
relevant for asymptomatic or pre- 
symptomatic infected wearers who feel 
well and may be unaware of their 
infectiousness to others, and who are 
estimated to account for more than 50% 
of transmissions.14 15 Masks also provide 
personal protection to the wearer by 
reducing inhalation of these droplets, 
i.e., they reduce wearers’ exposure 
through filtration.16 The community 
benefit of wearing masks for SARS– 
CoV–2 control is due to the combination 
of these effects; individual prevention 
benefit increases with increasing 

numbers of people using masks 
consistently and correctly. 

Appropriately worn masks reduce the 
spread of COVID–19—particularly given 
the evidence of pre-symptomatic and 
asymptomatic transmission of COVID– 
19. Seven studies have confirmed the 
benefit of universal masking in 
community level analyses: in a unified 
hospital system,17 a German city,18 a 
U.S. State,19 a panel of 15 U.S. States 
and Washington, DC,20 21 as well as both 
Canada 22 and the United States 23 
nationally. Each analysis demonstrated 
that, following directives from 
organizational and political leadership 
for universal masking, new infections 
fell significantly. Two of these 
studies 24 25 and an additional analysis 
of data from 200 countries that included 
localities within the United States 26 
also demonstrated reductions in 
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27 Hatzius J, Struyven D, Rosenberg I. Face Masks 
and GDP. Goldman Sachs Research https://
www.goldmansachs.com/insights/pages/face- 
masks-and-gdp.html. Accessed January 20, 2021. 

28 https://www.cdc.gov/coronavirus/2019-ncov/ 
need-extra-precautions/index.html. 

29 Based on internet sources, 37 states plus DC 
and Puerto Rico mandate the wearing of masks in 
public. Among the jurisdictions that have imposed 
mask mandates, variations in requirements exist. 
For example, exemptions for children range in 
cutoff age from 2 to 12, but masks are generally 
required in indoor public spaces such as restaurants 
and stores, on public transit and ride-hailing 
services, and outdoors when unable to maintain 6 

feet of distance from others. See https://
www.aarp.org/health/healthy-living/info-2020/ 
states-mask-mandates-coronavirus.html (accessed 
January 28, 2021). 

30 https://www.cdc.gov/vaccines/covid-19/info- 
by-product/clinical-considerations.html. 

31 https://www.cdc.gov/coronavirus/2019-ncov/ 
prevent-getting-sick/prevention.html. 

32 https://www.cdc.gov/coronavirus/2019-ncov/ 
hcp/duration-isolation.html. 

mortality. An economic analysis using 
U.S. data found that, given these effects, 
increasing universal masking by 15% 
could prevent the need for lockdowns 
and reduce associated losses of up to $1 
trillion or about 5% of gross domestic 
product.27 

Wearing a mask especially helps 
protect those at increased risk of severe 
illness from COVID–19 28 and workers 
who frequently come into close contact 
with other people (e.g., at transportation 
hubs). Masks are most likely to reduce 
the spread of COVID–19 when they are 
widely used by people in public 
settings. Using masks along with other 
preventive measures, including social 
distancing, frequent handwashing, and 
cleaning and disinfecting frequently 
touched surfaces, is one of the most 
effective strategies available for 
reducing COVID–19 transmission. 

Traveling on multi-person 
conveyances increases a person’s risk of 
getting and spreading COVID–19 by 
bringing persons in close contact with 
others, often for prolonged periods, and 
exposing them to frequently touched 
surfaces. Air travel often requires 
spending time in security lines and 
crowded airport terminals. Social 
distancing may be difficult if not 
impossible on flights. People may not be 
able to distance themselves by the 
recommended 6 feet from individuals 
seated nearby or those standing in or 
passing through the aircraft’s aisles. 
Travel by bus, train, vessel, and other 
conveyances used for international, 
interstate, or intrastate transportation 
pose similar challenges. 

Intrastate transmission of the virus 
has led to—and continues to lead to— 
interstate and international spread of 
the virus, particularly on public 
conveyances and in travel hubs, where 
passengers who may themselves be 
traveling only within their state or 
territory commonly interact with others 
traveling between states or territories or 
internationally. Some states, territories, 
Tribes, and local public health 
authorities have imposed mask-wearing 
requirements within their jurisdictional 
boundaries to protect public health.29 

Any state or territory without sufficient 
mask-wearing requirements for 
transportation systems within its 
jurisdiction has not taken adequate 
measures to prevent the spread of 
COVID–19 from such state or territory to 
any other state or territory. That 
determination is based on, inter alia, the 
rapid and continuing transmission of 
the virus across all states and territories 
and across most of the world. 
Furthermore, given how interconnected 
most transportation systems are across 
the nation and the world, local 
transmission can grow even more 
quickly into interstate and international 
transmission when infected persons 
travel on non-personal conveyances 
without wearing a mask and with others 
who are not wearing masks. 

Therefore, I have determined that the 
mask-wearing requirements in this 
Order are reasonably necessary to 
prevent the further introduction, 
transmission, or spread of COVID–19 
into the United States and among the 
states and territories. Individuals 
traveling into or departing from the 
United States, traveling interstate, or 
traveling entirely intrastate, conveyance 
operators that transport such 
individuals, and transportation hub 
operators that facilitate such 
transportation, must comply with the 
mask-wearing requirements set forth in 
this Order. 

America’s transportation systems are 
essential. Not only are they essential for 
public health, they are also essential for 
America’s economy and other bedrocks 
of American life. Those transportation 
systems carry life-saving medical 
supplies and medical providers into and 
across the nation to our hospitals, 
nursing homes, and physicians’ offices. 
Trains, planes, ships, and automobiles 
bring food and other essentials to our 
communities and to our homes. Buses 
bring America’s children and teachers to 
school. Buses, trains, and subways, 
bring America’s workforce to their jobs. 

Requiring masks on our transportation 
systems will protect Americans and 
provide confidence that we can once 
again travel safely even during this 
pandemic. Therefore, requiring masks 
will help us control this pandemic and 
aid in re-opening America’s economy. 

The United States and countries 
around the world are currently 
embarking on efforts to vaccinate their 
populations, starting with healthcare 
personnel and other essential workers at 
increased risk of exposure to SARS– 

CoV–2 and people at increased risk for 
severe illness from the virus. While 
vaccines are highly effective at 
preventing severe or symptomatic 
COVID–19, at this time there is limited 
information on how much the available 
COVID–19 vaccines may reduce 
transmission in the general population 
and how long protection lasts.30 
Therefore, this mask requirement, as 
well as CDC recommendations to 
prevent spread of COVID–19,31 
additionally apply to vaccinated 
persons. Similarly, CDC recommends 
that people who have recovered from 
COVID–19 continue to take precautions 
to protect themselves and others, 
including wearing masks; 32 therefore, 
this mask requirement also applies to 
people who have recovered from 
COVID–19. 

ACTION: 
Until further notice, under 42 U.S.C. 

264(a) and 42 CFR 70.2, 71.31(b), and 
71.32(b), unless excluded or exempted 
as set forth in this Order, a person must 
wear a mask while boarding, 
disembarking, and traveling on any 
conveyance into or within the United 
States. A person must also wear a mask 
at any transportation hub that provides 
transportation within the United States. 

Conveyance operators traveling into 
or within the United States may 
transport only persons wearing masks 
and must use best efforts to ensure that 
masks are worn when embarking, 
disembarking, and throughout the 
duration of travel. Operators of 
transportation hubs must use best efforts 
to ensure that any person entering or on 
the premises of the transportation hub 
wears a mask. 

As a condition of receiving controlled 
free pratique under 42 CFR 71.31(b) to 
enter a U.S. port, disembark passengers, 
and begin operations at any U.S. port of 
entry, conveyances arriving into the 
United States must require persons to 
wear masks while boarding, 
disembarking, and for the duration of 
travel. Conveyance operators must also 
require all persons to wear masks while 
boarding and for the duration of their 
travel on board conveyances departing 
from the United States until the 
conveyance arrives at the foreign 
destination, if at any time any of the 
persons onboard (passengers, crew, or 
conveyance operators) will return to the 
United States while this Order remains 
in effect. These travel conditions are 
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33 While this Order may be enforced and CDC 
reserves the right to enforce through criminal 
penalties, CDC does not intend to rely primarily on 
these criminal penalties but instead strongly 
encourages and anticipates widespread voluntary 
compliance as well as support from other federal 
agencies in implementing additional civil measures 
enforcing the provisions of this Order, to the extent 
permitted by law and consistent with President 
Biden’s Executive Order of January 21, 2021 
(Promoting COVID–19 Safety in Domestic and 
International Travel). 

necessary to mitigate the harm of further 
introduction of COVID–19 into the 
United States. 

Requiring a properly worn mask is a 
reasonable and necessary measure to 
prevent the introduction, transmission 
and spread of COVID–19 into the United 
States and among the states and 
territories under 42 U.S.C. 264(a) and 42 
CFR 71.32(b). Among other benefits, 
masks help prevent dispersal of an 
infected person’s respiratory droplets 
that carry the virus. That precaution 
helps prevent droplets from landing in 
the eye, mouth, or nose or possibly 
being inhaled into the lungs of an 
uninfected person, or from landing on a 
surface or object that an uninfected 
person may then touch and then touch 
his or her own or another’s eyes, nose, 
or mouth. Masks also provide some 
protection to the wearer by helping 
reduce inhalation of respiratory 
droplets. 

This Order shall not apply within any 
state, locality, territory, or area under 
the jurisdiction of a Tribe, where the 
controlling governmental authority: (1) 
Requires a person to wear a mask on 
conveyances; (2) requires a person to 
wear a mask at transportation hubs; and 
(3) requires conveyances to transport 
only persons wearing masks. Those 
requirements must provide the same 
level of public health protection as—or 
greater protection than—the 
requirements listed herein. 

In accordance with 42 U.S.C. 264(e), 
state, local, territorial, and tribal 
authorities may impose additional 
requirements that provide greater public 
health protection and are more 
restrictive than the requirements in this 
Order. Consistent with other federal, 
state, or local legal requirements, this 
Order does not preclude operators of 
conveyances or transportation hubs 
from imposing additional requirements, 
or conditions for carriage, that provide 
greater public health protection and are 
more restrictive than the requirements 
in this Order (e.g., requiring a negative 
result from a SARS–CoV–2 viral test or 
documentation of recovery from 
COVID–19 or imposing requirements for 
social distancing or other recommended 
protective measures). 

This Order is not a rule within the 
meaning of the Administrative 
Procedure Act (‘‘APA’’) but rather is an 
emergency action taken under the 
existing authority of 42 U.S.C. 264(a) 
and 42 CFR 70.2, 71.31(b), 71.32(b). In 
the event that a court determines this 
Order qualifies as a rule under the APA, 
notice and comment and a delay in 
effective date are not required because 
there is good cause to dispense with 
prior public notice and comment and 

the opportunity to comment on this 
Order and the delay in effective date. 
Considering the public health 
emergency caused by COVID–19, it 
would be impracticable and contrary to 
the public’s health, and by extension the 
public’s interest, to delay the issuance 
and effective date of this Order. 
Similarly, the Office of Information and 
Regulatory Affairs has determined that 
if this Order were a rule, it would be a 
major rule under the Congressional 
Review Act, but there would not be a 
delay in its effective date as the agency 
has determined that there would be 
good cause to make the requirements 
herein effective immediately under the 
APA. 

This order is also an economically 
significant regulatory action under 
Executive Order 12866 and has 
therefore been reviewed by the Office of 
Information and Regulatory Affairs of 
the Office of Management and Budget. 
The agency is proceeding without the 
complete analysis required by Executive 
Order 12866 under the emergency 
provisions of 6(a)(3)(D) of that Order. 

If any provision of this Order, or the 
application of any provision to any 
carriers, conveyances, persons, or 
circumstances, shall be held invalid, the 
remainder of the provisions, or the 
application of such provisions to any 
carriers, conveyances, persons, or 
circumstances other than those to which 
it is held invalid, shall remain valid and 
in effect. 

To address the COVID–19 public 
health threat to transportation security, 
this Order shall be enforced by the 
Transportation Security Administration 
under appropriate statutory and 
regulatory authorities including the 
provisions of 49 U.S.C. 106, 114, 44902, 
44903, and 46301; and 49 CFR part 
1503, 1540.105, 1542.303, 1544.305 and 
1546.105. 

This Order shall be further enforced 
by other federal authorities and may be 
enforced by cooperating state and local 
authorities through the provisions of 18 
U.S.C. 3559, 3571; 42 U.S.C. 243, 268, 
271; and 42 CFR 70.18 and 71.2.33 

EFFECTIVE DATE: 
This Order shall enter into effect on 

February 1, 2021, at 11:59 p.m. and will 

remain in effect unless modified or 
rescinded based on specific public 
health or other considerations, or until 
the Secretary of Health and Human 
Services rescinds the determination 
under section 319 of the Public Health 
Service Act (42 U.S.C. 247d) that a 
public health emergency exists. 

Dated: February 1, 2021. 
Sherri Berger, 
Acting Chief of Staff, Centers for Disease 
Control and Prevention. 
[FR Doc. 2021–02340 Filed 2–1–21; 4:15 pm] 

BILLING CODE 4163–18–P 

DEPARTMENT OF THE INTERIOR 

Geological Survey 

[GX20EG31DW50100; OMB Control Number 
1028-New] 

Agency Information Collection 
Activities; Hydrography Addressing 
tool 

AGENCY: U.S. Geological Survey, 
Interior. 
ACTION: Notice of Information 
Collection; request for comment. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, we, 
the U.S. Geological Survey (USGS) are 
proposing a new information collection. 
DATES: Interested persons are invited to 
submit comments on or before April 5, 
2021. 
ADDRESSES: Send your comments on 
this information collection request (ICR) 
by mail to U.S. Geological Survey, 
Information Collections Officer, 12201 
Sunrise Valley Drive MS 159, Reston, 
VA 20192; or by email to gs-info_
collections@usgs.gov. Please reference 
OMB Control Number 1028–xxxx in the 
subject line of your comments. 
FOR FURTHER INFORMATION CONTACT: To 
request additional information about 
this ICR, contact Michael Tinker by 
email at mdtinker@usgs.gov or by 
telephone at 303–202–4476. 
SUPPLEMENTARY INFORMATION: In 
accordance with the Paperwork 
Reduction Act of 1995, we provide the 
general public and other Federal 
agencies with an opportunity to 
comment on new, proposed, revised, 
and continuing collections of 
information. This helps us assess the 
impact of our information collection 
requirements and minimize the public’s 
reporting burden. It also helps the 
public understand our information 
collection requirements and provide the 
requested data in the desired format. 

We are soliciting comments on the 
proposed ICR that is described below. 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
   
LUCAS WALL,   
   
                              Plaintiff,   
   
               v.  Case No. 6:21-cv-975-PGB-DCI 
   
CENTERS FOR DISEASE 
CONTROL AND PREVENTION, 
et al., 

  

    
                              Defendants.   
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B. Federal Reserve Bank of Dallas 
(Karen Smith, Director, Applications) 
2200 North Pearl Street, Dallas, Texas 
75201–2272: 

1. The Morris Family Trust and Frank 
E. Morris, individually and as trustee of 
the Trust, both of Gainesville, Texas; to 
retain voting shares of Red River 
Bancorp, Inc., and thereby indirectly 
retain voting shares of First State Bank, 
both of Gainesville, Texas. 

Board of Governors of the Federal Reserve 
System, December 2, 2021. 
Michele Taylor Fennell, 
Deputy Associate Secretary of the Board. 
[FR Doc. 2021–26519 Filed 12–6–21; 8:45 am] 

BILLING CODE P 

FEDERAL RESERVE SYSTEM 

Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The public portions of the 
applications listed below, as well as 
other related filings required by the 
Board, if any, are available for 
immediate inspection at the Federal 
Reserve Bank(s) indicated below and at 
the offices of the Board of Governors. 
This information may also be obtained 
on an expedited basis, upon request, by 
contacting the appropriate Federal 
Reserve Bank and from the Board’s 
Freedom of Information Office at 
https://www.federalreserve.gov/foia/ 
request.htm. Interested persons may 
express their views in writing on the 
standards enumerated in the BHC Act 
(12 U.S.C. 1842(c)). 

Comments regarding each of these 
applications must be received at the 
Reserve Bank indicated or the offices of 
the Board of Governors, Ann E. 
Misback, Secretary of the Board, 20th 
Street and Constitution Avenue NW, 
Washington DC 20551–0001, not later 
than December 31, 2021. 

A. Federal Reserve Bank of 
Philadelphia (William Spaniel, Senior 
Vice President) 100 North 6th Street, 
Philadelphia, Pennsylvania 19105– 
1521. Comments can also be sent 

electronically to 
Comments.applications@phil.frb.org: 

1. Workers United, Philadelphia, 
Pennsylvania; and Amalgamated 
Financial Corp., New York, New York; 
to merge with Amalgamated 
Investments Company, and thereby 
indirectly acquire Amalgamated Bank of 
Chicago, both of Chicago, Illinois. This 
notice supplements FR Doc. 2021– 
26297. 

Board of Governors of the Federal Reserve 
System, December 1, 2021. 

Michele Taylor Fennell, 
Deputy Associate Secretary of the Board. 
[FR Doc. 2021–26422 Filed 12–6–21; 8:45 am] 

BILLING CODE P 

FEDERAL RETIREMENT THRIFT 
INVESTMENT BOARD 

Notice of Board Meeting 

DATES: December 17, 2021 at 10:00 a.m. 

ADDRESSES: Telephonic. Dial-in (listen 
only) information: Number: 1–415–527– 
5035, Code: 2764 722 1247; or via web: 
https://tspmeet.webex.com/tspmeet/ 
onstage/g.php?MTID=e1220191d046633
c698c24283fba3fb14. 

FOR FURTHER INFORMATION CONTACT: 
Kimberly Weaver, Director, Office of 
External Affairs, (202) 942–1640. 

SUPPLEMENTARY INFORMATION: 

Board Meeting Agenda 

Open Session 

1. Approval of the November 19, 2021 
Board Meeting Minutes 

2. Monthly Reports 
(a) Participant Activity Report 
(b) Investment Performance 
(c) Legislative Report 

3. Quarterly Report 
(d) Vendor Risk Management Update 

4. 2022/23 Internal Audit Plan Approval 

Closed Session 

Information covered under 5 U.S.C. 
552b (c)(2) and (c)(9). 

Authority: 5 U.S.C. 552b (e)(1). 

Dated: December 1, 2021. 

Dharmesh Vashee, 
General Counsel, Federal Retirement Thrift 
Investment Board. 
[FR Doc. 2021–26421 Filed 12–6–21; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

Requirements for Negative Pre- 
Departure Covid–19 Test Result or 
Documentation of Recovery From 
Covid–19 for All Airline or Other 
Aircraft Passengers Arriving Into the 
United States From Any Foreign 
Country 

AGENCY: Centers for Disease Control and 
Prevention (CDC), Department of Health 
and Human Services (HHS). 
ACTION: Notice of amended Agency 
Order. 

SUMMARY: The Centers for Disease 
Control and Prevention (CDC), located 
within the Department of Health and 
Human Services (HHS), announces an 
Amended Order requiring a negative 
pre-departure COVID–19 test result or 
documentation of recovery from 
COVID–19 for all airline or other aircraft 
passengers arriving into the United 
States from any foreign country. This 
Amended Order was signed by the CDC 
Director on December 2, 2021, and 
supersedes the previous Order signed by 
the CDC Director on October 25, 2021. 
DATES: This Amended Order will 
become effective at 12:01 a.m. on 
December 6, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Jennifer Buigut, Division of Global 
Migration and Quarantine, Centers for 
Disease Control and Prevention, 1600 
Clifton Road NE, MS H16–4, Atlanta, 
GA 30329. Email: dgmqpolicyoffice@
cdc.gov. Telephone: 1–800–232–4636. 
SUPPLEMENTARY INFORMATION: This 
Amended Order updates COVID–19 
testing requirements for air passengers 2 
years or older boarding a flight to the 
United States. 

This Amended Order prohibits the 
boarding of any passenger 2 years or 
older on any airline or aircraft destined 
to the United States from a foreign 
country unless the passenger presents 
paper or digital documentation of one of 
the following requirements: 

(i) A negative pre-departure viral test 
result for SARS–CoV–2 conducted on a 
specimen collected no more than 1 
calendar day before the flight’s 
departure from a foreign country 
(Qualifying Test) 
Or 

(ii) Documentation of having 
recovered from COVID–19 in the past 90 
days in the form of both of the following 
(Documentation of Recovery): 

• A positive viral test result for 
SARS–CoV–2 conducted on a specimen 
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1 This includes any flight regardless of whether 
the United States is the final destination or a 
connection to another country. 

2 A parent or other authorized individual may 
present the required documentation on behalf of a 
passenger 2–17 years of age. Children under the age 
of 2 years of age are not subject to the requirements 
of this Amended Order. An authorized individual 
may act on behalf of any passenger who is unable 
to act on their own behalf (e.g., by reason of age, 
or physical or mental impairment). 

3 On October 25, 2021, the President issued a 
Proclamation, titled, ‘‘Advancing the Safe 
Resumption of Global Travel During the COVID–19 
Pandemic.’’ On November 26, 2021, the President 
issued a Proclamation, titled, ‘‘A Proclamation on 
Suspension of Entry as Immigrants and 
Nonimmigrants of Certain Additional Persons Who 
Pose a Risk of Transmitting Coronavirus Disease 
2019.’’ These Proclamations were issued pursuant 
to Sections1182(f) and 1185(a)(1) of Title 8, and 
Section 301 of Title 3, United States Code. This 
amended CDC Order complements and advances 
these Proclamations. 

4 CDC has provided a combined passenger 
disclosure and attestation that fulfills the 
requirements of CDC Orders: Requirements for 
Negative Pre-departure COVID–19 Test Result or 
Documentation of Recovery from COVID–19 and 
Testing for All Airline or Other Aircraft Passengers 
Arriving into the United States from Any Foreign 
Country and Order Implementing Presidential 
Proclamation on Advancing the Safe Resumption of 
Global Travel During the COVID–19 Pandemic. 

collected no more than 90 calendar days 
before the flight; and 

• A letter from a licensed healthcare 
provider or public health official stating 
that the passenger has been cleared for 
travel. 

This Amended Order also constitutes 
a controlled free pratique to any airline 
or other aircraft operator with an aircraft 
arriving into the United States. Pursuant 
to this controlled free pratique, the 
airline or other aircraft operator must 
comply with the requirements outlined 
in the Order. 

A copy of the Amended Order and 
Passenger Attestation form is provided 
below. A copy of the signed Amended 
Order and Passenger Attestation form 
can be found at https://www.cdc.gov/ 
quarantine/fr-proof-negative-test.html. 

CENTERS FOR DISEASE CONTROL 
AND PREVENTION (CDC) 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES (HHS) 

NOTICE AND AMENDED ORDER 
UNDER SECTION 361 OF THE PUBLIC 
HEALTH SERVICE ACT (42 U.S.C. 264) 
AND 42 CODE OF FEDERAL 
REGULATIONS 71.20 & 71.31(b) 

REQUIREMENTS FOR NEGATIVE 
PRE-DEPARTURE COVID–19 TEST 
RESULT OR DOCUMENTATION OF 
RECOVERY FROM COVID–19 FOR 
ALL AIRLINE OR OTHER AIRCRAFT 
PASSENGERS ARRIVING INTO THE 
UNITED STATES FROM ANY 
FOREIGN COUNTRY 

Summary 

Pursuant to 42 CFR 71.20 and 71.31(b) 
and as set forth in greater detail below, 
this Notice and Amended Order 
prohibits the boarding of any 
passenger—2 years of age or older—on 
any aircraft destined to the United 
States 1 from a foreign country unless 
the passenger: 2 

Presents paper or digital 
documentation of one of the following 
requirements: 

(iii) A negative pre-departure viral test 
result for SARS–CoV–2 conducted on a 
specimen collected no more than 1 
calendar day before the flight’s 
departure from a foreign country 
(Qualifying Test) 
Or 

(iv) Documentation of having 
recovered from COVID–19 in the past 90 
days in the form of both of the following 
(Documentation of Recovery): 

• A positive viral test result for 
SARS–CoV–2 conducted on a specimen 
collected no more than 90 calendar days 
before the flight; and 

• A letter from a licensed healthcare 
provider or public health official stating 
that the passenger has been cleared for 
travel. 

Each passenger must retain paper or 
digital documentation presented to the 
airline or other aircraft operator 
reflecting one of the following: 

• A negative result for the Qualifying 
Test; or 

• Documentation of Recovery from 
COVID–19. 

Upon request, a passenger, or the 
passenger’s authorized representative, 
must also produce such documentation 
to any U.S. government official or a 
cooperating state or local public health 
authority. 

Pursuant to 42 CFR 71.31(b), and as 
set forth in greater detail below, this 
Notice and Amended Order constitutes 
a controlled free pratique to any airline 
or other aircraft operator with an aircraft 
arriving into the United States.3 
Pursuant to this controlled free pratique, 
the airline or other aircraft operator 
must comply with the following 
conditions to receive permission for the 
aircraft to enter and disembark 
passengers within the United States: 

• Airline or other aircraft operator 
must confirm that every passenger 
onboard the aircraft has presented a 
negative result for a Qualifying Test or 
Documentation of Recovery. 

• Airline or other aircraft operator 
must verify that every passenger 
onboard the aircraft has attested to 
receiving a negative result for the 
Qualifying Test or having tested positive 
for SARS–CoV–2 on a specimen 
collected no more than 90 calendar days 
before the flight and been cleared to 
travel as Documentation of Recovery. 

This Notice and Amended Order does 
not alter the obligation of persons to 
comply with the applicable 
requirements of other CDC Orders, 
including: 

• Requirement for Persons to Wear 
Masks While on Conveyances and at 
Transportation Hubs (published at 86 
FR 8025, February 3, 2021) (as may be 
further amended); 

• Amended Order Implementing 
Presidential Proclamation on Advancing 
the Safe Resumption of Global Travel 
During the COVID–19 Pandemic 
(published at 86 FR 61224, November 5, 
2021); and 

• Other CDC Orders or CDC 
Directives that may be published 
relating to preventing the introduction, 
transmission, and spread of COVID–19 
into and throughout the United States. 

This Notice and Amended Order 
supersede the previous Order signed by 
the CDC Director on October 25, 2021. 
This Order shall enter into effect for 
flights departing at or after 12:01 a.m. 
EST (5:01 a.m. GMT) on December 06, 
2021. 

Statement of Intent 

This Amended Order shall be 
interpreted and implemented to achieve 
the following paramount objectives: 

• Preservation of human life; 
• Preventing the further introduction, 

transmission, and spread of the virus 
that causes COVID–19 into the United 
States, including the Omicron virus 
variant and other new virus variants; 

• Preserving the health and safety of 
crew members, passengers, airport 
personnel, and communities; and 

• Preserving hospital, healthcare, and 
emergency response resources within 
the United States. 

Definitions 

Aircraft shall have the same definition 
as under 49 U.S.C. 40102(a)(6). 
‘‘Aircraft’’ includes, but is not limited 
to, commercial, general aviation, and 
private aircraft destined for the United 
States from a foreign country. 

Aircraft Operator means an individual 
or organization causing or authorizing 
the operation of an aircraft. 

Airline shall have the same definition 
as under 42 CFR 71.1(b). 

Attest/Attestation means having 
completed the attestation in Attachment 
A.4 Such attestation may be completed 
in paper or digital form. The attestation 
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5 CDC encourages airlines and aircraft operators 
to incorporate the attestation into paperless check- 
in processes. An airline or aircraft operator may use 
a third party (including a third-party application) to 
collect attestations, including to provide 
translations. However, an airline or aircraft operator 
has sole legal responsibility to provide and collect 
attestations, to ensure the accuracy of any 
translation, and to comply with all other obligations 
under this Order. An airline or aircraft operator is 
responsible for any failure of a third party to 
comply with this Order. An airline or aircraft 
operator may not shift any legal responsibility to a 
third party. 

6 Healthcare providers and public health officials 
should follow CDC guidance in clearing patients for 
travel to the United States. Applicable guidance is 
available at https://www.cdc.gov/coronavirus/2019- 
ncov/hcp/disposition-in-home-patients.html. 

7 A letter from a healthcare provider or a public 
health official that clears the person to end isolation 
(e.g., to return to work or school), can also be used 
to show that the person has been cleared to travel, 
even if travel is not specifically mentioned in the 
letter. 

8 Airlines, aircraft operators, and their crew 
members may follow stricter protocols for crew and 
passenger health, including testing protocols. SAFO 
20009, COVID–19: Updated Interim Occupational 
Health and Safety Guidance for Air Carriers and 
Crews, available at https://www.faa.gov/other_visit/ 
aviation_industry/airline_operators/airline_safety/ 
safo/all_safos/media/2020/SAFO20009.pdf. 

9 Interim Guidance for Transporting or Arranging 
Transportation by Air into, from, or within the 
United States of People with COVID–19 or COVID– 
19 Exposure, available at https://www.cdc.gov/ 
quarantine/interim-guidance-transporting.html. 

10 Force Protection Guidance Supplement 20— 
Department of Defense Guidance for Personnel 
Traveling During the Coronavirus Disease 2019 
Pandemic, available at https://media.defense.gov/ 
2021/Apr/16/2002622876/-1/-1/1/MEMORANDUM- 
FOR-FORCE-HEALTH-PROTECTION-GUIDANCE- 
SUPPLEMENT%2020-DEPARTMENT-OF- 
DEFENSE-GUIDANCE-FOR-PERSONNEL- 
TRAVELING-DURING-THE-CORONAVIRUS- 
DISEASE-2019-PANDEMIC.PDF. 

11 https://covid19.who.int/. 
12 Scientific Brief: SARS–CoV–2 Transmission, 

Centers for Disease Control and Prevention (May 7, 
2021), https://www.cdc.gov/coronavirus/2019-ncov/ 
science/science-briefs/sars-cov-2-transmission.html. 

13 Science Brief: SARS–CoV–2 and Surface 
(Fomite) Transmission for Indoor Community 
Environments, Centers for Disease Control and 
Prevention (Apr. 5, 2021), https://www.cdc.gov/ 
coronavirus/2019-ncov/more/science-and-research/ 
surface-transmission.html. 

14 Moghadas SM, Fitzpatrick MC, Sah P, et al. The 
implications of silent transmission for the control 
of COVID–19 outbreaks. Proc Natl Acad Sci U S A. 
2020;117(30):17513–17515.10.1073/ 
pnas.2008373117, available at https://
www.ncbi.nlm.nih.gov/pubmed/32632012. 

15 Johansson MA, Quandelacy TM, Kada S, et al. 
SARS–CoV–2 Transmission from People Without 
COVID–19 Symptoms. Johansson MA, et al. JAMA 
Netw Open. 2021 January4;4(1):e2035057. doi: 
10.1001/jamanetworkopen.2020.35057. 

is a statement, writing, entry, or other 
representation under 18 U.S.C. 1001.5 

Documentation of Recovery means 
paper or digital documentation of 
having recovered from COVID–19 in the 
form of a positive SARS–CoV–2 viral 
test result and a letter from a licensed 
healthcare provider or public health 
official stating that the person has been 
cleared for travel (i.e., has recovered).6 7 
The viral test must have been conducted 
on a specimen collected no more than 
90 calendar days before the departure of 
the flight, or at such other intervals as 
specified in CDC guidance. 

Foreign country means anywhere that 
is not a state, territory, or possession of 
the United States. 

Qualifying Test means a negative 
result on a SARS–CoV–2 viral test that 
was conducted on a specimen collected 
no more than 1 calendar day before the 
flight’s departure from a foreign country 
to the United States. 

United States has the same definition 
as ‘‘United States’’ in 42 CFR 71.1(b), 
meaning ‘‘the 50 States, District of 
Columbia, and the territories (also 
known as possessions) of the United 
States, including American Samoa, 
Guam, the Northern Mariana Islands, 
the Commonwealth of Puerto Rico, and 
the U.S. Virgin Islands.’’ 

Viral Test means a viral detection test 
for current infection (i.e., a nucleic acid 
amplification test [NAAT] or a viral 
antigen test) cleared, approved, or 
issued an emergency use authorization 
(EUA) by the U.S. Food and Drug 
Administration, or granted marketing 
authorization by the relevant national 
authority, for the detection of SARS– 
CoV–2, performed in accordance with 
the approval/clearance/EUA/marketing 
authorization. 

Exemptions 
The following categories of 

individuals and organizations are 
exempt from the requirements of this 
Amended Order: 

• Crew members of airlines or other 
aircraft operators if they follow industry 
standard protocols for the prevention of 
COVID–19 as set forth in relevant Safety 
Alerts for Operators (SAFOs) issued by 
the Federal Aviation Administration 
(FAA).8 

• Airlines or other aircraft operators 
transporting passengers with COVID–19 
pursuant to CDC authorization and in 
accordance with CDC guidance.9 

• U.S. federal law enforcement 
personnel on official orders who are 
traveling for the purpose of carrying out 
a law enforcement function, provided 
they are covered under an occupational 
health and safety program that takes 
measures to ensure personnel are not 
symptomatic or otherwise at increased 
risk of spreading COVID–19 during 
travel. Those traveling for training or 
other business purposes remain subject 
to the requirements of this Order. 

• U.S. military personnel, including 
civilian employees, dependents, 
contractors, and other U.S. government 
employees when traveling on U.S. 
military assets (including whole aircraft 
charter operators), if such individuals 
are under competent military or U.S. 
government travel orders and observing 
U.S. Department of Defense guidance to 
prevent the transmission of COVID–19 
as set forth in Force Protection 
Guidance Supplement 20—Department 
of Defense Guidance for Personnel 
Traveling During the Coronavirus 
Disease 2019 Pandemic (April 12, 2021) 
including its testing guidance.10 

• Individuals and organizations for 
which the issuance of a humanitarian 
exemption is necessary based on both: 
(1) Exigent circumstances where 
emergency travel is required to preserve 

health and safety (e.g., emergency 
medical evacuations); and (2) where 
pre-departure testing cannot be accessed 
or completed before travel because of 
exigent circumstances. 

Background 

A. COVID–19 Pandemic 

Since January 2020, the respiratory 
disease known as ‘‘COVID–19,’’ caused 
by a novel coronavirus (SARS–CoV–2), 
has spread globally, including cases 
reported in all 50 states within the 
United States, plus the District of 
Columbia and all U.S. territories. As of 
December 02, 2021, there have been 
over 262,000,000 million cases of 
COVID–19 globally, resulting in over 
5,200,000 deaths.11 In the United States, 
more than 48,000,000 cases have been 
identified, and over 775,000 deaths 
attributed to the disease. 

SARS–CoV–2 spreads mainly from 
person-to-person through respiratory 
fluids released during exhalation, such 
as when an infected person coughs, 
sneezes, or talks. Exposure to these 
respiratory fluids occurs in three 
principal ways: (1) Inhalation of very 
fine respiratory droplets and aerosol 
particles; (2) deposition of respiratory 
droplets and particles on exposed 
mucous membranes in the mouth, nose, 
or eye by direct splashes and sprays; 
and (3) touching mucous membranes 
with hands that have been soiled either 
directly by virus-containing respiratory 
fluids or indirectly by touching surfaces 
with virus on them.12 13 Spread is more 
likely when people are in close contact 
with one another (within about 6 feet), 
especially in crowded or poorly 
ventilated indoor settings. Persons who 
are not fully vaccinated, including those 
with asymptomatic or pre-symptomatic 
infections, are significant contributors to 
community SARS–CoV–2 transmission 
and occurrence of COVID–19.14 15 
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16 CDC. COVID–19 Risks and Vaccine Information 
for Older Adults https://www.cdc.gov/aging/ 
covid19/covid19-older-adults.html. 

17 People with Certain Medical Conditions 
https://www.cdc.gov/coronavirus/2019-ncov/need- 
extra-precautions/people-with-medical- 
conditions.html. 

18 Dougherty K, Mannell M, Naqvi O, Matson D, 
Stone J. SARS–CoV–2 B.1.617.2 (Delta) Variant 
COVID–19 Outbreak Associated with a Gymnastics 
Facility—Oklahoma, April–May 2021. MMWR 
Morb Mortal Wkly Rep 2021;70:1004–1007. DOI: 
http://dx.doi.org/10.15585/mmwr.mm7028e2 
(describing a B.1.617.2 (Delta) Variant COVID–19 
outbreak associated with a gymnastics facility and 
finding that the Delta variant is highly transmissible 
in indoor sports settings and households, which 
might lead to increased incidence rates). 

19 SARS–CoV–2 Variant Classifications and 
Definitions, Centers for Disease Control and 
Prevention, https://www.cdc.gov/coronavirus/2019- 
ncov/variants/variant-info.html#Concern. 

20 https://www.who.int/news/item/26-11-2021- 
classification-of-omicron-(b.1.1.529)-sars-cov-2- 
variant-of-concern. 

21 https://www.who.int/news/item/28-11-2021- 
update-on-omicron. 

22 Science Brief: Omicron (B.1.1.529) Variant, 
Centers for Disease Control and Prevention, https:// 
www.cdc.gov/coronavirus/2019-ncov/science/ 
science-briefs/scientific-brief-omicron-variant.html. 

23 https://www.whitehouse.gov/briefing-room/ 
presidential-actions/2021/11/26/a-proclamation- 
on-suspension-of-entry-as-immigrants-and- 
nonimmigrants-of-certain-additional-persons-who- 
pose-a-risk-of-transmitting-coronavirus-disease- 
2019/. 

Among adults, the risk for severe 
illness from COVID–19 increases with 
age, with older adults at highest risk.16 
Severe illness means that persons with 
COVID–19 may require hospitalization, 
intensive care, or a ventilator to help 
them breathe. People of any age with 
certain underlying medical conditions 
(e.g., cancer, obesity, serious heart 
conditions, diabetes, conditions that 
weaken the immune system) are at 
increased risk for severe illness from 
COVID–19.17 

B. Emergence of Variants of Concern: 
Omicron 

New variants of SARS–CoV–2 have 
emerged globally, several of which have 
been broadly classified as ‘‘variants of 
concern.’’ Some variants are more 
transmissible, even among those who 
are vaccinated, and some may cause 
more severe disease, which can lead to 
more hospitalizations and deaths among 
infected individuals.18 Furthermore, 
recent findings suggest that antibodies 
generated during previous infection or 
vaccination may have a reduced ability 
to neutralize some variants, resulting in 
reduced effectiveness of treatments or 
vaccines, or increased diagnostic 
detection failures.19 The emergence of 
variants that substantially decrease the 
effectiveness of available vaccines 
against severe or deadly disease is a 
primary public health concern. 

On November 24, 2021, the Republic 
of South Africa informed the World 
Health Organization (WHO) of a new 
variant of SARS–CoV–2, the virus that 
causes COVID–19, that was detected in 
that country. On November 26, 2021, 
WHO designated the variant B.1.1.529 
as a variant of concern and named it 
Omicron.20 This decision was based on 
the evidence presented to the Technical 
Advisory Group on SARS–CoV–2 Virus 

Evolution (TAG–VE) which is a group of 
independent experts charged with 
assessing the evolution of SARS–CoV–2 
and examining if specific mutations and 
combinations of mutations may alter 
how the virus spreads and whether it 
may cause more severe illness. The 
evidence presented to the TAG–VE 
noted that Omicron has several 
mutations that may have an impact on 
how easily it spreads or the severity of 
illness it causes.21 

Currently, there are no data available 
to assess the ability of sera from 
vaccinated persons or those with 
previous SARS–CoV–2 infection to 
neutralize the Omicron variant. The 
spike protein is the primary target of 
vaccine-induced immunity. The 
Omicron variant contains more changes 
in the spike protein than have been 
observed in other variants. Based on the 
number of substitutions, the location of 
these substitutions, and data from other 
variants with similar spike protein 
substitutions, significant reductions in 
neutralizing activity of sera from 
vaccinated or previously infected 
individuals, which may indicate 
reduced protection from infection, are 
anticipated.22 

At the present time, WHO and CDC 
are coordinating with many researchers 
around the world to better understand 
the Omicron variant. Studies include 
assessments of transmissibility, severity 
of infection (including symptoms), 
performance of vaccines and diagnostic 
tests, and effectiveness of treatments. 
CDC and other federal agencies are 
working closely with international 
public health agencies to monitor the 
situation closely and are taking steps to 
enhance surveillance for and response 
to the Omicron variant within the 
United States. Considering these 
ongoing studies into the potential 
danger to public health posed by this 
newly identified variant, CDC has 
determined that proactive measures 
must be implemented now to protect the 
U.S. public health from the importation, 
transmission and spread of the emergent 
Omicron variant into the United States. 

C. Requirement for Pre-Departure 
Testing Regardless of Vaccination 
Status 

On November 26, 2021, the President 
issued a Proclamation suspending the 
entry into the United States, of 
immigrants or nonimmigrants, of 
noncitizens who were physically 

present within certain Southern African 
countries during the 14-day period 
preceding their entry or attempted entry 
into the United States.23 This 
Proclamation was issued under the 
authority of sections 212(f) and 215(a) of 
the Immigration and Nationality Act, as 
codified at sections 1182(f) and 1185(a) 
of title 8, United States Code (U.S.C.), 
and 3 U.S.C. 301 based on a 
determination that entry of certain 
noncitizens covered by the 
Proclamation would be detrimental to 
the interests of the United States. The 
Proclamation directs the Secretary of 
State, the Secretary of Transportation, 
and the Secretary of Homeland Security 
to endeavor to ensure that any 
noncitizen subject to the Proclamation 
does not board an aircraft traveling to 
the United States, to the extent 
permitted by law. The Proclamation also 
states that any individuals exempt from 
the suspension may nevertheless be 
subject to an entry suspension, 
limitation, or restriction under 
Proclamation 10294 of October 25, 2021. 

As the virus that causes COVID–19 
spreads, it has new opportunities to 
change (mutate) and become more 
difficult to control. While it is known 
and expected that viruses change 
through mutation leading to the 
emergence of new variants, the 
emergent Omicron variant is 
particularly concerning and of critical 
significance for this Amended Order. 
CDC has determined that given the 
rapid spread of the Omicron variant, 
including to countries and regions 
outside of those originally identified in 
the November 26 Proclamation, 
requiring a SARS–CoV–2 test no more 
than 1 calendar day before the flight’s 
departure from a foreign country as 
specified in this Notice and Amended 
Order, and applicable to all passengers 
regardless of vaccination status or 
country of origin (except passengers 
who present valid Documentation of 
Recovery), is necessary to protect the 
public health of the United States. 

In response to this new variant, the 
United States Government, including 
CDC, reexamined its policies on 
international travel and concluded the 
proactive 1 calendar day testing 
measure is necessary to protect the 
public health and should remain in 
place until more information becomes 
available that may alter or improve the 
public health outlook. This Amended 
Order requires that all passengers, 
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24 https://www.federalregister.gov/documents/ 
2021/11/05/2021-24388/requirement-for-negative- 
pre-departure-covid-19-test-result-or- 
documentation-of-recovery-from. 

25 Runway to Recovery 1.1, December 21, 2020, 
available at https://www.transportation.gov/ 
briefing-room/runway-recovery-11. 

26 https://ourworldindata.org/coronavirus- 
testing#testing-and-contact-tracing-policy. 

regardless of vaccination status or 
country of origin, except passengers 
who present a valid Documentation of 
Recovery, provide documentation of a 
negative SARS–CoV–2 viral test result 
from a specimen collected no more than 
1 calendar day preceding the departure 
of the passenger’s originating flight to 
the United States. While CDC’s previous 
Amended Order 24 indicated that 
‘‘decreasing the time window for testing 
before departure from three days to one 
day provides minimal additional public 
health benefit for fully vaccinated 
travelers,’’ this statement did not 
account for the Omicron variant, which 
had not yet been identified. 

At this time, it is unknown what level 
of protection current vaccines will 
provide against this newly emergent 
mutated variant. To best protect the 
health of the United States, unless and 
until CDC can confirm that current 
approved and authorized vaccines 
provide adequate protection against the 
Omicron variant, all passengers— 
including those who are fully 
vaccinated, but excluding passengers 
who present a valid Documentation of 
Recovery—must obtain a viral test on a 
specimen collected no more than 1 
calendar day before their flight’s 
departure to meet the requirements of 
this Amended Order. The one-day time 
window, a reduction from the previous 
3-day window for fully vaccinated 
passengers, will provide less 
opportunity to develop infection with 
the Omicron variant prior to arrival into 
the United States. 

Testing for SARS–CoV–2 infection is 
a proactive, risk-based approach that is 
not dependent on the infecting variant, 
nor on vaccination status of the 
individual. This risk-based testing 
approach has been addressed in CDC 
guidance and the Runway to Recovery 
guidance jointly issued by the 
Departments of Transportation, 
Homeland Security, and Health and 
Human Services.25 Most countries now 
use testing in some form to monitor risk 
and control introduction and spread of 
SARS–CoV–2.26 With case counts and 
deaths due to COVID–19 continuing to 
increase around the globe and the 
emergence of the new and concerning 
Omicron variant, the United States is 
taking a multi-layered proactive 
approach to combating COVID–19, 

concurrently preventing and slowing 
the continued introduction of cases and 
further spread of the virus within U.S. 
communities. CDC acknowledges that 
pre-departure testing does not eliminate 
all risk. 

D. Statement of Good Cause Under the 
Administrative Procedure Act (‘‘APA’’) 

To reduce introduction and spread of 
current and future SARS–CoV–2 
variants into the United States at a time 
when global air travel is increasing, CDC 
must take quick and targeted action to 
help curtail the introduction and spread 
of the Omicron variant into the United 
States. As of December 2, 2021, WHO 
has indicated that 23 countries have 
reported cases of the Omicron variant, 
many of which were associated with 
international travelers. 

This Amended Order is not a rule 
within the meaning of the 
Administrative Procedure Act (‘‘APA’’) 
but rather is an emergency action taken 
under the existing authority of 42 U.S.C. 
264(a) and 42 CFR 71.20 and 71.31(b), 
which were promulgated in accordance 
with the APA after full notice-and- 
comment rulemaking and a delay in 
effective date. In the event that this 
Amended Order qualifies as a new rule 
under the APA, notice and comment 
and a delay in effective date are not 
required because there is good cause to 
dispense with prior public notice and 
comment and a delay in effective date. 
See 5 U.S.C. 553(b)(B), (d)(3). 

Considering the rapid and 
unpredictable developments in the 
public health emergency caused by 
COVID–19, including the recently 
identified emergent Omicron variant, it 
would be impracticable and contrary to 
the public’s health, and by extension the 
public’s interest, to delay the issuance 
and effective date of this Amended 
Order. Further delay could increase risk 
of transmission and importation of 
additional undetected cases of SARS– 
CoV–2 Omicron variant or other 
emerging variants through passengers. 

Similarly, the Office of Information 
and Regulatory Affairs has determined 
that if this Amended Order were a rule, 
it would be a major rule under Subtitle 
E of the Small Business Regulatory 
Enforcement Fairness Act of 1996 (the 
Congressional Review Act), 5 U.S.C. 
804(2), but there would not be a delay 
in its effective date as the agency has 
determined that there would be good 
cause to make the requirements herein 
effective immediately under the APA, 5 
U.S.C. 808(2). 

This Amended Order is also an 
economically significant regulatory 
action under Executive Order 12866 and 
has therefore been reviewed by the 

Office of Information and Regulatory 
Affairs of the Office of Management and 
Budget. 

If any provision of this Amended 
Order, or the application of any 
provision to any carriers, persons, or 
circumstances, shall be held invalid, the 
remainder of the provisions, or the 
application of such provisions to any 
carriers, persons, or circumstances other 
than those to which it is held invalid, 
shall remain valid and in effect. 

Pursuant to 5 U.S.C. 553(b)(B), and for 
the reasons stated above, I hereby 
conclude that notice-and-comment 
rulemaking would defeat the purpose of 
the Amended Order and endanger the 
public health, and is, therefore, 
impracticable and contrary to the public 
interest. For the same reasons, I have 
determined, consistent with 5 U.S.C. 
553(d)(3), that there is good cause to 
make this Amended Order effective 
immediately upon filing at the Office of 
the Federal Register. 

Action 

For the reasons outlined above, I 
hereby determine that passengers 
covered by this Amended Order are at 
risk of transmitting SARS–CoV–2 virus, 
including the emergent Omicron variant 
and other virus variants. Accordingly, 
requiring passengers to demonstrate pre- 
departure either a negative COVID–19 
test result or recovery from COVID–19 
after previous SARS–CoV–2 infection in 
the past 90 days is necessary to reduce 
the risk of transmission of the SARS– 
CoV–2 virus, including the Omicron 
variant and other virus variants, and to 
protect the health of fellow passengers, 
aircraft crew, and U.S. communities. 
This Amended Order shall remain 
effective until either the expiration of 
the Secretary of HHS’ declaration that 
COVID–19 constitutes a public health 
emergency, or I determine that based on 
specific public health or other 
considerations that continuation of this 
Order is no longer necessary to prevent 
the further introduction, transmission, 
and spread of COVID–19 into the United 
States, whichever occurs first. Upon 
determining that continuation of this 
Order is no longer necessary to prevent 
the further introduction, transmission, 
and spread of COVID–19 into the United 
States, I will publish a notice in the 
Federal Register terminating this Order. 
I retain the authority to modify or 
terminate the Order, or its 
implementation, at any time as needed 
to protect public health. 
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27 Interim Guidance on Ending Isolation and 
Precautions for Adults with COVID–19 https://
www.cdc.gov/coronavirus/2019-ncov/hcp/duration- 
isolation.html. 

28 Healthcare providers and public health officials 
should follow CDC guidance in clearing patients for 
travel to the United States. Applicable guidance is 
available at https://www.cdc.gov/coronavirus/2019- 
ncov/hcp/disposition-in-home-patients.html. 

29 A letter from a healthcare provider or a public 
health official that clears the person to end 
isolation, e.g., to return to work or school, can also 
be used to show that the person has been cleared 
to travel, even if travel is not specifically mentioned 
in the letter. 

30 A parent or other authorized individual may 
present the required documentation on behalf of a 
passenger 2–17 years of age. An authorized 
individual may act on behalf of any passenger who 
is unable to act on their own behalf (e.g., by reason 
of age, or physical or mental impairment). 

31 A letter from a healthcare provider or a public 
health official that clears the person to end 
isolation, e.g., to return to work or school, can also 
be used to show that the person has been cleared 
to travel, even if travel is not specifically mentioned 
in the letter. 

32 Healthcare providers and public health officials 
should follow CDC guidance in clearing patients for 
travel to the United States. Applicable guidance is 
available at https://www.cdc.gov/coronavirus/2019- 
ncov/hcp/disposition-in-home-patients.html. 

1. Requirements for Airlines & Other 
Aircraft Operators 

Any airline or other aircraft operator 
with passengers arriving into the United 
States from a foreign country, shall: 

A. Confirm that every passenger—2 
years or older—onboard the aircraft has 
paper or digital documentation 
reflecting a Qualifying Test or 
Documentation of Recovery. 

(1) Requirements for a Qualifying Test 
include: 

a. Documentation of a negative SARS– 
CoV–2 viral test result from a specimen 
collected no more than 1 calendar day 
preceding the passenger’s flight to the 
United States. The negative SARS–CoV– 
2 viral test result must include: 

i. personal identifiers (e.g., name and 
date of birth) on the negative test result 
that match the personal identifiers on 
the passenger’s passport or other travel 
documents; 

ii. a specimen collection date 
indicating that the specimen was 
collected no more than 1 calendar day 
before the flight’s departure (or first 
flight in a series of connections booked 
on the same itinerary); 

iii. the type of viral test indicating it 
is a NAAT or antigen test; 

iv. a test result that states 
‘‘NEGATIVE,’’ ‘‘SARS–CoV–2 RNA 
NOT DETECTED,’’ ‘‘SARS–CoV–2 
ANTIGEN NOT DETECTED,’’ or 
‘‘COVID–19 NOT DETECTED,’’ or other 
indication that SARS–CoV–2 was not 
detected in the individual’s specimen. A 
test marked ‘‘invalid’’ is not acceptable; 
and 

v. information about the entity issuing 
the result (e.g., laboratory, healthcare 
entity, or telehealth service), such as the 
name and contact information. 

(2) Requirements for Documentation 
of Recovery include: 

a. Documentation of a positive SARS– 
CoV–2 viral test result from a specimen 
collected no more than 90 calendar days 
preceding the passenger’s scheduled 
flight to the United States.27 The 
positive SARS–CoV–2 viral test result 
must include: 

i. Personal identifiers (e.g., name and 
date of birth) on the positive test result 
match the personal identifiers on the 
passenger’s passport or other travel 
documents; 

ii. a specimen collection date 
indicating that the specimen was 
collected no more than 90 calendar days 
before the flight’s departure; 

iii. information that the test 
performed was a viral test indicating it 
is a NAAT or antigen test; 

iv. a test result that states 
‘‘POSITIVE,’’ ‘‘SARS–CoV–2 RNA 
DETECTED,’’ ‘‘SARS–CoV–2 ANTIGEN 
DETECTED,’’ or ‘‘COVID–19 
DETECTED,’’ or other indication that 
SARS–CoV–2 was detected in the 
individual’s specimen. A test marked 
‘‘invalid’’ is not acceptable; and 

v. information about the entity issuing 
the result (e.g., laboratory, healthcare 
entity, or telehealth service), such as the 
name and contact information. 

b. A signed letter from a licensed 
healthcare provider or a public health 
official stating that the passenger has 
been cleared for travel.28 29 The letter 
must have personal identifiers (e.g., 
name and date of birth) that match the 
personal identifiers on the passenger’s 
passport or other travel documents. The 
letter must be signed and dated on 
official letterhead that contains the 
name, address, and phone number of 
the healthcare provider or public health 
official who signed the letter. 

B. Confirm that each passenger has 
attested to having received a negative 
result for a Qualifying Test or having 
tested positive for SARS–CoV–2 on a 
specimen collected no more than 90 
calendar days before the flight and been 
cleared to travel. Airlines or other 
aircraft operators must retain a copy of 
each passenger attestation for 2 years. 
The attestation is attached to this order 
as Attachment A. 

C. Not board any passenger without 
confirming the documentation as set 
forth in section 1.A and 1.B. 

Any airline or other aircraft operator 
that fails to comply with section 1, 
‘‘Requirements for Airlines & Other 
Aircraft Operators,’’ may be subject to 
criminal penalties under, inter alia, 42 
U.S.C. 271 and 42 CFR 71.2, in 
conjunction with 18 U.S.C. 3559 and 
3571. 

2. Requirements for Aircraft Passengers 

Any aircraft passenger 30 departing 
from any foreign country with a 
destination in the United States shall— 

A. Present paper or digital 
documentation reflecting one of the 
following: 

(1) A negative Qualifying Test that has 
a specimen collection date indicating 
that the specimen was collected no 
more than 1 calendar day before the 
flight’s departure (or first flight in a 
series of connections booked on the 
same itinerary); or 

(2) Documentation of Recovery from 
COVID–19 that includes a positive 
SARS–CoV–2 viral test result conducted 
on a specimen collected no more than 
90 calendar days before the flight and a 
letter from a licensed healthcare 
provider or public health official stating 
that the passenger has been cleared for 
travel.31 32 

B. Provide the attestation to the 
airline or other aircraft operator, of: 

(1) Having received a negative result 
for the Qualifying Test; or 

(2) having tested positive for SARS– 
CoV–2 on a specimen collected no more 
than 90 calendar days before the flight 
and been cleared to travel. 

The attestation is attached to this 
order as Attachment A. Unless 
otherwise permitted by law, a parent or 
other authorized individual may present 
the required documentation on behalf of 
a passenger 2–17 years of age. An 
authorized individual may act on behalf 
of any passenger who is unable to act on 
their own behalf (e.g., by reason of age, 
or physical or mental impairment). 

C. Retain a copy of the applicable 
documentation listed in part A of this 
section and produce such 
documentation upon request to any U.S. 
government official or a cooperating 
state or local public health authority 
after arrival into the United States. 

Any passenger who fails to comply 
with the requirements of section 2, 
‘‘Requirements for Aircraft Passengers,’’ 
may be subject to criminal penalties 
under, inter alia, 42 U.S.C. 271 and 42 
CFR 71.2, in conjunction with 18 U.S.C. 
3559 and 3571. Willfully giving false or 
misleading information to the 
government may result in criminal 
penalties under, inter alia, 18 U.S.C. 
1001. 

This Amended Order shall be 
enforceable through the provisions of 18 
U.S.C. 3559, 3571; 42 U.S.C. 243, 268, 
271; and 42 CFR 71.2. 
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As the pandemic continues to rapidly 
evolve and more scientific data becomes 
available regarding the emergent 
Omicron variant and/or the 
effectiveness of COVID–19 vaccines 
related to currently circulating variants, 
CDC may exercise its enforcement 
discretion to adjust the scope of 
accepted pre-departure testing 
requirements to allow passengers and 
airline and aircraft operators greater 
flexibility regarding the requirements of 

this Amended Order or to align with 
current CDC guidance. Such exercises of 
enforcement discretion will be 
announced on CDC’s website and the 
Amended Order will be further 
amended as soon as practicable through 
an updated publication in the Federal 
Register. 

Effective Date 

This Amended Order shall enter into 
effect for flights departing at or after 

12:01 a.m. EST (5:01 a.m. GMT) on 
December 6, 2021, and will remain in 
effect unless modified or rescinded 
based on specific public health or other 
considerations, or until the Secretary of 
Health and Human Services rescinds the 
determination under section 319 of the 
Public Health Service Act (42 U.S.C. 
247d) that a public health emergency 
exists with respect to COVID–19. 
BILLING CODE 4163–18–P 

VerDate Sep<11>2014 17:30 Dec 06, 2021 Jkt 256001 PO 00000 Frm 00044 Fmt 4703 Sfmt 4703 E:\FR\FM\07DEN1.SGM 07DEN1lo
tte

r 
on

 D
S

K
11

X
Q

N
23

P
R

O
D

 w
ith

 N
O

T
IC

E
S

1
Case 6:21-cv-00975-PGB-DCI   Document 263-2   Filed 03/25/22   Page 8 of 30 PageID 7440

USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 213 of 346 



69263 Federal Register / Vol. 86, No. 232 / Tuesday, December 7, 2021 / Notices 

VerDate Sep<11>2014 17:30 Dec 06, 2021 Jkt 256001 PO 00000 Frm 00045 Fmt 4703 Sfmt 4725 E:\FR\FM\07DEN1.SGM 07DEN1 E
N

07
D

E
21

.0
17

<
/G

P
H

>

lo
tte

r 
on

 D
S

K
11

X
Q

N
23

P
R

O
D

 w
ith

 N
O

T
IC

E
S

1

Form 0MB Control No: XXXX-XXXX 

Expiration date: XX/XX/XXXX33 

ATTACHMENT A: COMBINED PASSENGER DISCLOSURE AND ATTESTATION 

TO THE UNITED STATES OF AMERICA 

This combined passenger disclosure and attestation fulfills 

the requirements of U.S. Centers for Disease Control and 

Prevention (CDC) Orders: Requirement for Proof of Negative 

COVID-19 Test Result or Recovery from COVID-19 for All Airline 

Passengers Arriving into the United States and Order 

Implementing Presidential Proclamation on Advancing the Safe 

Resumption of Global Travel During the COVID-19 Pandemic. 34 

As directed by the CDC and the Transportation Security 

Administration (TSA), through Security Directive 1544-21-03 

33 Public reporting burden of this collection of information is estimated 
to average 2 hours per response, including the time for reviewing 
instructions, searching existing data sources, gathering and maintaining 
the data needed, and completing and reviewing the collection of 
information. An agency may not conduct or sponsor, and a person is not 
required to respond to a collection of information unless it displays a 
currently valid 0MB Control Number. Send comments regarding this burden 
estimate or any other aspect of this collection of information, including 
suggestions for reducing this burden to CDC/ATSDR Reports Clearance 
Officer, 1600 Clifton Road NE, MS D-74, Atlanta, Georgia 30333; ATTN: PRA 
xxxx-xxxx 

34 These requirements (e.g., proof of negative COVID-19 test result and 
proof of being fully vaccinated against COVID-19) do not apply to crew 
members of airlines or other aircraft operators if they are traveling 
for the purpose of operating the aircraft, or repositioning (i.e., on 
"deadhead" status), provided their assignment is under an air carrier's 
or operator's occupational health and safety program that follows 
applicable industry standard protocols for the prevention of COVID-19 
as set forth in relevant Safety Alerts for Operators (SAFOs) issued by 
the Federal Aviation Administration (FAA). 

Case 6:21-cv-00975-PGB-DCI   Document 263-2   Filed 03/25/22   Page 9 of 30 PageID 7441
USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 214 of 346 



69264 Federal Register / Vol. 86, No. 232 / Tuesday, December 7, 2021 / Notices 

VerDate Sep<11>2014 17:30 Dec 06, 2021 Jkt 256001 PO 00000 Frm 00046 Fmt 4703 Sfmt 4725 E:\FR\FM\07DEN1.SGM 07DEN1 E
N

07
D

E
21

.0
18

<
/G

P
H

>

lo
tte

r 
on

 D
S

K
11

X
Q

N
23

P
R

O
D

 w
ith

 N
O

T
IC

E
S

1

and Emergency Amendment 1546-21-02, and consistent with CDC's 

Order implementing the Presidential Proclamation, all airline 

or other aircraft operators must provide the following 

disclosures to all passengers prior to their boarding a flight 

from a foreign country to the United States. 

The information provided below must be accurate and complete 

to the best of the individual's knowledge. Under United States 

federal law, the applicable portion of the attestation must 

be completed for each passenger age two or older and the 

attestation must be provided to the airline or aircraft 

operator prior to boarding a flight to the United States from 

a foreign country. Failure to complete and present the 

applicable portion of the attestation, or submitting false or 

misleading information, could result in delay of travel, 

denial of boarding, or denial of boarding on future travel, 

or put the passenger or other individuals at risk of harm, 

including serious bodily injury or death. Any passenger who 

fails to comply with these requirements may be subject to 

criminal penalties. Willfully providing false or misleading 

information may lead to criminal fines and imprisonment 

under, among others, 18 U.S.C. § 1001. Providing this 

information can help protect you, your friends and family, 

your communities, and the United States. CDC appreciates your 

cooperation. 
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AIRLINE AND AIRCRAFT OPERATOR DISCLOSURE REQUIREMENTS: 

As required by United States federal law, all airlines or 

other aircraft operators must collect the passenger 

attestation on behalf of the U.S. Government. 35 

Required Proof of Negative COVID-19 Test Result or Recovery 

from COVID-19 

All airlines and other aircraft operators must additionally 

confirm one of the following for each passenger - 2 years or 

older--prior to their boarding a flight to the United States 

from a foreign country: 

1. A negative result for a Qualifying Test or 

2. Documentation of Recovery from COVID-19 in the form of 

a positive COVID-19 viral test on a sample taken no more 

than 90 days prior to departure and a letter from a 

licensed healthcare provider or public health official 

stating that the passenger has been cleared for travel. 

Required Proof of COVID-19 Vaccination for Non-U.S. 

citizen, Nonimmigrant Air Passengers 

As directed by the TSA, including through a security directive 

or emergency amendment, all airlines and other aircraft 

3 " Children under 2 years of age do not need to complete Section 1 or 
Section 2 of this attestation. The airline or other aircraft operator 
may permit them to board an aircraft without an attestation. 
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operators must additionally confirm one of the following for 

each noncitizen who is a nonimmigrant passenger prior to their 

boarding a flight to the United States from a foreign country: 

1. Proof of being Fully Vaccinated Against COVID-19 

2. Proof of being excepted from the requirement to be Fully 

Vaccinated Against COVID-19. 

SECTION 1: 

Passenger Attestation Requirement Relating to Proof of 

Negative COVID-19 Test Result or Recovery from COVID-19 

TO BE COMPLETED BY OR ON BEHALF OF ALL PASSENGERS 2 YEARS OR 

OLDER, REGARDLESS OF CITIZENSHIP OR VACCINATION STATUS: 36 

A. NEGATIVE PRE-DEPARTURE TEST RESULT 

[] I attest that I have received a negative pre-departure 

test result for COVID-19. The test was a viral test that 

was conducted on a specimen collected from me no more than 

1 calendar day before the flight's departure. 

[ ] On behalf of [ ] , I attest that ---------------

this person received a negative pre-departure test result 

for COVID-19. The test was a viral test that was conducted 

36 U.S. military personnel, including civilian employees, dependents, 
contractors, and other U.S. government employees when traveling on 
official military travel orders are exempt from the testing or 
documentation or recovery requirement and do not need to fill out 
Section 1. U.S. Federal Law Enforcement Officials traveling on official 
orders for purposes of carrying out a law enforcement function are also 
exempt from the testing or documentation of recovery requirement and do 
not have to fill out Section 1. 
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on a specimen collected from the person no more than 1 

calendar day before the flight's departure. 

B. DOCUMENTATION OF RECOVERY FROM COVID-19 

[ ] I attest that I tested positive for COVID-19 and have 

been cleared for travel by a licensed healthcare provider 

or public health official. The test was a viral test that 

was conducted on a specimen collected from me no more than 

90 days before the flight's departure. 

[] On behalf of [ ], I attest that -------------

this person tested positive for COVID-19 and has been 

cleared for travel by a licensed healthcare provider or 

public health official. The test was a viral test that was 

conducted on a specimen collected from the person no more 

than 90 days before the flight's departure. 

C. HUMANITARIAN EXEMPTION 

[] I attest that I have received a humanitarian exemption 

to the testing requirement, as determined by CDC and 

documented by an official U.S. Government letter. 
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[ ] On behalf of ], I attest that 
--------------

this person has received a humanitarian exemption to the 

testing requirement, as determined by CDC and documented 

by an official U.S. Government letter. 
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SECTION 2: 

Passenger Attestation Requirement Relating to Presidential 

Proclamation on Advancing the Safe Resumption of Global 

Travel During the COVID-19 Pandemic 

TO BE COMPLETED BY OR ON BEHALF OF EVERY COVERED INDIVIDUAL 

2 YEARS OR OLDER. 37 

Covered individuals must complete Section 1 and Section 2, 

and comply with applicable after travel requirements in 

Section 2. 

A. FULLY VACCINATED COVERED INDIVIDUALS 

(After you check a box in A, proceed to signature line and 

sign the form to complete the Attestation) 

[ ] I attest that I am fully vaccinated against COVID-19. 

[ ] On behalf of [ ], I attest that ---------------

this person is fully vaccinated against COVID-19. 

B. NOT FULLY VACCINATED COVERED INDIVIDUALS 

37 This means any passenger covered by the Presidential Proclamation and 
CDC's implementing Order: a noncitizen (other than a U.S. lawful 
permanent resident or U.S. national) who is a nonimmigrant seeking to 
enter the United States by air travel. This term does not apply to crew 
members of airlines or other aircraft operators if such crewmembers and 
operators adhere to all industry standard protocols for the prevention 
of COVID-19, as set forth in relevant guidance for crewmember health 
issued by the CDC or by the Federal Aviation Administration in 
coordination with the CDC. 
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[ ] I am a Covered Individual who is not fully vaccinated 

and attest that I am excepted from the requirement to 

present Proof of Being Fully Vaccinated Against COVID-19 

based on one of the following (check only one box, as 

applicable): 

n Diplomatic and Official Foreign Government Travel 

(proceed to and complete C only and then sign the form 

to complete the Attestation). 

□ Child 2 to 17 years of age (proceed to and complete D 

only and then sign the form or have a legal 

representative sign on this person's behalf to 

complete the Attestation). 

□ Participant in certain COVID-19 vaccine trials as 

determined by CDC (proceed to and complete D only and 

then sign the form to complete the Attestation). 

□ Medical contraindication to an accepted COVID-19 

vaccine as determined by CDC (proceed to and complete 

E only and then sign the form to complete the 

Attestation). 

n Humanitarian or emergency exception as determined by 

CDC and documented by an official U.S. Government 

letter (proceed to and complete F only and then sign 

the form to complete the Attestation). 

□ Valid nonimmigrant visa holder (excluding B-1 or B-2 

visas) and citizen of a Foreign Country with Limited 

COVID-19 Vaccine Availability as determined by CDC 
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(proceed to and complete F only and then sign the form 

to complete the Attestation). 

□ Member of the U.S. Armed Forces or spouse or child 

(under 18 years of age) of a member of the U.S. Armed 

Forces (proceed to signature line only and sign the 

form to complete the Attestation). 

n Sea crew member traveling pursuant to a C-1 and D 

nonimmigrant visa (proceed to and complete F only and 

then sign the form to complete the Attestation). 

LJ Person whose entry is in the U.S. national interest 

as determined by the Secretary of State, the Secretary 

of Transportation, the Secretary of Homeland 

Security, or their designees (proceed to and complete 

G only and then sign the form to complete the 

Attestation). 

[ ] On behalf of [ ], I attest that --------------

this person is excepted from the requirement to present 

Proof of Being Fully Vaccinated Against COVID-19 based on 

one of the following (check only one box, as applicable): 

□ Diplomatic and Official Foreign Government Travel 

(proceed to and complete C only and then sign the form 

to complete the Attestation). 

□ Child 2 to l 7 years of age (proceed to and complete D 

only and then sign the form or have a legal 

representative sign on this person's behalf to 

complete the Attestation). 
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□ Participant in certain COVID-19 vaccine trials as 

determined by CDC (proceed to and complete D only and 

then sign the form to complete the Attestation). 

□ Medical contraindication to an accepted COVID-19 

vaccine as determined by CDC (proceed to and complete 

E only and then sign the form to complete the 

Attestation). 

□ Humanitarian or emergency exception as determined by 

CDC and documented by an official U.S. Government 

letter (proceed to and complete F only and then sign 

the form to complete the Attestation). 

□ Valid nonirnrnigrant visa holder (excluding B-1 or B-2 

visas) and citizen of a Foreign Country with Limited 

COVID-19 Vaccine Availability as determined by CDC 

(proceed to and complete F only and then sign the form 

to complete the Attestation). 

□ Member of the U.S. Armed Forces or spouse or child 

(under 18 years of age) of a member of the U.S. Armed 

Forces (proceed to signature line only and sign the 

form to complete the Attestation). 

□ Sea crew member traveling pursuant to a C-1 and D 

nonirnrnigrant visa (proceed to and complete F only and 

then sign the form to complete the Attestation). 

□ Person whose entry is in the U.S. national interest 

as determined by the Secretary of State, the Secretary 
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of Transportation, the Secretary of Homeland 

Security, or their designees (proceed to and complete 

G only and then sign the form to complete the 

Attestation). 

C. EXCEPTION: Diplomat and Official Foreign Government Travel 

[ ] I am excepted from the requirement to present Proof of 

Being Fully Vaccinated Against COVID-19 and have made the 

following arrangements (must check all boxes in C and then 

proceed to sign Attestation). 

□ To be tested with a COVID-19 viral test 3-5 days after 

arriving in the United States, unless I have 

documentation of having recovered from COVID-19 in 

the past 90 days; 

□ To self-quarantine for a full 7 calendar days, even 

if the test result to my post-arrival viral test is 

negative, except during periods when my attendance is 

required to carry out the purposes of the diplomatic 

or official foreign government travel (e.g., to attend 

official meetings or events), unless I have 

documentation of having recovered from COVID-19 in 

the past 90 days. 

LJ To self-isolate if the result of the post-arrival 

viral test is positive or if I develop COVID-19 

symptoms. 
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[ ] On behalf of [ ____________ ], I attest that 

such person is excepted from the requirement to present 

Proof of Being Fully Vaccinated Against COVID-19 and has 

made or has had the following arrangements made on their 

behalf (must check all boxes in C and then proceed to sign 

Attestation) . 

□ To be tested with a COVID-19 viral test 3-5 days after 

arriving in the United States, unless this person has 

documentation of having recovered from COVID-19 in 

the past 90 days; 

□ To self-quarantine for a full 7 calendar days, even 

if the test result to this person's post-arrival viral 

test is negative, except during periods when this 

person's attendance is required to carry out the 

purposes of the diplomatic or official foreign 

government travel (e.g., to attend official meetings 

or events), unless this person has documentation of 

having recovered from COVID-19 in the past 90 days. 

□ To self-isolate if the result of the post-arrival 

viral test is positive or if this person develops 

COVID-19 symptoms. 

D. EXCEPTIONS: 

• Child 2 to 1 7 years of age 

• Participant in certain COVID-19 vaccine trials as 

determined by CDC 
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I attest that I am excepted from the requirement to 

present Proof of Being Fully Vaccinated Against COVID-19 

and have made the following arrangements (must check all 

boxes in D and then proceed to sign Attestation). 

□ To be tested with a COVID-19 viral test 3-5 days after 

arriving in the United States, unless I have 

documentation of having recovered from COVID-19 in 

the past 90 days; 

□ To self-isolate if the result of the post-arrival 

viral test is positive or if I develop COVID-19 

symptoms. 

[ ] On behalf of [ ], I attest that --------------

such person is excepted from the requirement to present 

Proof of Being Fully Vaccinated Against COVID-19 and has 

made or has had the following arrangements made on their 

behalf (must check all boxes in D and then proceed to sign 

Attestation). 

LJ To be tested with a COVID-19 viral test 3-5 days after 

arriving in the United States, unless this person has 

documentation of having recovered from COVID-19 in 

the past 90 days; 

□ To self-isolate if the result of the post-arrival 

viral test is positive or if this person develops 

COVID-19 symptoms. 
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E. EXCEPTION: Medical contraindication to an accepted COVID-

19 vaccine as determined by CDC 

I attest that I am excepted from the requirement to 

present Proof of Being Fully Vaccinated Against COVID-19 

and have made the following arrangements (must check all 

boxes in E and then proceed to sign Attestation) 

□ To be tested with a COVID-19 viral test 3-5 days after 

arriving in the United States, unless I have 

documentation of having recovered from COVID-19 in 

the past 90 days; 

□ To self-quarantine for a full 7 calendar days, even 

if the test result to my post-arrival viral test is 

negative, unless I have documentation of having 

recovered from COVID-19 in the past 90 days. 

□ To self-isolate if the result of the post-arrival 

viral test is positive or if I develop COVID-19 

symptoms. 

[ ] On behalf of [ ], I attest that --------------

such person is excepted from the requirement to present 

Proof of Being Fully Vaccinated Against COVID-19 and has 

made or has had the following arrangements made on their 

behalf (must check all boxes in E and then proceed to sign 

Attestation) . 
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[ To be tested with a COVID-19 viral test 3-5 days after 

arriving in the United States, unless this person has 

documentation of having recovered from COVID-19 in 

the past 90 days; 

[ To self-quarantine for a full 7 calendar days, even 

if the test result to this person's post-arrival 

viral test is negative, unless this person has 

documentation of having recovered from COVID-19 in 

the past 90 days. 

[ To self-isolate if the result of the post-arrival 

viral test is positive or if this person develops 

COVID-19 symptoms. 

F. EXCEPTIONS: 

• Humanitarian or emergency exception as determined by 

CDC; or 

• Valid nonimmigrant visa holder (excluding B-1 or B-2 

visas) and citizen of a Foreign Country with Limited 

COVID-19 Vaccine Availability as determined by CDC; 

or 

• Sea crew member traveling pursuant to a C-1 and D 

nonimmigrant visa 

I attest that I am excepted from the requirement to 

present Proof of Being Fully Vaccinated Against COVID-19 
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and have made the following arrangements (must check all 

boxes in F and then proceed to sign Attestation). 

□ To be tested with a COVID-19 viral test 3-5 days after 

arriving in the United States, unless I have 

documentation of having recovered from COVID-19 in 

the past 90 days; 

□ To self-quarantine for a full 7 calendar days, even 

if the test result to my post-arrival viral test is 

negative, unless I have documentation of having 

recovered from COVID-19 in the past 90 days. 

□ To self-isolate if the result of the post-arrival 

viral test is positive or if I develop COVID-19 

symptoms. 

□ To become fully vaccinated against COVID-19 within 60 

days of arriving in the United States, or as soon 

thereafter as is medically appropriate, if intending 

to stay in the United States for more than 60 days. 

[] On behalf of [ ], I attest that --------------

such person is excepted from the requirement to present 

Proof of Being Fully Vaccinated Against COVID-19 and has 

made or has had the following arrangements made on their 

behalf (must check all boxes in F and then proceed to sign 

Attestation) . 

n To be tested with a COVID-19 viral test 3-5 days after 

arriving in the United States, unless this person has 
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documentation of having recovered from COVID-19 in 

the past 90 days; 

□ To self-quarantine for a full 7 calendar days, even 

if the test result to this person's post-arrival 

viral test is negative, unless this person has 

documentation of having recovered from COVID-19 in 

the past 90. 

□ To self-isolate if the result of the post-arrival 

viral test is positive or if this person develops 

COVID-19 symptoms. 

□ To become fully vaccinated against COVID-19 within 60 

days of arriving in the United States, or as soon 

thereafter as is medically appropriate, if intending 

to stay in the United States for more than 60 days. 

G. EXCEPTION: Person whose entry is in the U.S. National 

Interest 

[ ] I am excepted from the requirement to present Proof of 

Being Fully Vaccinated Against COVID-19 and have made the 

following arrangements (must check all boxes in G and then 

proceed to sign Attestation). 

□ To be tested with a COVID-19 viral test 3-5 days after 

arriving in the United States, unless I have 

documentation of having recovered from COVID-19 in 

the past 90 days; 
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□ To self-quarantine for a full 7 calendar days, even 

if the test result to my post-arrival viral test is 

negative, except during periods when my attendance is 

required to carry out the purposes of the travel for 

the U.S. national interest (e.g., to attend official 

meetings or events), unless I have documentation of 

having recovered from COVID-19 in the past 90 days. 

LJ To self-isolate if the result of the post-arrival 

viral test is positive or if I develop COVID-19 

symptoms. 

□ To become fully vaccinated against COVID-19 within 

60 days of arriving in the United States, or as soon 

thereafter as is medically appropriate, if intending 

to stay in the United States for more than 60 days. 

[ ] On behalf of [ ], I attest that --------------

such person is excepted from the requirement to present 

Proof of Being Fully Vaccinated Against COVID-19 and has 

made or has had the following arrangements made on their 

behalf (must check all boxes in G and then proceed to sign 

Attestation). 

□ To be tested with a COVID-19 viral test 3-5 days after 

arriving in the United States, unless this person has 

documentation of having recovered from COVID-19 in 

the past 90 days; 
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□ To self-quarantine for a full 7 calendar days, even 

if the test result to this person's post-arrival viral 

test is negative, except during periods when this 

person's attendance is required to carry out the 

purposes of the travel for the U.S. national interest 

(e.g., to attend official meetings or events), unless 

this person has documentation of having recovered from 

COVID-19 in the past 90 days. 

□ To self-isolate if the result of the post-arrival 

viral test is positive or if this person develops 

COVID-19 symptoms. 

□ To become fully vaccinated against COVID-19 within 60 

days of arriving in the United States, or as soon 

thereafter as is medically appropriate, if intending 

to stay in the United States for more than 60 days. 

Print Name 

Signature 

Date 
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Privacy Act Statement for Travelers Relating to the 

Requirement to Provide Proof of a Negative COVID-19 Test 

Result 

The United States Centers for Disease Control and Prevention 

(CDC) requires airlines and other aircraft operators to 

collect this information pursuant to 42 C.F.R., 71.20 and 

71.31(b), as authorized by 42 U.S.C. § 264. Providing this 

information is mandatory for all passengers arriving by 

aircraft into the United States. Failure to provide this 

information may prevent you from boarding the plane. 

Additionally, passengers will be required to attest to 

providing complete and accurate information, and failure to 

do so may lead to other consequences, including criminal 

penalties. CDC will use this information to help prevent the 

introduction, transmission, and spread of communicable 

diseases by performing contact tracing investigations and 

notifying exposed individuals and public health authorities; 

and for health education, treatment, prophylaxis, or other 

appropriate public health interventions, 

implementation of travel restrictions. 

including the 

The Privacy Act of 1974, 5 U.S.C. § 552a, governs the 

collection and use of this information. The information 

maintained by CDC will be covered by CDC's System of Records 

No. 09-20-0171, Quarantine- and Traveler-Related Activities, 
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Including Records for Contact Tracing Investigation and 

Notification under 42 C.F.R. Parts 70 and 71. See 72 Fed. 

Reg. 70867 (Dec. 13, 2007), as amended by 76 Fed. Reg. 4485 

(Jan. 25, 2011) and 83 Fed. Reg. 6591 (Feb. 14, 2018). CDC 

will only disclose information from the system outside the 

CDC and the U.S. Department of Health and Human Services as 

the Privacy Act permits, including in accordance with the 

routine uses published for this system in the Federal 

Register, and as authorized by law. Such lawful purposes may 

include, but are not limited to, sharing identifiable 

information with state and local public health departments, 

and other cooperating authorities. CDC and cooperating 

authorities will retain, use, delete, or otherwise destroy 

the designated information in accordance with federal law and 

the System of Records Notice (SORN) set forth above. You may 

contact the system manager at dgmqpolicyoffice@cdc.gov or by 

mailing Policy Office, Division of Global Migration and 

Quarantine, Centers for Disease Control and Prevention, 1600 

Clifton Road NE, MS H16-4, Atlanta, GA 30329, if you have 

questions about CDC's use of your data. 
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Authority 
The authority for this Amended Order 

is Section 361 of the Public Health 
Service Act (42 U.S.C. 264) and 42 CFR 
71.20 & 71.31(b). 

Sherri Berger, 
Chief of Staff, Centers for Disease Control 
and Prevention. 
[FR Doc. 2021–26603 Filed 12–3–21; 4:15 pm] 

BILLING CODE 4163–18–C 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Resources and Services 
Administration 

[OMB No. 0915–0061—Revision] 

Agency Information Collection 
Activities: Submission to OMB for 
Review and Approval; Public Comment 
Request; Bureau of Health Workforce 
Performance Data Collection 

AGENCY: Health Resources and Services 
Administration (HRSA), Department of 
Health and Human Services. 
ACTION: Notice. 

SUMMARY: In compliance with of the 
Paperwork Reduction Act of 1995, 
HRSA has submitted an Information 
Collection Request (ICR) to the Office of 
Management and Budget (OMB) for 
review and approval. Comments 
submitted during the first public review 
of this ICR will be provided to OMB. 
OMB will accept further comments from 
the public during the review and 
approval period. OMB may act on 
HRSA’s ICR only after the 30-day 
comment period for this Notice has 
closed. 
DATES: Comments on this ICR should be 
received no later than January 6, 2022. 
ADDRESSES: Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to www.reginfo.gov/public/do/ 
PRAMain. Find this particular 
information collection by selecting 
‘‘Currently under 30-day Review—Open 
for Public Comments’’ or by using the 
search function. 
FOR FURTHER INFORMATION CONTACT: To 
request a copy of the clearance requests 
submitted to OMB for review, email 
Samantha Miller, the acting HRSA 

Information Collection Clearance Officer 
at paperwork@hrsa.gov or call (301) 
443–9094. 
SUPPLEMENTARY INFORMATION: 
Information Collection Request Title: 
Bureau of Health Workforce (BHW) 
Performance Data Collection, OMB No. 
0915–0061—Revision. 

Abstract: Over 40 BHW programs 
award grants to health professions 
schools and training programs across 
the United States to develop, expand, 
and enhance training, and to strengthen 
the distribution of the health workforce. 
These programs are governed by the 
Public Health Service Act (42 U.S.C. 201 
et seq.), specifically Titles III, VII, and 
VIII. Performance information about 
these health professions programs is 
collected in the HRSA Performance 
Report for Grants and Cooperative 
Agreements. Specific performance 
measurement requirements for each 
program may be found on the HRSA 
website at https://bhw.hrsa.gov/grants/ 
reportonyourgrant. Data collection 
activities consist of two reports, an 
annual progress and annual 
performance report that are submitted 
by awardees to comply with statutory 
and programmatic requirements for 
performance measurement and 
evaluation (including specific Title III, 
VII and VIII requirements), as well as 
the Government Performance and 
Results Act of 1993 (GPRA) and the 
GPRA Modernization Act of 2010 
requirements. The performance 
measures were last revised in 2019 to 
ensure they addressed programmatic 
changes, met evolving program 
management needs, and responded to 
emerging workforce concerns. As these 
changes successfully enabled BHW to 
demonstrate accurate outputs and 
outcomes associated with the health 
professions programs, BHW will 
continue with its current performance 
management strategy and make only 
minor changes that reduce burden, 
simplify reporting, and reflect new 
Department of Health and Human 
Services and HRSA priorities as well as 
elements to enable longitudinal analysis 
of program performance. An Excel 
upload feature will be implemented for 
a majority of programs, discipline- 
related questions will be split into two 
parts to make it easier for respondents 
to find the appropriate answer, COVID- 
related questions are being added, 

additional information is being 
collected for telehealth, and additional 
loan repayment questions are being 
added. 

A 60-day Notice was published in the 
Federal Register, 86 FR 53069 
(September 24, 2021). There were no 
public comments. 

Need and Proposed Use of the 
Information: The purpose of the 
proposed data collection is to continue 
analysis and reporting of awardee 
training activities and educational 
programs, identify intended practice 
locations and report outcomes of funded 
initiatives. Data collected from these 
grant programs will also provide a 
description of the program activities of 
approximately 1,630 reporting grantees 
to inform policymakers on the barriers, 
opportunities, and outcomes involved 
in health care workforce development. 
The proposed measures focus on five 
key outcomes: (1) Increasing the 
workforce supply of well-educated 
practitioners in needed professions; (2) 
increasing the number of practitioners 
that practice in underserved and rural 
areas; (3) enhancing the quality of 
education; (4) increasing the 
recruitment, training, and placement of 
under-represented groups in the health 
workforce; and (5) supporting 
educational infrastructure to increase 
the capacity to train more health 
professionals in high demand areas. 

Likely Respondents: Respondents are 
awardees of BHW health professions 
grant programs. 

Burden Statement: Burden in this 
context means the time expended by 
persons to generate, maintain, retain, 
disclose, or provide the information 
requested. This includes the time 
needed to review instructions; to 
develop, acquire, install and utilize 
technology and systems for the purpose 
of collecting, validating and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; to train 
personnel and to be able to respond to 
a collection of information; to search 
data sources; to complete and review 
the collection of information; and to 
transmit or otherwise disclose the 
information. The total annual burden 
hours estimated for this ICR are 
summarized in the table below. 
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Freidah, Andrew F. (CIV)

From: Lucas Wall <lucas.wall@yahoo.com>
Sent: Friday, December 24, 2021 7:31 AM
To: Pezzi, Stephen (CIV)
Subject: [EXTERNAL] Wall v. CDC -- Consultation on Motion for Leave to File Second Amended 

Complaint

Dear Mr. Pezzi: 
 
This is a follow up to our phone conversation three days ago concerning the Amended Complaint I am drafting in Wall v. 
CDC. After further consideration, I have decided NOT to move ahead with these for proposed new claims: 
 
>>> Count 9: Violation of the Food, Drug, & Cosmetic Act against Defendants CDC & HHS: The FTMM forces travelers to 
wear Food & Drug Administration unauthorized or Emergency Use Authorization medical devices without their consent. 
(new count; I already raised this argument in briefs) 
 
Count 10: Violation of the International Covenant on Civil & Political Rights against Defendants CDC & HHS: The FTMM 
interferes with several fundamental human rights established by treaty. (new count; I already raised this argument in 
briefs) 
 
Count 11: Violation of the Convention on International Civil Aviation against Defendants CDC & HHS: The FTMM requires 
the disabled to submit medical certificates to obtain a mask exemption. (new count; not previously argued) 
 
Count 17: Violation of the International Covenant on Civil & Political Rights against Defendants CDC & HHS: The ITTR 
interferes with several fundamental human rights established by treaty. (new count; I already raised this argument in 
briefs; matches new Count 10 regarding FTMM) <<< 
 
I am, however, going to include this count in the Amended Complaint since it was asserted already against the mask 
mandate and I do not belive it constitutes a "new claim" to also note I raise the same argument against the ITTR:  
 
>>> Count 16: Violation of the constitutional right to freedom of travel against Defendants CDC & HHS: The ITTR 
interferes with my right to travel internationally. (new count; mirrors prior Count 8 related to FTMM) <<< 
 
Since we spoke, I heard back from counsel for GOAA and LYNX, who said they do not consent to inclusion of the five 
new counts against them in lieu of the previous cause of action.  
 
Therefore, my plan is to file (hopefully today) an Amended Complaint that meets the requirements set forth by Judge 
Bryon. I will then file a Motion for Leave to File Second Amended Complaint to add the five additional charges against 
GOAA and LYNX while dropping the existing count based on the Florida executive order.  
 
I would thus appreciate it if you could update me when possible regarding the Federal Defendants' position on the motion 
for leave. Since it does not impact CDC or HHS, I hope you would be able to report that your clients do not oppose the 
motion or take no position.  
 
I will probably file the motion today or tomorrow. I understand given the holiday if you can't get back to me immediately. I 
will inform the court of our prior conversation and that I fill continue to make contact with you in the coming days to 
ascertain your position on the motion.  
 
 
Thanks and happy holidays, 
 
Lucas Wall 
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As Federal Defendants explained in their Cross-Motion & Opposition (Defs.’ 

Br.), ECF No. 263, Plaintiff Lucas Wall’s claims are meritless—both on the science 

and the law.  Plaintiff’s Opposition and Reply (Pl.’s Opp’n), ECF No. 269, does not 

cast doubt on those conclusions.  While Plaintiff advances several new arguments, he 

still offers no factual or legal basis for his claims, instead adhering to the unsupported 

position that “masking does not promote hygiene or disease prevention.”  Id. at 7. 

I.  The Transportation Mask Order is authorized by the Public Health Service 
Act (PHSA). 

In carrying out and enforcing Congress’s authorization to adopt “such 

regulations as in [its] judgment are necessary to prevent the introduction, transmission, 

or spread of communicable diseases from foreign countries into the States or 

possessions [of the United States], or from one State or possession into any other State 

or possession,” the CDC is authorized to “provide for such inspection, fumigation, 

disinfection, sanitation, pest extermination, destruction of animals or articles found to 

be so infected or contaminated as to be sources of dangerous infection to human 

beings, and other measures, as in [its] judgment may be necessary.”  42 U.S.C. 

§ 264(a). The temporary requirement to wear masks on public transportation is a 

conventional “sanitation” measure, and at an absolute minimum qualifies as an “other 

measure[]” akin to the examples enumerated in the statute, including “sanitation.”  

Id.; see Defs.’ Br. at 8-11.1 

                                                 
1 Plaintiff appears to have abandoned his non-delegation claims (Counts 4 & 12), failing to 

address them in his Opposition & Reply.    
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1. Plaintiff argues that masking is not a “sanitation” measure because it does 

not involve the removal of sewage and trash, or the provision of clean drinking water.  

Pl.’s Opp’n at 7-10.  But typically, “[w]ords of both technical and common usage are 

construed in the latter sense unless the statute plainly indicates otherwise.”  Huffman 

v. Comm’r, 978 F.2d 1139, 1145 (9th Cir. 1992).  Section 264(a) is free of technical 

jargon and speaks in common, readily understandable terms about what powers CDC 

may exercise.  In common usage, both now and at the time of § 264(a)’s enactment, 

the term “sanitation” covers far more ground than Plaintiff allows.  See Defs.’ Br. at 9-

10, 9 n.4.  For example, a traveler might use “[h]and sanitizer” while waiting for her 

flight to arrive and clean her tray table with “[s]anitizing wipes” before setting a drink 

upon it.  Transp. Sec. Admin., Staying Healthy When Traveling (May 21, 2020), 

https://perma.cc/7AYK-C75G.2 

 2. Plaintiff offers no textual basis for his theorized distinction between “liberty 

interests” and “property interests” (Pl.’s Opp’n at 8)—words that appear nowhere in 

                                                 
2 Plaintiff provides a contemporary definition from the 2022 version of Merriam-Webster—

which merely offers parenthetical examples of “sanitation”—and he omits the primary definition of 
“sanitation” offered by his cited source: “the act or process of making sanitary,” Sanitation, Merriam-
Webster.com Dictionary, https://perma.cc/9ARR-YKYH, with “sanitary,” in turn, meaning “of or 
relating to health,” Sanitary, Merriam-Webster.com Dictionary, https://perma.cc/ET57-55XX.  
Meanwhile, while the 2022 Oxford Dictionary Plaintiff cites, Pl.’s Opp’n at 7-8, provides “the 
provision of clean drinking water and adequate sewage disposal” as examples, it plainly does not offer 
them as limitations on “sanitation.”  Plaintiff’s attempt to draw on language from the website for 
CDC’s Global Water, Sanitation, & Hygiene Program, id. at 8-9, fares no better—CDC’s 
characterization of “basic sanitation” in the specific context of a wastewater program in 2021 says 
nothing about Congress’s intended meaning of the word in 1944 in the broader context of overall 
disease control and prevention.  Finally, the WHO webpage Plaintiff cites, id. at 9, does not even offer 
a definition of “sanitation.”  See WHO, Sanitation, https://perma.cc/E4M4-HVDY.  
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the statute.3  Likewise, it is immaterial that 42 U.S.C. § 264(d) places certain 

limitations on the agency’s authority to apprehend, examine, or detain persons 

“reasonably believed to be infected.”  Pl.’s Opp’n at 9 (quoting 42 U.S.C. § 264(d)).  

That is not surprising, as such measures are far more intrusive than, for example, 

requiring masks (or proof of a negative COVID-19 test).  But the orders challenged 

here do not provide for the apprehension or examination or detention of anyone, so 

those limitations are irrelevant to this case.  Indeed, the challenged orders do not rely 

on § 264(d).  See 86 Fed. Reg. 8025 (Feb. 3, 2021); 86 Fed. Reg. 69,256 (Dec. 7, 2021).   

3. For the first time, Plaintiff now invokes the so-called “major questions 

doctrine.”  Pl.’s Opp’n at 12-13.  Even if he had not forfeited the argument, the 

Eleventh Circuit recently rejected application of that doctrine where, as here, the 

statute “plainly encompasses the [agency’s] actions,” so Congress need not have 

provided “an indication that specific activities are permitted.”  Florida v. HHS, 19 F.4th 

1271, 1288 (11th Cir. 2021).  “To suggest otherwise would mean that Congress had to 

                                                 
3 On this point, Plaintiff cites an order from a Sixth Circuit motions panel denying a stay 

pending appeal in a case concerning the CDC’s eviction moratorium.   Tiger Lily, LLC v. HUD, 992 
F.3d 518 (6th Cir. 2021).  But the Sixth Circuit’s subsequent merits ruling in Tiger Lily did not rely on 
any such distinction between “property interests” and “liberty interests,” see 5 F.4th 666 (6th Cir. 
2021), and, importantly, neither did the Supreme Court’s opinion in Alabama Association of Realtors v. 
HHS, 141 S. Ct. 2485 (2021).  In any event, the purported distinction is mistaken.  As the statutory 
text makes clear, it is subsection (a) that authorizes CDC to adopt “regulations . . . necessary to prevent 
the . . . spread of communicable diseases,” regardless of whether they restrict either liberty or property, 
42 U.S.C. § 264(a); although subsections (b)–(d) place conditions on that power in the quarantine 
context, those conditions apply only to “regulations prescribed under this section, insofar as they 
provide for the apprehension, detention, examination, or conditional release of individuals,” id. 
§ 264(c) (emphasis added), indicating that Congress contemplated that CDC might well prescribe 
other regulations that restrict liberty to which the conditions of subsections (b)–(d) would not apply. 
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have anticipated both the unprecedented COVID-19 pandemic and the unprecedented 

politicization of the disease to regulate . . . against it.”  Id.4 

II.  The Transportation Mask Order is not arbitrary and capricious. 

Here, where CDC provided a robust explanation, relying on peer-reviewed 

literature that supports the widespread scientific consensus in favor of the efficacy and 

safety of masks, it is clear that “the agency has acted within a zone of reasonableness.”  

FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 1158 (2021).   

1. Plaintiff protests that CDC guidance no longer recommends that persons in 

most U.S. counties wear masks indoors in public, while the CDC still requires that 

masks be worn on public transportation conveyances.  See Pl.’s Opp’n at 14.  However, 

the agency explained that “[t]raveling on multi-person conveyances increases a 

person’s risk of getting and spreading COVID-19 by bringing persons in close contact 

with others, often for prolonged periods, and exposing them to frequently touched 

surfaces.”  86 Fed. Reg. at 8029.   

2. Plaintiff argues that “CDC failed to consider lesser alternatives,” including 

limiting the mask requirement to only certain types of public transportation.  Pl.’s 

Opp’n at 16.  But the CDC in fact concluded that “[a]ir travel” and “[t]ravel by bus, 

train, vessel, and other conveyances used for international, interstate, or intrastate  

                                                 
4 Plaintiff’s citation to Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 

531 U.S. 159 (2001), is inapposite.  Federal regulation of public transit is pervasive, and Plaintiff makes 
no assertion that states have traditionally required masks or testing for communicable diseases, so 
there is plainly no “federal encroachment upon a traditional state power” here.  Id. at 173. 
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transportation pose similar challenges.”  86 Fed. Reg. at 8029. 

III. The CDC had good cause to issue the Transportation Mask Order without 
notice and comment. 

Plaintiff does not contest that the CDC made a finding of good cause to issue 

the mask order without notice and comment.  See Defs.’ Br. at 18.  Rather, he asserts 

that there was no good cause because the mask order was issued “10½ months” into 

the pandemic.  Pl.’s Opp’n at 19.  But that is contrary to Biden v. Missouri, 142 S. Ct. 

647, 654 (2022), in which the Supreme Court rejected a virtually identical argument.  

See Defs.’ Br. at 18.  Plaintiff’s attempt to distinguish Biden v. Missouri by asserting that 

the CDC’s explanation here was merely “conclusory,” Pl.’s Opp’n at 19-20, ignores 

the fact that CDC’s finding of good cause was based on “[c]onsidering the public 

health emergency caused by COVID-19,” 86 Fed. Reg. at 8030, which was extensively 

described in the order, see id. at 8028-29.5  

IV.  The Transportation Mask Order does not violate the Constitution. 

 1. Plaintiff seems to concede (correctly) that the mask order “does not exceed 

Congress’s authority under the Commerce Clause.”  Pl.’s Opp’n at 21.  Thus, there 

can be no Tenth Amendment problem.  See New York v. United States, 505 U.S. 144,  

 

                                                 
5 In arguing that the harmless-error rule would not apply here, Pl.’s Opp’n at 20-21, Plaintiff 

appears to only identify recent commentary that is not contemporaneous with consideration of the 
mask order in early 2021, see id.  In any event, given the COVID-19 pandemic and the “substantial 
scientific evidence showing that masks are very effective in blocking aerosolized particles containing 
the COVID-19 virus,” Order at 9, Wall v. Southwest Airlines, No. 21-cv-1008, ECF No. 153 (M.D. Fla. 
Dec. 8, 2021), Plaintiff cannot demonstrate prejudice from any notice-and-comment error. 
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156 (1992) (“If a power is delegated to Congress in the Constitution, the Tenth 

Amendment expressly disclaims any reservation of that power to the States.”).  

Plaintiff’s argument that the mask order intrudes upon “domains of the states,” Pl.’s 

Opp’n at 21-22, is both incorrect, see supra at 4 n.4, and irrelevant, see Kelley v. United 

States, 69 F.3d 1503, 1509 (10th Cir. 1995) (“[E]ven if plaintiffs are correct . . . that 

[the statute] intrudes upon a domain traditionally left to the states, it is constitutional 

as long as it falls within the commerce power.”).6  

 2. Plaintiff does not deny that freedom to travel is “subject to reasonable 

government regulation” and that “[m]ere burdens on a person’s ability to travel from 

state to state are not necessarily a violation of their right to travel.”  Defs.’ Br. at 20.  

Rather, he asserts that he has been “[b]ann[ed] . . . from flying interstate and 

internationally” by the mask order.  Pl.’s Opp’n at 23.  But there is no ban.  And if 

Plaintiff “medically can’t wear a mask,” id., then the order does not apply to him.7   

 3. Regarding his Due Process claim, Plaintiff seems not to dispute that he has 

“no constitutionally protected liberty interest” at stake.  Defs.’ Br. at 19-20.  

Meanwhile, it is plainly possible to receive a mask exemption, id. at 20, and Plaintiff’s 

                                                 
6 Plaintiff appears to have abandoned his “commandeering” argument. 
7 To the extent that Plaintiff asserts he has a constitutional right to his preferred method of 

travel, Pl.’s Opp’n at 24, “the Constitution does not guarantee the right to travel by any particular 
form of transportation.”  Gilmore v. Gonzales, 435 F.3d 1125, 1136 (9th Cir. 2006); see also Order at 4, 
ECF No. 28 (“[F]lying may be Plaintiff’s preferred method of transportation, but it is by no means the 
only reasonable mode of transportation available to him.”).  And while Plaintiff asserts “a right to use 
the public airspace” under 49 U.S.C. § 40103, Pl.’s’ Opp’n at 24, as explained above, he is not banned 
from flying.  See also Order at 6, ECF No. 255 (“Plaintiff can still fly in compliance with the FTMM, 
or he can apply for an exemption to the FTMM.”). 
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claim to “numerous exemption denials,” Pl.’s Opp’n at 23, does not prove that the 

mask-exemption process is “futile.”8   

V. Plaintiff’s claims regarding the International Traveler Testing Order are also 
meritless. 

Plaintiff barely addresses his claims challenging the testing order, and indeed 

does not address his arbitrary-and-capricious or non-delegation claims at all.  But to 

the extent he addresses the testing order, Plaintiff does not deny that a testing 

requirement is an “inspection.” Rather, Plaintiff argues that § 264(a) requires 

“inspection” of “animals or articles,” Pl.’s Opp’n at 25, a reading of the statute that is 

grammatically mistaken, see Defs.’ Br. at 10.  Plaintiff also appears to argue that CDC’s 

good-cause statement was inadequate because the Delta and Omicron variants “spread 

rapidly” despite the testing order, Pl.’s Opp’n at 25, but this does not tell us anything 

about how much the virus would have spread absent the testing order, and, in any 

event, the CDC acknowledged that “pre-departure testing does not eliminate all risk,” 

see Defs.’ Br. at 23 n.16 (quoting 86 Fed. Reg. at 69,260). 

CONCLUSION 

Federal Defendants’ motion for summary judgment should be granted, and 

Plaintiff’s motion for summary judgment should be denied.  

 

                                                 
8 In very briefly addressing his ACAA claim (Count 8), Plaintiff concedes that “CDC is not an 

air carrier.”  Pl.’s Opp’n at 24.  This is fatal to his claim, and, in any event, as Federal Defendants 
have previously explained, the CDC mask order plainly does not discriminate against disabled 
individuals.  See Defs.’ Br. at 21.   
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
 
LUCAS WALL,  
 
 Plaintiff, 
 
v. Case No: 6:21-cv-975-PGB-DCI 
 
CENTERS FOR DISEASE 
CONTROL & PREVENTION, 
DEPARTMENT OF HEALTH & 
HUMAN SERVICES, GREATER 
ORLANDO AVIATION 
AUTHORITY and CENTRAL 
FLORIDA REGIONAL 
TRANSPORTATION 
AUTHORITY, 
 
 Defendants. 
 / 

ORDER 

This cause comes before the Court on the following filings:  

1. Plaintiff Lucas Wall’s Motion for Summary Judgment on Counts I–

XII of the Amended Complaint (Doc. 230);  

2. Defendants the Centers for Disease Control and Prevention (the 

“CDC”) and the Department of Health and Human Services’ 

(“HHS”)1 Cross-Motion for Summary Judgment and Opposition to 

Plaintiff’s Motion for Summary Judgment (Doc. 263);  

 
1    The CDC is a component of the HHS. The Court refers to them collectively as “the Federal 

Defendants.”  
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3. Plaintiff’s Combined Opposition to the Federal Defendants’ Motion 

for Summary Judgment and Reply in Support of his Motion for 

Summary Judgment (Doc. 269); and  

4. The Federal Defendants’ Reply in Support of their Motion for 

Summary Judgment (Doc. 270).  

Upon consideration, Plaintiff’s Motion for Summary Judgment is due to be denied, 

and the Federal Defendants’ Motion for Summary Judgment is due to be granted.  

I. BACKGROUND   

In response to the COVID-19 pandemic, the CDC issued two “orders”2 to 

quell the transmission of the deadly SARS-CoV-2 virus. The first is the federal 

transportation mask mandate (“FTMM”), which requires individuals traveling via 

public transportation to wear a mask. See Requirement for Persons to Wear Masks 

While on Conveyances and at Transportation Hubs, 86 Fed. Reg. 8,025 (Feb. 3, 

2021). The second is the international traveler testing requirement (“ITTR”), 

which requires international travelers to obtain a negative COVID-19 test prior to 

departure to the United States from a foreign country. See Requirement for 

Negative Pre-Departure COVID-19 Test Result or Documentation of Recovery 

From COVID-19 for all Airline or Other Aircraft Passengers Arriving Into the 

 
2  The fact that the CDC classed the FTMM and the ITTR as “orders” rather than “rules” is 

immaterial. The FTMM and the ITTR obviously operate as generally applicable rules, and the 
Court will treat it as such. See Mendoza v. Perez, 754 F.3d 1002, 1021 (D.C. Cir. 2014) (“A rule 
is legislative if it supplements a statute, adopts a new position inconsistent with existing 
regulations, or otherwise effects a substantive change in existing law or policy.”).  

Case 6:21-cv-00975-PGB-DCI   Document 274   Filed 04/29/22   Page 2 of 29 PageID 7733
USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 315 of 346 

lewnwdc77
Highlight



3 
 

United States From Any Foreign Country, 86 Fed. Reg. 69,256 (Dec. 7, 2021).3 The 

CDC justified these regulations under Section 361(a) of the Public Health Service 

Act (“PHSA”), which provides:  

The Surgeon General, with the approval of the Secretary [of 
the HHS],4 is authorized to make and enforce such regulations 
as in his judgment are necessary to prevent the introduction, 
transmission, or spread of communicable diseases from 
foreign countries into the States or possessions, or from one 
State or possession into any other State or possession. For 
purposes of carrying out and enforcing such regulations, the 
Surgeon General may provide for such inspection, fumigation, 
disinfection, sanitation, pest extermination, destruction of 
animals or articles found to be so infected or contaminated as 
to be sources of dangerous infection to human beings, and 
other measures, as in his judgment may be necessary. 
 

42 U.S.C. § 264(a). 

Plaintiff initiated this action on June 7, 2021, challenging the CDC’s 

enactment of the FTMM and the ITTR. (Doc. 1). On December 26, 2021, Plaintiff 

filed the Amended Complaint, which asserts the following causes of action against 

the Federal Defendants: the FTMM and the ITTR violate the PHSA (Counts I and 

IX); the FTMM and the ITTR violate the Administrative Procedure Act (“APA”) 

 
3  This is the third version of the ITTR. The CDC originally issued the ITTR on January 28, 2021, 

and it amended the regulation on November 5, 2021. See 86 Fed. Reg. 7,387 (Jan. 28, 2021); 
86 Fed. Reg. 61,252 (Nov. 5, 2021).   

 
4  Although the statute vests authority in the Surgeon General, Congress abolished the Office of 

the Surgeon General and transferred its functions to the Secretary of Health, Education, and 
Welfare in 1966. See Reorganization Plan No. 3 of 1966, 31 Fed. Reg. 8,855 (June 25, 1966). 
Congress redesignated the Department of Health, Education, and Welfare as the HHS in 1979. 
See Department of Education Organization Act, Pub. L. No. 96-88, 93 Stat. 668 (1979) 
(codified as 20 U.S.C. § 3508). Congress reestablished the Office of the Surgeon General in 
1987, but the Secretary of the HHS retained the transferred functions. See Statement of 
Organization, Functions and Delegations of Authority, 52 Fed. Reg. 11,754-03 (Apr. 10, 1987); 
see also 42 U.S.C. § 203. The Secretary of the HHS, in turn, delegated his enforcement and 
implementation authority to the CDC. See 42 C.F.R. §§ 70.2, 71.31(b), 71.32(b).   
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(Counts II, III, X, and XI); the FTMM and the ITTR violate the nondelegation 

doctrine, the Tenth Amendment, the Fifth Amendment, and the right to travel 

(Counts IV, V, VI, VII, XII); and the FTMM violates the Air Carrier Access Act 

(“ACAA”) (Count VIII). (Doc. 188, ¶¶ 304–412).5 Plaintiff and the Federal 

Defendants have filed competing requests for summary judgment, and the matter 

is now ripe for review.  

II. STANDARD OF REVIEW 

To prevail on a summary judgment motion, the movant must show “that 

there is no genuine dispute as to any material fact and the movant is entitled to 

judgment as a matter of law.” FED. R. CIV. P. 56(a); see also Celotex Corp. v. 

Catrett, 477 U.S. 317, 322 (1986). “An issue of fact is ‘material’ if, under the 

applicable substantive law, it might affect the outcome of the case. An issue of fact 

is ‘genuine’ if the record taken as a whole could lead a rational trier of fact to find 

 
5  To the extent that Plaintiff’s Motion for Summary Judgment raises claims that do not appear 

in his Amended Complaint, the Court properly disregards them. See Gilmour v. Gates, 
McDonald & Co., 382 F.3d 1312, 1314–15 (11th Cir. 2004) (per curiam); Newman v. Ormond, 
396 F. App’x 636, 639 (11th Cir. 2010) (per curiam). Plaintiff’s position—that his contentions 
regarding the Food, Drug, and Cosmetic Act (“FDCA”), the International Covenant on Civil 
and Political Rights (“ICCPR”), and the Convention on International Civil Aviation (“CICA”) 
merely “buttress[]” some of the claims raised in his Amended Complaint—is weak; evaluation 
of those contentions would require the Court to undertake an independent review of the FDCA 
and the treaties at issue—it is not part and parcel of the arbitrary and capricious analysis. (Doc. 
269, pp. 17–19; see Doc. 230, pp. 17–21, 34–35). And, to the extent the Amended Complaint 
refers to the FDCA, the ICCPR, and the CICA, it violates the Court’s December 18, 2021, Order, 
which dismissed the original Complaint without prejudice (as to some claims and parties) and 
prohibited Plaintiff from adding new claims on repleader. (Doc. 187, pp. 28–29).   

 
 Furthermore, to the extent Plaintiff raises any new arguments in his response to the Federal 

Defendants’ Motion for Summary Judgment and his reply in support of his Motion for 
Summary Judgment, the Court properly disregards these arguments. Starbuck v. R.J. 
Reynolds Tobacco Co., 349 F. Supp. 3d 1223, 1229 (M.D. Fla. 2018) (“A party cannot raise 
new arguments in support of summary judgment for the first time in a reply brief.”). 
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for the nonmoving party.” Harrison v. Culliver, 746 F.3d 1288, 1298 (11th Cir. 

2014). 

The Court must “view the evidence and all factual inferences therefrom in 

the light most favorable to the non-moving party, and resolve all reasonable doubts 

about the facts in favor of the non-movant.” Davila v. Gladden, 777 F.3d 1198, 1203 

(11th Cir. 2015) (quoting Carter v. City of Melbourne, 731 F.3d 1161, 1166 (11th Cir. 

2013) (per curiam)). “A mere ‘scintilla’ of evidence supporting the opposing party’s 

position will not suffice; there must be enough of a showing that the jury could 

reasonably find for that party.” Brooks v. Cnty. Comm’n of Jefferson Cnty., 446 

F.3d 1160, 1162 (11th Cir. 2006) (quoting Walker v. Darby, 911 F.2d 1573, 1577 

(11th Cir. 1990)).  
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III. DISCUSSION 

The nondelegation doctrine,6 Tenth Amendment,7 Fifth Amendment,8 right 

to travel,9 and ACAA10 claims all clearly lack merit. Accordingly, the Court focuses 

 
6  Where Congress has statutorily granted power to an agency and has provided the agency with 

an intelligible principle to guide executive discretion, the nondelegation doctrine is not 
offended. See J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 404–05 (1928); City 
of Arlington v. FCC, 569 U.S. 290, 301 (2013); cf. A.L.A. Schechter Poultry v. United States, 
295 U.S. 495, 541–42 (1935). By providing the goal “to prevent the introduction, transmission, 
or spread of communicable diseases,” Congress properly gave the CDC an intelligible principle 
to guide its judgments. 42 U.S.C. § 264(a).  

 
7  “The anticommandeering doctrine does not apply when” the government “evenhandedly 

regulates an activity in which both States and private actors engage.” Murphy v. NCAA, 138 
S. Ct. 1461, 1478 (2018). Because the FTMM applies to public and private mass transportation 
systems, Plaintiff’s Tenth Amendment challenge falls flat. 86 Fed. Reg. at 8,026, 8,028. 
Furthermore, the ITTR only applies to private international air travel—not state actors—and 
therefore the Tenth Amendment is inapplicable. Cf. New York v. United States, 505 U.S. 144, 
156–57 (1992) (“[T]he Tenth Amendment confirms that the power of the Federal Government 
is subject to limits that may, in a given instance, reserve power to the States. The Tenth 
Amendment thus directs us to determine, as in this case, whether an incident of state 
sovereignty is protected by a limitation on an Article I power.”).  

 
8  To qualify as a constitutionally protected, due process liberty interest, the interest must be 

“objectively, deeply rooted in history and tradition of the United States, and must be implicit 
in concept of ordered liberty, so that neither liberty nor justice would exist if it were 
sacrificed.” Kerry v. Din, 576 U.S. 86, 93 (2015) (plurality) (quoting Washington v. 
Glucksberg, 521 U.S. 702, 720–21 (1997)). Trying to fit the “right to travel free of a mask” into 
this definition is a useless endeavor.   

 
9  The fundamental right to travel primarily protects three things: (1) the “right to enter and 

leave another state,” (2) “the right to be treated fairly when temporarily present in another 
state,” and (3) the right to be treated the same as other state citizens when moving 
permanently to another state. Doe v. Moore, 410 F.3d 1337, 1348 (11th Cir. 2005) (citing Saenz 
v. Roe, 526 U.S. 489, 500 (1999)). Plaintiff is not barred from traveling to another state by 
virtue of not wearing a mask. A mere inconvenience caused by a reasonable government 
regulation is not enough to amount to a denial of this fundamental right. Id. 

 
10    Plaintiff’s ACAA claim fails on several grounds. First, the ACAA only applies to “air carriers” 

and the CDC is not an “air carrier.” 49 U.S.C. § 41705(a). Second, Plaintiff alleges that the 
FTMM discriminates against handicapped individuals; however, the FTMM explicitly 
exempts any “person with a disability who cannot wear a mask . . . because of a disability.” 86 
Fed. Reg. at 8,027. Further, the Eleventh Circuit has explained that the ACAA does not provide 
a private right of action except for a limited review when the Department of Transportation 
has abdicated its statutory duties, which is not relevant here. See Love v. Delta Air Lines, 310 
F.3d 1347, 1354, 1360 (11th Cir. 2002). 

Case 6:21-cv-00975-PGB-DCI   Document 274   Filed 04/29/22   Page 6 of 29 PageID 7737
USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 319 of 346 

lewnwdc77
Highlight

lewnwdc77
Highlight

lewnwdc77
Highlight

lewnwdc77
Highlight

lewnwdc77
Highlight

lewnwdc77
Highlight

lewnwdc77
Highlight

lewnwdc77
Highlight

lewnwdc77
Highlight

lewnwdc77
Highlight
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on the PHSA and APA claims, which present the following questions: (A) whether 

Section 361(a) of the PHSA permitted the CDC’s promulgation of the FTMM and 

the ITTR; and (B) if so, whether the CDC properly invoked the APA’s good cause 

exception.11   

A. Did the PHSA Permit the CDC’s Promulgation of the FTMM 
and ITTR? 

 
To answer the first question, the Court analyzes the CDC’s regulations under 

the Chevron doctrine, which proceeds in three “Steps.” The initial inquiry—Step 

Zero—is whether the application of the doctrine is proper. “Chevron deference is 

appropriate ‘when it appears that Congress delegated authority to the agency 

generally to make rules carrying the force of law, and that the agency interpretation 

claiming deference was promulgated in the exercise of that authority.’” Astrue v. 

Capato ex rel. B.N.C., 566 U.S. 541, 558 (2012) (quoting United States v. Mead 

Corp., 533 U.S. 218, 226–27 (2001)). “This approach ‘is premised on the theory 

that a statute’s ambiguity constitutes an implicit delegation from Congress to the 

 
11  On April 18, 2022, a court in this district vacated the FTMM. Health Freedom Def. Fund, Inc. 

et al. v. Biden, No. 8:21-cv-1693, 2022 WL 1134138 (M.D. Fla. Apr. 18, 2022). However, a 
“district court cannot be said to be bound by a decision of one of its brother or sister judges.” 
Fishman & Tobin, Inc. v. Tropical Shipping & Const. Co., Ltd., 240 F.3d 956, 965 (11th Cir. 
2001).  

 
Further, “[a] case becomes moot only when it is impossible for a court to grant any effectual 
relief whatever to the prevailing party.” Knox v. Serv. Emps. Int’l Union, Local 1000, 567 U.S. 
298, 307 (2012) (internal quotations omitted). That is, a case does not necessarily become 
moot simply because intervening events may make it impossible for a federal court to issue 
the exact form of relief that Plaintiff requests. Church of Scientology of Cal. v United States, 
506 U.S. 9, 13 (1992) (Stevens, J.). In the Second Amended Complaint, Plaintiff requests that 
the Court vacate the FTMM and enjoin the CDC from any further rules “requiring any person 
wear a face mask.” (Doc. 188, p. 87). Therefore, “[t]he availability of this possible remedy is 
sufficient to prevent this case from being moot.” Id.  
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agency to fill in the statutory gaps.’” King v. Burwell, 576 U.S. 473, 485 (2015) 

(quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (2000)). 

If the doctrine applies, then the Court advances to Step One, the 

interpretation of the agency’s organic statute to determine whether it is 

ambiguous. “If the intent of Congress is clear, that is the end of the matter; for the 

court, as well as the agency, must give effect to the unambiguously expressed intent 

of Congress.” Chevron, U.S.A, Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 

842–43 (1984). “If, however, the court determines Congress has not directly 

addressed the precise question at issue, the court does not simply impose its own 

construction on the statute, as would be necessary in the absence of an 

administrative interpretation.” Id. “Rather, if the statute is silent or ambiguous 

with respect to the specific issue, the question for the court is whether the agency’s 

answer is based on a permissible construction of the statute,” or Step Two of the 

doctrine. Id. 

After examining each Step of the Chevron doctrine, the Court concludes that 

the FTMM and the ITTR are valid exercises of the CDC’s authority under Section 

361(a) of the PHSA.  

1. Chevron Step Zero 

Congress clearly intended to delegate authority to the CDC to make rules 

regarding public health with the force of law. Section 361(a) of the PHSA 

specifically states that “[t]he Surgeon General, with the approval of the Secretary 

[of the HHS], is authorized to make and enforce such regulations.” 42 U.S.C. § 
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264(a).12 The statute also empowers the agency to “make and enforce such 

regulations as . . . are necessary to prevent the introduction, transmission, or 

spread of communicable diseases,” further revealing Congress’ intent to give the 

CDC power to make binding regulations.13 Nat’l Cable & Telecomm. Ass’n v. Brand 

X Internet Servs., 545 U.S. 967, 980–81 (2005) (Thomas, J.) (“[T]he authority to 

execute and enforce, . . . and to prescribe such rules and regulations as may be 

necessary . . . give the [agency] the authority to promulgate binding legal rules.” 

(internal citations and quotations omitted)).  

However, even if Congress clearly delegated power to the CDC to create 

binding rules, the Court must also ensure that such delegation does not run afoul 

of the major questions doctrine. In essence, the major questions doctrine stands 

for the proposition that courts “expect Congress to speak clearly when authorizing 

an agency to exercise powers of ‘vast economic and political significance.’” Ala. 

Ass’n of Realtors v. Dep’t of Health & Hum. Servs., 141 S. Ct. 2485, 2489 (2021) 

(quoting Utility Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014)).  

The FTMM and the ITTR are not questions of “deep ‘economic and political 

significance’” that demand explicit congressional delegations of power. King, 576 

 
12   See supra note 4. 
 
13  While examining the procedure used in the promulgation of the rule is an excellent tool to 

determine whether it was meant to have the force of law, the procedure is only a proxy for the 
true question—whether Congress intended the agency to act with the force of law—which may 
only be ascertained from the language of the statute alone. Cf. Mead, 533 U.S. at 231 (“[T]he 
want of [formal] procedure here does not decide the case, for we have sometimes found 
reasons for Chevron deference even when no such administrative formality was required and 
none was afforded.”). The Court reviews the procedure the CDC used for the FTMM and the 
ITTR in depth later in this Order.  
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U.S. at 485–86. Unlike the CDC’s moratorium on eviction, which obviously placed 

a large financial burden on landlords, the masking and testing requirements place 

negligible financial burdens on travelers. Ala. Ass’n of Realtors, 141 S. Ct. at 2489. 

In fact, the CDC correctly pointed out that the FTMM helps prevent the imposition 

of economic burdens by stymying the spread of COVID-19 and, consequently, 

avoiding future lockdowns and resulting losses. 86 Fed. Reg. at 8,029. Further, the 

CDC’s regulations do not intrude into a particular domain of state law. Ala. Ass’n 

of Realtors, 141 S. Ct. at 2489. Instead, the regulations deal with a matter of public 

health relating to uniquely federal issues—interstate and foreign commerce. See, 

e.g., Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 258 (1964); United 

States v. Darby, 312 U.S. 100, 118–19 (1941); Gibbons v. Ogden, 22 U.S. 1, 89–91 

(1824). 

Moreover, the FTMM and the ITTR clearly fall within the CDC’s public 

health domain. Cf. King, 576 U.S. at 486 (“It is especially unlikely that Congress 

would have delegated this decision to the IRS, which has no expertise in crafting 

health insurance policy of this sort.”). The CDC targeted the spread of the highly 

contagious, airborne SARS-CoV-2 virus via air travel by requiring all passengers to 

wear a mask and by requiring negative COVID-19 pre-departure tests for 

international fliers seeking entry into the United States. 86 Fed. Reg. at 8,026; 86 

Fed. Reg. at 69,256–57. The fact that the CDC operated within its area of expertise 

bolsters the Court’s conclusion here: the CDC’s authority does not run afoul of the 

major questions doctrine.  
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2. Chevron Step One 

Section 361(a) of the PHSA is clearly unclear. On the one hand, the statutory 

text indicates a broad conferral of authority upon the CDC to issue any public 

health measure effective in “prevent[ing] the introduction, transmission, or spread 

of communicable diseases.” 42 U.S.C. § 264(a). Indeed, the title of Section 361, 

“Regulations to control communicable diseases,” “suggests a broad authority,” and 

the first sentence of Section 361(a) gives the CDC the authority “to make and 

enforce such regulations as . . . are necessary,” without limitation. § 264(a); WEN 

W. SHEN, CONG. RSCH. SERV., R46758, SCOPE OF CDC AUTHORITY UNDER SECTION 

361 OF THE PUBLIC HEALTH SERVICE ACT (PHSA) 27 (2021). 

It follows that the second sentence does not limit the scope of the first; such 

a construction would not only conflict with the expansive grant of power in the first 

sentence, but it would also read restrictive language into the second. See Lindh v. 

Murphy, 521 U.S. 320, 336 (1997) (favoring an interpretation that “accords more 

coherence” to the statutory provisions); ANTONIN SCALIA & BRYAN A. GARNER, 

READING LAW: THE INTERPRETATION OF LEGAL TEXTS 155–57 (2012) (“The 

provisions of a text should be interpreted in a way that renders them compatible, 

not contradictory.”). Rather, the second sentence clarifies the breadth of the first 

by enumerating various “tools” at the CDC’s disposal “[f]or purposes of carrying 

out and enforcing such regulations” and concluding with the open-ended phrase 

“and other measures, as in [its] judgment may be necessary.” § 264(a). That is, the 
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second sentence is not an exhaustive list; it is merely a list of examples or 

suggestions.  

On the other hand, the statutory context implies a narrow grant of authority 

to the CDC to issue public health measures related or incident to quarantine. 

Section 361 appears under Part G of the PHSA, titled “Quarantine and Inspection,” 

and “several other provisions within this part refer to regulations issued under 

Section 361 as ‘quarantine laws,’” “point[ing] to a narrower interpretation of 

Section 361 under which quarantine and isolation authority is the principal, if not 

the maximum, authority granted under the provision.” SHEN, supra, at 4–6, 27.14   

Additionally, subsections (b) through (d) of Section 361 “primarily set forth 

the CDC’s foreign and interstate quarantine and isolation authority, including the 

authority to apprehend, examine, and detain any individual reasonably believed to 

be infected with certain communicable diseases,” subject to “additional 

safeguards.” SHEN, supra, at 26 (internal quotations omitted); see § 264(b)–(d). It 

follows that, “insofar as Congress contemplated a use of subsection (a) authority 

beyond the enumerated measures to permit the quarantine of persons . . . it 

subjected the exercise of such authority to some limits,” and, given that the 

cornerstone of the subsequent subsections is the CDC’s “quarantine authority and 

 
14  The Congressional Research Service Report cites to Sections 311 and 322 of the PHSA, which 

do not appear in Part G of Title 42. 42 U.S.C. §§ 243(a), 249. The author notes: “The headings 
and subheadings referenced in this report are as they appear in the PHSA, and may differ 
slightly from the versions codified in Title 42 of the U.S. Code. Title 42 of the U.S. Code is a 
non-positive law title that has been editorially arranged by the Code’s editors and includes 
certain changes in the compiled laws’ text to facilitate their inclusion in the Code.” SHEN, 
supra, at 4 n.43.  
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its parameters, the enumerated list under subsection (a) could potentially be 

understood as a list of measures that facilitate or supplement quarantine efforts.” 

SHEN, supra, at 26; see Hall Street Associates, L.L.C. v. Mattel, Inc., 552 U.S. 576, 

586 (2008) (“Under that rule [of ejusdem generis], when a statute sets out a series 

of specific items ending with a general term, that general term is confined to 

covering subjects comparable to the specifics it follows.”). 

Adding even more obscurity to the statutory text, Section 361 does not define 

those listed terms in subsection (a), including, as is pertinent here, the words 

“sanitation” and “inspection.” Thus, the Court looks to the “ordinary, 

contemporary, and common meaning[s]” of those words at the time Congress 

enacted the statute in 1944. Patel v. United States Att’y Gen., 971 F.3d 1258, 1273 

(11th Cir. 2020) (quoting Artis v. Dist. of Columbia, 138 S. Ct. 594, 603 n.8 

(2018)); see SCALIA & GARNER, supra, at 80–89 (“Words must be given the 

meaning they had when the text was adopted.”). Because both terms have multiple 

permissible meanings, they are inherently ambiguous.  

Dictionaries from 1942 and 1946, respectively, define “sanitation” as: “[a] 

rendering sanitary; science of sanitary conditions; use of sanitary measures”; and 

“[t]he devising and applying of measures for preserving and promoting public 

health; the removal or neutralization of elements injurious to health; the practical 

application of sanitary science.” Sanitation, WEBSTER’S NEW INTERNATIONAL 

DICTIONARY OF THE ENGLISH LANGUAGE (1942); Sanitation, FUNK & WAGNALLS NEW 
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STANDARD DICTIONARY OF THE ENGLISH LANGUAGE (1946).15 These dictionaries 

further define “sanitary” as: “[o]f or pert. to health; for or relating to the 

preservation or restoration of health; occupied with measures or equipment for 

improving conditions that influence health; free from, or effective in preventing or 

checking, agencies injurious to health, esp. filth and infection; hygienic,” or “[a] 

water closet, urinal, or the like, fitted with sanitary plumbing”; and “[r]elating to 

the preservation of health, especially to hygiene and public health; concerned with 

sanitation,” or “[a] public water-closet or urinal, especially one equipped with 

sanitary fixtures.” Sanitary, WEBSTER’S NEW INTERNATIONAL DICTIONARY OF THE 

ENGLISH LANGUAGE (1942); Sanitary, FUNK & WAGNALLS NEW STANDARD 

DICTIONARY OF THE ENGLISH LANGUAGE (1946). Notably, modern dictionary 

definitions are substantially the same: “sanitation” means “the promotion of 

hygiene and prevention of disease by maintenance of sanitary conditions (as by 

removal of sewage or trash)” or “the act or process of making sanitary,” and 

“sanitary” means “of or relating to health,” “of, relating to, or used in the disposal 

especially of domestic waterborne waste,” or “characterized by or readily kept in 

cleanliness.” Sanitation, Sanitary, MERRIAM-WEBSTER (2022), https://www. 

merriam-webster.com/dictionary/sanitation, https://www.merriam-webster.com 

/dictionary/sanitary.   

A 1942 dictionary definition of “inspection” is: the “[a]ct or process of 

inspecting; a strict or prying examination”; a legal term for “[t]he critical 

 
15     (See Docs. 263-3, 263-4).  
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examination of something as a part of a legal proceeding[,] esp. . . . [t]he physical 

examination of the injured part of a person suing for damages for personal injury 

[or] [t]he examination of articles of commerce (under laws called inspection laws) 

to determine their fitness for transportation or sale”; “[i]nsight; perception”; or a 

military and naval term for an “[o]fficial examination to determine and report on 

the condition of personnel and material.” Inspection, WEBSTER’S NEW 

INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE (1942). The same 

dictionary defines “inspect” as: “[t]o look upon; to view closely and critically, esp. 

so as to ascertain quality or state, to detect errors, etc.; to scrutinize”; “[t]o view 

and examine officially, as troops, arms, etc.”; and “[t]o grade, as lumber.” Inspect, 

WEBSTER’S NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE (1942). 

Again, these words’ meanings are substantially the same today: “inspection” is “the 

act of inspecting,” the “recognition of a familiar pattern leading to immediate 

solution of a mathematic problem,” or “a checking or testing of an individual 

against established standards”; and “inspect” is “to view closely in critical 

appraisal: look over,” “to examine officially,” or “to make an inspection.” 

Inspection, Inspect, MERRIAM-WEBSTER (2022), https://www.merriam-

webster.com/dictionary/inspection, https://www.merriam-webster.com/dictiona 

ry/inspect.  

The legislative history is also ambiguous. A drafter of the PHSA “described 

Section 361[] . . . as concerning ‘quarantine and inspection and supersedes several 

complex, outmoded, and inadequate statutes on the subject.’” SHEN, supra, at 9 
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(quoting Alanson W. Wilcox, The Public Health Service Act, 1944, 7 SOC. SEC. BULL. 

15, 17 (1944)). At a 1944 congressional hearing, the drafters explained that the first 

sentence of Section 361(a) “express[es] ‘the gist of a long and complex provision of 

the act of February 14, 1893,’” noted that “the states had already ‘wholly 

withdrawn’ from foreign quarantine,” and stated that “as to interstate quarantine, 

the federal law would be ‘confined to matters pertaining to the interstate 

movement of people or things over which the States have both constitutional and 

practical difficulties in achieving effective control.’” Id. at 9–10 (quoting Hearing 

Before a Subcomm. on Interstate & Foreign Commerce on H.R. 3379: A Bill to 

Codify the Laws Relating to the Public Health Service, and for Other Purposes, 

78th Cong. 138–39 (1944) (statements of Alanson W. Wilcox, Assistant General 

Counsel, Federal Security Agency, and Thomas Parran Jr., Surgeon General)). 

Regarding the second sentence, the drafters testified that it “expressly authorize[s] 

the [agency] to make inspections and take other steps necessary in the 

enforcement of quarantine.” Id. at 10. And, as to subsections (b) through (d) of 

Section 361, the drafters “designed [them] to clarify, perhaps enlarge, the authority 

with respect to the apprehension and detention of individuals.” Id.  

However, at the same hearing, the drafters “emphasized that ‘these 

provisions are written in broader terms in order to make it possible to cope with 

emergency situations which we cannot now foresee.’” Id. And, “[i]n a separate 

committee hearing, then-Surgeon General Thomas Parran Jr. similarly echoed the 

view that the authority under Section 361 ‘may be very important because of the 
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possibility that strange diseases may be introduced in the country and become a 

threat,’ and ‘flexibility in dealing with such contingencies would be very helpful.’” 

Id. (quoting Hearing before a Subcomm. on Educ. & Labor, 78th Cong. 6 (1944) 

(statement of Thomas Parran Jr., Surgeon General)).  

Furthermore, Congress only “substantively” amended Section 361 once, as 

part of the Public Health Security and Bioterrorism Preparedness and Response 

Act of 2002, “to bolster the nation’s ability to respond effectively to bioterrorist 

threats and other public health emergencies following the anthrax attacks in the 

fall of 2001.” Id. at 11. The amendments expanded the agency’s authority—

specifically, the agency’s quarantine authority (i.e., they eliminated a provision 

that predicated the issuance of quarantine rules on recommendations by the 

National Advisory Health Council, and they permitted the quarantine of 

individuals “in the precommunicable stage, if the disease would be likely to cause 

a public health emergency if transmitted to other individuals”). Id. Thus, the 

legislative history supports either the broad reading of the statutory text or the 

narrow reading, and the Court concludes that Congress has not directly addressed 

whether Section 361(a) of the PHSA permits the CDC’s promulgation of the FTMM 

and the ITTR.  

3. Chevron Step Two 

Cognizant that it is not the judiciary’s role to impose its own construction on 

the statute, the Court finds that the CDC’s interpretation of the PHSA is 

permissible and that it did not act arbitrarily and capriciously in issuing the FTMM 
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and the ITTR. Given the ambiguity of the statutory text, the statutory context, and 

the legislative history, the CDC’s broad reading of Section 361(a) is certainly 

reasonable.  

Moreover, even setting aside Section 361(a)’s wide-ranging catch-all 

provision for other “necessary” measures, it is reasonable to categorize the FTMM 

as a “sanitation” measure. As a matter of common sense, masks control the number 

of particles inhaled from the public airspace by the wearer and the number of 

particles exhaled by the wearer into the public airspace. In other words, masks 

have two functions: (1) they protect the wearer from breathing in harmful air 

particles (e.g., construction workers frequently use masks to protect themselves 

from inhaling asbestos, sawdust, or other harmful substances); and (2) they 

prevent the wearer from breathing out harmful air particles (e.g., surgeons, nurses, 

and other operating room staff use masks for the patient’s benefit). In this way, 

masks (to varying degrees) promote the public health by checking the transmission 

of airborne viruses, such as SARS-CoV-2, and thus fit within the definitions of 

“sanitation.”  

Likewise, it is reasonable to categorize the ITTR as an “inspection” measure. 

Antigen tests “detect structural features of the outside of the [SARS-CoV-2] virus 

called antigens—small proteins that make up the virus—that may be present in a 

patient’s sample,” often obtained by a nasopharyngeal swab, an anterior nasal 

swab, or a saliva collection cup. Johns Hopkins Ctr. for Health Sec., Antigen Tests, 

COVID-19 Testing Toolkit (2022), https://www.centerforhealthsecurity.org/ 
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covid-19TestingToolkit/testing-basics/types-of-COVID-19-tests/diagnostic-tests/ 

antigen-tests.html. Molecular tests, or nucleic acid amplification tests, identify the 

ribonucleic acids that comprise the genetic material of the SARS-CoV-2 virus from 

specimens collected from the patient’s upper or lower respiratory tract and then 

amplify, or produce many copies of, the virus’ genetic material, if any is present in 

the patient’s specimen. Ctrs. for Disease Control & Prevention, Nucleic Acid 

Amplification Tests (NAATs), COVID-19 (June 14, 2021), https://www.cdc.gov/ 

coronavirus/2019-ncov/lab/naats.html. Logically, these tests are critical 

examinations of patients’ samples to uncover the presence of the SARS-CoV-2 

virus and therefore qualify as “inspections” of those patients.  

The broad reading of Section 361(a) makes sense from a practical, policy 

perspective, too. The narrow reading of the PHSA constrains the CDC’s ability to 

expediently address health crises, such as the COVID-19 pandemic, to the 

detriment of the public health. And, most importantly, Congress delegated the 

administration of the PHSA, “in light of everyday realities,” to the CDC, the nation’s 

health protection experts, not to federal judges, who are neither “experts in the 

field” nor “part of either political branch of the Government”: 

When a challenge to an agency construction of a statutory 
provision, fairly conceptualized, really centers on the wisdom 
of the agency’s policy, rather than whether it is a reasonable 
choice within a gap left open by Congress, the challenge must 
fail. In such a case, federal judges—who have no 
constituency—have a duty to respect legitimate policy choices 
made by those who do. The responsibilities for assessing the 
wisdom of such policy choices and resolving the struggle 
between competing views of the public interest are not judicial 
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ones: “Our Constitution vests such responsibilities in the 
political branches.”  

 
Chevron, 467 U.S. at 865–66 (quoting TVA v. Hill, 437 U.S. 153, 195 (1978)).  

However, “[n]ot only must an agency’s decreed result be within the scope of 

its lawful authority, but the process by which it reaches that result must be logical 

and rational.” Allentown Mack Sales & Serv., Inc v. NLRB, 522 U.S. 359, 374 

(1998). “It follows that agency action is lawful only if it rests ‘on a consideration of 

the relevant factors.’” Michigan v. EPA, 576 U.S. 743, 750 (2015) (Scalia, J.) 

(quoting Motor Vehicle Mfrs. Ass’n of United States, Inc. v. State Farm Mut. 

Automobile Ins. Co., 463 U.S. 29, 43 (1983)). Ultimately, a court may not 

substitute its judgment, but instead “simply ensures that the agency has acted 

within a zone of reasonableness.” FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 

1158 (2021).  

Relying on several scientific journals, the CDC explained the specific benefits 

of wearing a mask as (1) reducing the “emission of virus-laden droplets . . . by 

blocking exhaled virus” and (2) reducing the “inhalation of these droplets . . . 

through filtration.” 86 Fed. Reg. at 8,028. Then, citing to seven different studies 

that “confirmed the benefit of universal masking in community level analyses,” the 

CDC concluded that masking would be beneficial when people are exposed to 

others for prolonged periods in places that are not amenable to social distancing.16 

Id. The CDC observed that these risk factors are especially prevalent during mass 

 
16  These studies were conducted on wide range of subjects, from insulated hospital systems and 

a German city to nationwide studies from Canada and the United States. Id.  
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transportation, as people spend extended periods of time in security lines, crowded 

terminals, and tight seating arrangements on airplanes, buses, and trains. Id. at 

8,029. Further, the CDC relied on an economic analysis of American data to 

support its prediction that the masking requirement could “prevent the need for 

lockdowns and reduce associated losses of up to $1 trillion or about 5% of the gross 

domestic product.” Id. at 8,028.  

When giving the CDC the power to create rules under Section 361(a) of the 

PHSA, Congress stated that the CDC may “make and enforce such regulations in 

[its] judgment [that] are necessary.” § 264(a) (emphasis added). The use of the 

word “necessary” gives the CDC leeway to decide what the relevant factors are in a 

particular situation, but “an agency may not ‘entirely fail to consider an important 

aspect of the problem’ when deciding whether regulation is appropriate.” 

Michigan, 576 U.S. at 752 (2015) (quoting State Farm Mut. Automobile Ins. Co., 

463 U.S. at 43). Here, as discussed above, the CDC looked at extensive scientific 

research supporting the use of masks to prevent the spread of COVID-19, especially 

when other preventative tools were impossible to implement effectively, such as 

social distancing. 86 Fed. Reg. at 8,028–29. Further, the CDC not only relied on 

scientific data for the benefits of the mask regulation, but it also relied on the cost 

to the entire country’s economy if the regulation was not implemented. Cf. 

Michigan, 576 U.S. at 752 (“No regulation is ‘appropriate’ if it does significantly 

more harm than good.”). Therefore, the CDC properly considered the relevant 

factors and appropriately based the FTMM on the evidence before the agency.  
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The Court recognizes that the CDC was making a prediction about the effects 

of the FTMM—but this is exactly when courts should defer to agency expertise. At 

the time of the FTMM’s enactment, the novel SARS-CoV-2 virus continued to 

mutate into new variants (and, in fact, new variants continue to emerge to this 

day), some even more lethal than the original strain, and treatment of COVID-19 

was at the forefront of scientific discovery.17 86 Fed. Reg at 8,028. Thus, the 

COVID-19 pandemic was exactly the type of situation imagined by Congress where 

courts should refrain from imposing its own judgment and give appropriate 

deference to the agency’s scientific expertise in determining the best way to stem 

the spread of the unprecedented disease. Baltimore Gas & Elec. Co. v. Nat. Res. 

Def. Council, Inc., 462 U.S. 87, 103 (1983) (O’Connor, J.) (“[A] reviewing court 

must remember that the [agency] is making predictions, within its area of special 

expertise, at the frontiers of science. When examining this kind of scientific 

determination, as opposed to simple findings of fact, a reviewing court must 

generally be at its most deferential.”).  

Many of the same observations above apply equally to the ITTR, which the 

CDC supported in three parts. First, the CDC discussed how SARS-CoV-2 is spread 

among the population. 86 Fed. Reg. at 69,258. The CDC again cited to a variety of 

scientific articles, including the one titled “Transmission from People Without 

 
17  While the Court notes that there are still new variants emerging today, the Court does not rely 

on any post-hoc rationalizations in arriving at its decision. SEC v. Chenery Corp., 332 U.S. 
194, 196 (1947) (holding a court reviewing an agency’s decision “must judge the propriety of 
[the agency] action solely by the grounds invoked by the agency”). 
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Covid-19 Symptoms.” Id. at 69,258 n. 15. Second, the CDC addressed the new 

concern facing the United States during the pandemic: the emergence of the 

Omicron variant. Id. at 69,259. At the time, it was not clear how the Omicron 

variant would affect vaccinated or previously infected people because the variant 

“contains more changes in the spike protein than have been observed in other 

variants.” Id. Properly relying on the limited scientific studies available, the CDC 

predicted that vaccines may give the individual “reduced protection from 

infection.” Id. Therefore, due to this “potential danger to public health posed by 

this newly identified variant,” the CDC mandated a pre-departure testing 

requirement for all international travelers, regardless of vaccination status. Id. at 

69,259–60. 

When promulgating the ITTR, the CDC properly considered the relevant 

factors, assessed the evidence before it, and relied on its scientific expertise to 

determine the best way to prevent the Omicron variant from undermining the 

nation’s progress in combating the pandemic. Given that SARS-CoV-2 may be 

spread by unvaccinated individuals, including those who may be asymptomatic, 

and the limited scientific evidence on how vaccines may be less effective against 

the new variant allowing vaccinated individuals to contribute to the spread, the 

CDC predicted that the new Omicron variant could easily be spread by both the 

vaccinated and unvaccinated population. Id. As stated previously, these 

predictions were at the “frontiers of science,” and, as such, they warrant the “most 

deferential” judicial review. Baltimore Gas & Elec. Co., 462 U.S. at 103.  

Case 6:21-cv-00975-PGB-DCI   Document 274   Filed 04/29/22   Page 23 of 29 PageID 7754
USCA11 Case: 22-11532     Date Filed: 05/09/2022     Page: 336 of 346 

lewnwdc77
Highlight

lewnwdc77
Highlight

lewnwdc77
Highlight



24 
 

In conclusion, when issuing the FTMM and the ITTR, the CDC made 

permissive policy decisions, provided adequate evidence to support the decisions, 

and provided sound reasoning to connect the evidence with their policy decisions, 

and there is no reason to suspect the CDC passed the FTMM or the ITTR for 

pretextual reasons. Cf. Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2575–76 

(2019) (“We are presented, in other words, with an explanation for agency action 

that is incongruent with what the record reveals about the agency’s priorities and 

decisionmaking [sic] process.”). Therefore, the CDC did not abuse its discretion in 

enacting the FTMM and the ITTR.  

Accordingly, the Court finds that the CDC properly promulgated the FTMM 

and the ITTR under Section 361(a) of the PHSA and grants summary judgment in 

favor of the Federal Defendants on these claims.   

B. Did the CDC Properly Invoke the APA’s Good Cause 
Exception?  

 
The Court now shifts to the second question presented here: whether, in 

promulgating the FTMM and the ITTR, the CDC appropriately bypassed the 

standard notice-and-comment rulemaking procedure under the APA’s good cause 

exception.18 The answer: yes.  

Sections 553(b) and (d) of the APA requires an agency to publish a general 

notice of proposed rulemaking in the Federal Register at least 30 days prior to the 

proposed rule’s effective date, and, after publication, Section 553(c) requires the 

 
18    See supra note 2.  
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agency to “give interested persons an opportunity to participate in the 

[rulemaking] through the submission of written data, views, or arguments with or 

without opportunity for oral presentation.” 5 U.S.C. § 553(b)–(d). However, there 

is an exception to the notice-and-comment rulemaking procedure “when the 

agency for good cause finds (and incorporates the finding and a brief statement of 

reasons therefor in the rules issued) that notice and public procedure thereon are 

impracticable, unnecessary, or contrary to the public interest.” § 553(b)(B). While 

“the good cause exception should be read narrowly,” “[t]he exception is, however, 

an important safety valve to be used where delay would do real harm.” U.S. v. 

Dean, 604 F.3d 1275, 1279 (11th Cir. 2010) (internal quotations omitted). 

“Emergencies, though not the only situations constituting good cause, are the most 

common”; in other words, an emergency is not a prerequisite to the invocation of 

the good cause exception. Id. at 1281.  

Here, the FTMM, issued on February 3, 2021, explicitly invokes the good 

cause exception: “Considering the public health emergency caused by COVID-19, 

it would be impracticable and contrary to the public’s health, and by extension the 

public’s interest, to delay the issuance and effective date of this Order.” 86 Fed. 

Reg. at 8,030. It also describes the nature of the emergency:  

There is currently a pandemic of respiratory disease . . . caused 
by a novel coronavirus (SARS-CoV-2). As of January 27, 2021, 
there have been 99,638,507 confirmed cases of COVID-19 
globally, resulting in more than 2,141,000 deaths. As of 
January 27, 2021, there have been over 25,000,000 cases 
identified in the United States and over 415,000 deaths due to 
the disease. New SARS-CoV-2 variants have emerged in 
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recent weeks, including at least one with evidence of increased 
transmissibility. 
 

Id. at 8,028. Similarly, the latest iteration of the ITTR, issued on December 7, 2021, 

states:  

To reduce introduction and spread of current and future 
SARS-CoV-2 variants into the United States at a time when 
global air travel is increasing, CDC must take quick and 
targeted action to help curtail the introduction and spread of 
the Omicron variant into the United States. As of December 2, 
2021, [the World Health Organization] has indicated that 23 
countries have reported cases of the Omicron variant, many 
of which were associated with international travelers. . . . there 
is good cause to dispense with prior public notice and 
comment and a delay in effective date. Considering the rapid 
and unpredictable developments in the public health 
emergency caused by COVID-19, including the recently 
identified emergent Omicron variant, it would be 
impracticable and contrary to the public’s health, and by 
extension the public’s interest, to delay the issuance and 
effective date of this Amended Order. Further delay could 
increase risk of transmission and importation of additional 
undetected cases of SARS-CoV-2 Omicron variant or other 
emerging variants through passengers.  

 
86 Fed. Reg. at 69,260 (internal citations omitted). The CDC’s “brief statement[s] 

of reasons” speak for themselves. The highly contagious character and the 

devastating effects of the SARS-CoV-2 virus demanded expeditious action by the 

CDC. Frankly, if battling this elusive enemy does not rise to the level of urgency 

that qualifies for deviation from normal rulemaking procedures under the good 

cause exception, the Court is not sure what does. Cf. Florida v. Dep’t of Health & 

Hum. Servs., 19 F.4th 1271, 1290 (11th Cir. 2021) (“But recognizing that good cause 

existed in this case does not mean that the COVID-19 pandemic always will justify 

an agency’s bypassing the notice-and-comment process.”).     
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 One argument against the application of the good cause exception to the 

FTMM and the ITTR is that COVID-19 has been plaguing the world since 

December 2019. In other words, COVID-19 is old news. However, the Court does 

not see a correlation between the length of the pandemic and the severity of it. In 

fact, the justification of the ITTR was the rise of and high risk associated with the 

Omicron variant, which could infect both the unvaccinated and vaccinated 

populations. 86 Fed. Reg at 69,259–60. The fact that the world has lived with 

SARS-CoV-2 for over two years, and perhaps has grown accustomed to the virus’s 

unpredictability, does not necessarily diminish the emergency or the CDC’s 

responsibility to the public health.  

 Another, related argument against the application of the good cause 

exception here is that the pandemic was in full force by mid-2020, but the CDC did 

not issue the FTMM and the ITTR until 2021; that is, the CDC unreasonably 

delayed in promulgating these orders and thereby contributed to the exigent 

circumstances. This argument ignores the emergence of SARS-CoV-2 variants with 

increased transmissibility, referenced in both orders. See 86 Fed. Reg. at 8,028; 

68 Fed. Reg. at 69,259–60. 

In any event, the good cause exception is not limited to emergencies; it 

applies when “delay would do real harm.” Dean, 604 F.3d at 1279. All of the CDC’s 

good cause justifications related to the public interest: (1) the SARS-CoV-2 virus 

was extremely transmissible and has caused millions of deaths worldwide; (2) new 

variants of the SARS-CoV-2 virus continued to emerge, some of which possessed 
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increased transmissibility, and the ability of vaccines to protect individuals against 

these variants was unknown; (3) “masks prevent dispersal of an infected person’s 

respiratory droplets that carry the virus” and “also provide some protection to the 

wearer by helping reduce inhalation of respiratory droplets,” and they “prevent the 

introduction, transmission, and spread of COVID-19 into the United States and 

among the states and territories,” particularly as “[t]raveling on multi-person 

conveyances increases a person’s risk of getting and spreading COVID-19 by 

bringing persons in close contact with others, often for prolonged periods, and 

exposing them to frequently touched surfaces”; and (4) although pre-departure 

testing for SARS-CoV-2 “does not eliminate all risk,” it “monitor[s] risk and 

control[s] introduction and spread of SARS-CoV-2” and forms part of the United 

States’ “multi-layered proactive approach to combating COVID-19, concurrently 

preventing and slowing the continued introduction and spread of the virus within 

U.S. communities.” 86 Fed. Reg. at 8,028–30; 86 Fed. Reg. at 69,258–60.  

Delay in the issuance of the FTMM or the ITTR would do real harm to the 

public health—it only takes one traveler to start an outbreak and, because the 

SARS-CoV-2 virus is so persistent and mutable, the CDC must adopt a consistent, 

concerted approach. Accordingly, the good cause exception excuses the CDC’s 

failure to adhere to the notice-and-comment rulemaking procedure.    

IV. CONCLUSION 

For the aforementioned reasons, it is ORDERED and ADJUDGED that 

Plaintiff’s Motion for Summary Judgment is DENIED and the Federal 
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Defendants’ Motion for Summary Judgment is GRANTED. The Clerk of Court is 

DIRECTED to enter judgment in favor of the Federal Defendants. 

Furthermore, the Amended Complaint only asserts state law claims against 

Defendants Greater Orlando Aviation Authority (“GOAA”) and Central Florida 

Regional Transportation Authority (“LYNX”), invoking the Court’s supplemental 

jurisdiction. (Doc. 188, p. 5, ¶¶ 413–22). Because this Order resolves the claims 

over which the Court has original jurisdiction, the Court declines to exercise its 

supplemental jurisdiction over these state law claims. 28 U.S.C. § 1367(c)(3). 

Accordingly, the claims against the GOAA and LYNX are DISMISSED 

WITHOUT PREJUDICE, and the Clerk of Court is DIRECTED to close the file.    

DONE AND ORDERED in Orlando, Florida on April 29, 2022. 

 

 
Copies furnished to: 
 
Counsel of Record 
Unrepresented Parties 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

LUCAS WALL,  
 
 Plaintiff, 
 
v. Case No: 6:21-cv-975-PGB-DCI 
 
CENTERS FOR DISEASE 
CONTROL & PREVENTION, 
DEPARTMENT OF HEALTH & 
HUMAN SERVICES, GREATER 
ORLANDO AVIATION 
AUTHORITY and CENTRAL 
FLORIDA REGIONAL 
TRANSPORTATION AUTHORITY, 
 
 Defendants. 
___________________________________ 
 

JUDGMENT IN A CIVIL CASE 
 

Decision by Court. This action came before the Court and a decision has been rendered. 
 

IT IS ORDERED AND ADJUDGED  

Judgment is hereby entered on behalf of the Federal Defendants, Centers for Disease 

Control & Prevention and Department of Health & Human Services and against the 

Plaintiff Lucas Wall. 

Date: May 2, 2022 

 ELIZABETH M. WARREN, 
 CLERK 

 s/RO, Deputy Clerk 
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CIVIL APPEALS JURISDICTION CHECKLIST 

1. Appealable Orders: Courts of Appeals have jurisdiction conferred and strictly limited by statute: 

(a) Appeals from final orders pursuant to 28 U.S.C. Section 1291: Only final orders and judgments of district courts, or final orders 
of bankruptcy courts which have been appealed to and fully resolved by a district court under 28 U.S.C. Section 158, generally are 
appealable.  A final decision is one that “ends the litigation on the merits and leaves nothing for the court to do but execute the 
judgment.”  Pitney Bowes, Inc. V. Mestre, 701 F.2d 1365, 1368 (11th Cir. 1983).  A magistrate judge’s report and recommendation 
is not final and appealable until judgment thereon is entered by a district court judge. 28 U.S.C. Section 636(c). 

(b) In cases involving multiple parties or multiple claims, a judgment as to fewer than all parties or all claims is not a final, 
appealable decision unless the district court has certified the judgment for immediate review under Fed.R.Civ.P. 54(b), Williams 
v. Bishop, 732 F.2d 885, 885-86 (11th Cir. 1984).  A judgment which resolves all issues except matters, such as attorneys’ fees and 
costs, that are collateral to the merits, is immediately appealable. Budinich v. Becton Dickinson & Co., 486 U.S. 196, 201, 108 S. 
Ct. 1717, 1721-22, 100 L.Ed.2d 178 (1988); LaChance v. Duffy’s Draft House, Inc., 146 F.3d 832, 837 (11th Cir. 1998). 

(c) Appeals pursuant to 28 U.S.C. Section 1292(a):  Appeals are permitted from orders “granting, continuing, modifying, refusing 
or dissolving injunctions or refusing to dissolve or modify injunctions...” and from “[i]nterlocutory decrees...determining the rights 
and liabilities of parties to admiralty cases in which appeals from final decrees are allowed.”  Interlocutory appeals from orders 
denying temporary restraining orders are not permitted. 

(d) Appeals pursuant to 28 U.S.C. Section 1292(b) and Fed.R.App.P.5:  The certification specified in 28 U.S.C. Section 1292(b) 
must be obtained before a petition for permission to appeal is filed in the Court of Appeals.  The district court’s denial of a motion 
for certification is not itself appealable. 

(e) Appeals pursuant to judicially created exceptions to the finality rule: Limited exceptions are discussed in cases including, but 
not limited to: Cohen V. Beneficial Indus. Loan Corp., 337 U.S. 541,546,69 S.Ct. 1221, 1225-26, 93 L.Ed. 1528 (1949); Atlantic 
Fed. Sav. & Loan Ass’n v. Blythe Eastman Paine Webber, Inc., 890 F. 2d 371, 376 (11th Cir. 1989); Gillespie v. United States 
Steel Corp., 379 U.S. 148, 157, 85 S. Ct. 308, 312, 13 L.Ed.2d 199 (1964). 

2. Time for Filing: The timely filing of a notice of appeal is mandatory and jurisdictional.  Rinaldo v. Corbett, 256 F.3d 1276, 1278 (11th Cir. 
2001).  In civil cases, Fed.R.App.P.4(a) and (c) set the following time limits: 

(a) Fed.R.App.P. 4(a)(1): A notice of appeal in compliance with the requirements set forth in Fed.R.App.P. 3 must be filed in the 
district court within 30 days after the entry of the order or judgment appealed from.  However, if the United States or an officer or 
agency thereof is a party, the notice of appeal must be filed in the district court within  60 days after such entry.  THE NOTICE 
MUST BE RECEIVED AND FILED IN THE DISTRICT COURT NO LATER THAN THE LAST DAY OF THE APPEAL 
PERIOD - no additional days are provided for mailing.  Special filing provisions for inmates are discussed below. 

(b) Fed.R.App.P. 4(a)(3): “If one party timely files a notice of appeal, any other party may file a notice of appeal within 14 days after 
the date when the first notice was filed, or within the time otherwise prescribed by this Rule 4(a), whichever period ends later.” 

(c) Fed.R.App.P.4(a)(4): If any party makes a timely motion in the district court under the Federal Rules of Civil Procedure of a type 
specified in this rule, the time for appeal for all parties runs from the date of entry of the order disposing of the last such timely 
filed motion. 

(d) Fed.R.App.P.4(a)(5) and 4(a)(6): Under certain limited circumstances, the district court may extend the time to file a notice of 
appeal.  Under Rule 4(a)(5), the time may be extended if a motion for an extension is filed within 30 days after expiration of the 
time otherwise provided to file a notice of appeal, upon a showing of excusable neglect or good cause.  Under Rule 4(a)(6), the 
time may be extended if the district court finds upon motion that a party did not timely receive notice of the entry of the judgment 
or order, and that no party would be prejudiced by an extension. 

(e) Fed.R.App.P.4(c): If an inmate confined to an institution files a notice of appeal in either a civil case or a criminal case, the notice 
of appeal is timely if it is deposited in the institution’s internal mail system on or before the last day for filing.  Timely filing may 
be shown by a declaration in compliance with 28 U.S.C. Section 1746 or a notarized statement, either of which must set forth the 
date of deposit and state that first-class postage has been prepaid. 

3. Format of the notice of appeal: Form 1, Appendix of Forms to the Federal Rules of Appellate Procedure, is a suitable format.  See also 
Fed.R.App.P. 3(c).  A pro se notice of appeal must be signed by the appellant. 

4. Effect of a notice of appeal: A district court loses jurisdiction (authority) to act after the filing of a timely notice of appeal, except for actions 
in aid of appellate jurisdiction or to rule on a timely motion of the type specified in Fed.R.App.P. 4(a)(4). 
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