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INTRODUCTION 

Plaintiffs respectfully submit this supplemental brief in response to the order of this Court 

issued on May 13, 2022.  Plaintiffs herein explain why Plaintiffs’ case is not moot, that Plaintiffs 

suffer an injury in fact, and that Plaintiffs face a substantial threat of irreparable harm.  This brief 

also explains that if for any reason this Court believes there is no threat of irreparable harm, that 

this Court should hold the motion for a preliminary injunction in abeyance so this case can proceed 

promptly to dispositive cross-motions, or alternatively if this Court believes it is fully advised on 

the merits arguments from the extensive merits briefing filed to date, this Court can accordingly 

proceed to grant final judgement on the record as it currently stands.     

The Mask Mandate has not expired.  Instead, as explained below, the Mask Mandate was 

created by the Centers for Disease Control and Prevention (CDC).  President Biden ordered CDC 

to create the Mask Mandate, and also ordered various other agencies, such as the Transportation 

Security Administration (TSA), to aid in implementing the Mask Mandate in their respective 

spheres.  The CDC Order, published in the Federal Register, has not been modified or rescinded.  

And while the Executive Order commands TSA and other agencies to implement CDC’s Mask 

Mandate, CDC itself also directly commands private actors such as aircraft and airport operators 

to require masks.  The Mask Mandate has been temporarily set aside merely by a single district 

court decision, which Defendants are currently appealing.  Although TSA is not bound by that 

judgment, it has voluntarily chosen not to renew its implementation actions during the appeal, but 

stands ready to do so, and indeed is still commanded by an Executive Order to do so.  

BACKGROUND 

On January 21, 2022, President Biden issued an Executive Order commanding CDC to 

create a Mask Mandate, and for TSA and others to implement the CDC’s Mask Mandate.  Exec. 

Order 13998 § 2a, Promoting COVID-19 Safety in Domestic and International Travel, 86 Fed. 
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Reg. 7205, 7205 (Jan. 21, 2021), Exhibit 1, Appendix 2–5.1  The CDC issued that Mask Mandate 

several days later.  See Notice and Order, Requirement for Persons to Wear Masks While on 

Conveyances and at Transportation Hubs, 86 Fed. Reg. 8025 (Feb. 1, 2021) (“CDC Order”), Ex. 

2, App. 7–12. 

The CDC Order requires “persons to wear masks over the mouth and nose when traveling 

on any conveyance … into or within the United States.”  Id. at 8026, App. 8.  Such masks are “a 

material covering the nose and mouth of the wearer.”  Id. at 8027, App. 9.  The Mask Mandate 

commands that “a person must wear a mask while boarding, disembarking, and traveling on any 

conveyance into or within the United States.”  Id. at 8029, App. 11.  This specifically includes 

aircraft and airports.  Id. at 8027, App. 9.  The Mask Mandate requires conveyance operators to 

make “best efforts to ensure that” travelers comply with the Mask Mandate.  Id. at 8026, App. 8.  

CDC has authority to punish those who do not comply, without any enforcement actions or 

involvement by TSA.  Id. at 8030 n.33, App 12.   

This Mask Mandate issued by CDC has not expired.  It explicitly states that it “will remain 

in effect unless modified or rescinded” by the CDC or if the COVID-19 public health emergency 

is rescinded by the Secretary of Health and Human Services (HHS).  Id. at 8026, 8030; App. 8, 12.  

Neither CDC nor HHS have done any such thing.  The expiration of temporary implementation 

measures from other agencies, like TSA, have no bearing on CDC’s Mask Mandate and its direct 

regulatory command to private actors like airline and airport operators, which would be fully 

effectual today if not for the order—currently on appeal—issued in Health Freedom Defense Fund, 

 
1 Exhibits 1–10 contained in the Appendix filed herewith were previously filed with the Court on April 22, 2022 (Doc. 
31) in Support of Plaintiffs’ Supplemental Brief in Support of Injunctive Relief.  They are re-filed—along with a new 
Affidavit of Andrew Johannesen (Ex. 11, App. 39–40)—for the Court’s convenience. 
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Inc. v. Biden, No. 8:21-cv-1693, 2022 WL 1134138 (M.D. Fla. Apr. 18, 2022) (“HFDF”), appeal 

docketed, No. 22-11287-AA (11th Cir. Apr. 21, 2022).   

SUPPLEMENTAL POINTS 

I. THIS CASE IS NOT MOOT.  
 

A. The case is not moot under general principles of mootness.    

Plaintiffs filed suit challenging the legality of the Mask Mandate on March 23, 2022.  ECF 

No. 1.  Plaintiffs argued that they suffered a legal wrong when the Mask Mandate first went into 

effect, and then separately was injured and aggrieved a second time on March 18, 2022, when 

CDC decided to keep its Order intact and direct other agencies and actors to continue implementing 

the Mask Mandate.  See id. at 17.  As explained in Part II, this inflicts injuries-in-fact.     

“A case becomes moot only when it is impossible for a court to grant any effectual relief 

whatever to the prevailing party.”  Knox v. SEIU Local 1000, 567 U.S. 298, 307 (2012) (emphasis 

added) (internal quotation marks omitted).  Various public and private actors continue to impose 

the Mask Mandate despite the ruling against CDC, as explained below, injuring FRC Action 

members.  It is quite possible that a second court injunction could persuade non-CDC actors to 

conclude that the Mask Mandate is no more, and thus that they should drop their mandates.  

The fact that the Court does not definitely know the practical effect of its issuing a 

preliminary or final order does not change the mootness analysis, because “a case is not necessarily 

moot because it’s uncertain whether the court’s relief will have any practical impact on the 

plaintiff.”  Dierlam v. Trump, 977 F.3d 471, 477 (5th Cir. 2020).  Indeed, “[c]ourts often adjudicate 

disputes where the practical impact of any decision is not assured.”  Chafin v. Chafin, 568 U.S. 

165, 175 (2013). 

Separately, as relevant here, the Fifth Circuit has held that challenges to agency action are 

not moot when “there is no written or signed order cancelling” the agency action.  Gulf Restoration 
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Network v. Salazar, 683 F.3d 158, 168 (5th Cir. 2012).  The Mask Mandate says it will continue 

until modified or rescinded.  86 Fed. Reg. at 8026, App. 8.  No such cancellation has happened 

here. 

B. This case satisfies three exceptions to general principles of mootness. 

This case also satisfies at least three of the exceptions to general principles of mootness. 

1. Voluntary cessation Capable of repetition  

CDC is currently under the HFDF order, stopping direct enforcement of the Mask 

Mandate.  TSA, for its part, explained the day HFDF was decided: 

Due to today’s court ruling, effective immediately, TSA will no longer enforce its Security 
Directives and Emergency Amendment requiring mask use on public transportation and 
transportation hubs.  TSA will also rescind the new Security Directives that were scheduled 
to take effect tomorrow.  CDC continues to recommend that people wear masks in indoor 
public transportation settings at this time. 
 

Statement Regarding Face Mask Use on Public Transportation, TRANSP. SEC. ADMIN. (Apr. 18, 

2022), https://tinyurl.com/tsarelease.  But TSA was not a defendant in HFDF, thus is not bound 

by the court order it referenced, and could resume enforcing the Mask Mandate at any time.   

This is voluntary cessation.  As the Supreme Court has explained: 

It is well settled that a defendant’s voluntary cessation of a challenged practice does not 
deprive a federal court of its power to determine the legality of the practice.  If it did, the 
courts would be compelled to leave the defendant free to return to his old ways.  In 
accordance with this principle, the standard we have announced for determining whether a 
case can be mooted by the defendant’s voluntary conduct is stringent:  A case might 
become moot if subsequent events make it absolutely clear that the allegedly wrongful 
behavior could not reasonably be expected to recur. 

 
Friends of the Earth, Inc. v. Laidlaw Envt’l Servs. (TOC), Inc., 528 U.S. 167, 189 (2000) (cleaned 

up) (emphasis added).  A second application is that the Supreme Court held that voluntary 

cessation does not moot a case if the defendant could resume the conduct as soon as the case is 

dismissed.  Knox, 567 U.S. at 307.  HFDF is currently pending on appeal.  The bar for mootness 

here is demanding:  A case is moot only if subsequent events made it absolutely clear that the 
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wrongful conduct is unlikely to recur.   

Moreover, regarding CDC, the Supreme Court’s rationale of often not assuming that a party 

will resume the misconduct at issue, see Honig v. Doe, 484 U.S. 305, 320 (1988), does not apply 

here, because here the CDC has never voluntarily ceased; it continues to assert the policy that 

masks should be worn on airplanes and in airports, and is appealing a court decision to the contrary.  

If voluntary cessation does not make a case moot, then a fortiori when a defendant does not 

voluntarily cease—and is appealing a court order that forced a pause—and would resume instantly 

if allowed, such a posture should certainly not be considered moot.  

2. Capable of repetition  

This is also a clear case of the exception “for disputes capable of repetition, yet evading 

review.”  Davis v. Fed. Election Comm’n, 554 U.S. 724, 735 (2008).  Under that exception, a case 

is not moot “if (1) the challenged action is in its duration too short to be fully litigated prior to its 

cessation or expiration, and (2) there is a reasonable expectation that the same complaining party 

will be subjected to the same action again.”  United States v. Sanchez-Gomez, 138 S. Ct. 1532, 

1540 (2018).  The Supreme Court has held that orders lasting less than two years typically evade 

review, S. Pac. Terminal Co. v. ICC, 219 U.S. 498, 514–16 (1911), and has even applied the 

exception to a three-year measure, see Wis. Dep’t of Indus. v. Gould Inc., 475 U.S. 282, 285 n.3 

(1986).  The Mask Mandate fits that durational window.   

The Mask Mandate is also in the strike zone of ongoing masking debates.  A case does not 

need to recur in precisely the same factual setting to be “capable of repetition.”  Carroll v. Princess 

Anne, 393 U.S. 175, 179 (1968).  Nor does it require that precisely the same action will recur.  See 

Burlington N. R.R. Co. v. Surface Transp. Bd., 75 F.3d 685, 688–89 (D.C. Cir. 1996).  The various 

masking requirements resulting from the CDC Order fit that description as well. 
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Various other cases further show this exception applies here.  The Supreme Court has held 

that a case is not moot when “the order attacked has expired, if the underlying dispute between the 

parties is one ‘capable of repetition, yet evading review.’”  Neb. Press Ass’n v. Stuart, 427 U.S. 

539, 546 (1976).  As referenced in Part I.C, some mask mandates are continuing, some have been 

brought back, and other authorities are considering bringing them back.  Not only that, the CDC 

Order will be back if Defendants win their appeal.  All this shows the Mask Mandate is capable of 

repetition.   

As recounted in previous briefs, this exception has been invoked in similar circumstances.  

In one relevant case, California v. U.S. Dep’t of Health & Hum. Servs., 941 F.3d 410 (9th Cir. 

2019), judgment vacated on other grounds by Little Sisters of the Poor Saints Peter & Paul Home 

v. Pennsylvania, 140 S. Ct. 2367 (2020), the Ninth Circuit reviewed a district court’s injunction.  

941 F.3d at 420.  While the appeal was pending, an out-of-circuit district court issued a nationwide 

jurisdiction, so the Ninth Circuit needed to determine whether the other injunction mooted the case 

under review.  Id. at 421–22.  The court held that the first prong of the capable-of-repetition 

exception test was satisfied because of the short time window between the two courts’ taking their 

respective actions.  Id. at 423.  The Ninth Circuit then held that the second prong was satisfied 

because a preliminary injunction can expire and leave the plaintiffs without relief if it is not later 

converted into a permanent injunction.  See id.  The fact that the preliminary injunction might 

never leave the plaintiffs subject again to the complained-of injury—because if plaintiffs continued 

to succeed it would result in a permanent injunction—did not remove the case from the exception, 

because that “mere possibility does not … undermine [the court’s] conclusion that, given the many 

other possible outcomes in the [out-of-circuit] case, there remains a ‘reasonable expectation’ that 

the federal defendants will be subjected to the injunction in this case.”  Id.  The Ninth Circuit 
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elaborated that a “reasonable expectation does not demand certainty.”  Id.  The Ninth Circuit added 

that the Supreme Court has highlighted the Justices’ “interest in allowing the law to develop across 

multiple circuits,” id., an objective which would be frustrated if one court’s injunction could 

deprive another court of jurisdiction to adjudicate the same issue.  The court reaffirmed the 

importance of developing legal issues by having “multiple decisions by the various courts of 

appeals.”  California v. Azar, 911 F.3d 558, 583 (9th Cir. 2018).   

 In the second case, Florida v. Dep’t of Health & Hum. Servs., 19 F.4th 1271 (11th Cir. 

2021), the Eleventh Circuit reviewed another APA challenge to another federal COVID-19 

mandate in which one district court had granted a nationwide preliminary injunction and the 

second court had to determine whether it could grant its own injunction while the first court’s 

injunction was still in effect.  Id. at 1277–79.  The Eleventh Circuit noted that the other court’s 

granting a nationwide injunction “appeared, as a practical matter, to moot the pending” litigation 

because a second injunction “could accomplish nothing more.”  Id. at 1280.  The Eleventh Circuit 

nonetheless held that the first prong of the exception was satisfied because the nationwide 

preliminary injunction would not be a long-term disposition of the case, since a preliminary 

injunction lasts only until a district court arrives at a final judgment.  See id. 1281.   

The Eleventh Circuit likewise recognized the need to effectuate the Supreme Court’s 

interest in allowing legal issues to develop concurrently in the lower courts.  “When, as here, a 

regulatory challenge involves important and difficult questions of law, it is especially vital that 

various courts be allowed to weigh in so that the issues can percolate among the courts.”  Id. at 

1283.  The Eleventh Circuit held that such a case satisfies the exception to general principles of 

mootness because it is capable of repetition, yet evading review.  Id.       

 Those principles apply here.  A permanent injunction on appeal is no less temporary than 
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a preliminary injunction.  The latter will either be converted into a permanent injunction or be 

dissolved, while the former will either continue upon affirmance or will be dissolved upon reversal 

or vacatur.  Moreover, the Eleventh Circuit added that a second manner in which that court 

regarded its case as satisfying the capable-of-repetition exception is the “short timeframe” between 

the issuance of any injunction from the district court and final appellate judgment in a circuit court.  

Id. at 1284.  So too, here.  The fact that one case involves a preliminary injunction and the other 

case involves a permanent injunction is immaterial to that temporal analysis.     

 It is important to allow the legality of the Mask Mandate to percolate.  The Supreme Court 

has cautioned that “foreclosing adjudication by a number of different courts and judges” would 

have a “detrimental effect” on the Court’s ability to optimally resolve legal questions.  Califano v. 

Yamasaki, 442 U.S. 682, 702 (1979).  The Eleventh Circuit elaborated on that principle, explaining 

that “when a case raises a novel and important issue, allowing multiple federal appellate courts to 

express their views on the issue adds value.  Indeed, the Supreme Court has recognized that “the 

ultimate resolution of such issues benefits from litigation in multiple cases because various circuit 

courts may effectively debate one another over the proper outcome.”  Florida, 19 F.4th at 1285.  

The Eleventh Circuit in that case therefore held that the other court’s grant of an injunction did not 

bar a second court from deciding whether to grant its own injunction.  Id. at 1286.  This Court 

should hold likewise here. 

In fact, this case is a “paradigm” example of a situation “capable of repetition yet evading 

review.”  Kinnett Dairies, Inc. v. Farrow, 580 F.2d 1260, 1266 (5th Cir. 1978) (holding a case not 

moot when subsequent events vitiated the effect of a preliminary injunction and future litigation 

was possible).  The constantly fluctuating environment of on-again, off-again mandates would 

frustrate the entire process of judicial review if each such zig-zag resulted in mootness.    
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3. Collateral consequences 

A final basis for holding this case is not moot is the collateral-consequences doctrine.  

Recent events have showcased the collateral consequences of the Mask Mandate, and militate 

against a mootness holding here.  

That doctrine is often applied in other contexts.  In the context of habeas cases, the Supreme 

Court has recognized that even the possibility of collateral consequences arising from the subject 

of the litigation is sufficient to keep a case from becoming moot.  See, e.g., Evitts v. Lucey, 469 

U.S. 387, 391 n.4 (1985) (stating that the possibility of “collateral consequences” is sufficient to 

prevent mootness); Sibron v. New York, 392 U.S. 40, 55 (1968) (“There mere possibility [of 

collateral consequences] is enough to preserve a criminal case from ending ignominiously in the 

limbo of mootness.”) (internal quotation marks omitted); Pollard v. United States, 352 U.S. 354, 

358 (1957) (“The possibility of consequences collateral to the imposition of sentence is sufficiently 

substantial to justify our dealing with the merits.”)   

But the collateral-consequences doctrine has also been applied in the civil context.  The 

Supreme Court held that a case over a labor strike was not moot even after the strike ended, because 

reaching a final judgment in the case might impact future labor disputes.  See Super Tire Eng’ring 

Co. v. McCorkle, 416 U.S. 115, 124–25 (1974).  The Fifth Circuit has also applied this collateral-

consequences doctrine in civil contexts very similar to this case.  One case that later became moot 

was an arbitrary-and-capricious challenge to a HUD regulation, in which the Fifth Circuit 

articulated as the test, “whether there is a continuing collateral consequence that provides the 

plaintiff with a ‘concrete interest’ in the case and for which ‘effective relief’ is available.”  Allied 

Home Mortg. Corp. v. U.S. Dep’t of Hous. & Urb. Dev., 618 F. App’x 781, 787 (5th Cir. 2015) 

(quoting Dailey v. Vought Aircraft Co., 141 F.3d 224, 227 (5th Cir. 1998)).   
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These principles apply in this context as well.  There are collateral consequences to the 

CDC’s policy that FRC Action members are dealing with.  Some recent examples: 

JFK International Airport and LaGuardia are enforcing mask requirements.  These 

requirements come from state health authorities.  See Coronavirus Updates, PORT AUTH. N.Y. & 

N.J. (Apr. 19, 2022), https://www.panynj.gov/port-authority/en/alerts/coronavirus-updates.html.  

However, that agency repeatedly bases its provisions off CDC determinations, with language such 

as, “after careful review and consideration of CDC recommendations” and affirming its decision 

to follow CDC policy.  Id.     

After telling travelers in the aftermath of HFDF that they no longer needed to wear masks 

at Los Angeles International Airport (LAX), see Travis Schlepp, Do you still have to wear a mask 

at LAX?, KTLA (Apr. 18, 2022), https://ktla.com/news/local-news/do-you-still-have-to-wear-a-

mask-at-lax/ (“So do travelers have to wear masks at LAX?  Short answer: no.), Los Angeles 

reversed course, and is now once again requiring travelers to wear masks in various forms of public 

transit, including airports, Lorraine Taylor, Los Angeles County once again requiring masks on all 

public transit, FOX NEWS (Apr. 22, 2022), https://www.foxnews.com/us/los-angeles-county-once-

again-requiring-masks-on-all-public-transit.  “Health officials cited the [CDC’s] claim that mask-

wearing on public transit is essential to stopping the spread of COVID-19,” the news report 

continued.  Id. 

Bangor International Airport has revived its mask mandate based upon CDC 

recommendations.  The airport’s press release explains:  

Masks are required inside Airport buildings due to the Maine CDC’s designation 
of Penobscot County to Red (high risk level). All people who enter BGR facilities 
MUST wear a face covering, regardless of vaccination status.  The City of Bangor 
will continue to follow CDC protocols.  Should the CDC change the risk level to 
YELLOW or GREEN, the City will return to an optional masking policy. 
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Coronavirus and Travel: What You Need To Know, Bangor Int’l Airport (May 9, 

2022), https://tinyurl.com/2pbb3u5w (last visited May 19, 2022). The city gave its own press 

release, explaining that it requires masks in “response to the change in the CDC’s designation” of 

the county, and adds that it “will continue to follow CDC protocols.” Debbie Laurie, City of 

Bangor Requests That Visitors to City Offices and Facilities Wear Face Coverings as Community 

Transmission of COVID-19 is High, City of Bangor (May 6, 

2022), https://bangormaine.gov/news/?FeedID=929 (last visited May 19, 2022). 

Confusion reigns regarding mask mandates at various airports nationwide due to the 

collateral consequences of the CDC’s not rescinding its Order or announced a change in policy.  

Indeed, after trying to explain how masks are required at LAX when a traveler is in the terminal 

but not once that traveler boards the airplane parked at the terminal, one news report makes light 

in its title how confusing the situation is.  See Masks Required at LAX, But Not on Planes.  

Confused? Read On!, MYNEWSLA (Apr. 21, 2022), https://mynewsla.com/life/2022/04/21/la-

county-reinstates-mask-mandate-aboard-public-transit-at-airports/.  That report, too, says the local 

masking mandate is being imposed to implement CDC policy.  See id.  Consequently, FRC 

Action’s 26,000 members nationwide need to go to the trouble of attempting to ascertain the ever-

changing requirements of various locations, and need to plan for the contingency of not knowing 

that a location requires masks, or that personnel at a non-requiring location might not be fully 

advised on the latest restrictions.  The prudent thing for an FRC Action member to do is to obtain 

masks and keep one ready.  These collateral consequences mean the case is not moot.  

C. Defendants cannot carry their burden to prove mootness. 

It is Defendants who must prove this case is moot, not Plaintiffs who must prove it is not.  

A case is not moot when “it is not ‘absolutely clear’ … that the allegedly wrongful behavior could 
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not reasonably be expected to recur.’”  Vitek v. Jones, 445 U.S. 480, 487 (1980).  Additionally, 

“the heavy burden of persuading the court that the challenged conduct cannot reasonably be 

expected to start up again lies with the party asserting mootness.”  Adarand Contractors, Inc. v. 

Slater, 528 U.S. 216, 222 (1995) (per curiam) (alterations omitted).  So Defendants must first prove 

that the general principles of mootness apply in this situation, and then must show for each of the 

three exceptions discussed above that none of those exceptions apply to these facts.  Defendants 

have carried that heavy burden, nor can they now.  This case is not moot.   

II. PLAINTIFFS CONTINUE TO SUFFER AN INJURY-IN-FACT. 
 

A. An injury-in-fact is assessed when the case is filed.  

Injury-in-fact is an essential element of standing.  Laufer v. Mann Hos., L.L.C., 996 F.3d 

269, 272 (5th Cir. 2021).  Standing is determined at the time a suit is filed.  Davis, 554 U.S. at 734; 

Lujan v. Defs. of Wildlife, 504 U.S. 555, 569 n.4 (1992); Pederson v. La. State Univ., 213 F.3d 

858, 870 (5th Cir. 2000).  Because injury-in-fact is part of standing, if a plaintiff had standing 

when the case was filed, then with certain possible exceptions not relevant here, that plaintiff has 

standing now.  Freeport-McMoRan, Inc. v. K N Energy, Inc., 498 U.S. 426, 428 (1991) (per 

curiam); Smith v. Sperling, 354 U.S. 91, 93 n.1 (1957).  Plaintiffs endured various injuries-in-fact 

as explained below, beginning at the time this case was filed, satisfying Article III’s requirements 

for standing.  Plaintiffs have established an injury-in-fact.  

B. The Mask Mandate continues to injure FRC Action and its members.  

The Administrative Procedure Act (APA) provides a cause of action in 5 U.S.C. § 702 for 

parties who have suffered a legal wrong because of an agency action.  BNSF Ry. Co. v. EEOC, 

385 F. Supp. 3d 512, 525 (N.D. Tex. 2018).  The CDC Order is a “final agency action,” 5 U.S.C. 

§ 704, for which Plaintiffs seek declaratory and injunctive relief as allowed by 5 U.S.C. § 703. 

The individual Plaintiffs here were FRC Action members or their children who were forced 
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to wear masks on planes against their wishes.  ECF No. 1 at ¶¶ 42–57; see also Krause Suppl. Aff. 

¶¶ 2–6 (Ex. 9, App. 32).  FRC Action is a nonprofit.  Perkins Aff. ¶¶ 2–3 (Ex. 5, App. 20).  FRC 

Action opposes the Mask Mandate because FRC Action’s mission opposes federal regulatory 

overreach and interference with parental rights.  Perkins Suppl. Aff. (Ex. 10, App. 35–37).  FRC 

Action had 26,163 members.  Perkins Aff. (Ex. 5, App. 21). 

In addition to its own financial injury explained below, FRC Action has associational 

standing to bring this suit in its own name and on behalf of those approximately 26,000 members.  

Perkins Suppl. Aff. ¶ 24 (Ex. 10, App. 37).  At latest count, this included 1,493 members in Texas, 

and, as relevant for reasons discussed above regarding airports still imposing CDC’s Mask 

Mandate, FRC Action also has 834 members in New York, and 2,450 in California.  

A nonprofit organization has standing to assert the rights of its members when (1) its 

members would have standing to sue individually, (2) the subject-matter of the litigation is 

germane to the organization’s mission, and (3) the participation of individual members is not 

necessary.  Hunt v. Wash. St. Apple Adver. Comm’n, 432 U.S. 333, 343 (1977).  

Those elements are easily met here.  First, many individual members would have standing 

to sue.  See, e.g., App. 24, 27, 30.  The mission of FRC Action includes opposing unlawful 

government mandates, App. 35, and advocating the rights of parents to make decisions of this sort 

for their children, App. 36.  Second, the germaneness test is “undemanding” and requires “mere 

pertinence” between the organization’s mission and the litigation.  Ass’n of Am. Physicians & 

Surgeons, Inc. v. Tex. Med. Bd., 627 F.3d 547, 550 n.2 (5th Cir. 2010).  And third, even though 

individual members need not be parties, two co-plaintiffs were identified in the Complaint and 

attached affidavits as FRC Action members.  App. 15, 17.  The Mask Mandate imposes additional 

risks of injury on children.  Plaintiffs cited some of these in the Complaint, see ECF No. 1 at ¶¶ 
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63–66, and subsequently elaborated on them in briefing, see ECF No. 15 at 12–14 (discussing 

various professional and scholarly authorities).    

Regarding an injury-in-fact sufficient for an APA challenge, the Supreme Court states: 

The Government urges us to limit standing to those who have been “significantly” 
affected by agency action.  But, even if we could begin to define what such a test 
would mean, we think it fundamentally misconceived.  “Injury in fact” reflects the 
statutory requirement that a person be “adversely affected” or “aggrieved,” and it 
serves to distinguish a person with a direct stake in the outcome of a litigation—
even though small—from a person with a mere interest in the problem. We have 
allowed important interests to be vindicated by plaintiffs with no more at stake in 
the outcome of an action than a fraction of a vote, a $5 fine and costs, and a $1.50 
poll tax … [Regarding] the APA, we see no reason to adopt a more restrictive 
interpretation of “adversely affected” or “aggrieved.” As Professor Davis has put 
it: “The basic idea that comes out in numerous cases is that an identifiable trifle is 
enough for standing to fight out a question of principle; the trifle is the basis for 
standing and the principle supplies the motivation.”   
 

United States v. Students Challenging Regul. Agency Procs. (SCRAP), 412 U.S. 669, 690 n.10 

(1973) (cleaned up).  The injuries described below are within the zone of interests protected by the 

APA’s constraints on CDC decisionmaking.  See Bennett v. Spear, 520 U.S. 154, 163–65 (1997). 

C. Plaintiffs are experiencing various injuries-in-fact. 

With that in mind, Plaintiffs are experiencing several injuries-in-fact. 

First, the Mask Mandate leads to an unwanted physical intrusion.  The Supreme Court has 

long recognized the “well-established, traditional rights to bodily integrity.”  Vacco v. Quill, 521 

U.S. 793, 807 (1997).  Plaintiffs do not want the masks on their faces.  App. 24–37. 

Second, the Mask Mandate compels Plaintiffs to modify their behavior.  It is a legally 

cognizable harm for a person to be required to modify his behavior to avoid possible adverse 

consequences.  Oh. Forestry Ass’n v. Sierra Club, 523 U.S. 726, 734 (1998); Texas v. United 

States, 497 F.3d 491, 499 (5th Cir. 2007); Franciscan All., Inc. v. Becerra, 553 F. Supp. 3d 361, 

369–70 (N.D. Tex. 2021).  Here, Plaintiffs are compelled to take the actions to obtain masks, keep 

them on their person, put them on, take them off, and store them.  App. 27, 30, 33, 36.   
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Third, Plaintiffs incur the compliance costs imposed by the Mask Mandate, as they must 

either purchase or obtain masks, and maintain them for ready use.  App. 24, 27, 30, 32, 36.  These 

costs of compliance, even if Defendants are correct that they are as little as $5, are sufficient to 

constitute an injury.  See SCRAP, 412 U.S. at 690 n.10 (holding $1.50 constitutes an injury-in-

fact).  Moreover, for FRC Action’s 26,000 members, those are the aggregated costs and efforts of 

all those members as they engage in air travel.  A plaintiff suffers an injury from compliance costs.  

Wages & White Lion Invs., L.L.C. v. United States Food & Drug Admin., 16 F.4th 1130, 1142 (5th 

Cir. 2021). 

Fourth, the Mask Mandate interferes with FRC Action members’ enjoyment of air travel.  

App. 24, 27, 30, 32, 36.  This is a cognizable injury.  See Lujan, 504 U.S. at 562–63 (holding that 

injury to a person’s ability to observe and enjoy nature “is undeniably a cognizable interest for 

purpose of standing”); Ctr. for Biological Diversity v. U.S. Env’t Prot. Agency, 937 F.3d 533, 537 

(5th Cir. 2019) (recognizing that “an individual’s aesthetic, recreational, and scientific interests” 

can form the basis for injury where there is actual or imminent harm to that interest); La. Env’t 

Action Network v. LWC Mgmt. Co., No. CIV. A. 07-0595, 2008 WL 3343006, at *6 (W.D. La. 

Aug. 11, 2008) (finding injury-in-fact based on adverse impact to “their community, and/or their 

enjoyment obtained from being outside”).  An “injury in fact can be found when a defendant 

adversely affects a plaintiff’s enjoyment” of what they are experiencing, including activities 

“which the plaintiff wishes to enjoy again upon the cessation of the defendant’s actions.”  Am. 

Soc’y for Prevention of Cruelty to Animals v. Ringling Bros. Barnum & Bailey Circus, 317 F.3d 

334, 337 (D.C. Cir. 2003).  A plaintiff need not always even see the infringement itself; it is enough 

that the plaintiff can “detect the effects, even if he does not directly observe” the injury.  Id.     
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Fifth, because the Mask Mandate was imposed in violation of 5 U.S.C. § 706(2)(A), the 

procedural-rights violations is another injury.  “Where plaintiffs allege injury resulting from 

violation of a procedural right afforded to them by statute and designed to protect their threatened 

concrete interest, the courts relax—while not wholly eliminating—the issues of imminence and 

redressability, but not the issues of injury in fact or causation.”  Ctr. for Law & Educ. v. Dep’t of 

Educ., 396 F.3d 1152, 1157 (D.C. Cir. 2005).  This is seen in the APA context.  “One of the basic 

procedural requirements of administrative [actions] is that an agency must give adequate reasons 

for its decisions,” and “where an agency has failed to provide even that minimal level of analysis, 

its action is arbitrary and capricious.”  Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 221 

(2016) (citing 5 U.S.C. § 706(2)(A)).  Previously, when discussing another statute with an 

arbitrary-and-capricious provision identical to the APA’s, the Supreme Court referenced the 

“procedural right to challenge the [agency action] as arbitrary and capricious.”  Massachusetts v. 

EPA, 549 U.S. 497, 520 (2007).  Other courts have likewise held that an agency violates procedural 

rights when it acts in a manner that is arbitrary and capricious in violation of statutory 

requirements.  See, e.g., Sierra Club v. Salazar, 894 F. Supp. 2d 97, 109 (D.D.C. 2012), rev’d and 

remanded on other grounds, Sierra Club v. Jewell, 764 F.3d 1 (D.C. Cir. 2014). 

Sixth and finally, in addition to asserting associational standing on behalf of its members, 

FRC Action has suffered its own injury combating the Mask Mandate.  When an organization 

diverts resources to combat something the organization opposes, that diversion of resources is an 

injury-in-fact.  El Paso Cnty. v. Trump, 982 F.3d 332, 343 (5th Cir. 2020).  The injury-in-fact 

satisfies that aspect of the standing inquiry for purposes of Article III.  Tenth St. Residential Ass’n 

v. City of Dallas, 968 F.3d 492, 500 (5th Cir. 2020).  The time and financial resources dedicated 

to oppose the Mask Mandate is such an injury.  Johannesen Aff. ¶¶ 3–7 (Ex. 11, App. 39).   
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D. These injuries include both actual and threatened injuries.  

All of these injuries were actual when this suit was filed on March 23, 2022.  But even with 

the HFDF decision in effect—even if it proves only temporary—the threatened injuries Plaintiffs 

face today continues the injuries-in-fact, and many FRC Members continue to experience collateral 

injuries. 

It is a “well-established principle that a threatened injury may be sufficient to establish 

standing.” Planned Parenthood of Gulf Coast, Inc. v. Gee, 862 F.3d 445, 455 (5th Cir. 2017), 

overruled on other grounds by Planned Parenthood of Greater Tex. Fam. Plan. & Preventative 

Health Servs., Inc. v. Kauffman, 981 F.3d 347 (5th Cir. 2020).  This Court has squarely held that 

“standing can rest on threatened injury.” Montague v. Meese, 683 F. Supp. 589, 591 (N.D. Tex. 

1988).  “‘The injury required for standing need not be actualized.  A party facing prospective injury 

has standing to sue where the threatened injury is ‘real, immediate, and direct.’”  Villas at Parkside 

v. City of Farmers Branch, 701 F. Supp. 2d 835, 845 (N.D. Tex. 2010) (quoting Davis, 554 U.S. 

at 734).  Other courts agree, including the Fifth Circuit.  Comsat Corp. v. FCC, 250 F.3d 931, 936 

(5th Cir. 2001) (‘A threatened injury satisfies the injury in fact requirement so long as that threat 

is real rather than speculative.’); Loa–Herrera v. Trominski, 231 F.3d 984, 988 (5th Cir. 2000) 

(‘Mere threatened injury is sufficient, and the threat in this case is real.’); Regents of Univ. of 

California v. Shalala, 82 F.3d 291, 298 (9th Cir. 1996) (citation omitted) (holding “potential injury 

may be sufficient to confer standing”). 

One threat is the possibility of physical and mental harms resulting from the wearing of 

masks, discussed in previous filings.  See ECF No. 15 at 12–14.  These risks apply to adults, but 

are even greater risks to children.  These constitute a cognizable injury.   

Finally, given that the Mask Mandate can be reimposed at any time, the threat of injury 

here is similar to—and perhaps greater than—a pre-enforcement challenge.  Credible concerns 
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regarding future enforcement is enough for injury-in-fact purposes.  See Virginia v. Am. 

Booksellers Ass’n, Inc., 484 U.S. 383, 393 (1988); Babbit v. United Farm Workers Nat’l Union, 

442 U.S. 289, 302 (1979); Doe v. Bolton, 410 U.S. 179, 188 (1973).  Here, the Mask Mandate was 

in force, is currently on hold, and the agency actors are prepared to reengage when able to do so.  

If credible fear suffices for standing when there is no history of enforcement, then a fortiori it 

should be sufficient when there is such a history, and a recent one at that.  

III. PLAINTIFFS FACE A SUBSTANTIAL THREAT OF IRREPARABLE HARM.  
 

Plaintiffs continue to face a substantial threat of irreparable harm.  This harm factor of a 

preliminary injunction analysis requires only that Plaintiffs face a “substantial threat of irreparable 

harm.”  Ladd v. Livingston, 777 F.3d 286, 288 (5th Cir. 2015) (emphasis added).  As explained 

above, that threat persists, as there are ways the Mask Mandate could return in full force. 

The Fifth Circuit has also held that “complying with [agency actions] later held invalid 

almost always produces the irreparable harm of nonrecoverable compliance costs.”  Texas v. EPA, 

829 F.3d 405, 433 (5th Cir. 2016) (quotation omitted).  As discussed above in Part II, that is already 

the case here.  But moreover, “it is not necessary to demonstrate that harm is inevitable.”  Humana 

v. Jacobson, 804 F.3d 1390, 1394 (5th Cir. 1986).  With the collateral consequences explained in 

Part I.B.3, those compliance costs continue for FRC Action members traveling through those 

airports, and the threat of that is substantial enough to satisfy the irreparable harm factor.   

The harms imposed by the Mask Mandate are irreparable.  An injury is an irreparable harm 

simply if it cannot be undone by granting monetary damages.  Deerfield Med. Ctr. v. City of 

Deerfield Beach, 661 F.2d 328, 338 (5th Cir. 1981).  Absent injunctive relief, Plaintiffs continue 

suffering the irreparable injuries caused by an unlawful federal overreach.  BST Holdings v. OSHA, 

17 F.4th 618 (5th Cir. 2021).  All the term “irreparable” means is the absence of any remedy by 
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which Plaintiffs can later recover monetary damages; and that is sufficient to show irreparable 

harm.  Enter. Int’l, Inc. v. Corporacion Estatal Petrolera Ecuatoriana, 762 F.2d 464, 473 (5th Cir. 

1985).  The APA does not allow monetary recovery here, so the actions taken cannot be undone, 

and compliance costs incurred cannot be recouped. 

Defendants are appealing HFDF for the express purpose of recovering and retaining the 

power to impose the Mask Mandate.  As the Attorney General explained, their “reason for 

appealing is we believe that the CDC has clear statutory authority for the Mask Mandate, and the 

CDC has assessed that it is necessary for the health of the American people—particularly the 

traveling public.”  Remarks of Attorney General Merrick Garland, quoted in Charlie Savage & 

Sharon LaRaniere, The U.S. Appealed to Reinstate Masks. But Is It Seeking to Win?, N.Y. TIMES 

(Apr. 24, 2022), https://www.nytimes.com/2022/04/22/us/politics/biden-legal-strategy-mask-

mandate.html.  While that appeal is ongoing, Plaintiffs are under a substantial threat of irreparable 

harm. 

IV. THIS COURT HAS THREE ALTERNATIVE ROUTES FORWARD AT THIS POINT.  
 

For all these reasons, the Court should hold that Plaintiffs suffer from an injury-in-fact and 

that this case is not moot.  The Court should further hold that Plaintiffs continue to face a 

substantial threat of irreparable harm, and therefore that a preliminary injunction is warranted.  

Alternatively, if this Court does not agree that the threat of irreparable harm is sufficient to 

authorize a preliminary injunction, this Court should hold the motion for a preliminary injunction 

in abeyance while the parties proceed to file dispositive motions.  If at any point a change in facts 

fully re-effectuates the Mask Mandate directly on Plaintiffs—as opposed to the indirect 

consequences that are still being imposed on Plaintiffs currently—Plaintiffs will renew their call 

for consideration of the motion for a preliminary injunction.  
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As a final alternative, this Court could render final judgment on the extensive filings 

currently before the Court.  This is an arbitrary-and-capricious challenge under the APA, so the 

record is fully developed, and the only question before this Court is one of law and not of fact, 

therefore discovery is not necessary.  See Am. Bioscience, Inc. v. Thompson, 269 F.3d 1077, 1083 

(D.C. Cir. 2001).  The Court can enter such judgment by declaring that the Mask Mandate is 

unlawful as arbitrary and capricious, and setting it aside by entering a judgment styled as either a 

permanent injunction or vacatur of the Mask Mandate. 

CONCLUSION 

 For the foregoing reasons, this Court should issue an order granting injunctive relief for 

the Plaintiffs. 

 

May 19, 2022        Respectfully submitted, 

/s/ Kenneth A. Klukowski 
Mark R. Paoletta* 
D.C. Bar No. 422746 
Gene C. Schaerr* 
D.C. Bar No. 416368 
Kenneth A. Klukowski 
D.C. Bar No. 1046093 
SCHAERR | JAFFE LLP 
1717 K Street NW, Suite 900 
Washington, DC 20006 
Tel: (202) 787-1060 
Facsimile: (202) 776-0136 
kklukowski@schaerr-jaffe.com 
 
*Pro hac vice application forthcoming 
 
Counsel for Plaintiffs 
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States District Court, Northern District of Texas, by using the Court’s CM/ECF filing system.  I 

hereby certify that I have served the document on all counsel of record by a manner authorized by 

Federal Rule of Civil Procedure 5(b)(2).    

             

              /s/ Kenneth A. Klukowski 
 Kenneth A. Klukowski 
 
 Attorney for Plaintiffs 
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