
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 

SID MILLER, et al.,  

                  Plaintiffs,  

          v.  No. 4:21-cv-00595-O 

TOM VILSACK, in his official capacity as 
Secretary of Agriculture, 

                    Defendant. 

 
THE FEDERATION’S MOTION TO COMPEL PRODUCTION OF COMPLETE 

LOAN DATA AND FOR EXTENSION OF DEADLINES AND REQUEST FOR 
EXPEDITED BRIEFING AND DECISION 

 
For the reasons given in the accompanying brief, the Federation of Southern 

Cooperatives/Land Assistance Fund (the “Federation”) moves the Court to: 

(1)  Compel the Secretary of Agriculture to disclose the loan data requested by the 

Federation in accordance with this Court’s Scheduling Order directing “[l]oan data 

disclosure” by April 15, 2022; and  

(2)  Extend the expert-designation deadline and all current deadlines thereafter by the 

difference in the number of days between the date of the Secretary’s original 

production and either the date on which the Secretary produces the loan data the 

Federation has requested, or, in the event the Secretary contends such data does not 

exist or cannot reasonably be discovered, the date on which the Secretary so 

declares under penalty of perjury following a reasonably diligent search that is 

specifically described in his declaration.   
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Given the fast-approaching case deadlines, the Federation requests that the Court set an 

expedited briefing schedule and order the filing of any responses by May 20, 2022.  In the interest 

of expediency, the Federation waives its right to file a reply. 
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CERTIFICATE OF CONFERENCE 

As for the request to compel loan data, on May 4, 2022 and May 9, 2022, counsel for the 

Federation and counsel for the Secretary conferred about the deficiencies in the loan data the 

Secretary has produced.  Counsel for the Federation stated that the Federation would move to 

compel if the Secretary did not supply the information the Federation’s expert requested.  Counsel 

for the Secretary stated that the Secretary would not be providing any of the data requested by the 

Federation because it is beyond the scope of the Court’s Scheduling Order.   

As for the extension request, on May 12, 2022, counsel for Plaintiffs and counsel for the 

Secretary indicated via email that Plaintiffs and the Secretary do not oppose a two-week extension 

of expert deadlines so long as that extension does not affect current summary-judgment deadlines; 

however, counsel for Plaintiffs and counsel for the Secretary indicated that Plaintiffs and the 

Secretary oppose any extension that would affect the current summary-judgment deadlines.  

Counsel for the other Intervenors—the National Black Farmers Association and the Association 

of American Indian Farmers—indicated that the other Intervenors do not oppose a two-week 

extension of expert deadlines.     

/s/ Chase J. Cooper    
Chase J. Cooper 
 

 
CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing was filed via the court’s CM/ECF 

system on May 13, 2022, which will serve all counsel of record.  

 
/s/ Chase J. Cooper    
Chase J. Cooper 
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The Federation of Southern Cooperatives/Land Assistance Fund (the “Federation”)  moves 

the Court on an expedited basis for an order (1) compelling the United States Secretary of 

Agriculture to disclose the loan data requested by the Federation in accordance with this Court’s 

Scheduling Order directing “[l]oan data disclosure” by April 15, 2022; and (2) extending the 

expert-designation deadline and all other currently established deadlines by the difference in the 

number of days between the date of the Secretary’s original production and either the date on 

which the Secretary produces the loan data the Federation has requested, or, in the event the 

Secretary contends such data does not exist or cannot reasonably be discovered, the date on which 

the Secretary so declares under penalty of perjury following a reasonably diligent search that is 

specifically described in his declaration.  

I. INTRODUCTION   

A unanimous panel of the Fifth Circuit found the Secretary to be an inadequate 

representative of the interest of the Federation’s members in defending the constitutionality of 

Section 1005 of the American Rescue Plan Act.  See Miller v. Vilsack, No. 21-11271, 2022 WL 

851782, at *3–4 (5th Cir. Mar. 22, 2022) (per curiam).  That inadequate representation has 

persisted post-remand, evidenced most recently by the Secretary’s response to the Federation’s 

repeated requests for loan data.  Despite the Federation’s requests, the Secretary has refused to 

produce the full scope of the loan data to which the Federation is entitled.   

Significant gaps in the Secretary’s loan-data disclosure have prevented the Federation’s 

expert from meaningfully analyzing the loan data.  Those gaps in turn prevent the Federation from 

effectively defending Section 1005 on behalf of its members—individuals with a concrete interest 

in obtaining the benefits Section 1005 would provide.  Deprived of the data required to present its 

own expert case on behalf of its members, and prevented thus far from taking even limited fact 
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discovery, the Federation is forced to fully rely on its inadequate representative, the Secretary, to 

defend Section 1005.   

For his part, the Secretary has justified his refusal to disclose complete loan data on a 

flawed reading of both Rule 26 and this Court’s Scheduling Order.  He says he need only disclose 

the data that his expert considered.  Not so.  The Federation’s request was not limited to data the 

Secretary’s expert considered, and the Court’s Scheduling Order directing “[l]oan data disclosure” 

imposed no such limitation either.  The Secretary has also made the unsworn representation that 

“all or nearly all” of the requested loan data is either (a) non-existent or (b) stored in such a way 

that it cannot be assembled in usable format within a reasonable time.  But short of moving to 

compel, the Federation has no way of testing those representations.  For one, as the Fifth Circuit 

recognized, the Secretary has an interest in withholding the very type of data the Federation has 

requested.  See Miller, 2022 WL 851782, at *3.  What’s more, it appears that no reasonably diligent 

search for the loan data has been conducted.  Given the significance of the missing data to proving 

intentional race discrimination in lending, and the adversity of interests acknowledged by the Fifth 

Circuit, the Federation has no choice but to move to compel.   

 Accordingly, because this Court’s Scheduling Order requires disclosure of “[l]oan data,” 

not just the data considered by the Federation’s expert, and because the requested loan data is both 

crucial to the Federation’s defense of Section 1005 and within the scope of permissible discovery 

under Rule 26, the Court should compel the Secretary to disclose the full scope of the loan data 

requested by the Federation and its expert.  If the Secretary contends that such data does not exist, 

he should so declare under penalty of perjury following a reasonably diligent search.  And if he 

contends that the relevant records are too voluminous to collect, review, and produce within a 

reasonable time frame, he should be compelled both to describe everything he did to attempt to 
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secure this critical information and to cooperate with the Federation and its experts to create a 

forensically reliable sampling of the records upon which the Federation’s experts can rely.  Finally, 

because the Secretary’s failure to produce complete loan data by the Court-ordered April 15 

deadline has prevented the Federation’s expert from conducting a meaningful analysis, there is 

good cause to extend the expert-designation deadline and all deadlines thereafter by the difference 

in the number of days between April 15 and the date on which the Secretary produces the requested 

data (or a reliable sampling thereof) or submits the requested declaration. 

II. BACKGROUND 

 On March 22, 2022, the Fifth Circuit reversed this Court’s denial of the Federation’s 

motion to intervene and remanded the case “with the directive to permit the Federation’s 

intervention.”  See Miller, 2022 WL 851782, at *4.  The Fifth Circuit held that the Federation met 

its burden of showing the Secretary inadequately represented the Federation’s interests because he 

would be unlikely to present potentially “highly relevant” evidence “that USDA is continuing to 

actively discriminate against its members.” Id. at *3–4 (emphasis original, quotation omitted).     

On March 25, 2022, the Court ordered the parties to meet and confer and to file a joint 

status report addressing four issues: (1) “what limitations, if any, the Court should place on the 

Federation’s participation in this case”; (2) “what amendments, if any, the Court should make to 

the briefing schedule”; (3) “whether the parties continue to oppose the intervention of the National 

Black Farmers Association and the Association of American Indian Farmers”; and (4) “any other 

issues the Court should consider in light of the Federation’s intervention.” ECF No. 178.   

On April 1, 2022, the parties filed the Joint Status Report.  See ECF No. 184.  In its portion 

of the Joint Status Report, the Federation requested the following loan data from the Secretary:  

• Loan data from 2010 to present, to include at least the following: 
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o Data on applications for Farm Services Agency (FSA) loans (both direct 

and guaranteed), including data on applications approved/denied, 

disbursement amounts, conditions on use of funds, and length of time to 

approve/denial and disbursement of funds, with demographic data 

sufficient to identify racial disparities; 

o Farm ownership data; 

o Annual data on FSA and Farm Storage Facility Loan (FSFL) loan 

delinquencies/defaults; and 

o Any data reviewed by Defendant’s experts. 

Id. at 9.   
 
 On April 5, 2022, the Court entered a Scheduling Order.  See ECF No. 186.  In it, the Court 

stated that the Federation would “receive what it has asked for, what the parties have agreed to, 

and what is necessary for the resolution of the case.”  ECF No. 186 at 5.  The Court “[a]ccordingly” 

ordered the following schedule: 

 

Id.     
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 On April 15, 2022, the Secretary produced some loan data to the Federation, and the 

Federation promptly provided that data to its expert, Dr. Mark P. Berkman.  Dr. Berkman’s review 

of the data confirmed that Dr. Robb’s report used a set of variables to determine the riskiness of a 

particular loan application.  See Declaration of Mark P. Berkman (“Berkman Decl.”) ¶ 6.  One 

variable is the loan applicant’s USDA “risk score,” which USDA assigns to an individual borrower 

on a scale of one to four, seemingly based on criteria not included in the data the Secretary has 

provided the Federation.  Id.  Other variables include certain “risk factors,” such as: type of 

operation, total acreage, market value, gross revenue, value of farm production, total expenses, 

total liabilities, and total equity.  Id.  According to Dr. Berkman, it is unclear from the data provided 

whether and to what extent such risk factors were incorporated into the USDA’s risk score.  Id.   

 On April 28, 2022, Dr. Berkman completed his initial review of the loan data produced by 

the Secretary.  Dr. Berkman found significant gaps that prevented him from meaningfully 

analyzing the data. See Berkman Decl. ¶ 11.   

 On April 29, 2022, the Federation notified the Secretary of the specific deficiencies in the 

loan data the Secretary produced.   

On May 2, 2022, the Secretary responded to the Federation’s request for the information 

necessary to remedy the deficiencies in the loan data.  The Secretary provided a “codebook” to 

“clarify the scope of the data included,” but otherwise refused the Federation’s request.  To justify 

his refusal to provide the requested information, the Secretary stated that he has produced all of 

the data considered by the Secretary’s expert, Dr. Alicia Robb, in forming her opinion, and that 

the Federation is not entitled to any additional data under Rule 26 or this Court’s Scheduling Order.   

On May 3, 2022, Dr. Berkman reviewed the “codebook” against the loan data produced 

and found it insufficient to resolve the deficiencies identified previously.  Dr. Berkman identified 
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three fundamental flaws in the data the Secretary provided.  First, the data included no information 

related to applications for loan servicing; without such information, Dr. Berkman cannot evaluate 

Dr. Robb’s claims regarding discrimination in loan servicing.  Id. ¶ 8.  Second, the data did not 

include all of the factors the USDA considers when determining the riskiness of a loan application.  

Id. ¶ 9.  According to Dr. Berkman, the data includes only a few risk factors for direct loans; for 

guaranteed loans, the data includes no risk factors at all.  Id.  Third, the data is missing many of 

the values for the USDA risk score and/or risk factors the Secretary has identified: 66% of the loan 

applications that include the USDA risk score have missing values for other identified risk factors; 

71% of the loan applications that include other identified risk factors are missing the USDA risk 

score; and 77% of the loan applications are missing the risk score.  Id. at ¶ 10.   

On May 4, 2022 and May 9, 2022, counsel for the Federation and counsel for the Secretary 

conferred about the deficiencies in the loan data produced.  Counsel for the Federation stated that 

the Federation would move to compel if the Secretary did not supply the information that Dr. 

Berkman needed to conduct his analysis.  Counsel for the Secretary stated that the Secretary would 

not be providing any of the data requested by the Federation because it is, supposedly, beyond the 

scope of discovery to which the Federation is entitled.   

On May 12, 2022 and May 13, 2022, counsel for the Secretary stated that the Secretary 

would not oppose a two-week extension of the expert deadlines so long as the extension did not 

affect the summary-judgment briefing deadlines.  
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III. LEGAL STANDARDS 

A. Compelling Discovery  

Under the Federal Rules of Civil Procedure, “the scope of discovery is broad.”  Crosby v. 

La. Health Serv. & Indem. Co., 647 F.3d 258, 262 (5th Cir. 2011).  Rule 26(b)(1), which governs 

the scope of civil discovery, provides that, unless limited by court order,  

[p]arties may obtain discovery regarding any nonprivileged matter that is relevant 
to any party’s claim or defense and proportional to the needs of the case, 
considering the importance of the issues at stake in the action, the amount in 
controversy, the parties’ relative access to relevant information, the parties’ 
resources, the importance of the discovery in resolving the issues, and whether the 
burden or expense of the proposed discovery outweighs its likely benefit.   

Fed. R. Civ. P. 26(b)(1).  “A party may move to compel production of materials that are within the 

scope of discovery and have been requested but not received.”  Crosswhite v. Lexington Ins. Co., 

321 F. App’x 365, 368 (5th Cir. 2009) (citing Fed. R. Civ. P. 37(a)).  On a motion to compel, “[t]he 

moving party bears the burden to show that the materials and information sought are relevant to 

the action or will lead to the discovery of admissible evidence.”  Earl v. Boeing Co., 515 F. Supp. 

3d 590, 599 (E.D. Tex. 2021).  “Once the moving party establishes that the materials requested 

fall within the scope of discovery, the burden shifts to the nonmovant to show ‘how the requested 

discovery is overly broad, unduly burdensome, or oppressive by submitting affidavits or offering 

evidence revealing the nature of the burden.’”  Id. (quoting Lopez v. Don Herring Ltd., 327 F.R.D. 

567, 580 (N.D. Tex. 2018)).   

B. Modifying a Scheduling Order 

Rule 16(b) governs requests to modify a scheduling order.  See S&W Enters., L.L.C. v. 

SouthTrust Bank of Ala., NA, 315 F.3d 533, 535 (5th Cir. 2003).  “A schedule may be modified 

only for good cause and with the judge’s consent.”  Fed. R. Civ. P. 16(b)(4).  “The good cause 
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standard requires the party seeking relief to show that the deadlines cannot reasonably be met 

despite the diligence of the party needing the extension”  S&W Enters., 315 F.3d at 535 (quotation 

omitted).  To evaluate “good cause,” courts consider “(1) the explanation for the failure to timely 

comply with the scheduling order; (2) the importance of the modification; (3) potential prejudice 

in allowing the modification; and (4) the availability of a continuance to cure such prejudice.”  

Squyres v. Heico Cos., L.L.C., 782 F.3d 224, 237 (5th Cir. 2015) (quotation and brackets omitted).           

IV. ARGUMENT 

A. The Court Should Compel the Secretary to Produce Complete Loan Data.  

The Court should compel the Secretary to produce the loan data the Federation requested 

in its portion of the Joint Status Report.  See ECF No. 184 at 9.  That data (1) must be disclosed to 

the Federation under the Court’s Scheduling Order; (2) is relevant to the defense of Section 1005; 

and (3) is proportional to the needs of this constitutional case of nationwide significance.     

1. The Scheduling Order Requires Disclosure of All “Loan Data”—Not 
Just the Data Considered by Dr. Robb.   

The Court’s Scheduling Order ordered “[l]oan data disclosure” by April 15. ECF No. 186 

at 5. The order did not limit the scope of the loan data that the Secretary must produce to the 

Federation.  Rather, it stated, without qualification, that “the Federation will receive” the loan data 

that “it has asked for.” ECF No. 186 at 5. The Federation’s request was not limited to the data Dr. 

Robb considered.  To the contrary, the Federation asked for three specified categories of loan data 

“and … [a]ny data reviewed by [the Secretary’s] experts.”  ECF No. 184 at 9 (emphasis added).  

Thus, the Court’s directive that the Secretary disclose the “[l]oan data” that the Federation “has 

asked for” was not limited to data that Dr. Robb considered.   
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2. The Loan Data is Relevant to the Defense of Section 1005.   

There can be no serious dispute that the loan data the Federation has requested is relevant 

to the defense of Section 1005’s constitutionality.  As the Court knows, that defense will turn on 

whether Section 1005 is narrowly tailored to serve the compelling governmental interest of 

remedying the effects of discrimination in the administration of USDA farm-loan programs.  See 

Dean v. City of Shreveport, 438 F.3d 448, 454 (5th Cir. 2006).  The loan data the Federation has 

requested is directly relevant to that inquiry—in particular, the compelling-interest prong—

because that data will tend to support or negate the existence of current and/or recent 

discrimination against minority farmers in USDA lending programs.  See Berkman Decl. ¶¶ 4, 6.  

 The data requested will help the Federation reliably establish lending discrimination 

against minority farmers.  To do that, an analysis must control for assorted risk factors, which 

should be complete—or at least representative—of all loan applications.  Id. ¶ 12.  Here, however, 

the loan data the Secretary has provided the Federation (1) does not identify all of the risk factors 

USDA considers when determining the riskiness of a loan application; and (2) for those risk factors 

identified in the data, there are significant missing values.  Id. ¶ 11.   As for the first point, the data 

includes only a few risk factors for direct loans; for guaranteed loans, the data includes no risk 

factors at all.  Id.  As for the second point, the data is missing many of the values for the USDA 

risk score and/or risk factors the Secretary has identified: 66% of the loan applications that include 

the USDA risk score have missing values for other identified risk factors; 71% of the loan 

applications that include other identified risk factors are missing the USDA risk score; and 77% 

of the loan applications are missing the risk score.  Id. at ¶ 10.  The Secretary’s expert cannot 

perform a reliable lending-discrimination analysis unless these gaps are filled.  Id. at ¶ 11.    
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3. The Loan Data is Proportional to the Needs of this Case.   

The Federation’s request for loan data satisfies Rule 26(b)(1)’s proportionality 

requirement.  In the proportionality analysis, courts consider the following factors: (1) the 

importance of the issues at stake in the action; (2) the amount in controversy; (3) the parties’ 

relative access to relevant information; (4) the parties’ resources; (5) the importance of the 

discovery in resolving the issues; and (6) whether the burden or expense of the proposed discovery 

outweighs its likely benefit.  See Lopez v. Don Herring Ltd., 327 F.R.D. 567, 584 (N.D. Tex. 2018) 

(citing Fed. R. Civ. P. 26(b)(1)).  Each of these factors favors discovery here.       

First, the issues at stake are exceptionally important.  This case involves a constitutional 

challenge to a duly enacted federal law, and it raises the specific issue of whether Section 1005’s 

race-conscious debt relief program is narrowly tailored to advance the government’s compelling 

interest in remedying discrimination in USDA lending.  Resolution of that issue will have 

nationwide repercussions—especially for the farmers and ranchers who stand to benefit from the 

promised debt relief, like the Federation’s members here.    

Second, the amount in controversy is significant.  Although the Federation is not privy to 

the precise figure, it reasonably believes that the beneficiaries of Section 1005 stand to lose, 

collectively, millions of dollars in promised debt relief if the Secretary is permanently enjoined 

from administering Section 1005. 

Third, the Secretary has exclusive access to the loan data the Federation has requested.  

Indeed, the loan data that the Federation has requested is held by the Secretary’s own agency. The 

Federation does not have access to it; only the Secretary does.  Lack of sufficient time to conduct 

the reasonably diligent search required to access the data is not a valid excuse.  The first lawsuits 

challenging Section 1005's constitutionality were filed in spring 2021, and adverse preliminary-
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injunction rulings issued as early as June of that year.  Thus, the Secretary has had ample time to 

obtain the information through a reasonably diligent search. If the Secretary nonetheless contends, 

despite the time and resources at his disposal, that the requested loan data does not exist or cannot 

be discovered despite a reasonably diligent search, he should be compelled to so declare under 

penalty of perjury in a declaration that specifically describes the steps he has taken to secure the 

data.  He should be further compelled to supply the loan application forms used, which will 

demonstrate how vital and accessible the requested data is.   

Fourth, the Secretary’s resources greatly exceed those of the Federation.  The Secretary is 

the head of a United States agency represented by the Department of Justice, whereas the 

Federation is a nonprofit cooperative association of socially disadvantaged farmers and ranchers.  

Fifth, the loan data is crucial to the defense of Section 1005’s constitutionality.  As noted 

on page nine, the Federation needs the requested loan data to reliably establish lending 

discrimination against minority farmers, and thus to establish the compelling interest necessary to 

support Section 1005’s constitutionality.  Without the requested loan data, the Secretary’s expert 

cannot perform a reliable lending-discrimination analysis.  Berkman Decl. ¶ 11.    

Finally, the burden of producing the loan data does not outweigh the significant benefits of 

obtaining that data.  The likely benefit is significant here: the requested loan data will inject 

reliability into an otherwise incomplete analysis of lending discrimination by allowing the 

Federation’s expert to control for relevant risk factors.  The likely burden is insufficient to 

overcome the significant benefit of the loan data.  To the extent the Secretary cites the scope of 

the requisite search as a ground for refusing disclosure, the Court should reject the argument.  The 

Secretary—and more broadly, the Government—is no stranger to litigation involving large 

volumes of information, and litigants often employ statistical sampling techniques to limit review 
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to a forensically reliable data set.  See Berkman Decl. ¶ 15.  If the Secretary contends that the 

requested data does not exist at all, the Secretary should, at the very least, so declare under penalty 

of perjury following a reasonably diligent search that is specifically described in his declaration.   

Accordingly, because all six proportionality factors weigh in favor of discovery of the loan 

data, the Court should compel the Secretary to produce that data or to make the requested 

attestation under penalty of perjury.     

B. The Court Should Extend Expert-Designation Deadlines and All Current 
Deadlines Thereafter to Account for the Secretary’s Delay.    

Because it has prevented the Federation’s expert from conducting a reliable and timely 

analysis, the Secretary’s delay producing complete and usable loan data constitutes good cause for 

modification of the Scheduling order under Rule 16(b)(4).  That delay will prevent the Federation 

from meeting the expert-designation deadline (and all deadlines thereafter) despite the 

Federation’s diligence.  Cf. Berkman Decl. ¶¶ 9–10.  

To determine whether there is “good cause” to modify the Scheduling Order, the Court 

should consider “(1) the explanation for the failure to timely comply with the scheduling order; 

(2) the importance of the modification; (3) potential prejudice in allowing the modification; and 

(4) the availability of a continuance to cure such prejudice.”  Squyres, 782 F.3d at 237 (quotation 

marks and brackets omitted).  Each of these factors favors a finding of “good cause” here.             

First, the Federation has a compelling explanation for its inability to comply with the 

Scheduling Order. Under the Scheduling Order, the Federation should have received the loan data 

it requested on April 15, 2022.  It did not.  Instead, the Secretary says he provided only the data 

on which the Secretary’s expert relied in forming her opinions.  But not even that data was 

provided.  According to the Federation’s expert, the USDA has not provided the full scope of data 
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on which Dr. Robb probably relied in forming her opinions.  Berkman Decl. ¶ 7.  As noted, the 

Secretary’s data (1) includes no information related to applications for loan servicing; (2) fails to 

identify all of the risk factors the USDA uses to assess the riskiness of a particular loan application; 

and (3) fails to include values for those risk factors that are identified.  Id. ¶¶ 8–11.  Thus, even 

under the Secretary’s flawed interpretation of its data-disclosure obligation, the Federation has not 

yet received the data it should have received on April 15, and that data is necessary for the 

Federation’s expert to perform a reliable analysis.  See id. ¶ 11. 

Second, modification is crucial.  If the Scheduling Order is not adjusted to account for the 

Secretary’s failure to produce complete loan data by April 15, the Federation’s expert will be 

forced to prepare a rushed report lacking the information he needs to reliably analyze lending-

discrimination in USDA programs.  See id.  A comprehensive expert report is particularly 

important in light of this Court’s refusal to allow fact discovery.      

Finally, the third and fourth factors are met because neither the Plaintiffs nor the Secretary 

will be prejudiced by a slight modification of the Scheduling Order.  For starters, no party has a 

greater interest in the timely resolution of this case than the Federation, whose members remain 

without much-needed debt relief during the pendency of this litigation.  But it is more important—

to both the Federation and the general public—that the constitutionality of Section 1005 be decided 

on a complete record.  For their part, Plaintiffs are not prejudiced because the preliminary 

injunction remains in place.  Nor is the Secretary prejudiced.  Modification of the Scheduling 

Order will allow the Federation’s expert to prepare a reliable expert report—and a reliable report 

is critical to a defense of Section 1005, which is the Secretary’s purported objective in this 

litigation.  
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In sum, each of the “good cause” factors favors modifying the Scheduling Order to account 

for the Secretary’s failure to produce the requested loan data by April 15.  As of this filing, the 

Federation has not received (a) the loan data it has requested; or (b) the Secretary’s attestation 

under penalty of perjury that such data does not exist or cannot reasonably be produced following 

a reasonably diligent search.  Accordingly, the Court should extend expert-designation deadline 

and all current deadlines thereafter by the difference in the number of days between the date of the 

Secretary’s original production and either the date on which the Secretary produces the loan data 

the Federation has requested, or, in the event the Secretary contends such data does not exist or 

cannot reasonably be discovered, the date on which the Secretary so attests under penalty of perjury 

following a reasonably diligent search.  

C. The Court Should Expedite Briefing and Decision of this Motion.  

Given the fast-approaching case deadlines, the Federation requests that the Court set an 

expedited briefing schedule and order the filing of any responses by no later than May 20, 2022. 

In the interest of expediency, the Federation waives its right to file a reply. 

V. CONCLUSION 

For the foregoing reasons, the Court should (1) compel the Secretary to disclose the loan 

data requested by the Federation in accordance with this Court’s Scheduling Order, or, at 

minimum, cooperate with the Federation to agree upon a forensically sound methodology for 

sampling the requested data; and (2) extend the expert-designation deadline and all current 

deadlines thereafter by the difference in the number of days between the date of the Secretary’s 

original production and either the date on which the Secretary produces the loan data the 

Federation has requested, or, in the event the Secretary contends such data does not exist or cannot 

Case 4:21-cv-00595-O   Document 199-1   Filed 05/13/22    Page 17 of 20   PageID 3515Case 4:21-cv-00595-O   Document 199-1   Filed 05/13/22    Page 17 of 20   PageID 3515



15 
 

reasonably be discovered, the date on which the Secretary so declares under penalty of perjury 

following a reasonably diligent search that is specifically described in his declaration. 

Dated: May 13, 2022      Respectfully submitted, 

      
           /s/ Chase J. Cooper 

  Chase J. Cooper 
  TX Bar No. 24087342 
  ccooper@winston.com 
  WINSTON & STRAWN LLP 
  2121 N. Pearl Street, Suite 900 
  Dallas, TX 75201 
  P: 214-453-6500 
 
  George C. Lombardi (admitted pro hac vice) 
  Illinois Bar No. 6187715 
  glombardi@winston.com 
  Julie A. Bauer (admitted pro hac vice) 
  Illinois Bar No. 6191271 
  jbauer@winston.com 
  WINSTON & STRAWN LLP 
  35 West Wacker Drive  
  Chicago, IL 60601 
  P: 312-558-5600 
  
Kobi K. Brinson (admitted pro hac vice) 

  NC Bar No. 23827 
  kbrinson@winston.com 
  WINSTON & STRAWN LLP 
  300 South Tryon Street, 16th Floor  
  Charlotte, NC 28202 
  P: 704-350-7700 
 
  Andrew E. Tauber (pro hac vice forthcoming) 
  NY Bar No. 3905676 
  atauber@winston.com 
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  P: 202-282-5000 
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I certify that a true and correct copy of the foregoing was filed via the court’s CM/ECF 

system on May 13, 2022, which will serve all counsel of record.  

/s/ Chase J. Cooper 
Chase J. Cooper
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 

SID MILLER, et al.,  

                  Plaintiffs,  

          v.  No. 4:21-cv-00595-O 

TOM VILSACK, in his official capacity as 
Secretary of Agriculture, 

                    Defendant. 

DECLARATION OF MARK P. BERKMAN 

I, Mark P. Berkman, under 28 U.S.C. § 1746, declare as follows: 

1. I am over eighteen years of age and have personal knowledge of the facts set forth 

in this Declaration.   

2. I am a Principal at The Brattle Group, Inc., and I am an expert in applied 

microeconomics in the areas of the environment, energy, and natural resources; environmental 

health and safety; intellectual property; and discrimination. 

3. I have conducted (a) statistical studies of discrimination by mortgage lenders for 

federal regulators; (b) internal reviews to detect such practices on behalf of lending institutions; 

and (c) statistical analyses of discrimination in hiring, promotion, pay, and contracting.  

4. I have been retained as an expert by counsel for the Federation of Southern 

Cooperatives/Land Assistance Fund (“Federation”) to analyze loan data and other sources of 

evidence and to provide an expert opinion on (a) the existence of current and/or recent 

discrimination by the United States Department of Agriculture (“USDA”) against minority farmers 
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in USDA lending programs; and (b) the effect of any such current and/or recent discrimination on 

minority farmers in the present day.   

5. I have reviewed the report of the USDA’s expert, Dr. Alicia Robb, as well as the 

loan data the Secretary has provided the Federation. 

6. My review of both Dr. Robb’s report and the loan data the Secretary has provided 

the Federation indicates that Dr. Robb considered the loan applicant’s USDA “risk score,” which 

I understand that the USDA assigns to an individual borrower on a scale of one to four, seemingly 

based on criteria not included in the data the Secretary has provided the Federation.  Other 

variables included in the loan data are additional “risk factors,” such as: type of operation, total 

acreage, market value, gross revenue, value of farm production, total expenses, total liabilities, and 

total equity.  It is unclear from the data provided whether and to what extent such risk factors were 

incorporated into the USDA’s risk score. 

7. Based on my experience conducting statistical analyses of discrimination and my 

review of both Dr. Robb’s report and the data the Secretary has provided the Federation, and in 

my professional opinion, the data the Secretary has provided the Federation is not the full scope 

of data on which Dr. Robb probably relied in forming her opinions.  

8. Based on my review of the data the Secretary has provided the Federation, the data 

the Secretary has provided the Federation does not include any data related to applications for loan 

servicing, which would be necessary to evaluate empirically the claims Dr. Robb makes in her 

report regarding discrimination in loan servicing.    

9. Based on my experience conducting statistical analyses of discrimination and my 

review of both Dr. Robb’s report and the data the Secretary has provided the Federation, and in 

my professional opinion, the data the Secretary has provided the Federation does not include all 
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of the factors the USDA considers when determining the riskiness of a particular loan application.  

The data the Secretary has provided the Federation includes only a few risk factors for direct loans; 

for guaranteed loans, the data includes no risk factors at all. 

10. Based on my  review of the data the Secretary has provided the Federation, the data 

the Secretary has provided the Federation is missing many of the values for the USDA risk score 

and/or the risk factors the Secretary has identified.  For example, 66% of the loan applications that 

include the USDA risk score have missing values for other identified risk factors; 71% of the loan 

applications that include other identified risk factors are missing the USDA risk score; and 77% 

of the loan applications are missing the risk score. 

11. Based on my experience conducting statistical analyses of discrimination and my 

review of both Dr. Robb’s report and the data the Secretary has provided, and in my professional 

opinion, the data the Secretary has provided the Federation is insufficient to allow me to perform 

a reliable lending-discrimination analysis because (1) the data does not identify all of the risk 

factors USDA considers when determining the riskiness of a loan application; and (2) for those 

risk factors identified in the data, there are significant missing values.   

12. Based on my experience conducting statistical analyses of discrimination, and in 

my professional opinion, conducting a reliable analysis of lending discrimination requires that risk 

factors be complete or at least representative.  The need for complete or representative risk-factor 

information is well established.  Consider, for example, the seminal economics article examining 

racial discrimination in lending: Alicia Munnell, et. al., “Mortgage Lending in Boston: Interpreting 

HMDA Data,” which was published in The American Economic Review.1 In that article, the 

authors control for many risk factors when assessing whether race impacts mortgage lending 

 
1 Alicia Munnell, et.al., “Mortgage Lending in Boston: Interpreting HMDA Data,” The American Economic 

Review, Vol. 86, Issue 1, (March 1996), 25-33. 
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decisions, including debt-to-income ratio, mortgage payment history, and consumer credit 

history.2  For her part, Dr. Robb appears to recognize the importance of considering the risk score 

and other factors as potential explanations for differing application outcomes for minority and non-

minority applicants. In particular, she considers how the USDA risk score varies across race 

categories and how those scores relate to the disposition of the application.3  

13. Based on my experience conducting statistical analyses of discrimination and my 

review of both Dr. Robb’s report and the data the Secretary has provided, and in my professional 

opinion, to perform a reliable analysis I require the following data from the Secretary: 

• For Loan Origination:  

o Complete records for the identified risk factors for all loan applications or 

documents sufficient to show that these data were not collected or 

considered in the lending process; 

o An indicator for the county of the farm and/or the local USDA office 

assigned to the application; and 

o Complete records for any and all additional factors considered in the lending 

process and maintained in structured electronic database(s), including but 

not limited to those related to eligibility determinations, risk of default, cost 

of default, and demographics, accompanied by data dictionaries or other 

documentation sufficient to show the meaning of each field and the 

interpretation of possible values. 

 
2 Largely in response to the Munnell et al. study, the US government now requires mortgage lenders to 

provide standardized data on all loan applications received, including many risk factors. See Federal Financial 
Institutions Examination Council, November 2020, Filing instructions guide for HMDA data collected in 2021, OMB 
Control #3170-0008. Available at: https://s3.amazonaws.com/cfpb-hmda-public/prod/help/2021-hmda-fig.pdf 

3 Robb Report, Table 22. 
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• For Loan Servicing: 

o All risk factors considered in decisions regarding loan servicing; 

o Demographic information for each borrower; 

o State and county location of the farm/and or the local USDA office assigned 

to service the loan; 

o Pre- and post-servicing terms, including but not limited to, balances, interest 

rates, and repayment terms; 

o A unique identifier linking the origination and servicing data sets; and 

o A data dictionary or other documentation sufficient to show the meaning of 

each field and the interpretation of the possible values.   

14. Based on my experience conducting statistical analyses of discrimination, and in 

my professional opinion, most lending institutions would maintain the data I have identified in the 

preceding paragraph.   

15. Based on my experience conducting statistical analyses of discrimination, and in 

my professional opinion, in cases involving a large volume of information, litigants often employ 

statistical sampling techniques to limit review to a forensically reliable data set.   

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on this 13th day of May, 2022 in San Francisco County, California.   

         

__________________ 
       Mark P. Berkman  
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 

SID MILLER, et al.,  

                  Plaintiffs,  

          v.  No. 4:21-cv-00595-O 

TOM VILSACK, in his official capacity as 
Secretary of Agriculture, 

                    Defendant. 

 
PROPOSED ORDER GRANTING REQUEST FOR EXPEDITED BRIEFING ON 

THE FEDERATION’S MOTION TO COMPEL THE SECRETARY’S PRODUCTION 
OF COMPLETE LOAN DATA AND FOR EXTENSION OF DEADLINES 

 

Having considered the Federation of Southern Cooperatives/Land Assistance Fund’s 

(“Federation”) request to expedite briefing and for good cause shown, it is hereby ORDERED that: 
 

1. The Federation’s request to expedite briefing is GRANTED. 
 
2. Any response to the Federation’s motion to compel the Secretary’s production of 

complete loan data and for extension of deadlines shall be filed no later than May 
20, 2022. 

 
3. The Federation shall not file a reply brief in support of its motion, as it has expressly 

waived its right to do so in its moving papers, and the Court will rule on the motion 
without awaiting any reply. 

 

IT IS SO ORDERED. 

 

Dated: ___________________ 
___________________________________  
THE HONORABLE REED O’CONNOR  
UNITED STATES DISTRICT JUDGE  

Case 4:21-cv-00595-O   Document 199-3   Filed 05/13/22    Page 1 of 1   PageID 3524Case 4:21-cv-00595-O   Document 199-3   Filed 05/13/22    Page 1 of 1   PageID 3524



UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 

SID MILLER, et al.,  

                  Plaintiffs,  

          v.  No. 4:21-cv-00595-O 

TOM VILSACK, in his official capacity as 
Secretary of Agriculture, 

                    Defendant. 

 
PROPOSED ORDER GRANTING THE FEDERATION’S MOTION 

TO COMPEL PRODUCTION OF COMPLETE LOAN DATA AND FOR 
EXTENSION OF DEADLINES AND REQUEST FOR  

EXPEDITED BRIEFING AND DECISION 
 

Having considered the briefing on the Federation of Southern Cooperatives/Land 

Assistance Fund’s (the “Federation”) Motion to Compel Production of Complete Loan Data and 

For Extension of Deadlines and Request for Expedited Briefing and Decision (the “Motion”), and 

for good cause shown, it is ORDERED that: 

1. The  Federation’s Motion is GRANTED. 

2. The Secretary of Agriculture is COMPELLED to produce to the Federation within 

14 days the full scope of the loan data requested in the Federation’s portion of the Joint Status 

Report (ECF No. 184 at 9) as well as the loan data requested by the Federation’s expert, including:   

• For Loan Origination:  

o Complete records for the identified risk factors for all loan applications or 

documents sufficient to show that these data were not collected or 

considered in the lending process; 
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o An indicator for the county of the farm and/or the local USDA office 

assigned to the application; and 

o Complete records for any and all additional factors considered in the lending 

process and maintained in structured electronic database(s), including but 

not limited to those related to eligibility determinations, risk of default, cost 

of default, and demographics, accompanied by data dictionaries or other 

documentation sufficient to show the meaning of each field and the 

interpretation of possible values. 

• For Loan Servicing: 

o All risk factors considered in decisions regarding loan servicing; 

o Demographic information for each borrower; 

o State and county location of the farm/and or the local USDA office assigned 

to service the loan; 

o Pre- and post-servicing terms, including but not limited to, balances, interest 

rates, and repayment terms; 

o A unique identifier linking the origination and servicing data sets; and 

o A data dictionary or other documentation sufficient to show the meaning of 

each field and the interpretation of the possible values.   

2. If the Secretary contends the data described above and in the Federation’s portion 

of the Joint Status Report (ECF No. 184 at 9) does not exist or cannot reasonably be discovered, 

the Secretary shall, within 14 days, so declare under penalty of perjury following a reasonably 

diligent search specifically described in the declaration.  
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3. Expert deadlines and all other currently established deadlines are EXTENDED by 

the difference in the number of days between the date of the Secretary’s original production of 

loan data and either the date on which the Secretary produces the loan data the Federation has 

requested, or, in the event the Secretary contends such data does not exist or cannot reasonably be 

discovered, the date on which the Secretary so declares under penalty of perjury following a 

reasonably diligent search that is specifically described in his declaration.  

IT IS SO ORDERED. 

Dated: ___________________      
___________________________________  
THE HONORABLE REED O’CONNOR  
UNITED STATES DISTRICT JUDGE  
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