
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 

ELIZABETH VAN DUYNE, and THE § 
STATE OF TEXAS, § 
          Plaintiffs, § 
 § 
v. § CIVIL ACTION NO. 4:22-cv-00122-O 
 § 
CENTERS FOR DISEASE CONTROL § 
AND PREVENTION, ROCHELLE P.  § 
WALENSKY, in her official capacity as  § 
Director of the CDC, SHERRI A. BERGER, § 
in her official capacity as Chief of Staff of the § 
CDC, UNITED STATES DEPARTMENT § 
OF HEALTH AND HUMAN SERVICES, § 
XAVIER BECERRA, in his official § 
capacity as Secretary of HHS, and § 
UNITED STATES OF AMERICA. § 
          Defendants. § 

 
 

PLAINTIFFS’ BRIEF IN RESPONSE TO THE COURT’S ORDER (DOC. 36) 
 

 This Court ordered cross-briefs on May 13, 2022, regarding the expiration of the 

Transportation Security Administration’s mask mandate. (Doc. 36). For the reasons that follow, to 

the Court should either grant Plaintiffs injunctive relief or order Defendants to respond to the 

merits of Plaintiffs’ arguments. Defendants have not rescinded the Mask Mandate at issue in this 

case, and Plaintiffs continue to suffer an injury in fact and face a substantial threat of irreparable 

harm. 

I. Factual and procedural background. 

 As a preliminary matter, the TSA masking requirement is not the one at issue in this case. 

Plaintiffs are challenging the Centers for Disease Control’s Mask Mandate. See Requirement for 

Persons to Wear Masks While on Conveyances and at Transportation Hubs, 86 Fed. Reg. 8025-

30 (Feb. 3, 2021) (hereafter, the “CDC Mask Mandate”). That order entered into effect on February 
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1, 2021, and “remain[s] in effect unless modified or rescinded . . ., or until the Secretary of Health 

and Human Services rescinds the determination under section 319 of the Public Health Service 

Act (42 U.S.C. 247d) that a public health emergency exists.” 86 Fed. Reg. at 8030. The order 

carries with it the possibility of criminal penalties, id. at 8030 n.33, and Defendants have not 

rescinded it. 

 The TSA, on the other hand, has been issuing seriatim security directives starting on 

February 1, 2021, and renewed every few months, that required travelers to wear masks. Those 

only expired April 18, 2022, when TSA seemingly chose not to renew its planned extension after 

the Middle District of Florida held that the CDC’s mask mandate was unlawful. See Health 

Freedom Defense Fund, Inc. v. Biden, ECF No. 53, No. 8:21-cv-1693 (M.D. Fla April 18, 2022) 

(hereafter, the “HFDF Case”); TSA, Security Directives and Emergency Amendments, 

https://www.tsa.gov/sd-and-ea (showing the most recent secure directives were issued on March 

16, 2022, and expired April 18, 2022). Defendants have filed a notice of appeal of that ruling. 

HFDF, ECF No. 55, No. 8:21-cv1693 (M.D. Fla. April 20, 2022). Additionally, another court 

within the Middle District of Florida upheld the CDC’s mask mandate as lawful shortly after the 

HFDF Case. (Doc. 35, Defendants’ Notice of Supplemental Authority). The plaintiffs in that case 

also filed a notice of appeal. Wall v. Centers for Disease Control & Prevention, ECF No. 276, No. 

6:21-cv-975 (M.D. Fla. April 29, 2022) (here after, the “Wall Case”). 

 Since the HFDF Case, Defendants have not done anything to indicate that this case is moot. 

Instead, they have continued to insist that they have the lawful authority to issue the CDC Mask 

Mandate. Centers for Disease Control and Prevention, CDC Statement on Masks in Public 

Transportations Settings, https://www.cdc.gov/media/releases/2022/s0420-masks-public-

transportation.html (April 20, 2022). (“CDC believes this is a lawful order, well within CDC’s 
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legal authority to protect public health.”). The White House has further stated that the CDC is 

pursuing the appeal in the HFDF Case for “current and future public health crises, [they] want to 

preserve that authority for the CDC to have in the future.” The White House, Press Briefing by 

Press Secretary Jen Psaki, April 20, 2022, https://www.whitehouse.gov/briefing-room/press-

briefings/2022/04/20/press-briefing-by-press-secretary-jen-psaki-april-20-2022/ (April 20, 2022).  

 Defendants have also continued to recommend masking on airplanes, trains, buses, and 

ferries and in airports, stations, and seaports for anyone over two years of age. Centers for Disease 

Control and Prevention, Wearing Masks in Travel and Public Transportation Settings, 

https://www.cdc.gov/coronavirus/2019-ncov/travelers/masks-public-transportation.html (updated 

May 13, 2022). Additionally, the federal government has continued to warn that it sees Covid-19 

as an ongoing threat: “But, you know, there’s still so much left to do. This pandemic isn’t over.” 

The White House, Remarks by President Bident at the Global COVID-19 Summit, 

https://www.whitehouse.gov/briefing-room/speeches-remarks/2022/05/12/remarks-by-president-

biden-at-the-global-covid-19-summit/ (May 12, 2022). In sum, Defendants’ statement and actions 

show that they still believe the CDC Mask Mandate is lawful and intend to implement it again. 

II. The case is not moot. 

 A case only becomes moot “when the issues presented are no longer live or the parties lack 

a legally cognizable interest in the outcome.” Fontenot v. McCraw, 777 F.3d 741, 747 (5th Cir. 

2015) (internal quotations omitted). This case is not moot for at least three reasons. First, the issue 

is live because Defendants have not rescinded the rule and they continue to pursue an appeal in 

the HFDF Case. Second, the federal government’s voluntary cessation of the TSA masking 

requirement does not make this case moot. See Stauffer v. Gearhart, 741 F.3d 574, 582 (5th Cir. 

2014). Third, even if the expiration of the TSA masking requirement moots this case, the Court 
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should retain jurisdiction because the issue is capable of repetition, yet evading review. See 

Libertarian Party v. Dardenne, 595 F.3d 215, 216-18 (5th Cir. 2010). The Court should continue 

to move towards expediently resolving the case in order for the issues to percolate through the 

courts. See Florida v. HHS, 19 F.4th 1271, 1283 (11th Cir. 2021) 

1. There is a live case or controversy. 

 A case only becomes moot if “the issues presented are no longer live or the parties lack a 

legally cognizable interest in the outcome.” Yarls v. Bunton, 905, F.3d 905 (5th Cir. 2018) (quoting 

Already, LLC v. Nike, Inc., 568 U.S. 85, 91 (2013). This is a high standard.1 “[A]s long as the 

parties have a concrete interest, however small, in the outcome of the litigation, the case is not 

moot.” United States v. Heredia-Holguin, 823 F.3d 337, 340 (5th Cir. 2016) (quoting Knox v. Serv. 

Emps. Int’l Union, Local 1000, 132 S. Ct. 2277, 2287 (2012)). All parties maintain a concrete 

interest here. 

 All parties are still heavily invested in the outcome of the case. Importantly, Defendants 

have not rescinded the CDC Mask Mandate, despite the fact that they are free do so at any time. 

Further, Defendants are currently appealing the judgment of the HFDF Case and continue to 

defend the outcome of the Wall Case. Those cases presented similar issues to this one. (Doc. 30 at 

7-9). The decision in the HFDF Case is not precedential in this district. See Camreta v. Greene, 

563 U.S. 692, 709, n.7 (2011). Plaintiffs remain at substantial risk of Defendants implementing or 

enforcing a mask mandate. 

  

 
1  Ordinarily, the party asserting mootness bears the “heavy burden” of showing it, Sossamon 
v. Lone Star State of Tex., 560 F.3d 316, 325 (2009), though no parties to this case have asserted 
the case is moot.  
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2. The government’s voluntary cessation of the TSA masking requirement does 
not moot this case. 

 
 The voluntary cessation of the TSA’s masking requirement—which is not directly 

challenged by Plaintiffs in this matter—does not moot this case. But even if the TSA order were 

being challenged here, “[i]t is well settled that ‘a defendant’s voluntary cessation of a challenged 

practice does not deprive a federal court of its power to determine the legality of the practice.’” 

Fontenot, 777 F. 3d at 747 (quoting Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 

528 U.S. 167, 190 (2000)). Again, this is a high bar.  “[T]he standard [the Fifth Circuit has] 

announced for determining whether a case has been mooted by the defendant’s voluntary conduct 

is stringent: A case might become moot if subsequent events made it absolutely clear that the 

allegedly wrongful behavior could not reasonably be expected to recur.” Sossaman, 560 F.3d at 

325 (quoting Friends of the Earth, 528 U.S. at 189). 

 That is patently not the case here. Instead of it being “absolutely clear” that the CDC Mask 

Mandate will never be enforced again, the federal government has explicitly said it is pursuing an 

appeal in the HFDF Case in order to “preserve” the CDC’s authority to implement a mask mandate 

in the future. Additionally, the CDC still recommends travelers mask on airplanes and in airports, 

and the President has made clear that, in his view, the pandemic is not over. The expiration of the 

TSA’s masking requirement does not make this case moot. 

3. In any case, the Court should retain jurisdiction as the issue is capable of 
repletion yet evading review. 

 
 It is also vital that the Court retain jurisdiction in this case because the issue may otherwise 

evade review. Even if this court decides the case is moot, the right course of action would be to 

retain jurisdiction because the CDC Mask Mandate is capable of repetition but may evade review. 

See Lopez v. City of Houston, 617 F.3d 336, 340-41 (5th Cir. 2021). There are two parts to 
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determining whether an issue is capable of repetition but evades review. First, the question is 

whether “the challenged action was in its duration too short to be fully litigated prior to its cessation 

or expiration.” Id. (quoting Weinstein v. Bradford, 423 U.S. 147, 149 (1975)). Second, the Court 

considers whether there is “a reasonable expectation that the same complaining party would be 

subjected to the same action again.” Id. The answer to both those questions here is “yes.” 

 The Supreme Court has stated that a case evades review if its duration is “too short a period 

of time . . . to obtain complete judicial review.” First Nat’l Bank v. Bellotti, 435 U.S. 765, 774 

(1978) (emphasis added). And judicial relief is only “complete” after there has been sufficient time 

for the Supreme Court to review the case. Empower Texans, Inc. v. Geren, 977 F.3d 367, 370 (5th 

Cir. 2020); see also Del Monte Fresh Produce Co. v. United States, 570 F.3d 316, 322 (D.C. Cir. 

2009). While no case has “established a calendar for evading review” since “[c]laims need to be 

judged on how quickly relief can be achieved in relation to the specific claim,” Empower Texans, 

977 F.3d at 370, a four-month period falls comfortably within the usual parameters of a case that 

evades review. See, e.g., Turner v. Rogers, 564 U.S. 431, 440 (2011) (“imprisonment for up to 12 

months” was “in its duration too short to be fully litigated”); First Nat’l Bank v. Bellotti, 435 U.S. 

765, 774 (1978) (18-month period too short); S. Pac. Terminal Co. v. Interstate Commerce 

Comm’n, 219 U.S. 498, 514-516 (1911) (2-year period too short); Daniel R.R. v. State Bd. of Educ., 

874 F.2d 1036, 1041 (5th Cir. 1989) (9-month period too short); Laurenzo v. Miss. High Sch. 

Activities Asso., 662 F.2d 1117, 1119-20 (5th Cir. 1981) (one-year period too short). This case is 

well within those timelines as to not have had a chance to obtain complete judicial review. 

 As for the second prong—whether Plaintiffs have a reasonable expectation to be subject to 

the CDC Mask Mandate again—Defendants have made public comments explicitly saying that 

they believe the mandate is lawful and appropriate. They are even seeking to “preserve” their 
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power to issue another one in the future as part of the appeal in the HFDF Case. The 

unpredictability of the federal government’s Covid-19 regulations also give Plaintiffs a reasonable 

expectation that they will be subject to the Mask Mandate again. (See Doc. 31, at 6 (discussing 

previous CDC Covid-19 regulations)).  

 Plaintiffs meet both prongs of the capable-of-repetition-yet-evading-review test. If the 

Court determines the case is moot, for whatever reason, it should maintain jurisdiction to resolve 

the underlying legal issues. 

III. Plaintiffs continue to suffer an injury in fact. 

 Defendants have not rescinded the CDC Mask Mandate. In their view the mandate is 

lawful, and they are continuing to defend it on appeal. Plaintiffs’ need for relief does not disappear 

solely because a different court, dealing with different plaintiffs, granted nationwide relief. 

Consider Florida v. HHS, 19 F.4th 1271, (11th Cir 2021) and California v. U.S. HHS, 941 F.3d 

410, 421-23 (9th Cir. 2019). In both of those cases, the courts considered whether relief granted in 

other courts, concerning the same underlying administrative actions, deprived them of the ability 

to consider a preliminary injunction. Florida, 19 F.4th at 1279-86. Applying mootness principles, 

the Courts noted that failing to rule on the issues presented in the cases would prevent the issue 

from percolating through the courts. Id.; California, 941 F.3d at 422.  

 Percolation helps courts refine issues and failing to consider Plaintiff Van Duyne’s motion 

would undermine a judicial system that encourages “multiple judges and multiple circuits to weigh 

in.” Dep’t of Homeland Sec. v. New York, 140 S. Ct. 599, 600 (2020) (Gorsuch, J., concurring). 

This consideration is underscored by Defendants’ recent notice of supplemental authority, which 

provided a case that came out the opposite way as the HFDF Case. (See Doc. 35). This case is “a 

regulatory challenge [that] involves important and difficult questions of law.” Florida, 19 F.4th at 
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1283. Ruling on Plaintiff’s motion for a preliminary injunction or ordering Defendants to respond 

to the merits and considering summary judgment will ensure that the issue is fully refined by the 

courts. 

IV. Plaintiffs still face a substantial threat of irreparable harm. 

 Defendants’ contesting of the judgment in the HFDF Case, and refusal to rescind the CDC 

Mask Mandate, constitute irreparable harm. To show irreparable harm in order to obtain an 

injunction, Plaintiffs do not need to show a harm is a “certainty,” but it must be more than a “mere 

possibility.” Texas v. Becerra, 2021 U.S. Dist. LEXIS 239608, at *33 (N.D. Tex. Dec. 15, 2021) 

(quoting Winter v. NRDC, Inc., 555 U.S. 7, 22 (2008)). The harm is irreparable for two reasons. 

First, there is no adequate legal remedy without an injunction. Plaintiffs are barred by sovereign 

immunity from collecting money damages. Modoc Lassen Indian Hous. Auth. v. United States 

HUD, 881 F.3d 1181, 1195 (10th Cir. 2017); Texas v. United States, 336 F.Supp.3d 664, 672 (N.D. 

Tex. 2018) (reversed on other grounds). And indeed, the amount of damages here is less important 

than the irreparability of the harm. Enter. Int’l, Inc. v. Corporacion Estatal Petrolera Ecuatoriana, 

762 F.2d 464, 472 (5th Cir. 1985). Even if Plaintiffs are successful in their challenge, they will 

never be made whole. Second, as discussed in Plaintiff Van Duyne’s Motion for a Preliminary 

Injunction (Doc. 3), Defendants’ interpretation of 42 U.S.C. § 264 violates the nondelegation 

doctrine because it gives the Executive powers that are only vested in Congress. See U.S. Const. 

Art. I § 1; Gundy v. United States, 139 S. Ct. 2116, 2123 (2019). This violation of our constitutional 

order constitutes irreparable injury. BST Holdings, LLC v. OSHA, 17 F.4th 604, 618 (5th Cir. 

2021). 
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CONCLUSION 

 Plaintiffs urge the Court to either issue injunctive relief or order Defendants to respond to 

the merits of Plaintiffs’ arguments to consider summary judgment. The motion for a preliminary 

injunction is fully briefed, the case is not moot, and the only way Plaintiffs will be fully protected 

from Defendants unlawful order is for the Court to grant them relief. 

Respectfully submitted, 
 
/s/Matthew Miller    
ROBERT HENNEKE 
Texas Bar No. 24046058 
rhenneke@texaspolicy.com 
MATTHEW MILLER 
Texas Bar No. 24046444 
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/s/ Christopher D. Hilton  
CHRISTOPHER D. HILTON 
Texas Bar No. 24087727 
Chief, General Litigation Division 
Assistant Attorney General 
 
Office of the Attorney General 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
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christopher.hilton@oag.texas.gov 
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of same on all counsel of record. 

 
      /s/Matthew Miller    
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