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“The privacy right to which the appellants lay claim must be vindicated now, or
it will be forever lost; . . . to [hold otherwise] would be to force a party to let the
cat out of the bag, without any effective way of recapturing it . . . .”1
RELIEF SOUGHT
Plaintiffs seek a stay of the district court’s order (EXHIBIT A, dkt. 131,
“Unsealing Order”) requiring a fundamental and irremediable alteration of the status
quo. Plaintiffs sought, and initially received (EXHIBIT B, dkt. 32, “Order on
Pseudonyms”), leave to proceed under pseudonyms in order to shield their identities
from the indisputable stigma, ostracization, opprobrium, and fear of reprisal that has
accompanied challenges brought by religious objectors to COVID-19 vaccine
mandates (EXHIBIT C, dkt. 21, Motion to Proceed Under Pseudonyms), and
submitted sworn testimony supporting their motion (EXHIBIT D, dkt. 21-1,
Declaration of Daniel J. Schmid). After initially granting Plaintiffs’ request (Exhibit
B), two media corporations (“Media Intervenors”) moved to intervene for the sole
purpose of challenging Plaintiffs’ use of pseudonyms. (Dkt. 76.) The district court
granted Media Intervenors’ motion and permitted them to challenge Plaintiffs’ use
of pseudonyms. (Dkt. 95.) Then, the district court granted Media Intervenors’
motion to unseal Plaintiffs’ identities and ordered Plaintiffs to file an amended
complaint disclosing Plaintiffs’ identities by June 7, 2022. (Ex. A.) Plaintiffs moved

1

F.T.C. v. Standard Fin. Mgmt. Corp., 830 F.2d 404, 407 (1st Cir. 1987)
(cleaned up).
1
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for a stay of the Unsealing Order (EXHIBIT E, dkt. 138), which the district court
denied. (EXHIBIT F, dkt. 145) Absent a stay from this Court, permitting Plaintiffs
to continue to proceed using pseudonyms during the pendency of the instant appeal,
Plaintiffs will be forced to reveal their identities to the public at large. That bell
cannot be unrung. A stay is the only way to preserve the status quo and permit
Plaintiffs to receive meaningful review of the district court’s order.
JURISDICTION AND TIMING
Plaintiffs filed the instant action on August 25, 2021 (EXHIBIT G, dkt. 1,
Verified Complaint) and moved for leave to proceed using pseudonyms on August
31, 2021. (Ex. C.) The district court granted Media Intervenors’ motion to unseal
Plaintiffs’ identities on May 31, 2022 and ordered Plaintiffs to filed an amended
complaint by June 7. (Ex. A.) Plaintiffs noticed their appeal to this Court on June 1,
2022 (EXHIBIT H, dkt. 132, Notice of Appeal). Plaintiffs moved to stay the district
court’s order on June 7, 2022 (Ex. E), and the district court denied that motion on
June 17, 2022. (Ex. F.) This Court has jurisdiction over the instant appeal under the
collateral order doctrine of Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541
(1949), Will v. Hallock, 546 U.S. 345 (2006), and F.T.C. v. Standard Fin. Mgmt.
Corp., 830 F.2d 404 (1st Cir. 1987), and jurisdiction to adjudicate the instant motion
for a stay pending appeal under Fed. R. App. P. 8(a)(2).

2
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LEGAL ARGUMENT
A stay of an order that would impose irreparable injury upon Plaintiffs, merely
to preserve—not alter—the status quo, demands a significantly diminished
justification as compared to an injunction pending appeal. See, e.g., Respect Maine
PAC v. McKee, 562 U.S. 996, 996 (2010) (request for injunction pending appeal
“‘demands a significantly higher justification’ than a request for a stay”); Boston
Parent Coalition for Academic Excellence Corp. v. Sch. Comm., 996 F.3d 37, 44
(1st Cir. 2021) (same). The reason is simple: a stay “simply suspend[s] judicial
alteration of the status quo.” Ohio Citizens for Responsible Energy, Inc. v. Nuclear
Regulatory Comm’n, 479 U.S. 1312, 1312 (1986).
As this Court taught in Providence Journal Co. v. FBI, involving similar
irremediable alteration of the status quo, Plaintiffs need to show that “their appeals
have potential merit” but “need not show an absolute probability of success in order
to be entitled to a stay.” 595 F.2d 889, 890 (1st Cir. 1979). There, as here, a “failure
to grant a stay will entirely destroy appellants’ rights to secure meaningful review.”
Id. (cleaned up). A stay was warranted there, and it is warranted here.
I.

PLAINTIFFS WILL SUFFER IMMEDIATE AND IRREPARABLE
INJURY ABSENT A STAY, AS THE STATUS QUO AND
PLAINTIFFS’ CHANCES OF MEANINGFUL REVIEW WILL BE
IRRETRIEVABLY LOST.
As the Court has recognized, “[m]eaningful review entails having the

reviewing court take a fresh look at the decision of the trial court before it becomes
3
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irrevocable.” Providence Journal, 595 F.2d at 890. Plaintiffs’ interlocutory appeal
“will become moot unless the stay is [entered] pending determination of the appeals.
Once [Plaintiffs’ identities] are surrendered pursuant to the lower court’s order,
confidentiality will be lost for all time. The status quo could never be restored.” Id.
Numerous courts have likewise determined that disclosure of a plaintiff’s
identity during the pendency of an appeal seeking continued pseudonymity would
impose irreparable harm upon that plaintiff. See, e.g., Doe v. Coll. of N.J., 997 F.3d
489, 494 (3d Cir. 2021) (“[W]e cannot anonymize a litigant’s already publicized
identity with a new trial. That bell cannot be unrung.”); S. Methodist Univ. Ass’n of
Women Law Students v. Wynne & Jaffe, 599 F.2d 707, 712 (5th Cir. 1979) (reasoning
that disclosure of plaintiffs’ identities during an appeal “would risk irremediable
injury to the rights that plaintiffs assert”).
Simply put, “[w]here, as here, the denial of a stay will utterly destroy the status
quo, irreparably harming” Plaintiffs’ privacy interests, a stay is warranted. See
Providence Journal, 595 F.2d at 890. The district court already acknowledged the
sincerity of Plaintiffs’ fears of reprisal from disclosure of their identities. (Ex. A,
Unsealing Order, at 12–13.) The harm is known, and it is acute. “The interests
asserted by litigants seeking anonymity can be enormously significant [where]
severe harm may result from litigating without a pseudonym.” Doe v. Coll. of New
Jersey, 997 F.3d at 494. There is no return to the status quo ante once Plaintiffs’

4
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identities are revealed, thus prejudice and irreparable harm to Plaintiffs favor a stay.
Forcing Plaintiffs to reveal their identities “would be to force [them] to let the cat
out of the bag, without any effective way of recapturing it if the district court’s
directive was ultimately found to be erroneous.” Irons v. F.B.I., 811 F.2d 681, 683
(1st Cir. 1987). Such a scenario would unquestionably impose irreparable harm on
Plaintiffs’ quest for relief. See id. (“[I]rreparable harm would plainly result to the
appellants from an inability to obtain precompliance review.”).
II.

PLAINTIFFS ARE LIKELY TO PREVAIL ON THE MERITS OF
THEIR APPEAL.
“[A] party to a civil action—whether defendant or plaintiff—may proceed

using pseudonyms when the particular circumstances of the case justify
pseudonymity.” Doe v. Providential Life & Accident Ins. Co., 176 F.R.D. 464, 466
(E.D. Pa. 1997). Indeed, “the Supreme Court has given the practice implicit
recognition” in cases involving sensitive issues of a private or highly personal
nature. Doe v. C.A.R.S. Protections Plus, Inc., 527 F.3d 358, 371 n.2 (3d Cir. 2008)
(citing Roe v. Wade, 410 U.S. 113 (1973); Doe v. Bolton, 410 U.S. 179 (1973)).
“[T]he judge ruling on a motion to use a pseudonym has an independent duty to
determine whether exceptional circumstances justify a departure from the normal
method of proceeding in federal courts.” Doe v. Blue Cross & Blue Shield of Wis.,
112 F.3d 869, 872 (7th Cir. 1997). Thus, while there is a presumption that “parties’
identities are public information,” that presumption “can be rebutted by showing that
5
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the harm to the plaintiff . . . exceeds the harm from concealment.” Doe v. City of
Chicago, 360 F.3d 667, 669 (7th Cir. 2004).
Though “[n]either the U.S. Supreme Court nor the First Circuit has
definitively articulated when a plaintiff may proceed under a pseudonym,” Doe v.
Regional Sch. Unit No. 21, No. 2:19-00341-NT, 2020 WL 2833248, at *2 (D. Me.
May 29, 2020), courts in this Circuit have recognized that “the ultimate test for
permitting a plaintiff to proceed anonymously is whether the plaintiff has a
substantial privacy right which outweighs the customary and constitutionallyembedded presumption of openness in judicial proceedings.” Doe v. Bell Atl. Bus.
Sys. Servs., Inc., 162 F.R.D. 418, 420 (D. Mass. 1995) (cleaned up). And, courts
have looked to a number of factors, including, inter alia, “the bases upon which
disclosure is feared or sought to be avoided,” Doe v. Regional Sch., 2020 WL
2833248, at *2 (quoting Doe v. Megless, 654 F.3d 404, 409 (3d Cir. 2011)), and
“whether the plaintiff would be required to disclose information of the utmost
intimacy,” “whether the plaintiff would risk suffering injury if identified,” and
“whether the party defending against a suit brought under a pseudonym would be
prejudiced.” Doe v. Purdue Univ., 321 F.R.D. 339, 341 (N.D. Ind. 2017) (cleaned
up). Plaintiffs’ fears of reprisals from disclosure of their identities is supported by
the record and by the findings of courts across the country. The district court’s
contrary conclusion was erroneous and should be stayed.

6
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Plaintiffs Have a Substantial Privacy Interest in Their Sincerely
Held Religious Beliefs and Private Medical Decisions That
Outweighs Intervenors’ Generalized Interest in Knowing Their
Names.

The district court contended that Plaintiffs merely assert some “generalized
assertions” for proceeding pseudonymously and that religious beliefs and medical
decisions are not matters warranting privacy. (Ex. A at 6-7.) The district court’s
contention seems to be that medical decisions alone are not sufficient, and religious
beliefs alone are not sufficient to warrant using pseudonyms. (Id.) But this ignores
the fact that neither Plaintiffs’ religious beliefs nor their private medical decisions
stand alone. They are inextricably intertwined in this action. And, in considering
whether pseudonyms are warranted to protect matters of a Plaintiffs’ utmost privacy,
“the court should carefully review all the circumstances of a given case.” Plaintiff B
v. Francis, 631 F.3d 1310, 1316 (11th Cir. 2011) (cleaned up). Viewed in isolation,
perhaps each individual factor would be insufficient alone. But, taking the case as a
whole, as the Court must, the matters of utmost intimacy do not stand alone but are
inextricably intertwined together. Protecting Plaintiffs’ identities from public
disclosure while permitting Defendants to obtain and use Plaintiffs’ identities to
defend against this action strikes the appropriate balance. It appropriately protects
Plaintiffs’ private religious beliefs and medical conditions and decisions while
giving due consideration to Defendants’ need to know the information necessary to

7
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defend against Plaintiffs’ claims, all while giving the public access to every piece of
information about the case but Plaintiffs’ names.
1.

Plaintiffs’ sincerely held religious beliefs are quintessentially
private matters that warrant proceeding under pseudonyms.

As numerous courts have recognized, “religion is perhaps the
quintessentially private matter.” Doe v. Stegall, 653 F.2d 180, 186 (5th Cir. 1981)
(emphasis added). Indeed, “the information of utmost intimacy standard applies to
cases involving . . . prayer and personal religious beliefs.” Plaintiff B v. Francis, 631
F.3d 1310, 1316 (11th Cir. 2011) (cleaned up); Doe v. Porter, 370 F.3d 558, 560
(6th Cir. 2004) (affirming district court’s order allowing pseudonymous plaintiffs
where the “suit—challenging a government activity—forces Plaintiffs to reveal their
beliefs about a particularly sensitive topic that could subject them to considerable
harassment”); Doe v. Rollins, No. 6:16-cv-2232-Orl., 2017 WL 11610361, at *2
(M.D. Fla. Mar. 22, 2017) (“information of the utmost intimacy includes issues such
as abortion, prayer and personal religious beliefs”); Doe v. Barrow Cnty., 219 F.R.D.
189, 193 (N.D. Ga. 2003) (same); id. (noting issues of “religious beliefs” and “the
proper interaction between government and religion” are sufficiently private to
warrant a plaintiff’s proceeding anonymously); Doe v. Franklin Bank, SSB, No. A08-CA-293 LY, 2008 WL 11334179 (W.D. Tex. Sept. 3, 2008) (same); Freedom
From Religion Found., Inc. v. Emanuel Cnty. Sch. Sys., 109 F. Supp. 3d 1353, (S.D.
Ga. 2015) (same).
8
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Recently, in Navy SEAL 1 v. Austin, No. 8:21-cv-2429-SDM-TGW, 2022 WL
520829 (M.D. Fla. Feb. 18, 2022), the court granted United States Armed Forces
servicemembers leave to proceed pseudonymously in challenging the federal
COVID-19 vaccine mandate applicable to servicemembers. 2022 WL 520829, at *2.
The court recognized that “‘religion is perhaps the quintessentially private matter,’”
id. at *1 (quoting Doe v. Stegall, 653 F.2d 180, 186 (5th Cir. 1979)), and provides a
substantial basis for protecting a plaintiff’s privacy, particularly when coupled with
the interplay between sincerely held religious beliefs and private medical decisions.
Id. The court explained that “[p]rosecution of this action compels the plaintiffs to
disclose sincere religious beliefs and to disclose the deeply personal experiences that
form the foundation of those beliefs.” Id. As a result, the court held that plaintiffs’
religious beliefs were sufficient to permit proceeding under pseudonyms.
Here, the same should hold true. Though Plaintiffs have explained their
sincerely held religious beliefs against the COVID-19 vaccines, both to their
employers and in the Verified Complaint, such statements of their beliefs were
required in order to qualify for religious exemption under Title VII. Plaintiffs have
not, however, disclosed their identities (and thus their own personal religious beliefs)
to the public at large. Thus, while including a recitation of Plaintiffs’ sincerely held
religious beliefs was necessary to demonstrate their standing to challenge the
Governor’s mandate and the Defendant employers’ refusals to accommodate (see

9
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Ex. G, Verified Complaint, ¶¶ 50–74), their personal identification to the public at
large would necessarily tie those verified facts to the individual Plaintiffs and would
disclose the “quintessentially private matter” of Plaintiffs’ personal religious beliefs.
Doe v. Stegall, 653 F.2d at 186.
2.

Plaintiffs’ medical decisions are private matters that warrant
proceeding pseudonymously.

Underlying Plaintiffs’ claims are sensitive and private medical decisions.
Plaintiffs are all private citizens of Maine who sought religious accommodation from
a mandate directly related to their private health care. (Ex. G, V. Compl. ¶¶ 10–26.)
They bring this action solely to challenge the denial of a religious accommodation
for a specific, personal, and private medical decision concerning their healthcare
(i.e., a request to decline a COVID-19 vaccine on religious grounds) based on
Defendants’ contention no religious accommodations are available for such medical
decisions. And there is a “long tradition in both federal and state courts of
permitting parties to proceed anonymously when they have a strong privacy interest
in doing so.” Anonymous v. Legal Servs. Corp. of Puerto Rico, 932 F. Supp. 49, 50
(D.P.R. 1996). Indeed, “[h]istorically, courts have permitted plaintiffs to proceed
pseudonymously in cases involving . . . medical conditions.” Doe v. Cook Cnty., No.
1:20-cv-5832, 2021 WL 2258313, at *3 (N.D. Ill. June 3, 2021).
Precedent reflects a nearly universal recognition that issues relating to medical
history and healthcare are fundamentally private issues warranting anonymity. See,
10
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e.g., Roe v. Wade, 410 U.S. 113 (1973); Doe v. Bolton, 410 U.S. 179 (1973); Doe v.
Gaughan, 808 F.3d 871 (1st Cir. 1986); Roe v. City of Milwaukee, 37 F. Supp. 2d
1127 (E.D. Wis. 1999); Anonymous v. Legal Servs. Corp. of Puerto Rico, 932 F.
Supp. 49, 50 (D.P.R. 1996); Doe v. Deschamps, 64 F.R.D. 652, 653 (D. Mon. 1974);
W.G.A. v. Priority Pharm., Inc., 184 F.R.D. 616, 617 (E.D. Mo. 1999); Doe v.
Sessions, No. 18-0004(RC), 2018 WL 4637014 (D.D.C. Sept. 27, 2018); Doe v.
Provident Life & Accident Ins. Co., 176 F.R.D. 464 (E.D. Pa. 1997); Roe v. Catholic
Health Initiatives Colo., No. 11-cv-021799-WYD-KMT, 2012 WL 12840 (D. Colo.
Jan. 4, 2012); Doe v. Standard Ins. Co., No. 1:15-cv-00105-GZS, 2015 WL 5778566
(D. Me. Oct. 2, 2015); Doe v. Regional Sch. Unit No. 21, No. 2:19-00341-NT, 2020
WL 2833248 (D. Me. May 29, 2020). In fact, the district court below previously
granted Plaintiffs leave to proceed pseudonymously in this case. (See Ex. B.)
The District of Colorado’s decision in Roe v. Catholic Health Initiatives
Colorado is particularly instructive. There, the court noted that the Americans with
Disabilities Act and Title VII both prohibit employers from disclosing an
employee’s private medical records or making improper inquiries into an
employee’s medical conditions. 2012 WL 12840, at *3–4. Given those general
prohibitions, (see 42 U.S.C. § 12112(d)(4)(c)), the court noted that forcing a plaintiff
whose claims arise out of medical conditions, decisions, and records to litigate in her
own name would necessarily force a violation of the federal policy at issue—even
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by the court itself. See 2012 WL 12840, at *5 (“The court also recognizes that, if it
requires Plaintiff to proceed under her own name, the court itself may be violating
at least the spirit of the provisions of the ADA that protect any information
gathered from a medical examination as confidential. The court is not inclined
to do so.” (emphasis added) (citation omitted)). The same policy considerations
should guide the Court here.
When a case involves issues of “the recipients of certain medical treatment,”
“the desire to maintain the anonymity of the [plaintiffs] is motivated by legitimate
reasons.” Bryan C. v. Lambrew, No. 1:21-cv-00005-NT, 2021 WL 242422, at *1 (D.
Me. Jan. 25, 2021). Here, the gravamen of Plaintiffs’ Verified Complaint is
inextricably intertwined with their receipt of (or request not to receive) certain
medical treatments. (Ex. G, V. Compl. ¶¶ 1-9.) Pseudonymity is warranted.
B.

The District Court’s Decision, Reversing Its Prior Order Granting
Pseudonymity, Is Plainly Erroneous and Conflicts With the
Majority of Decisions Across the Country on the Same Issue.
1.

The district court’s decision contradicts the decisions of the
other district courts to address the precise issue here.

In the two cases involving identical plaintiffs (healthcare workers) bringing
identical challenges (First Amendment and Title VII) against identical defendants
(state and hospital provider defendants) with identical evidence of potential harms
from disclosure (attorney declarations demonstrating public comments and vitriol
directed at plaintiffs), the district courts decided differently from the court below.
12
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See, e.g., Does v. Hochul, No. 1:21-cv-5067-AMD-TAM, 2022 WL 836990
(E.D.N.Y. Mar. 18, 2022); Does 1-14 v. Northshore University Healthsystem, No.
21-cv-05683, 2021 WL 5578790 (C.D. Ill. Nov. 30, 2021).
In Does 1-14, the district court found that proceeding under pseudonym was
appropriate for virtually identical challenges to COVID-19 vaccine mandates. 2021
WL 5578790 (C.D. Ill. Nov. 30, 2021). There, the court noted that “news articles
and online comments” about those seeking religious exemptions from COVID-19
vaccine mandates show the “ridicule [and] insult” reflective of “broader sentiment
around the country” towards religious objectors to COVID-19 vaccine mandates. Id.
at *9. And it held that the “threats, ridicule, ostracism, harassment, scorn and
opprobrium directed more generally at those who, like Plaintiffs, have religious
objections to the COVID-19 vaccine . . . demonstrate risk of serious social
stigmatization surpassing a general fear of embarrassment.” Id. (cleaned up). As
such, the court held that proceeding under pseudonym was appropriate.
In Does v. Hochul, where pseudonymous plaintiffs brought a challenge to
New York’s nearly identical attempt to abolish religious exemptions to COVID-19
vaccination requirements for healthcare workers, the district court held that “John
Does 1–2 and Jane Does 1–3 have established a sufficient interest in anonymity at
this phase of the litigation to overcome the public’s interest in disclosure and any
prejudice to Defendants.” 2022 WL 836990, at *4. Like here, the plaintiffs in Does
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v. Hochul moved to proceed under pseudonyms to protect their sincerely held and
quintessentially private religious beliefs and their private medical decisions. The
district court “recognize[d] the unique sensitivities that exist within the current
political climate and social context, particularly as to Plaintiffs’ religious
convictions,” and held that such private decisions tip in favor of allowing Plaintiffs
to proceed using pseudonyms. Id. at *5.
2.

The District Court’s Decision Contradicts the Decisions of
the Other District Courts to Address Similar Pseudonymity
Questions in COVID-19 Vaccine Mandate Cases.

In many other similar cases involving religious objectors’ challenges to
COVID-19 vaccine mandates, courts have also permitted the plaintiffs to proceed
under pseudonyms. In Does 1–11 v. Board of Regents of the University of Colorado,
the district court permitted plaintiffs challenging mandatory COVID-19 vaccine
policies to proceed using pseudonyms because of the current political climate. See
No. 1:21-cv-2637, 2022 WL 43897 (D. Colo. Jan. 5, 2022). The district court
acknowledged “the political climate and public attitudes concerning those who
refuse vaccination from COVID-19,” and concluded, “if outside persons know they
have chosen to be unvaccinated, they are personally subject to substantial risk of
retaliation, including physical harm.” Id. at *3. In making this determination the
court noted the following types of comments against those with objections to the
COVID-19 vaccine: “‘anti-vaxers are ignorant trash and don’t deserve to live. Gun
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them down while they’re all in one place and let God sort it out.’” Id. The court also
noted that even the President has publicly stated he is tired of religious objectors
refusing to take the COVID-19 vaccine: “We’ve been patient, but our patience is
wearing thin, and the refusal has cost all of us. . . .’” Id. As here, “[t]here is no
question that there exists in our nation a certain enmity from some persons in society
against those persons who choose not to become vaccinated.” Id. at *4.
In Navy SEAL 1 v. Austin, the court also granted the plaintiffs leave to proceed
using pseudonyms because of the threat inherent in many of the same public
statements and comments cited by Plaintiffs in this instant action. 2022 WL 520829,
at *2. The court noted that “[t]he statements and incidents cited by the plaintiffs
demonstrate, and everyday experience in recent weeks and months confirm, an acrid
public atmosphere of contention about masks, vaccines, mandates, and the like.” Id.
In Air Force Officer v. Lloyd, No 5:22-cv-00009-TES, 2022 WL 468030
(M.D. Ga. Feb. 15, 2022), the court again permitted United States Armed Forces
members to proceed using pseudonyms to challenge a COVID-19 vaccine mandate.
Id., at *2. The court noted that “personal safety and security as well as attestation to
her religious beliefs are highly relevant because of a social climate that is generally
hostile to those who decline a COVID-19 vaccine for any reason.” Id. And, when
considering the combination of private medical decisions involving vaccination,
private sincerely held religious beliefs, and the social climate stigmatizing those who
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decline vaccination, “the Court concludes that it is sufficient to warrant anonymity.”
Id. Much like Plaintiffs here, the plaintiff in Air Force Officer referenced social
media commentary, statements by political leaders, and other comments to
demonstrate the public hostility towards those with religious beliefs against COVID19 vaccination, and that comments concerning the issue warranted granting
pseudonymity. Specifically, “the Court sees no reason to invite what could become
even more hostile and directly targeted commentary by forcing her to disclose her
identity.” Id.
And, in U.S. Navy SEALS 1–26 v. Biden, the Northern District of Texas
entered a protective order shielding the plaintiff Navy SEALS’ identities, and only
required that they disclose their identities to the defendants. See Navy SEALS 1-26
v. Biden, No. 4:21-cv-01236-O, dkt. 34 (N.D. Tex. Dec. 2, 2021).
Finally, the district court previously took judicial notice of the “substantial
public controversy currently surrounding public and private mandates requiring
individuals to be vaccinated for the COVID-19 coronavirus or to provide proof of
vaccination status” (Ex. B at 4), and the court’s observation was based on many of
the same comments (directed specifically at Plaintiffs in this case) that have led other
courts to allow pseudonymous proceedings. That same “substantial public
controversy” remains alive and well today, and it still demonstrates that “Plaintiffs
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have a reasonable fear of harm that outweighs the public’s interest in open
litigation.” (Id.)
C.

Plaintiffs Face the Indisputable Prospect of Ostracism, Vitriol,
Harm, and Physical Violence Absent a Stay.

There is no question that the fear of harm from disclosure of a plaintiff’s
identity is a substantial factor in determining whether a plaintiff should be permitted
to proceed under a pseudonym. See, e.g., Doe v. City of Chicago, 360 F.3d 667 (7th
Cir. 2004) (“The fear of retaliation is often a compelling ground for allowing a party
to litigate anonymously.”); United States v. Doe, 655 F.2d 920, 922 n.1 (9th Cir.
1981) (same); Doe v. Stegall, 653 F.2d 180, 186 (5th Cir. 1981) (same); Doe v. St.
Clair Cnty., No. 18-CV-380-SMY-SCW, 2018 WL 1071744 (S.D. Ill. Feb. 26,
2018) (same).
A mere sampling of the community comments from the Bangor Daily News
article concerning Plaintiffs’ lawsuit demonstrates considerable hostility towards
Plaintiffs’ requests:
• “Well one would have to wonder if the above is really true since
both these deplorable ‘Christian’ sociopathic groups see no
harm in placing innocents at risk of serious long term health
problems or death.”
• “These people turn my stomach! Somebody’s fake religion has
nothing to do with our health. Such a lawsuit shouldn’t even be
considered by the court. In fact, maybe as citizen, Americans
ought to be suing the fools who put this lawsuit together.”
• “The Liberty Counsel is the Christian American Taliban.”
17
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• “This dangerous and deadly public health matter presents an
opportunity to further control those who look to [religion] for
spiritual nourishment.”
• “When your choice endangers everyone around you, you are a
public threat, and should be incarcerated, just as you would
be if you were firing a gun at random in a crowd.”
(Ex. D, ¶7.)
In New York, when discussing a COVID-19 vaccine mandate identical to that
at issue here, plaintiffs challenging that mandate were likewise subjected to hostile
commentary, threats, and even ostracism by their own governor. See Rush
Transcript: Governor Hochul Attends Service at Christian Cultural Center, (Sept.
26,

2021),

https://www.governor.ny.gov/news/rush-transcript-governor-hochul-

attends-service-christian-cultural-center.
The examples of hostility towards religious objectors abound. A recent guest
on an MSNBC program referred to those seeking religious exemptions as
“bioterrorists” and called for “drone strikes” against those who object to such
mandatory vaccines. See Hannah Bleau, MSNBC Guest Calls for Drone Strikes on
Americans Opposed to Vaccine Mandates, Breitbart (Sept. 10, 2021),
https://www.breitbart.com/politics/2021/09/10/msnbc-guest-calls-drone-strikesamericans-opposed-vaccine-mandates/. A commentator on ABC News’s This Week
stated that the government should “just make it almost impossible for people to—to
live their lives without being protected and protecting the rest of us.” ‘This Week’
18
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Transcript 7-25-21: Speaker Nancy Pelosi & Sen. Rob Portman, ABC News (July
25, 2021), https://abcnews.go.com/Politics/week-transcript-25-21-speaker-nancypelosi-sen/story?id=79045738. Another national commentator made a similar
statement that those with religious objections to the vaccine “should be exiled from
society until they get their shots.” Ryan Cooper, The case against anti-vaxxer
coddling, The Week (Aug. 12, 2021) https://theweek.com/politics/1003600/antivaxxers-coddling.
The comments of Plaintiffs’ own community in Maine—in Media
Intervenor’s own publications—contain explicit threats and stigmatization of
Plaintiffs and demonstrate the legitimacy of Plaintiffs’ fears of reprisal.
• “The community has every right to ostracize them.”
• “For someone to care more about their rights than those who are sick
and seeking help . . . the answer is simple: ostracize them from their
medical community. And make them and their legal representatives
accountable for all the legal fees for being just plain morons.”
• “We may as well know their names because if they apply for jobs, I
doubt many will be interested in hiring them.”
Megan Gray, Maine newspapers can challenge anonymity of plaintiffs in vaccine
mandate lawsuit, judge says, Portland Press Herald (Dec. 30, 2022),
https://www.pressherald.com/2021/12/30/maine-newspapers-can-challengeanonymity-of-plaintiffs-in-vaccine-mandate-lawsuit-judge-says/.
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Given that the principal justification for permitting litigants to proceed
pseudonymously is to protect them against ostracization, stigmatization, and fear of
reprisals from their community, Doe v. Blue Cross & Blue Shield of R.I., 794 F.
Supp. 72, 73–74 (D.R.I. 1992), such opprobrium from Plaintiffs’ own community,
directed specifically at Plaintiffs, in response to an article covering Media
Intervenors’ challenge to Plaintiffs’ use of pseudonyms—in Media Intervenors’
own publication—certainly demonstrates that Plaintiffs have a reasonable fear of
harm and ostracism from their community if their identities are made known to the
public. Indeed, the published comments specifically state that ostracism and stigma
are precisely what “should” happen to Plaintiffs. Thus, as in Doe v. Stegall, there is
ample evidence that “the Does may expect extensive harassment and perhaps even
violent reprisals if their identities are disclosed to [the] community hostile to the
viewpoint reflected in plaintiffs’ complaint.” 653 F.2d at 186.
III.

PLAINTIFFS SATISFY THE REMAINING ELEMENTS FOR A STAY
PENDING APPEAL.
As the district court itself recognized, “there is undeniably a strong public

interest in protecting litigants’ identities if they would face harm if their identities
are publicized.” (Ex. A, Unsealing Order, at 9.) As demonstrated supra, Plaintiffs
certainly face severe repercussions from disclosure of their identities.
Media Intervenors claimed below that their First Amendment rights would be
injured by a stay for even a minimal period. (Dkt. 139 at 5.) But Media Intervenors’
20
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irreparable harm is premised on a supposed concrete First Amendment injury
resulting from their having access to every detail of these proceedings except
Plaintiffs’ identities. No such concrete right, and thus, no such concrete injury,
exists. In fact, as the First Circuit just recognized in a similar challenge by the same
media corporations for access to judicial records, “[n]either [the First Circuit] nor
the Supreme Court has recognized any right under the First Amendment to access
documents filed in civil cases.” Courthouse News Service v. Quinlan, 32 F.4th 15,
20 (1st Cir. 2022). And, in this Circuit, there is doubt as to whether any First
Amendment right to access exists in civil proceedings. Id.; see also El Dia, Inc. v.
Hernandez Colon, 963 F.2d 488, 495 (1st Cir. 1992) (“[W]e are doubly skeptical. .
. . [W]e seriously question whether Richmond Newspapers and its progeny carry
positive implications favoring rights of access outside the criminal justice system.”).
For this reason, Media Intervenors’ claims of irreparable injury must be tempered
by “the problematic nature of [their] constitutional claims.” Id.
And, to the extent Media Intervenors have a right of access, the right is
satisfied by the current status quo. As the court recognized in Navy SEAL 1 v. Austin,
as to the “public’s interest” in open court proceedings, because the proceedings are
otherwise open concerning the claims made, the issues presented, the filings with
the court, and the orders of the court, “[t]he names add nothing substantial, but
enable those who—through ‘social media,’ as well as more immediate
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mechanisms—intimidate, harass, and defame.” 2022 WL 520829, at *2. Similarly,
in Air Force Officer v. Lloyd, the court noted that it was “confident that the public’s
interest regarding Plaintiff’s free exercise claims can be served without the general
public knowing who she is.” 2022 WL 468030, at *2. Preserving the status quo while
Plaintiffs pursue further review will impose no harm on the public interest.
CONCLUSION
Because the Court “cannot anonymize a litigant’s already publicized identity”
once revealed, and because “[t]hat bell cannot be unrung,” Doe v. Coll. of N.J., 997
F.3d at 494, a stay is the only mechanism for ensuring that Plaintiffs do not suffer
irreparable injury during the pendency of this appeal. Absent a stay, Plaintiffs will
be deprived of any meaningful review of the underlying order. A stay under these
circumstances is warranted and should be granted.
Respectfully submitted,
/s/ Daniel J. Schmid
Mathew D. Staver, Counsel of Record
Horatio G. Mihet
Roger K. Gannam
Daniel J. Schmid
LIBERTY COUNSEL
P.O. Box 540774
Orlando, FL 32854
(407) 875-1776
court@LC.org
hmihet@LC.org
rgannam@LC.org
dschmid@LC.org
Attorneys for Plaintiffs–Appellants
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE
JANE DOES 1-6, et al.,
Plaintiffs,
v.
JANET T. MILLS, in her official
capacity as Governor of the
State of Maine, et al.,
Defendants.

)
)
)
)
) 1:21-cv-00242-JDL
)
)
)
)
)
)

ORDER ON MOTION TO UNSEAL PLAINTIFFS’ IDENTITIES
The Plaintiffs are eight Maine healthcare workers and one individual
healthcare provider who challenge an August 2021 change to Maine law that requires
employees of designated Maine healthcare facilities to be vaccinated against the
COVID-19 coronavirus. The complaint (ECF No. 1) also names Plaintiffs Jack Does
1 through 1000 and Joan Does 1 through 1000 as putative plaintiffs who have not yet
been joined in the action.

Two media companies—MTM Acquisition, Inc., d/b/a

Portland Press Herald/Maine Sunday Telegram, Kennebec Journal, and Morning
Sentinel, and SJ Acquisition, Inc., d/b/a Sun Journal (collectively, the “Media
Intervenors”)—were granted leave to intervene for the limited purpose of challenging
the Plaintiffs’ use of pseudonyms in this matter (ECF No. 95). The Media Intervenors
now seek an order unsealing the Plaintiffs’ identities (ECF No. 105), arguing that the
Plaintiffs should not continue to be permitted to proceed pseudonymously because
the Plaintiffs’ alleged fear of harm no longer outweighs the public’s interest in open
legal proceedings. The Plaintiffs oppose the motion (ECF No. 110). The Defendants—
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three Maine officials and five private healthcare corporations—take no position (ECF
Nos. 86, 88). For the following reasons, I grant the Media Intervenors’ motion.
I. BACKGROUND
The factual background of this action is set forth in greater detail in my prior
order denying the Plaintiffs’ motion for preliminary injunction. See Does 1-6 v. Mills,
No. 1:21-cv-00242, 2021 WL 4783626, at *2-4 (D. Me. Oct. 13, 2021).
At the outset of this litigation, the Plaintiffs moved to proceed pseudonymously
(ECF No. 21), contending that their reasonable fear of harm if their identities were
revealed outweighed the public’s interest in open litigation. I granted the Plaintiffs’
motion in part after taking judicial notice of the substantial public controversy that
surrounded COVID-19 vaccination mandates at the time, but I reserved the authority
to revisit the issue if the case proceeded beyond the preliminary-injunction stage.1
Does 1-6 v. Mills, No. 1:21-cv-00242, 2021 WL 4005985, at *2-3 (D. Me. Sept. 2, 2021).
I subsequently denied the Plaintiffs’ request for preliminary injunction on October
13, 2021, Does 1-6 v. Mills, 2021 WL 4783626, at *18, which was affirmed by the U.S.
Court of Appeals for the First Circuit, Does 1-6 v. Mills, 16 F.4th 20, 37 (1st Cir. 2021),
application for injunctive relief denied sub nom. Does 1-3 v. Mills, 142 S. Ct. 17 (2021).
The Plaintiffs then sought a writ of certiorari from the United States Supreme Court,
which was denied. Does 1-3 v. Mills, 142 S. Ct. 1112 (2022). Thus, the preliminaryinjunction phase of the litigation has concluded and the question of whether, moving
The motion was granted in part to permit the Plaintiffs to proceed pseudonymously as to the public
but denied as to Plaintiffs’ request to conceal their identities from the State Defendants’ counsel of
record, the individual State Defendants, and State employees with knowledge of the facts alleged in
the complaint and who were determined by State Defendants’ counsel to be reasonably necessary to
respond to the Plaintiffs’ motion for preliminary injunction. Does 1-6 v. Mills, No. 1:21-cv-00242, 2021
WL 4005985, at *3 (D. Me. Sept. 2, 2021).
1
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forward, the Plaintiffs should be permitted to proceed pseudonymously is properly
revisited.
II. ANALYSIS
I begin by examining the general principles governing the circumstances under
which parties may be permitted to proceed pseudonymously. I will then turn to
address the parties’ arguments for and against pseudonymity.
A.

General Principles
The Federal Rules of Civil Procedure require that all parties be named in the

caption of a complaint and do not provide a mechanism for pseudonymous litigation.
Fed. R. Civ. P. 10(a) (“The title of the complaint must name all the parties . . . .”); Doe
v. Trs. of Dartmouth Coll., Civil No. 18-cv-040, 2018 WL 2048385, at *2 (D.N.H. May
2, 2018). “This rule serves more than administrative convenience.” Plaintiff B v.
Francis, 631 F.3d 1310, 1315 (11th Cir. 2011) (quoting Doe v. Frank, 951 F.2d 320,
322 (11th Cir. 1992)). “It protects the public’s legitimate interest in knowing all of
the facts involved, including the identities of the parties.” Id. (quoting Frank, 951
F.2d at 322). Additionally, “[t]here is a strong common law presumption favoring
public access to judicial proceedings and records,” and in general, a case must proceed
in the actual names of the parties. Doe v. Reg’l Sch. Unit No. 21, No. 2:19-00341,
2020 WL 2833248, at *1 (D. Me. May 29, 2020) (quoting Flanders v. Maine, No. 2:12cv-00277, 2019 WL 2929500, at *2 (D. Me. July 8, 2019)). In the context of public
access to judicial records and documents, the First Circuit has repeatedly explained
that such access “allows the citizenry to ‘monitor the functioning of our courts,
thereby insuring quality, honesty and respect for our legal system.’” Nat’l Org. for
3
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Marriage v. McKee, 649 F.3d 34, 70 (1st Cir. 2011) (quoting FTC v. Standard Fin.
Mgmt. Corp., 830 F.2d 404, 410 (1st Cir. 1987)). In addition to the common law
presumption of public access, courts have generally acknowledged the existence of a
qualified First Amendment right of access to certain proceedings and documents in
criminal cases, and likely in civil cases as well.

See Courthouse News Serv. v.

Quinlan, 32 F.4th 15, 20 & nn.7-8 (1st Cir. 2022) (explaining that although neither
the Supreme Court nor the First Circuit has recognized a First Amendment right to
access documents filed in civil cases, other circuits that have considered the question
have concluded that a qualified right exists).
However, Federal courts permit plaintiffs in civil suits to proceed
pseudonymously in “exceptional cases.” Doe v. Megless, 654 F.3d 404, 408 (3d Cir.
2011). An exceptional case may exist where the party seeking pseudonymity “‘has a
substantial privacy right which outweighs the customary and constitutionally
embedded presumption of openness in judicial proceedings.’” Doe v. Massachusetts,
Civil Action No. 21-12034, 2022 WL 847151, at *1 (D. Mass. Mar. 22, 2022) (quoting
Doe v. W. New Eng. Univ., CIVIL ACTION NO. 3:19-30124, 2019 WL 10890195, at
*1 (D. Mass. Dec. 16, 2019)).
Courts in the First Circuit addressing motions to proceed pseudonymously
have also applied the Third Circuit’s multi-factor test set forth in Megless, which
identifies nine factors to be considered. See Reg’l Sch. Unit No. 21, 2020 WL 2833248,
at *2; Trs. of Dartmouth Coll., 2018 WL 2048385, at *4-5. 2 The Megless decision

Neither the Supreme Court nor the First Circuit has delineated a test to determine whether
pseudonymity of parties should be permitted; however, other circuits have set out multi-factor tests
for district courts to apply in determining whether the plaintiffs have set out an “exceptional case”
2
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identified six factors that weigh in favor of allowing a litigant to proceed
pseudonymously:
(1) the extent to which the identity of the litigant has been kept
confidential; (2) the bases upon which disclosure is feared or sought to
be avoided, and the substantiality of these bases; (3) the magnitude of
the public interest in maintaining the confidentiality of the litigant’s
identity; (4) whether, because of the purely legal nature of the issues
presented or otherwise, there is an atypically weak public interest in
knowing the litigant’s identities; (5) the undesirability of an outcome
adverse to the pseudonymous party and attributable to his refusal to
pursue the case at the price of being publicly identified; and (6) whether
the party seeking to sue pseudonymously has illegitimate ulterior
motives.
654 F.3d at 409 (quoting Doe v. Provident Life & Accident Ins., 176 F.R.D. 464, 46768 (E.D. Pa. 1997)). In contrast, three other factors weigh against pseudonymity:
[(7)] the universal level of public interest in access to the identities of
litigants; [(8)] whether, because of the subject matter of this litigation,
the status of the litigant as a public figure, or otherwise, there is a
particularly strong interest in knowing the litigant’s identities, beyond
the public’s interest which is normally obtained; and [(9)] whether the
opposition to pseudonym by counsel, the public, or the press is
illegitimately motivated.
Id. (quoting Provident Life, 176 F.R.D. at 468). As the Megless court explained, the
ultimate purpose of this and similar factor-based balancing tests is to enable the court
to decide “whether a litigant has a reasonable fear of severe harm that outweighs the
public’s interest in open litigation.” 654 F.3d at 409.

requiring pseudonymity. See Doe v. Stegall, 653 F.2d 180, 185-86 (5th Cir. 1981) (identifying four
factors, including whether the plaintiff would be required to disclose information “of the utmost
intimacy,” to be considered when a plaintiff seeks to proceed pseudonymously); Does I thru XXIII v.
Advanced Textile Corp., 214 F.3d 1058, 1068-69 (9th Cir. 2000) (adopting a five-factor test
incorporating several of the Stegall factors, as well as the severity of the threatened harm and
reasonableness of the moving party’s fear of that harm); Sealed Plaintiff v. Sealed Defendant #1, 537
F.3d 185, 188-90 (2d Cir. 2008) (reviewing balancing tests developed in other circuits and adding
several factors to the Ninth Circuit’s test). At the oral argument held on May 4, 2022, the parties
agreed that Megless provides a workable framework for this Court’s analysis; thus, I apply the Megless
factors in this case.
5
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Both parties also cite to the growing body of recent decisions from other trial
courts addressing requests for, and challenges to, pseudonymity in COVID-19-related
cases, which have reached varying results. 3 I have considered these decisions and
find them instructive; however, none are determinative given the unique issues and
facts presented by the case at hand.
B.

The Privacy Interests Presented in this Case
The Plaintiffs assert that they have substantial privacy interests in their

religious beliefs opposing the COVID-19 vaccine and their resulting medical decisions
to refuse the vaccine. These interests, they assert, are inextricably intertwined with
one another and support shielding their identities from public disclosure. I consider
this argument primarily under the second Megless factor, which requires an
assessment of the reasons the Plaintiffs fear the public disclosure of their identities
and the substantiality of those reasons.
As alleged in the complaint, the Plaintiffs’ reason for refusing the COVID-19
vaccination is rooted in their religious-based objection to abortion and their assertion
3 Compare Navy Seal 1 v. Austin, CASE NO. 8:21-cv-2429, 2022 WL 520829, at *1-2 (M.D. Fla. Feb.
18, 2022) (granting the plaintiffs’ request to proceed using pseudonyms in a challenge to a government
COVID-19 vaccine mandate), Does 1 through 11 v. Bd. of Regents of the Univ. of Colo., Civil Action No.
21-cv-02637, 2022 WL 43897, at *5 (D. Colo. Jan. 5, 2022) (granting the plaintiffs’ request to proceed
pseudonymously prior to ruling on the motion for preliminary injunction and “until further order of
the court”), and Does 1-2 v. Hochul, 21-CV-5067, 2022 WL 836990, at *10 (E.D.N.Y. Mar. 18, 2022)
(allowing the plaintiffs to proceed pseudonymously in their challenge to New York’s COVID-19 vaccine
mandate for healthcare workers, but noting that, “although the balance of factors tips in favor of
Plaintiffs at this phase of the case, this balance could change as the case progresses”), with Oklahoma
v. Biden, Case No. CIV-21-1136-F, 2022 WL 356736, at *2-4 (W.D. Okla. Feb. 2, 2022) (denying the
plaintiffs’ request to proceed pseudonymously in a challenge to a government COVID-19 vaccine
mandate because the vaccination decision is not “highly sensitive” even when that choice is faith based,
and concluding that criticism and ostracism are not equivalent to a real danger of physical harm), and
Doe v. City Univ. of N.Y., No. 21 Civ. 9544, 2021 WL 5644642, at *6 (S.D.N.Y. Dec. 1, 2021) (denying
the plaintiff’s request to proceed pseudonymously in challenging his college’s COVID-19 vaccination
policy because he did not “me[e]t his burden of demonstrating that his ‘interest in anonymity’
outweighs the prejudice to defendants and ‘the customary and constitutionally-embedded presumption
of openness in judicial proceedings” (quoting Sealed Plaintiff, 537 F.3d at 189)).
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that fetal stem cells were used in the development of COVID-19 vaccines. I take
judicial notice of the fact that the Plaintiffs’ religious-based opposition to abortion is
a belief held by many Americans and is associated with a longstanding public debate
concerning the use of fetal cells for medical and scientific purposes. See generally
Inst. of Med. (US) Conf. Comm. on Fetal Rsch. and Applications, Setting the Stage:
Fetal Research, Fetal Tissue Research, and Historical Timeline of Regulation and
Legislation (2004), https://www.ncbi.nlm.nih.gov/books/NBK231997.

Accordingly,

and contrary to the Plaintiffs’ position, I treat the religious beliefs underlying the
Plaintiffs’ opposition to mandatory COVID-19 vaccinations as not so highly
controversial or unique as to subject the Plaintiffs to a reasonable fear of severe harm
if their identities are revealed.
The same is true with respect to the Plaintiffs’ unvaccinated status. A person’s
decision to receive or refuse a vaccine is not on par with the intimate medical or
psychiatric matters that have traditionally been protected by pseudonymous
proceedings. As one court recently characterized it “vaccination status simply is not
at that level.” Air Force Officer v. Austin, CIVIL ACTION NO. 5:22-cv-00009, 2022
WL 468030, at *2 (M.D. Ga. Feb. 15, 2022) (quoting Coker v. Austin, No. 3:21-cv01211, slip op. at 4 (N.D. Fla. Dec. 1, 2021), ECF No. 49). Vaccinations and the need
to provide proof of vaccination status have become commonplace in modern times.
See Vernonia Sch. Dist. 47 J v. Acton, 515 U.S. 646, 656 (1995) (“[p]ublic school
children are routinely required to . . . be vaccinated against various diseases.”); see
also Drew DeSilver, States Have Mandated Vaccinations Since Long Before COVID19, Pew Research Center (Oct. 8, 2021), https://www.pewresearch.org/fact7
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tank/2021/10/08/states-have-mandated-vaccinations-since-long-before-covid-19/.
Thus, a person’s unvaccinated status—whether in relation to COVID-19 or some
other infectious disease for which a vaccine is publicly mandated—is not in and of
itself an inherently private, highly sensitive medical condition that calls for
pseudonymity.

See, e.g., Doe v. City Univ. of N.Y., No. 21 Civ. 9544, 2021 WL

5644642, at *2 (S.D.N.Y. Dec. 1, 2021) (concluding that “there is no independent
medical issue separate and apart from plaintiff’s refusal to receive a COVID-19
vaccine on religious grounds” and that “[u]nder these circumstances, relying on a
medical issue as a basis for anonymity does not withstand analysis”); Bd. of Regents
of Univ. of Colo., 2022 WL 43897, at *3 (finding that, “standing alone, a medical
condition that is described as unvaccinated against COVID-19 is not so highly
sensitive and personal in nature as to overcome the presumption of openness in
judicial proceedings”). 4
The Plaintiffs’ religious beliefs and their resulting medical decisions not to be
vaccinated against COVID-19, whether considered separately or together, do not
present privacy interests so substantial as to support pseudonymous proceedings.
C.

Risk of Severe Harm to Plaintiffs if Their Identities are Unsealed
The Plaintiffs also contend that the heightened public passions concerning

mandatory COVID-19 vaccinations place them at a heightened risk of severe social
stigma and worse if their identities are publicly revealed. I consider this argument
under the both the second and third Megless factors. The third factor examines the

To the extent that there are sensitive medical records or information that may be relevant to this
litigation, those privacy interests can be addressed through a protective order.
4
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magnitude of the public’s interest in maintaining the confidentiality of the litigants’
identities, as there is undeniably a strong public interest in protecting litigants’
identities if they would face harm if their identities were publicized.
The primary evidentiary support the Plaintiffs’ have offered in support of
maintaining their anonymity is the declaration of their attorney, Daniel J. Schmid,
which was originally submitted (ECF No. 21-1) with the Plaintiffs’ Motion to Proceed
Using a Pseudonym (ECF No. 21) in August 2021. 5 Paragraph seven of the Schmid
Declaration provides the most specific factual support for the Plaintiffs’ argument
concerning their fear of social stigmatization. It includes the following quotes from
anonymous on-line comments made in response to a Bangor Daily News article
published on August 25, 2021, regarding this lawsuit:
Anyway, Church Lady, what’s this Constitution thingy people are
referring to all the time.
Anyway Church Lady, what’s this lawsuit about again?
Well one would have to wonder if the above is really true since both these
deplorable ‘Christian’ sociopathic groups see no harm in placing
innocents at risk of serious long term health problems or death.
These people turn my stomach! Somebody’s fake religion has nothing to
do with our health. Such a lawsuit shouldn’t even be considered by the
court. In fact, maybe as citizen, Americans ought to be suing the fools
who put this lawsuit together.
The Liberty Counsel is the Christian American Taliban.
This dangerous and deadly public health matter presents an
opportunity to further control those who look to [religion] for spiritual
nourishment.
I do not consider additional factual allegations made by Attorney Roger K. Gannam in the Plaintiffs’
memorandum of law (ECF No. 110) dated February 28, 2022. The memorandum of law is not verified
and largely fails to identify the speaker, date, or source of each of the statements quoted or
paraphrased.
5

9

Case: Case
22-1435
Document: 00117890425
Page:
1005/31/22
Date Filed:
Entry#:ID:
6503409
1:21-cv-00242-JDL
Document 131
Filed
Page06/22/2022
10 of 13 PageID
1467

When your choice endangers everyone around you, you are a public
threat, and should be incarcerated, just as you would be if you were
firing a gun at random in a crowd.
ECF No. 21-1 ¶ 7 (alteration in original) (emphases omitted).
Some of these comments express hostility toward the Plaintiffs’ opposition to
being vaccinated against COVID-19, but they do not contain any direct or indirect
threats of harm against the Plaintiffs or others. Hostile and arguably intemperate
comments of this sort are often part of the public discourse litigants encounter when
they turn to a public forum, such as a court, seeking redress of their federal
constitutional and statutory rights.

The comments cited in Attorney Schmid’s

declaration do not demonstrate that the social ostracization Plaintiffs could face if
their identities are made known to the public is so substantial as to constitute a
reasonable fear of severe harm.
Further, the information contained in the Schmid Declaration does not allow
for a meaningful evaluation of specific adverse consequences or threats that can
reasonably be expected from the public disclosure of the Plaintiffs’ identities. The
individual Plaintiffs themselves have not submitted declarations which allow for an
assessment of the harm or harms they fear if their identities are revealed.

In

addition, although the Schmid Declaration asserts that, as of August 2021, an
unspecified number of the Plaintiffs would remove themselves from this action if their
identities were disclosed to their employers and to the public, the record reflects that
none of the Plaintiffs withdrew from this case following the court-authorized
disclosure of their identities to their employers in December 2021 (ECF No. 94).
10
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The Plaintiffs have not demonstrated that the public controversy associated
with mandatory COVID-19 vaccinations will result in the Plaintiffs being socially
stigmatized to a substantial degree if the Plaintiffs’ identities are publicly revealed.
D.

Consideration of the Additional Relevant Megless Factors
I now turn to several additional Megless factors relevant to the circumstances

of this case. 6
The Plaintiffs have not provided any evidence regarding the extent to which
they have kept their identities and connection to this case shielded from family,
friends, and their respective communities, as is required for an evaluation of the first
Megless factor.
As to the fourth factor—whether there is an atypically weak public interest in
knowing the litigants’ identities because of the purely legal nature of the issues
presented—the Plaintiffs contend that because the issues presented by their
complaint are purely legal and not factual in nature, the public’s interest in their
identities is nominal. This argument ignores that the complaint includes as-applied
challenges to Maine’s COVID-19 vaccine mandate.

For example, the complaint

asserts that “[t]he Governor’s COVID-19 Vaccine Mandate, on its face and as applied,
places Plaintiffs in an irresolvable conflict between compliance with the mandate and
their sincerely held religious beliefs.”

ECF No. 1 ¶ 128 (emphasis added).

By

challenging the actions of the private hospital employers, the Plaintiffs have, as
Several of the Megless factors are inapplicable here. Neither party has argued that the sixth or
ninth factors, which assess whether the party bringing suit has illegitimate ulterior motives for
seeking pseudonymity or whether the party opposing pseudonymity does so for illegitimate motives,
are at issue here and so I do not consider these factors. The Plaintiffs also do not argue that they seek
pseudonymity because they wish to protect their identities if the outcome of the case is adverse to their
position, and so I do not consider the fifth factor.
6
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another court has recently recognized in a case involving similar claims, “put factual
questions about [their own] actions at issue in this lawsuit.” City Univ. of N.Y., 2021
WL 5644642, at * 5.

The complaint asserts employment discrimination claims

against the Plaintiffs’ private hospital employers under Title VII. The Title VII
claims made against the private healthcare provider Defendants will necessarily
require consideration of facts associated with each Plaintiff’s employment
circumstances, specific accommodation request, and credibility.
The seventh and eighth Megless factors together assess the level and strength
of the public’s interest in knowing the Plaintiffs’ identities. The level of public
interest in the subject matter of this case is high because the Plaintiffs seek to
invalidate a mandatory vaccination requirement for healthcare workers adopted in
response to a nationwide pandemic. The statewide effectiveness of the public health
response to the pandemic is an important matter and, consequently, is of great public
interest. In addition, the Plaintiffs’ employment discrimination, as-applied claims
against the private healthcare provider Defendants—operators of several of Maine’s
largest healthcare systems—suggests that there is a strong public interest in the
identities, occupations and accommodation requests of potentially hundreds or even
thousands of Maine healthcare workers who would be exempt from the mandatory
vaccination requirement if the Plaintiffs prevail in this action.
III. CONCLUSION
For the foregoing reasons, the Plaintiffs have not shown that their fear of
severe harm if their identities are revealed is objectively reasonable. To be clear,
there is no reason to doubt the sincerity of the Plaintiffs’ generally expressed
12
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subjective fears or to infer that their effort to shield their identities results from
ulterior motives. In the final analysis, however, there is a near total absence of proof
that their expressed fears are objectively reasonable. On this record, the Plaintiffs’
privacy interests have not been shown to outweigh the public interest associated with
the presumption of openness that applies to civil proceedings.
Having carefully weighed the relevant factors, I conclude that the Plaintiffs
have not met their high burden of showing a need to overcome the strong presumption
favoring public access to civil proceedings, as required for them to continue to proceed
pseudonymously. The Media Intervenor’s Motion to Unseal Plaintiffs’ Identities
(ECF No. 105) is GRANTED. It is ORDERED that the Plaintiffs shall file a first
amended complaint, by June 7, 2022 identifying by name those individual Plaintiffs
who elect to proceed as named and identified Plaintiffs in this action.

SO ORDERED.
Dated this 31st day of May, 2022.

/s/ JON D. LEVY
CHIEF U.S. DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE
JANE DOES 1-6, et al.,
Plaintiffs,
v.
JANET T. MILLS, in her official
capacity as Governor of the
State of Maine, et al.,
Defendants.

)
)
)
)
) 1:21-cv-00242-JDL
)
)
)
)
)
)

ORDER ON PLAINTIFFS’ MOTION TO PROCEED UNDER PSEUDONYMS
AND FOR PROTECTIVE ORDER
The Plaintiffs in this case are Maine healthcare workers and one individual
healthcare provider, who challenge recent changes to Maine law which, they contend,
have the effect of requiring all employees of Maine healthcare facilities to be
vaccinated against the COVID-19 coronavirus by October 1, 2021. On August 25,
2021, the Plaintiffs filed a five-count Complaint against Janet T. Mills, the Governor
of Maine; Dr. Nirav D. Shah, the Director of the Maine Center for Disease Control
and Prevention (MCDC); Jeanne M. Lambrew, the Commissioner of the Maine
Department of Health and Human Services (DHHS); and five incorporated entities
that operate healthcare facilities in Maine 1 (the “Hospital Defendants”) (ECF No. 1).
The Plaintiffs contend that the Emergency Rule issued by the Department of Health
and Human Services and Maine Center for Disease Control and Prevention, 10-144
C.M.R. ch. 264, § 2(A) (effective Aug. 12, 2021), which mandates vaccines for
Specifically, the Hospital Defendants are Genesis Healthcare of Maine, LLC; Genesis Healthcare,
LLC; Northern Light Health Foundation; MaineHealth; and MaineGeneral Health.
1
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healthcare workers, and the Hospital Defendants’ actions in enforcing it, violate
federal law.
The Plaintiffs seek permission to proceed using pseudonyms, as well as a
protective order restricting the Defendants’ access to their identities (ECF No. 21).
For the reasons that follow, I grant the Plaintiffs’ motion in part and deny the motion
in part.
I. BACKGROUND
The Complaint names and describes the Plaintiffs using the following
pseudonyms: Jane Does 1-5 and John Does 2-3 are healthcare workers employed by
the Hospital Defendants; John Doe 1 is a licensed healthcare provider who operates
his own practice; and Jane Doe 6 is a healthcare worker employed by John Doe 1.
Additionally, the Complaint names two thousand nominal parties—Jack Does 1
through 1000 and Joan Does 1 through 1000—who are allegedly healthcare workers
employed by the Hospital Defendants, but who have not yet been identified.
The Plaintiffs assert that they have sincerely held religious objections to the
COVID-19 vaccine, and that the lack of a religious exemption to Maine’s vaccination
requirement violates their federal constitutional and statutory rights. They contend
that the highly sensitive nature of the case, which involves their personal medical
decisions as well as their religious beliefs, as well as the threat of retribution and
retaliation from the Defendants and from the public at large, justifies a court order
restricting access to their identities.

2
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II. DISCUSSION
In their motion, the Plaintiffs seek two forms of protection. First, they request
leave to proceed pseudonymously, i.e., to shield their identities from the public at
large. Second, they ask the Court to issue a protective order that would restrict
disclosure of their identities even to the Defendants; specifically, they request an
“attorney’s-eyes-only” provision in which the Plaintiffs’ identities would only be
known by Defendants’ attorneys and no one else.
1.

Proceeding Under Pseudonym
“There is a strong common law presumption favoring public access to judicial

proceedings and records,” and in general, a case must proceed in the real names of
the parties. Doe v. Reg’l Sch. Unit No. 21, No. 2:19-00341-NT, 2020 WL 2833248, at
*1 (D. Me. May 29, 2020) (internal quotation marks omitted). However, federal courts
permit parties to proceed under pseudonym in some circumstances. See id. Although
neither the Supreme Court nor the First Circuit has specifically explained the
circumstances under which a plaintiff may proceed pseudonymously, other circuit
courts “have developed balancing tests specifically for assessing whether the use of a
pseudonym should be permitted.” Id. at *2. Courts in the First Circuit have generally
followed the Third Circuit’s test, which sets forth nine factors which ultimately focus
on “whether a litigant has a reasonable fear of severe harm that outweighs the
public’s interest in open litigation.” Doe v. Megless, 654 F.3d 404, 409 (3d Cir. 2011);
see Reg’l Sch. Unit No. 21, 2020 WL 2833248, at *2; Doe v. Trs. of Dartmouth Coll.,
No. 18-cv-040-LM, 2018 WL 2048385, at *4-5 (D. Mass. May 2, 2018).

3
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After considering the Megless factors in conjunction with the limited record
available at this point, as well as the Defendants’ failure to object to the Plaintiffs
proceeding pseudonymously, I conclude that the Plaintiffs have a reasonable fear of
harm that outweighs the public’s interest in open litigation at this preliminary stage.
In arriving at this conclusion, I take judicial notice of the substantial public
controversy currently surrounding public and private mandates requiring individuals
to be vaccinated for the COVID-19 coronavirus or to provide proof of vaccination
status. Fed. R. Evid. 201(b)(1). Thus, the Plaintiffs will be permitted to proceed
under pseudonyms. However, the Court reserves the authority to revisit this issue
should the case proceed past the preliminary-injunction stage.
2.

Scope of the Protective Order
A court may issue a protective order upon a showing of “good cause.” Fed. R.

Civ. P. 26(c)(1). Within the context of a protective order, “an ‘attorneys’ eyes only’
designation is highly restrictive, and . . . the party requesting such an order [] has the
initial burden to ‘describe the alleged harm it will suffer from any disclosure with a
particular and specific demonstration of fact.’” Perez v. Bodega Latina Corp., No. EP19-CV-00360, 2021 WL 3272211 (W.D. Tex. July 30, 2021). Additionally, I must
consider whether the Plaintiffs have demonstrated a strong interest in designating
their identities as “attorneys eyes only” that outweighs a competing need of the
defendants to know the plaintiffs’ identities to participate meaningfully in the case.
Reese v. Liberty, No. 1:18-cv-00421, 2019 WL 5549219 at *1 (D. Me. Oct. 25, 2019).

4
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The Plaintiffs contend that their identities must be protected from public
disclosure and limited to attorneys’ eyes only 2 to avoid retribution and retaliation
from their employers and from government officials.

In response, the State

Defendants agree that a protective order limiting public disclosure of the Plaintiffs’
identities is reasonable, but argue that an “attorneys eyes only” provision will be
“unworkable” because it would impede the State Defendants’ ability to prepare their
defense. ECF No. 25 at 6.
As described above, I find that the Plaintiffs have demonstrated good cause to
protect their identities from public disclosure at this preliminary stage. However, I
am not persuaded that the Plaintiffs’ concerns about retribution and retaliation apply
if the identities are disclosed to the State Defendants. The Plaintiffs do not contend
that any one plaintiff is employed by the State Defendants. To the extent that the
Plaintiffs suggest that, as holders of state-issued healthcare licenses, they may be
subjected to retribution and retaliation by the State Defendants, they have offered no
credible support for that fear. As public officials, the State Defendants are sworn to
uphold the law and can be held to account if they fail to do so. Moreover, the Plaintiffs’
state-issued licenses are property interests and thus protected by the rights of due
process and equal protection guaranteed by the Federal and Maine Constitutions.

2 In support of this request, Plaintiffs cite inapposite case law in which the anonymity of witnesses
rather than parties was protected. See MacNamara v. City of New York, 249 F.R.D. 70 (S.D.N.Y. 2008)
(protecting the identity of undercover police officers); Were v. Bobby, No. 1:10-cv-698, 2019 WL 7046593
(S.D. Ohio Dec. 23, 2019) (protecting the identity of cooperating witnesses). Plaintiffs’ reliance on
Aguilar v. Immigration & Customs Enforcement Division is similarly misplaced, No. 07 Civ. 8224, 2009
WL 1789336 (E.D.N.Y. June 23, 2018), as that decision restricted the plaintiffs’ identities from the
defendants because the defendants occupied the unique role of both assisting in the case’s defense and
prosecuting parallel immigration cases. Here, as the government points out, the State Defendants do
not occupy a dual role.
5
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On the other side of the scale, the State Defendants point out that without
knowing the Plaintiffs’ identities, they will be unable to assess the Complaint’s
factual allegations and potentially challenge the Plaintiffs’ standing to sue and the
Court’s exercise of jurisdiction. See Hochendoner v. Genzyme Corp., 823 F.3d 724,
730 (1st Cir. 2016). Additionally, resolving the merits of the Plaintiffs’ motion for
preliminary injunction will require the Court to consider the public interest and
weigh the comparative burdens on the parties if a preliminary injunction is granted
or denied. See Winter v. Nat. Res. Def. Council, 555 U.S. 7, 20 (2008). Shielding the
Plaintiffs’ identities from the State Defendants would impede the State Defendants’
ability to present arguments addressing the severity of the burden that a preliminary
injunction might impose.
In addition, although a preliminary injunction would be addressed to the three
named state officials, it would potentially influence the behavior of a host of other
state and local officials whom are charged with enforcing state law and protecting
public health. Thus, a careful assessment of the consequences of the grant or denial
of a preliminary injunction is vital. That assessment will be advanced by the ability
of all of the parties to this case to frame their arguments in relation to the
circumstances associated with the actual persons who have invoked the Court’s
jurisdiction and seek judicial redress.
Accordingly, a Protective Order will issue which limits the disclosure of the
Plaintiffs’ identities to the State Defendants, but without the “attorneys’ eyes only”
limitation that Plaintiffs seek. A hearing will be convened to address the terms of
the Protective Order. Counsel for the parties are directed to consider and be prepared
6
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to address the elements of the protective order issued in Doe v. Provident Life &
Accident Ins. Co., 176 F.R.D. 464, 470-71 (E.D. Pa. 1997).
III. CONCLUSION
For the foregoing reasons, the Plaintiffs’ Motion to Proceed Under Pseudonyms
and for Protective Order (ECF No. 21) is GRANTED in part and DENIED in part.
The Court will convene a hearing today at 1:30 p.m. to address the issuance of a
protective order.

SO ORDERED.
Dated this 2nd day of September, 2021.
/s/ JON D. LEVY
CHIEF U.S. DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE
Bangor Division
JANE DOES 1–6, JOHN DOES 1–3,
JACK DOES 1–1000, JOAN DOES 1–1000,

)
)
)
Plaintiffs,
)
v.
) Case No. 1:21-cv-00242-JDL
)
JANET T. MILLS, in her official capacity as
)
Governor of the State of Maine,
)
JEANNE M. LAMBREW, in her official capacity )
as Commissioner of the Maine Department of
)
Health and Human Services,
)
NIRAV D. SHAH, in his official capacity as
)
Director of the Maine Center for Disease Control )
and Prevention,
)
MAINEHEALTH,
)
GENESIS HEALTHCARE OF MAINE, LLC,
)
GENESIS HEALTHCARE, LLC,
)
NORTHERN LIGHT HEALTH FOUNDATION, )
MAINEGENERAL HEALTH,
)
)
Defendants.
)
PLAINTIFFS’ MOTION TO PROCEED UNDER PSEUDONYMS AND FOR
PROTECTIIVE ORDER WITH INCORPORATED MEMORANDUM OF LAW
Pursuant to Fed. R. Civ. P. 65 and L.R. 7, Plaintiffs, JANE DOES 1–6, JOHN DOES 1–3,
JACK DOES 1–1000, and JOAN DOES 1–1000, hereby move this Court for leave to proceed
under pseudonyms and for a protective order prohibiting the disclosure (to the extent any
disclosure is required) beyond the eyes of the attorneys for Defendants in the instant matter. In
support hereof, Plaintiffs show unto the Court as follows.
MEMORANDUM OF LAW IN SUPPORT
“[A] party to a civil action—whether defendant or plaintiff—may proceed using
pseudonyms when the particular circumstances of the case justify pseudonymity.” Doe v.
Providential Life & Accident Ins. Co., 176 F.R.D. 464, 466 (E.D. Pa. 1997). Indeed, “the Supreme
1
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Court has given the practice implicit recognition” in cases involving sensitive issues of a private
or highly personal nature. Doe v. C.A.R.S. Protections Plus, Inc., 527 F.3d 358, 371 n.2 (3d Cir.
2008) (citing Roe v. Wade, 410 U.S. 113 (1973); Doe v. Bolton, 410 U.S. 179 (1973)). “[T]he
judge ruling on a motion to use a pseudonym has an independent duty to determine whether
exceptional circumstances justify a departure from the normal method of proceeding in federal
courts.” Doe v. Blue Cross & Blue Shield of Wis., 112 F.3d 869, 872 (7th Cir. 1997). Thus, while
there is a presumption that “parties’ identities are public information,” that presumption “can be
rebutted by showing that the harm to the plaintiff . . . exceeds the harm from concealment.” Doe
v. City of Chicago, 360 F.3d 667, 669 (7th Cir. 2004). Additionally, while members of the public
have a right to know who is using their court systems to challenge laws, there are certain welldefined exceptions. Specifically, “fictitious names are allowed when necessary to protect the
privacy of children, rape victims, and other particularly vulnerable parties or witnesses.” Doe v.
Blue Cross & Blue Shield United of Wisconsin, 112 F.3d 869, 872 (7th Cir. 1997).
Though “[n]either the U.S. Supreme Court nor the First Circuit has definitively articulated
when a plaintiff may proceed under a pseudonym,” Doe v. Regional Sch. Unit No. 21, No. 2:1900341-NT, 2020 WL 2833248, *2 (D. Me. May 29, 2020), courts in the First Circuit have
recognized, “[t]he ultimate test for permitting a plaintiff to proceed anonymously is whether the
plaintiff has a substantial privacy right which outweighs the ‘customary and constitutionallyembedded presumption of openness in judicial proceedings.’” Doe v. Bell Atl. Bus. Sys. Servs.,
Inc., 162 F.R.D. 418, 420 (D. Mass. 1995) (quoting Doe v. Univ. of R.I., No. 93-0560B, 1993 WL
667341, *2 (D.R.I. Dec. 28, 1993)). And, courts have looked to a number of factors, including,
inter alia,
(1) the extent to which the identity of the litigant has been kept confidential; (2) the
bases upon which disclosure is feared or sought to be avoided, and the substantiality
2
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of these bases; (3) the magnitude of the public interest in maintaining the
confidentiality of the litigant’s identity; (4) whether, because of the purely legal
nature of the issues presented or otherwise, there is an atypically weak public
interest in knowing the litigant’s identities; (5) the undesirability of an outcome
adverse to the pseudonymous party and attributable to his refusal to pursue the case
at the price of being publicly identified; . . . (6) whether the party seeking to
sue pseudonymously has illegitimate ulterior motives . . . [(7)] the universal level
of public interest in access to the identities of litigants; [ 8)] whether, because of
the subject matter of this litigation, the status of the litigant as a public figure, or
otherwise, there is a particularly strong interest in knowing the litigant’s identities,
beyond the public’s interest which is normally obtained; and [(9)] whether the
opposition to pseudonym by counsel, the public, or the press is illegitimately
motivated.
Doe v. Regional Sch., 2020 WL 2833248, at *2 (modifications in original) (quoting Doe v.
Megless, 654 F.3d 404, 408 (3d Cir. 2011)). Other factors, related to those above include “whether
the plaintiff would be required to disclose information of the utmost intimacy,” “whether the
plaintiff would risk suffering injury if identified,” and “whether the party defending against a suit
brought under a pseudonym would be prejudiced.” Doe v. Purdue Univ., 321 F.R.D. 339, 341
(N.D. Ind. 2017).
Plaintiffs satisfy every formulation of the test and every factor warranting the pursuit of
claims under a pseudonym. The instant Motion should be granted.
I.

THERE ARE SUBSTANTIALLY COMPELLING REASONS FOR PERMITTING
PLAINTIFFS TO PROCEED USING A PSEUDONYM.
A.

Plaintiffs Have Kept Their Identities Confidential, Except as to Defendant
Employers When Submitting Requests for a Religious Exemption.

The first factor weighs in favor of proceeding pseudonymously. All Plaintiffs have taken
steps to keep their identities confidential and out of the public eye. (See, e.g., dkt. 1, Verified
Complaint, ¶¶10-26.) And, the fact that Plaintiffs necessarily had to make their identities known
to their respective employers in order to seek a religious accommodation and exemption does not
undermine this analysis in any way. Indeed, “the question is not whether anyone knows the

3
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Plaintiff’s identity, but rather whether his identity is widely known beyond his social circle
or among the general public.” Doe v. Regional Sch., 2020 WL 2833248, *3 (emphasis added);
see also Doe v. Trustees of Dartmouth Coll., No. 18-cv-040-LM, 2018 WL 2048385, *5 n.2
(D.N.H. May 2, 2018) (noting that the appropriate consideration is “wide dissemination in the
[relevant] community or amongst the general public”). In fact, because the process involving
requesting an exemption from Defendant employers was confidential, and “[n]othing in the record
suggests that plaintiff’s identity is publicly known,” id. at *5, the first “factor support plaintiff’s
position” of proceeding under a pseudonym. Id.
B.

There Is a Substantial Basis to Permit Plaintiffs to Proceed Under a
Pseudonym and Protect Their Identities From Disclosure.
1.

Plaintiffs’ medical decisions relating to their health care and treatment
are sensitive and personal matters warranting use of a pseudonym.

Plaintiffs should be permitted to proceed using pseudonyms because the issues involved in
this matter relate to sensitive and private medical decisions. Plaintiffs are all private citizens of
Maine who sought a religious exemption and accommodation from a mandate directly related to
their private health care. (V. Compl. ¶¶ 10–26.) They bring this challenge solely to challenge the
denial of a religious accommodation for a specific, personal, and private medical decision
concerning their healthcare (i.e., a request to decline a COVID-19 vaccine on religious grounds)
based on Defendants’ contention no religious accommodations are available for such medical
decisions. There is little else at issue in this case but whether federal law applies in Maine and
whether consideration of a religious exemption for conscientious objectors is available under
federal law. And, there is a “long tradition in both federal and state courts of permitting parties to
proceed anonymously when they have a strong privacy interest in doing so.” Anonymous v. Legal
Servs. Corp. of Puerto Rico, 932 F. Supp. 49, 50 (D.P.R. 1996). Indeed, “[h]istorically, courts have

4
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permitted plaintiffs to proceed pseudonymously in cases involving . . . medical conditions.” Doe
v. Cook Cnty., No. 1:20-cv-5832, 2021 WL 2258313, *3 (N.D. Ill. June 3, 2021).
The caselaw on proceeding under a pseudonym demonstrates a nearly universal recognition
that issues relating to medical history, medical conditions, or decisions relating to healthcare are
fundamentally private issues and that plaintiffs can proceed anonymously in challenges involving
those issues. See, e.g., Roe v. Wade, 410 U.S. 113 (1973) (permitting plaintiff to proceed under
pseudonym in case involving pregnancy and healthcare decisions); Doe v. Bolton, 410 U.S. 179
(1973) (same); Doe v. Gaughan, 808 F.3d 871 (1st Cir. 1986) (allowing plaintiff to proceed under
pseudonym when issues involved plaintiff’s mental health condition); Roe v. City of Milwaukee,
37 F. Supp. 2d 1127 (E.D. Wis. 1999) (granting use of pseudonym to protect privacy of plaintiff’s
medical history); Anonymous v. Legal Servs. Corp. of Puerto Rico, 932 F. Supp. 49, 50 (D.P.R.
1996) (allowing plaintiff to proceed anonymously because medical issues involved sufficient
private interests); Doe v. Deschamps, 64 F.R.D. 652, 653 (D. Mon. 1974) (allowing plaintiff to
proceed anonymously in case involving pregnancy and medical decisions because such issues are
of “intensely personal nature”); W.G.A. v. Priority Pharm., Inc., 184 F.R.D. 616, 617 (E.D. Mo.
1999) (allowing plaintiff to proceed under pseudonym in action involving plaintiff’s prescription
medications and his underlying medical conditions); Doe v. Sessions, No. 18-0004(RC), 2018 WL
4637014, *4 (D.D.C. Sept. 27, 2018) (noting that plaintiffs should be permitted to proceed under
pseudonyms when case involves confidential medical issues); Doe v. Provident Life & Accident
Ins. Co., 176 F.R.D. 464 (E.D. Pa. 1997) (permitting plaintiff to proceed under pseudonym where
medical conditions and treatment are involved); Roe v. Catholic Health Initiatives Colo., No. 11cv-021799-WYD-KMT, 2012 WL 12840 (D. Colo. Jan. 4, 2012) (granting plaintiff’s motion to
proceed under pseudonym where pursuing case in her own name would necessarily involve the
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disclosure of her medical records and history). This court, too, has recognized that proceeding
under a pseudonym is appropriate when underlying medical issues are involved. See, e.g., Doe v.
Standard Ins. Co., No. 1:15-cv-00105-GZS, 2015 WL 5778566 (D. Me. Oct. 2, 2015) (granting
plaintiff’s motion to proceed under a pseudonym where underlying claims arose from medical
conditions and medical treatment); Doe v. Regional Sch. Unit No. 21, No. 2:19-00341-NT, 2020
WL 2833248 (D. Me. May 29, 2020) (same).
The district court’s decision in Roe v. Catholic Health Initiatives Colorado is particularly
instructive. There, the court noted that both the Americans with Disabilities Act and Title VII itself
both prohibit employers from disclosing an employee’s private medical records or making
improper inquiries into an employee’s medical conditions. 2012 WL 12840, at *3-4. Given those
general prohibitions, (see 42 U.S.C. §12112((d)(4)(c) (mandating that employers treat employee’s
“medical information” as “a confidential medical record”)), the court noted that forcing a plaintiff
whose claims arise out of medical issues and medical records to litigate in their own name would
necessarily force a violation of the federal statutes at issue. In fact, the court found that requiring
a plaintiff in such circumstances to litigate in their own name would force the court – itself – to
violate some provisions of federal law. See 2012 WL 12840, at *5 (“The court also recognizes
that, if it requires Plaintiff to proceed under her own name, the court itself may be violating at
least the spirit of the provisions of the ADA that protect any information gathered from a
medical examination as confidential. The court is not inclined to do so.” (emphasis added)
(citation omitted)). The same should hold true here.
In fact, as this Court has recognized, when the case involves issues of “the recipients of
certain medical treatment,” “the desire to maintain the anonymity of the [plaintiffs] is motivated
by legitimate reasons.” Bryan C. v. Lambrew, No. 1:21-cv-00005-NT, 2021 WL 242422, *1 (D.

6

Case: 22-1435
Document: 00117890427
Page:
7 08/31/21
Date Filed:
06/22/2022
Entry#:ID:
6503409
Case 1:21-cv-00242-JDL
Document 21
Filed
Page
7 of 18 PageID
173

Me. Jan. 25, 2021). Here, the gravamen of Plaintiffs’ Verified Complaint is inextricably
intertwined with their receipt of (or request not to receive) certain medical treatment. (V. Compl.
¶¶ 1-9.) Thus, Plaintiffs’ request to proceed under a pseudonym is legitimate and compelling. The
Motion should be granted.
2.

Plaintiffs’ religious beliefs are sensitive and personal matters
warranting the use of pseudonyms.

As the Fifth Circuit has recognized, “religion is perhaps the quintessentially private
matter.” Doe v. Stegall, 653 F.2d 180, 186 (5th Cir. 1981) (emphasis added). Other courts, too,
have recognized that proceeding under a pseudonym is appropriate when a plaintiff’s religious
convictions are at issue. See, e.g., Doe v. Porter, 370 F.3d 558, 560 (6th Cir. 2004) (affirming
district court’s order allowing pseudonymous plaintiffs where the “suit—challenging a
government activity—forces Plaintiffs to reveal their beliefs about a particularly sensitive topic
that could subject them to considerable harassment”); Doe v. Franklin Bank, SSB, No. A-08-CA293 LY, 2008 WL 11334179, * (W.D. Tex. Sept. 3, 2008) (same); Doe v. Barrow Cnty., 219
F.R.D. 189, 193 (N.D. Ga. 2003) (same); id. (noting nvolvement of “religious beliefs” and “the
proper interaction between government and religion” are sufficiently private to warrant a
plaintiff’s proceeding anonymously).
In Barrow County, the court considered a plaintiff’s motion to proceed under a pseudonym
when challenging a religious display. Barrow Cnty., 219 F.R.D. at 190. The court noted that while
public access to information is important, the plaintiff was merely trying to shield his name from
the records and not attempting to shield the constitutional questions he was raising. Id. at 193.
There, the plaintiff did not have to explicitly state his religious beliefs in order to prosecute his
lawsuit, but he had to prove injury as a result of the display to show he had standing. Id. As such,
his “explanation will necessarily require him to reveal his beliefs concerning the proper interaction
7
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between government and religion.” Id. Because the majority of the community in which the
plaintiff lived supported the display, “the court recognize[d] that such concerns can implicate
privacy matters similar to those associated with actual religious teachings and beliefs.
Accordingly, the court acknowledges plaintiff’s privacy concerns.” Id.
Here, the same is true. Though Plaintiffs have plainly noted their sincerely held religious
beliefs against the COVID-19 vaccines, both to their employers and in the Verified Complaint,
such a statement of their beliefs was required in order to qualify for a religious exemption under
Title VII. However, as demonstrated supra in Section I.A, Plaintiffs have not disclosed their
identities (and thus their own personal religious beliefs) to the public at large. Thus, while
including a recitation of Plaintiffs’ sincerely held religious beliefs was necessary to demonstrate
their standing to challenge the Governor’s mandate and the Defendant employers’ refusal to
accommodate such religious beliefs (see V. Compl. ¶¶ 50–74), their personal identification to the
public at large would necessarily tie those verified facts to the individual Plaintiffs and would
disclose the “quintessentially private matter” of Plaintiffs’ personal religious beliefs. Doe v.
Stegall, 653 F.2d at 186.
C.

There Is an Atypically Weak Public Interest in Plaintiffs’ Identities Because
the Principal Questions Before This Court Are Legal.

Because of the purely legal questions at issue in this litigation, namely whether Title VII
and federal law still apply in Maine (V. Compl. ¶ 1), the public has an atypically weak interest in
the identity of the Plaintiffs in this matter. Indeed, “[w]hen a case raises questions that are purely
legal there is an atypically weak public interest in the identity of the litigants.” Doe v.
Princeton Univ., No. 19-7853 (BRM), 2019 WL 5587327 (D.N.J. Oct. 30, 2019) (emphasis
added); see also L.A. v. Hoffman, No. 14-6895(FLW)(DEA), 2015 WL 4461852 (D.N.J. July 21,
2015) (holding plaintiffs could proceed under pseudonyms because “[p]laintiffs bring a
8
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constitutional challenge to a statute as it applies to a general class of people and therefore the
individual facts and circumstances surrounding each Plaintiff are not of central importance to
Plaintiffs’ claims”); Lozano v. City of Hazelton, 496 F. Supp. 2d 477, 513 (M.D. Pa. 22007) (“The
subject matter of this litigation is primarily constitutional law, and the identities of the particular
plaintiffs are not as important to the outcome of the litigation as the legal arguments they raise.”).
In fact, the public’s interest is more aligned with not disclosing Plaintiffs’ identities in this matter.
Indeed, “there is a substantial public interest in ensuring that litigants not face such
retribution in their attempt to seek redress for what they view as a Constitutional violation.”
Freedom From Religion Found., Inc. v. Connellsville Area Sch. Dist., No. 2:12-cv-1406, 2013 WL
2296075, *2 (W.D. Pa. May 24, 2013) (emphasis added); see also Bryan C., 2021 WL 242422, at
*1 (noting public interest more significantly aligns with not deterring other similarly situated
litigants from pursuing merited claims). Moreover, “the issue in this case does not turn on the
identity of the Plaintiff, and the Court presently does not see how denying Plaintiffs' request will
interfere with the public's right to follow the proceedings, which will be kept open to the public
while maintaining the confidentiality of the Does' identities.” Freedom From Religion, 2013 WL
2296075, at *3.
Critically, this case is not about whether Plaintiffs’ religious beliefs are sincere, nor about
whether individual Defendants can accommodate Plaintiffs’ religious beliefs without undue
burden, because the Governor and her co-conspirator Defendants have not even permitted
Plaintiffs to present their exemption requests to their employers. This case is only about the
existence of federal protections for religious objectors in Maine, and that is a purely legal question
that does not depend at all on the identity of the Plaintiffs.

9
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Plaintiffs’ Decisions Relating to the COVID-19 Vaccine Raise the Potential for
Stigma and Ostracization, Plaintiffs’ Public Identification Would Cause a
Refusal to Pursue Their Claims in This Court, and Demanding Identification
of Plaintiffs’ Identities Would Inhibit Merited Claims From Being Brought.

D.

Plaintiffs should also be permitted to proceed under pseudonyms because of their
legitimate fear of retaliation from employers and the public at large. There is no question that the
fear of harm from disclosure of a plaintiff’s identity is a substantial factor in determining whether
a plaintiff should be permitted to proceed under a pseudonym. See, e.g., Doe v. City of Chicago,
360 F.3d 667 (7th Cir. 2004) (“The fear of retaliation is often a compelling ground for allowing a
party to litigate anonymously.”); United States v. Doe, 655 F.2d 920, 922 n.1 (9th Cir. 1981)
(same); Doe v. Stegall, 653 F.2d 180, 186 (5th Cir. 1981) (same); Doe v. St. Clair Cnty., No. 18CV-380-SMY-SCW, 2018 WL 1071744 (S.D. Ill. Feb. 26, 2018) (granting use of pseudonym to
plaintiff who “lives in fear of retaliation and has legitimate fears of humiliation for bringing this
lawsuit”); id. (“The Court finds that revealing the Plaintiff’s name will potentially expose her to
the risk of retaliation by members of the public.”).
1.

Plaintiffs face an unquestioned fear of reprisal and retaliation.

Here, there is no question that Plaintiffs face the threat of retaliation from the community
and their employers. A mere sampling of the community comments from the Bangor Daily News
article concerning Plaintiffs’ lawsuit demonstrates considerable hostility towards Plaintiffs’
requests:
•

“Anyway, Church Lady, what’s this Constitution thingy people are
referring to all the time.”

•

“Anyway Church Lady, what’s this lawsuit about again?”

•

“Well one would have to wonder if the above is really true since both these
deplorable ‘Christian’ sociopathic groups see no harm in placing
innocents at risk of serious long term health problems or death.”

10
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•

“These people turn my stomach! Somebody’s fake religion has nothing to
do with our health. Such a lawsuit shouldn’t even be considered by the
court. In fact, maybe as citizen, Americans ought to be suing the fools
who put this lawsuit together.”

•

“The Liberty Counsel is the Christian American Taliban.”

•

“This dangerous and deadly public health matter presents an opportunity to
further control those who look to [religion] for spiritual nourishment.”

•

“When your choice endangers everyone around you, you are a public
threat, and should be incarcerated, just as you would be if you were firing
a gun at random in a crowd.”

(Exhibit A, Declaration of Daniel J. Schmid, ¶7.) The comments of Plaintiffs’ own community in
Maine demonstrate the legitimacy of Plaintiffs’ fear of reprisal. As in Doe v. Stegall, there is ample
evidence that “the Does may expect extensive harassment and perhaps even violent reprisals if
their identities are disclosed to [the] community hostile to the viewpoint reflected in plaintiffs’
complaint.” 653 F.2d at 186.
2.

Plaintiffs face the unconscionable choice of abandoning merited claims
based on the fear of retribution in the community and would abandon
claims in this Court if forced to identify themselves.

As this Court has noted, this factor “asks if the litigant will choose to sacrifice a claim to
preserve his anonymity.” Doe v. Regional Sch. Unit, 2020 WL 2833248, at *3. And, where sworn
testimony demonstrates that a plaintiff “will not prosecute his claims if he must do so in his own
name, this factor weighs in plaintiff’s favor” for proceeding under a pseudonym. Doe v. Trustees
of Dartmouth Coll., 2018 WL 2048385, at *6. Here, the sworn testimony before the Court
demonstrates that Plaintiffs will abandon merited claims to avoid public disclosure of their
identities. (See Exhibit A, Declaration of Daniel J. Schmid, ¶¶ 1–10.). Indeed, Plaintiffs with
otherwise merited claims will refuse to pursue such claims if forced to litigate in their own names.
(Ex. A, Schmid Decl., ¶ 3 (“Based upon my conversations with Jane Does 1–6 and John Does 1–

11
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3, I have been informed by most Plaintiffs that should this Court deny Plaintiffs’ request to proceed
using a pseudonym, Plaintiffs would decline pursuit of their merited claims.”); id. ¶ 4 (“Though
Jane Does 1–6 and John Does 1–3 desire to proceed with a determination of the merits of their
claims against Defendants, many of Jane Does 1–6 and John Does 1–3 have informed me that
public disclosure of their personal identities, personal medical decisions relating to the COVID-19
vaccines, personal religious beliefs concerning the issues underlying the above-captioned cause,
and other personally identifying information would cause them to decline to further pursue their
claims in this action.”); id. ¶ 5 (“The Plaintiffs that have informed me of their decision to abstain
from litigation that would identify them personally is based entirely upon their fear of retribution,
reprisal, and ostracization because of their sincerely held religious beliefs concerning the
COVID-19 vaccine and the mandates concerning such purported vaccines.”).
Plaintiffs are aware of the comments made against them for their desire to keep their jobs
and feed their families while maintaining their religious beliefs, and are legitimately fearful of
public reaction to the disclosure of their identities. And, Plaintiffs fear is not speculative, as the
comments among their community have plainly ostracized and stigmatized them. (Ex. A, Schmid
Decl. ¶ 7.) Forcing Plaintiffs to publicly disclose their identities will discourage them from
pursuing their claims, subject them to reprisal for brining such claims, and discourage others from
bringing similar claims. Precedent demands that this Court not put Plaintiffs to such an
unconscionable and unbearable choice. Put simply, if any Plaintiff is “forced to reveal his or her
name . . . other similarly situated litigants [will] be deterred from litigating claims that the public
would like to have litigated.” Does v. Trustees of Dartmouth Coll., 2018 WL 2048385, at *6
(quoting Megless, 654 F.3d at 410). Neither Plaintiffs nor those with similarly situated religious
beliefs should be put to such a choice. The instant Motion should be granted to allow determination
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of the underlying issues without ostracizing or deterring potential litigants from pursuing otherwise
merited claims.
Moreover, Plaintiffs’ fear of retribution and retaliation is also not strictly limited to public
disclosure. (Ex. A, Schmid Decl. ¶11.) The Governor’s Mandate (dkt. 1-1) specifically threatens
Plaintiffs and those who decline to accept the vaccine with loss of their license. (Ex. A, Schmid
Decl. ¶11.) Additionally, Plaintiffs fear retaliation from their employers as well. Plaintiffs have
been threatened with termination from their employment and have faced a hostile environment in
their workplaces. (Ex. A, Schmid Decl. ¶11.) As demonstrated by Plaintiffs’ Supplemental filings
(dkt. 8, 9), individuals in Maine who have declined to accept or receive the vaccine on account of
their sincere religious objections have already been fired – prior to the deadline for even receiving
the vaccine for simply requesting a religious exemption. (Ex. A, Schmid Decl. ¶11.) Jane Doe 2,
as well, has faced termination for the mere act of requesting a religious exemption, much less a
failure to obtain the vaccine by the September 17 deadline. (Ex. A, Schmid Decl. ¶11.)
Put simply, if Plaintiffs are “forced to reveal his or her name . . . other similarly situated
litigants [will] be deterred from litigating claims that the public would like to have litigated.” Does
v. Trustees of Dartmouth Coll., 2018 WL 2048385, *6 (quoting Megless, 654 F.3d at 410). Neither
Plaintiffs, nor those with similarly situated religious beliefs should be put to such a choice. The
instant Motion should be granted to determine the underlying issues without ostracizing or
deterring potential litigants from pursuing otherwise merited claims.
E.

Granting Plaintiffs Leave to Proceed Pseudonymously Will Not Impede the
Public’s Right to Follow the Proceedings.

In determining whether a plaintiff should be permitted to proceed under a pseudonym,
courts have considered the fact that the proceedings themselves will be open to support a finding
that leave to proceed anonymously will not harm the public. As one district court explained,
13
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“although the issues in the Amended Complaint may be of some interest to the public, Doe's use
of a pseudonym will not interfere with the public’s right or ability to follow the proceedings.
Indeed, this Court intends to keep the proceeding open to the public while still maintaining the
confidentiality of plaintiff's identity.” Doe v. Provident Life & Accident Ins. Co., 176 F.R.D. 464,
468 (E.D. Pa. 1997). Here, Plaintiffs do not seek sealing or any other mechanism to prevent access
to the otherwise available information about the instant litigation. In fact, Plaintiffs encourage open
records, proceedings, and litigations. Plaintiffs are challenging the government Defendants’ ability
to impose a mandatory vaccine without any recognition of federal protections for their religious
beliefs. (V. Compl. ¶¶ 1-9.) Every record to date has been publicly available, and Plaintiffs
encourage the same going forward. The use of pseudonyms simply does not restrict the public’s
right to see the arguments and contentions advanced in this litigation, and Plaintiffs welcome such
public access. Plaintiffs merely seek to have their names protected from disclosure while this Court
determines the purely legal questions at issue here. Precedent dictates that Plaintiffs be afforded
such right, and so should this Court.
F.

Plaintiffs’ Status as Private Individuals Warrants Allowing Pseudonyms.

Where, as here, “the Plaintiff himself is not a public figure,” “the public’s interest in the
subject matter will not be impeded merely because plaintiff’s identity is kept private.” Doe v.
Regional Sch. Dist., 2020 WL 2833248, *4 (quoting Doe v. Trustees of Dartmouth Coll., 2018 WL
2048385, *7). See also Doe v. Princeton Univ., No. 19-7853(BRM), 2019 WL 5587327, *6 (D.N.J.
Oct. 30, 2019) (where plaintiff is not a public figure, analysis weighs in favor of granting leave to
proceed using a pseudonym). Plaintiffs are private litigants (V. Compl. ¶¶10-26.) That status
warrants a finding of leave to proceed pseudonymously.
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II.

DEFENDANTS WILL SUFFER NO PREJUDICE FROM PLAINTIFFS’ USE OF
PSEUDONYMS.
“Party anonymity does not obstruct the public’s view of the issues joined or the court’s

performance in resolving them. The assurance of fairness preserved by public presence at a trial is
not lost when one party’s cause is pursued under a fictitious name.” Does v. Stegall, 653 F.3d 180,
185 (5th Cir. 1981); see also Doe v. Porter, 370 F.3d 558 (6th Cir. 2004). Additionally, the issues
typically associated with proceeding under a pseudonym are substantially diminished when the
questions to be resolved in the proceeding are purely legal questions. See Doe v. Alaska, 122 F.3d
1070, 1070 (9th Cir. 1997). See also supra Section I.C. In Doe v. Alaska, the court stated that the
issues presented were “purely legal and do not depend on identifying the specific plaintiffs. None
of the values protected by public access will be hindered by the use of pseudonyms. The public,
as well as the plaintiffs, will benefit when the case proceeds to a resolution on the merits.” Id. The
same is true of Plaintiffs’ claims here.
Defendant employers are all aware of the identities of their employees who have requested
and been denied religious accommodation. (See, e.g., V. Compl. ¶¶ 82–95.) Indeed, Defendant
employers have dealt individually with each employee, including Plaintiffs, and at least know the
identities of all their respective employees who have requested a religious exemption. That
Defendants may not know the specific employees who are Plaintiffs is irrelevant because the
rejections of Plaintiffs’ requested religious accommodations were not based on any individualized
considerations. Defendants’ responses all involved an unequivocal statement that religious
exemptions are not available. Such responses include:
•

“I can share MaineHealth’s view that federal law does not supersede state
law in this instance.”
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•

“[W]e are no longer able to consider religious exemptions for those
who work in the state of Maine.”

•

All MaineGeneral employees will have to be vaccinated against COVID-19
by Oct. 1 unless they have a medical exemption. The mandate also states
that only medical exemptions are allowed, no religious exemptions are
allowed.”

•

“Allowing for a religious exemption would be a violation of the state
mandate issued by Governor Mills. So, unfortunately, that is not an option
for us.”

(V. Compl. ¶¶1, 84, 87, 93, 94 (emphasis original).)
Neither Defendants’ responses and defenses to the underlying claims, nor their specific
defenses to the individual denials of Plaintiffs’ requested religious exemptions, require identifying
Plaintiffs. Categorical denials call for categorical defenses. “In determining whether a defendant
will be prejudiced, courts look at the damage to a defendant’s reputation caused by the anonymous
proceedings, difficulties in conducting discovery, and the fundamental fairness of proceeding in
this manner.” Doe v. Solera Capital LLC, No. 18 Civ. 1769 (ER), 2019 WL 1437520, *6 (S.D.N.Y.
Mar. 31, 2019); see also Roe v. Does 1-11, No. 20-CV-3788-MKB-SJB, 2020 WL 6152174, *3
(E.D.N.Y. Oct. 14, 2020) (same). Here, each of these factors counsels in favor of a finding that
Defendants suffer no prejudice from the granting of the instant Motion.
First, as to any alleged reputational issues, Defendants’ position on the underlying issues
of this litigation is already well known. (Dkt. 1-1, V. Compl. Ex. A (noting the positions of the
Governor, Director Shah, and Commissioner Lambrew as mandating vaccines and the agreement
of Defendant employers as fully supportive of such a mandate for healthcare workers in Maine).
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Indeed, the public positions of the Defendants are well known and were made known by
Defendants’ own statements to the public. (Id.).
Second, there is no fundamental unfairness to Defendants in defending their own policies
and denials of religious exemptions. Defendants’ positions on the religious exemptions and
accommodations are well known and have been publicly espoused by Defendants themselves. (V.
Compl. Ex. A.) Thus, this is not a situation where “the defendant is required to defend himself
publicly while the plaintiff could make her accusations from behind the cloak of immunity.” Solera
Capital, 2019 WL 1437520, at *6 (quoting Doe v. Shakur, 164 F.R.D. 359, 361 (S.D.N.Y. 1996)).
Indeed, this is not a matter where “the nature of the allegations [are] graphic and serious” or “risk
reputational damage because plaintiff has made serious charges” that she should “be prepared to
stand behind.” Doe v. Townes, 2020 WL 2395159, at *6. Plaintiffs allege Defendants are ignoring
federal law, and Defendants have publicly admitted this is true. (See, e.g., V. Compl. ¶¶ 45–49.)
Any purported reputational damage resulting from Plaintiffs’ allegations would arise from
Defendants’ publicly stated positions, not Plaintiffs’ allegations challenging those positions.
III.

A PROTECTIVE ORDER IS NEEDED TO ENSURE PLAINTIFFS’ IDENTIES
ARE NOT DISCLOSED.
Because of the highly sensitive nature of the issues surrounding this case and the fact that

the Plaintiffs are challenging a refusal to grant religious accommodations and exemptions
concerning the fundamentally private matters of their medical decisions, Plaintiffs’ motion to
proceed under pseudonyms is merited and should be granted. Additionally, in order to ensure that
Plaintiffs’ identities are protected from disclosure, Plaintiffs also request a protective order
prohibiting any person from publicly disclosing Plaintiffs’ identities (to the extent those identities
are known or revealed) and restricting access to Plaintiffs’ identities to only opposing counsel and
their staff as needed to prepare and present their defense in this case. Attorney’s-eyes-only
17
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provisions has long been used to protect the identity of Plaintiffs in cases involving sensitive
matters and where retribution for bringing claims is possible. See, e.g., Aguilar v. Immigration &
Customs Enforcement Div., No. 07 Civ. 8224 (JGK)(FM), 2009 WL 1789336, *1 (S.D.N.Y. June
23, 2009) (ordering identification of plaintiffs to be designated as “attorney’s eyes only, and
pernitt[ing] the anonymous Plaintiffs to be referred to by pseudonyms in public filings”); Were v.
Bobby, No. 1:10-cv-698, 2019 WL 7046593 (S.D. Ohio Dec. 23, 2019) (permitting anonymous
plaintiffs to proceed under pseudonyms in public filings and designating all identifying documents
as attorney’s eyes only); MacNamara v. City of N.Y., 249 F.R.D. 70, (S.D.N.Y. 2008) (same). See
also Reese v. Liberty, No. 1:18-cv-00421-JDL, 2019 WL 5549219 (D. Me. Oct. 25, 2019)
(recognizing that an attorney’s eyes only provision is permissible when necessary to protect
sensitive information).
CONCLUSION
For the foregoing reasons, Plaintiffs’ Motion should be granted.
Respectfully submitted,
/s/ Stephen C. Whiting
Stephen C. Whiting
ME Bar No. 559
The Whiting Law Firm
75 Pearl Street, Suite 207
Portland, ME 04101
(207) 780-0681
Email: steve@whitinglawfirm.com

/s/ Daniel J. Schmid
Mathew D. Staver*
Horatio G. Mihet*
Roger K. Gannam*
Daniel J. Schmid*
LIBERTY COUNSEL
P.O. Box 540774
Orlando, FL 32854
Phone: (407) 875-1776
Facsimile: (407) 875-0770
Email: court@lc.org
hmihet@lc.org
rgannam@lc.org
dschmid@lc.org
*Applications for Admission pro hac vice pending
Attorneys for Plaintiffs
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE
Bangor Division
JANE DOES 1–6, JOHN DOES 1–3,
JACK DOES 1–1000, JOAN DOES 1–1000,

)
)
)
Plaintiffs,
)
v.
) Case No. 1:21-cv-00242-JDL
)
JANET T. MILLS, in her official capacity as
)
Governor of the State of Maine,
)
JEANNE M. LAMBREW, in her official capacity )
as Commissioner of the Maine Department of
)
Health and Human Services,
)
NIRAV D. SHAH, in his official capacity as
)
Director of the Maine Center for Disease Control )
and Prevention,
)
MAINEHEALTH,
)
GENESIS HEALTHCARE OF MAINE, LLC,
)
GENESIS HEALTHCARE, LLC,
)
NORTHERN LIGHT HEALTH FOUNDATION, )
MAINEGENERAL HEALTH,
)
)
Defendants.
)
DECLARATION OF DANIEL J. SCHMID IN SUPPORT
OF PLAINTIFFS’ MOTION TO PROCEED USING A PSEUDONYM
I, Daniel J. Schmid, do hereby declare as follows:
1.

I am over the age of 18 years, have personal knowledge off the matters set forth in

this Declaration, and if called upon to testify to them, I would and could do so competently.
2.

I am Counsel for Plaintiffs in the above-captioned cause, have personally spoken

to Jane Does 1-6 and John Does 1-3 in this matter, have discussed the facts relevant to Jane Does
1-6 and John Does 1-3, have discussed the considerations leading to the institution of the instant
action with Jane Does 1-6 and John Does 1-3, and have discussed the potential issues pertaining
to proceeding using a pseudonym with Jane Does 1-6 and John Does 1-3.
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3.

Based upon my conversations with Jane Does 1-6 and John Does 1-3, I have been

informed by most Plaintiffs that should this Court deny Plaintiffs’ request to proceed using a
pseudonym, Plaintiffs would decline pursuit of their merited claims.
4.

Though Jane Does 1-6 and John Does 1-3 desire to proceed with a determination

of the merits of their claims against Defendants, many of Jane Does 1-6 and John Does 1-3 have
informed me that public disclosure of their personal identities, personal medical decisions relating
to the COVID-19 vaccines, personal religious beliefs concerning the issues underlying the abovecaptioned cause, and other personally identifying information would cause them to decline to
further pursue their claims in this action.
5.

The Plaintiffs who have informed me of their decisions to abstain from litigation

that would identify them personally base their decisions entirely upon their fears of retribution,
reprisal, and ostracization because of their sincerely held religious beliefs concerning the
COVID-19 vaccines and the mandates concerning such purported vaccines.
6.

Plaintiffs desire to pursue their claims in this Court, but some have stated that they

would remove themselves from representation if the Court required disclosure of their identities
to Defendants and the general public.
7.

Plaintiffs have seen, reviewed, and brought to my attention various media articles

and stories containing explicit threats to their persons, livelihoods, and sincerely held religious
beliefs. In particular, Plaintiffs are aware of the following statements in the Bangor Daily News:
•

“Anyway, Church Lady, what’s this Constitution thingy people are
referring to all the time.”

•

“Anyway Church Lady, what’s this lawsuit about again?”

•

“Well one would have to wonder if the above is really true since both these
deplorable ‘Christian’ sociopathic groups see no harm in placing innocents
at risk of serious long term health problems or death.”
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•

“These people turn my stomach! Somebody’s fake religion has nothing to
do with our health. Such a lawsuit shouldn’t even be considered by the
court. In fact, maybe as citizen, Americans ought to be suing the fools
who put this lawsuit together.”

•

“The Liberty Counsel is the Christian American Taliban.”

•

“This dangerous and deadly public health matter presents an opportunity to
further control those who look to [religion] for spiritual nourishment.”

•

“When your choice endangers everyone around you, you are a public threat,
and should be incarcerated, just as you would be if you were firing a gun
at random in a crowd.”

David Marino, Jr., National religious group sues Janet Mills over vaccine mandate for health care
workers,

Bangor

Daily

News

(Aug.

25,

2021),

https://bangordailynews.com/2021/08/25/news/national-religious-group-sues-mills-over-vaccinemandate-for-health-care-workers/?fbclid=IwAR041tol0UwXSADlL0PX61ci__FoqAdHEJ8ZC3n4NrBmZ91hMRMZ7rE73I (emphasis added).
8.

Moreover, given that many of their colleagues in the healthcare profession have

faced ostracization, penalties, and scorn for their attempts to obtain the protection for their
religious beliefs that federal law affords, Plaintiffs are concerned that disclosure of their identities
will negatively impact all of their future abilities to obtain employment in Maine. Indeed, the
Governor’s statement that healthcare workers who seek a religious exemption from the COVID19 vaccine will lose their license and be otherwise unable to obtain employment has caused
Plaintiffs significant fear of stigma because of the fact that their personal and sincerely held
religious beliefs might cost them any chance of ever receiving employment again.
9.

To put it plainly, in my conversations with Plaintiffs, many of them fear that pursuit

of their claims in the instant litigation without pseudonym protection will result in undue and
unconscionable retaliation. And, such fear has caused many Plaintiffs to state that they would not
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pursue such claims if required to disclose their personal identities as a condition of brining their
claims.
10.

Plaintiffs’ fear of retribution and retaliation is sufficient enough to warrant a finding

that failure to grant pseudonym status to them will deter their merited claims and those of other
similarly situated healthcare workers in Maine.
11.

Plaintiffs’ fear of retribution and retaliation is also not strictly limited to public

disclosure. The Governor’s Mandate (dkt. 1-1) specifically threatens Plaintiffs and those who
decline to accept the vaccine with loss of their license. Additionally, Plaintiffs fear retaliation from
their employers as well. Plaintiffs have been threatened with termination from their employment
and have faced a hostile environment in their workplaces. As demonstrated by Plaintiffs’
Supplemental filings (dkt. 8, 9), individuals in Maine who have declined to accept or receive the
vaccine on account of their sincere religious objections have already been fired – prior to the
deadline for even receiving the vaccine for simply requesting a religious exemption. Jane Doe 2,
as well, has faced termination for the mere act of requesting a religious exemption, much less a
failure to obtain the vaccine by the September 17 deadline.
I declare under penalty of perjury under the laws of the United States and the State of Maine
that the foregoing statements are true and correct.

/s/ Daniel J. Schmid
Daniel J. Schmid
Counsel for Plaintiffs
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE
Bangor Division
JANE DOES 1–6, et al.,
Plaintiffs,
v.
JANET T. MILLS, in her official capacity as
Governor of the State of Maine, et al.,
Defendants.

)
)
)
)
)
)
)
)
)

Case No. 1:21-cv-00242-JDL

“The privacy right to which the appellants lay claim must be vindicated now, or it will be
forever lost; as we lately remarked in an analogous context, to [hold otherwise] would be to
force a party to let the cat out of the bag, without any effective way of recapturing it . . . .”1
PLAINTIFFS’ MOTION TO STAY PROCEEDINGS
PENDING INTERLOCUTORY APPEAL
Pursuant to Local Rule 7(a), Plaintiffs hereby move the Court for a stay of proceedings
pending adjudication of their appeal (ECF No. 132) from the Court’s Order (ECF No. 131)
granting Media Intervenor’s motion to require Plaintiffs to disclose their identities. In the
alternative, Plaintiffs move for a stay of the Order, such that Plaintiffs are not required to file an
amended complaint disclosing their identities by June 7, 2022, while their appeal pends.
Defendants oppose a stay of the proceedings, but State Defendants and Defendants MaineHealth,
MaineGeneral, and Genesis take no position on a stay of the Court’s Order requiring disclosure of
Plaintiffs’ identities pending their interlocutory appeal. Plaintiffs’ motion is, therefore, partially
unopposed. For these reasons, and as shown in the memorandum of law incorporated below, the
Court should stay these proceedings, or its Order, pending resolution of Plaintiffs’ interlocutory
appeal.

1

F.T.C. v. Standard Fin. Mgmt. Corp., 830 F.2d 404, 407 (1st Cir. 1987) (cleaned up).
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MEMORANDUM OF LAW
I.

INTRODUCTION
As the Court concluded in its prior Order on Plaintiffs’ Motion to Proceed Under

Pseudonyms and for Protective Order (ECF No. 32), “Plaintiffs have a reasonable fear of harm
that outweighs the public’s interest in open litigation at this preliminary stage.” (ECF No. 32 at 4.)
That fear was reasonable at the commencement of this case, it was reasonable when the Court
issued its prior order, and it remains reasonable today. The Eastern District of New York observed,
in Does 1–2 v. Hochul, that “social opprobrium toward individuals in Plaintiffs’ position has
fluctuated, and may continue to fluctuate,” but “credit[ed] that they are afraid and that a ‘chilling
effect’ could result from Plaintiffs’ being required to reveal their identities.” No. 21-CV-5067
(AMD)(TAM), 2022 WL 836990, at *7 (E.D.N.Y. Mar. 18, 2022). This Court’s conclusion in its
most recent Order, that Plaintiffs proved insufficient specific threats to them to merit their
continued pseudonymity, discounts the effectiveness of the Court’s prior Order and Plaintiffs’
prudence in seeking it, and heightens the risk and chilling effect of public harm to Plaintiffs for
merely seeking to vindicate their rights.
Plaintiffs seek a stay of these proceedings, or at least a stay of the Court’s disclosure order,
to “simply suspend judicial alteration of the status quo,” Ohio Citizens for Responsible Energy,
Inc. v. Nuclear Regulatory Comm'n, 479 U.S. 1312, 1312 (1986), and avoid the inalterable
revelation of their identities while their appeal pends. “Once the cat’s out of the bag, it’s out of the
bag.” Does 1–2, 2022 WL 836990, at *10 (cleaned up). A temporary stay while a matter of utmost
importance to Plaintiffs’ sincerely held and reasonable fears of retaliation, ostracism, and
opprobrium are adjudicated is reasonable and merited.

2
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II.

ARGUMENT
“[T]he power to stay proceedings is incidental to the power inherent in every court to

control the disposition of the causes on its docket with economy of time and effort for itself, for
counsel, and for litigants.” Landis v. North American Co., 299 U.S. 248, 254 (1936). Moreover,
“it has always been held, that as part of its traditional equipment for the administration of justice,
a federal court can stay the enforcement of [an order] pending the outcome of an appeal.” Nken v.
Holder, 556 U.S. 418, 421 (2009) (cleaned up). “It is beyond cavil that . . . federal district courts
possess the inherent power to stay pending litigation when the efficacious management of court
dockets reasonably requires such intervention.” Marquis v. F.D.I.C., 965 F.2d 1148, 1154 (1st Cir.
1992); see also Microfinancial, Inc. v. Premier Holidays Int’l, Inc., 385 F.3d 72, 77 (1st Cir. 2004)
(“It is apodictic that federal courts possess the inherent power to stay proceedings for prudential
reasons.”). Though “[a] stay does not make time stand still,” Nken, 556 U.S. at 421, it “does hold
a ruling in abeyance to allow an appellate court the time necessary to review it.” Id.
“Generally, in evaluating whether to issue a stay, a court will consider three factors: (1)
potential prejudice to the non-moving party; (2) hardship and inequity to the moving party without
a stay; and, (3) judicial economy.” Good v. Altria Grp., Inc., 624 F. Supp. 2d 132, 134 (D. Me.
2009). As this Court has recognized, a stay “incidental to the Court’s inherent power to control its
docket” is governed by these three factors: Atl. Salmon Fed’n U.S. v. Merimil Ltd. Part., No. 1:21cv-257-JDL, 2022 WL 951709, at *5 (D. Me. Mar. 30, 2022); see also Ramirez-Martir v. Astra
Merck, Inc., No. Civ. 05-2038(PG), 2005 WL 3088372, at *1 (D.P.R. Nov. 17, 2005) (same). The
pendency of a related proceeding in another tribunal is a “typical reason” for a stay of proceedings.
See Hewlett-Packard Co. v. Berg, 61 F.3d 101, 105 (1st Cir. 1995).
Plaintiffs’ stay motion satisfies all three. Absent a stay, Plaintiffs will suffer irreparable
injury, hardship, and inequity by having to irreversibly disclose their identities to the public while
3

Case: 22-1435
Document: 00117890429
Page:
4 06/07/22
Date Filed:
06/22/2022
Entry
6503409
Case 1:21-cv-00242-JDL
Document 138
Filed
Page
4 of 7 PageID
#:ID:
1478

the question of their protection is under consideration on appeal. (ECF No. 132.) Defendants will
suffer no prejudice by a temporary stay pending final adjudication of a question of exceptional
importance to Plaintiffs’ privacy interests. Finally, judicial economy favors a temporary stay.
A.

Plaintiffs Will Suffer Irreparable Injury Absent a Stay Because the Status Quo
Will Be Forever Destroyed and Confidentiality Lost for All Time.

As the First Circuit has recognized in analogous circumstances, “[m]eaningful review
entails having the reviewing court take a fresh look at the decision of the trial court before it
becomes irrevocable.” Providence Journal Co. v. FBI, 595 F.2d 889, 890 (1st Cir. 1979).
Plaintiffs’ interlocutory appeal under the collateral order doctrine (see ECF No. 132) “will become
moot unless the stay is [entered] pending determination of the appeals. Once [Plaintiffs’ identities]
are surrendered pursuant to the lower court’s order, confidentiality will be lost for all time. The
status quo could never be restored.” Id.
Numerous courts have likewise determined that disclosure of a plaintiff’s identity during
the pendency of an appeal seeking continued pseudonymity would impose irreparable harm upon
that plaintiff. See, e.g., Doe v. Coll. of N.J., 997 F.3d 489, 494 (3d Cir. 2021) (“[W]e cannot
anonymize a litigant’s already publicized identity with a new trial. That bell cannot be unrung.”);
S. Methodist Univ. Ass’n of Women Law Students v. Wynne & Jaffe, 599 F.2d 707, 712 (5th Cir.
1979) (reasoning that disclosure of plaintiffs’ identities during an appeal “would risk irremediable
injury to the rights that plaintiffs assert”).
Simply put, “[w]here, as here, the denial of a stay will utterly destroy the status quo,
irreparably harming” Plaintiffs’ privacy interests, a stay is warranted. See Providence Journal, 595
F.2d at 890. Thus, this is not the case where “the Court cannot know with any precision what
harm” Plaintiffs will experience. Kourembanas v. InterCoast Colls., No. 2:17-cv-331-JAW, 2018
WL 4087999, at *2 (D. Me. Aug. 27, 2018). The Court has already acknowledged the sincerity of

4
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Plaintiffs’ fears of reprisal from the disclosure of their identities. (ECF No. 131 at 12–13.) The
harm is known, and it is acute. “The interests asserted by litigants seeking anonymity can be
enormously significant [where] severe harm may result from litigating without a pseudonym.” Doe
v. Coll. of New Jersey, 997 F.3d at 494. There is no return to the status quo ante once Plaintiffs’
identities are revealed, thus prejudice and irreparable harm to Plaintiffs favor a stay.
B.

Defendants Will Suffer No Prejudice From a Temporary Stay.

Defendants, who have been wholly indifferent towards Media Intervenors’ efforts to reveal
Plaintiffs’ identities (ECF No. 86 at 2; ECF No. 88 at 1; ECF No. 131 at 1–2), will not be prejudiced
by a continuation of the status quo. Nonmoving parties are likely to suffer little or no prejudice
from the imposition of a temporary stay where—as here—only preliminary proceedings have
occurred, and the Court “has not issued any discovery orders or a Scheduling Order.” Alves v.
Prospect Mortg., LLC, No. 13-10985-JLT, 2013 WL 5755465, at *3 (D. Mass. Oct. 22, 2013).
Though some delay is always inherent in a stay, this Court has recognized that delay alone is not
sufficient to decline to stay proceedings. Good v. Altria Grp., Inc., 624 F. Supp. 2d 132, 135 (D.
Me. 2009) (“[A]lthough there would be some prejudice (mainly delay) to the [nonmoving parties],
the prejudice would not be significant.”).
C.

Judicial Economy Is Best Served by a Temporary Stay.

As shown above, only preliminary proceedings have occurred in the case so far, and pretrial
discovery has not commenced. “Logic dictates that the Court’s interest in preserving judicial and
party resources should be more prominent when little if any resources have been expended.”
Ramos-Martir v. Astra Merck, Inc., No. Civ. 05-2038(PG), 2005 WL 3088372, at *1 (D.P.R. Nov.
17, 2005). Thus, judicial economy is served by staying this action pending resolution of the critical
issue of Plaintiffs’ anonymity.

5
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Moreover, where—as here—proceedings have been instituted in another tribunal, judicial
economy is served by a stay to avoid piecemeal litigation, duplicative discovery, or wasted time
and resources. See, e.g., Carney v. Hancock Cnty., No. 1:20-cv-349-GZS, 2021 WL 966849, at *2
(D. Me. Mar. 13, 2021); Whitman v. Aetna Health, Inc., No. 1:14-cv-322-JAW, 2014 WL 4772666,
*2 (D. Me. Sept. 24, 2013) (“because a stay would avoid the possibility of duplication of discovery
and certain court proceedings, the interests of judicial economy militate in favor of a stay”); Alves,
2013 WL 5755465, at *3 (finding judicial economy favors temporary stay where “forg[ing] ahead
with discovery and other pretrial matters . . . may well waste time and expense on matters that will
then be duplicated”); Automated Transactions, LLC v. Bath Savings Inst., No. 2:12-cv-393-JAW,
2013 WL 1346470, at *2 (D. Me. Mar. 14, 2013) (concluding stay warranted due to “potential cost
in time and money, not to mention the waste of judicial resources, inherent in repetitive and
overlapping discovery”); Chedester v. Town of Whately, 279 F. Supp. 2d 53, 58 (D. Mass. 2003)
(reasoning stay would avoid piecemeal litigation and promote judicial economy).
As this Court has recognized, Plaintiffs’ sworn testimony avers that a number of Plaintiffs
will remove themselves from this action if proceeding is conditioned on public disclosure of their
identities. (ECF No. 131 at 10.) It makes little sense to press on with discovery and other pretrial
proceedings with all Plaintiffs while continuing in these proceedings at all is in question for some.
Nor does it make sense to ask some Plaintiffs to proceed while others wait for the First Circuit.
“To proceed with some but not all of the plaintiff's claims when they arise from the same nucleus
of alleged facts would be inefficient for the court and the parties.” Dyer v. Penobscot Cnty., No.
1:20-cv-224-NT, 2020 WL 5801081, at *4 (D. Me. Sept. 28, 2020). Thus, judicial economy is best
served by awaiting the First Circuit’s determination of the pseudonymity issue.

6
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CONCLUSION
Because Plaintiffs face the unquestionable prospect of irremediable harm absent a stay, no
prejudice will result to Defendants from a temporary stay pending appeal, and judicial economy
favors it, a stay of these proceedings pending Plaintiffs’ interlocutory appeal is warranted. In the
alternative, the Court should stay its Order (ECF No. 131) requiring Plaintiffs to disclose their
identities pending resolution of their appeal from the Order.
Respectfully submitted,
/s/ Stephen C. Whiting
Stephen C. Whiting
ME Bar No. 559
The Whiting Law Firm
75 Pearl Street, Suite 207
Portland, ME 04101
(207) 780-0681
steve@whitinglawfirm.com

/s/ Daniel J. Schmid
Mathew D. Staver
Horatio G. Mihet
Roger K. Gannam
Daniel J. Schmid
Liberty Counsel
P.O. Box 540774
Orlando, Florida 32854
(407) 875-1776
court@LC.org | hmihet@LC.org
rgannam@LC.org | dschmid@LC.org
Attorneys for Plaintiffs
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE
JANE DOES 1-6, et al.,
Plaintiffs,
v.
JANET T. MILLS, in her official
capacity as Governor of the
State of Maine, et al.,
Defendants.

)
)
)
)
) 1:21-cv-00242-JDL
)
)
)
)
)
)

ORDER ON MOTION TO STAY PENDING APPEAL
On May 31, 2022, I granted a Motion to Unseal the Plaintiffs’ Identities (ECF
No. 131) filed by two media companies—MTM Acquisition, Inc., d/b/a Portland Press
Herald/Maine Sunday Telegram, Kennebec Journal, and Morning Sentinel, and SJ
Acquisition, Inc., d/b/a Sun Journal (collectively, the “Media Intervenors”).

The

Media Intervenors were granted leave to intervene for the limited purpose of
challenging the Plaintiffs’ use of pseudonyms in this matter (ECF No. 95). The
Plaintiffs have appealed the May 31 order to the U.S. Court of Appeals for the First
Circuit (ECF No. 132), and now seek a stay of proceedings in this Court or, in the
alternative, a stay of this Court’s order requiring disclosure of Plaintiffs’ identities
while their appeal is pending (ECF No. 138).
The Defendants—Northern Light Eastern Maine Medical Center (“EMHS”);
Janet T. Mills, Governor of the State of Maine, Jeanne M. Lambrew, Commissioner
of the Maine Department of Health and Human Services (“Department), and Dr.
Nirav D. Shah, Director of the Maine Center for Disease Control (Maine CDC)
1
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(collectively, “State Defendants”); and MaineHealth, Genesis Healthcare of Maine,
LLC, Genesis Healthcare LLC, and MaineGeneral Health—all oppose a stay of the
proceedings (ECF Nos. 141, 142, 143). EMHS (ECF No. 141) opposes both a stay of
the proceedings and a stay of the May 31 order. The Media Intervenors (ECF No.
139) oppose a stay of the May 31 order.
I. BACKGROUND
The factual background of this action is set forth in my prior orders granting
the Media Intervenors’ motion to unseal the Plaintiffs’ identities, see Does 1-6 v. Mills,
No. 1:21-cv-242, 2022 WL 1747848, at *1 (D. Me. May 31, 2022), and denying the
Plaintiffs’ motion for preliminary injunction, see Does 1-6 v. Mills, No. 1:21-cv-00242,
2021 WL 4783626, at *2-4 (D. Me. Oct. 13, 2021).
II. DISCUSSION
A district court considers four factors when determining whether to grant a
stay of a civil judgment or proceedings pending appeal: “(1) [W]hether the stay
applicant has made a strong showing that [it] is likely to succeed on the merits; (2)
whether the applicant will be irreparably injured absent a stay; (3) whether issuance
of the stay will substantially injure the other parties interested in the proceeding;
and (4) where the public interest lies.” Bos. Parent Coal. for Acad. Excellence Corp.
v. Sch. Comm. of City of Bos., 996 F.3d 37, 44 (1st Cir. 2021) (quoting Nken, 556 U.S.
at 434).

In addition, for the reasons set forth in my order granting the Media

Intervenors’ Motion to Unseal the Plaintiffs’ Identities, I conclude that the Plaintiffs
have not made a strong showing that they are likely to succeed on the merits. I also
conclude that the Plaintiffs will not be irreparably injured absent a stay. Finally, for
2
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the reasons addressed in both previous orders, I conclude that the requested stay
would substantially injure the interests of the Media Intervenors and would be
contrary to the public interest.
Although I conclude that the Plaintiffs have failed to demonstrate their
entitlement to a stay of the proceedings or a stay of the Court’s May 31, 2022, order
granting the Media Intervenors’ Motion to Unseal the Plaintiffs’ Identities, I will
delay the effective date of the order for an additional 21 days to permit the Plaintiffs
more time to seek relief from the Court of Appeals pursuant to Federal Rule of
Appellate Procedure 8(a) (permitting the filing of a motion to stay an order of the
district court pending appeal directly with the court of appeals when “the district
court has denied the motion or failed to afford the relief requested”).
III. CONCLUSION
For the reasons stated above, the Plaintiffs’ Motion to Stay Proceedings (ECF
No. 138) is DENIED. The Order to Unseal Plaintiffs’ Identities (ECF No. 131) is
hereby MODIFIED, and it is ORDERED that the Plaintiffs shall file a first
amended complaint, by July 8, 2022, identifying by name those individual Plaintiffs
who elect to proceed as named and identified Plaintiffs in this action.
SO ORDERED.
Dated: June 17, 2022.
/s/ JON D. LEVY
CHIEF U.S. DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE
Bangor Division
JANE DOES 1–6, JOHN DOES 1–3,
JACK DOES 1–1000, JOAN DOES 1–1000,

)
)
)
Plaintiffs,
)
v.
) Case No. ___________________
)
JANET T. MILLS, in her official capacity as
)
Governor of the State of Maine,
)
JEANNE M. LAMBREW, in her official capacity )
as Commissioner of the Maine Department of
)
Health and Human Services,
)
NIRAV D. SHAH, in his official capacity as
)
Director of the Maine Center for Disease Control )
and Prevention,
)
MAINEHEALTH,
)
GENESIS HEALTHCARE OF MAINE, LLC,
)
GENESIS HEALTHCARE, LLC,
)
NORTHERN LIGHT HEALTH FOUNDATION, )
MAINEGENERAL HEALTH,
)
)
Defendants.
)
“I believe we must do everything in our power not to fan the flames of fear but to encourage
public health professionals . . . to continue their brave humanitarian work.”—Janet Mills1
VERIFIED COMPLAINT FOR TEMPORARY RESTRAINING ORDER,
PRELIMINARY AND PERMANENT INJUNCTIVE RELIEF,
DECLARATORY RELIEF AND DAMAGES
For their VERIFIED COMPLAINT against Defendants, JANET T. MILLS, in her official
capacity as Governor of the State of Maine, JEANNE M. LAMBREW, in her official capacity as
Commissioner of the Maine Department of Health and Human Services, NIRAV D. SHAH, in his
official capacity as Director of the Maine Center for Disease Control and Prevention,

1

Jacob
Sullum,
Ebola
Panic
Control,
Reason.com
(Nov.
5,
2014),
https://reason.com/2014/11/05/ebola-panic-control/ (quoting then-Attorney General Janet Mills
concerning unwarranted quarantine orders against healthcare professionals) (emphasis added)).
1
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MAINEHEALTH, GENESIS HEALTHCARE OF MAINE, LLC, GENESIS HEALTHCARE,
LLC, NORTHERN LIGHT HEALTH FOUNDATION, and MAINEGENERAL HEALTH
(“Defendants”), Plaintiffs, JANE DOES 1-6, JOHN DOES 1-3, JACK DOES 1-1000, and JOAN
DOES 1-1000 (“Plaintiffs”), allege and aver as follows:
URGENCIES JUSTIFYING EMERGENCY RELIEF
1.

The seminal issue before this Court can be boiled down to a simple question: Does

federal law apply in Maine? Though the question borders on the absurd, so does Defendants’
answer to it. Defendants have explicitly claimed to healthcare workers in Maine, including
Plaintiffs, that federal law does not apply, and neither should they. Defendants have informed
Plaintiffs, who have sincerely held religious objections to the Governor’s mandate that all
healthcare workers in Maine must receive a COVID-19 vaccine by October 1, 2021 (the
“COVID-19 Vaccine Mandate”), that no protections or considerations are given to religious
beliefs in Maine. Indeed, Defendants’ answer has been an explicit claim that federal law does not
provide protections to Maine’s healthcare workers. When presented with requests from Plaintiffs
for exemption and accommodation for their sincerely held religious beliefs, Defendants have
responded in the following ways:
•

“I can share MaineHealth’s view that federal law does not supersede state
law in this instance.” (See infra ¶87 (emphasis added).)

•

“[W]e are no longer able to consider religious exemptions for those who
work in the state of Maine.” (See infra ¶84 (bold emphasis original).)

•

“All MaineGeneral employees will have to be vaccinated against
COVID-19 by Oct. 1 unless they have a medical exemption. The mandate
also states that only medical exemptions are allowed, no religious
exemptions are allowed.” (Infra ¶93 (emphasis added).)

•

“Allowing for a religious exemption would be a violation of the state
mandate issued by Governor Mills. So, unfortunately, that is not an option
for us.” (Infra ¶94.)
2
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2.

The answer to the question before this Court is clear: federal law and the United

States Constitution are supreme over any Maine statute or edict, and Maine cannot override,
nullify, or violate federal law. See U.S. Const. Art. VI, cl. 2 (“This Constitution, and the Laws of
the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall
be made, under the Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State
to the Contrary notwithstanding.”). “This Court has long made clear that federal law is as much
the law of the several States as are the laws passed by their legislatures.” Haywood v. Drown,
556 U.S. 729, 734 (2009) (emphasis added). Indeed, “[i]t is a familiar and well-established
principle that the Supremacy Clause . . . invalidates state laws that interfere with, or are
contrary to, federal law. Under the Supremacy Clause . . . state law is nullified to the extent
that it actually conflicts with federal law.” Hillsborough Cnty. v. Automated Med. Labs., Inc.,
471 U.S. 707, 712-13 (1985) (emphasis added) (cleaned up).
3.

Thus, there can be no dispute that Maine is required to abide by federal law and

provide protections to employees who have sincerely held religious objections to the
COVID-19 vaccines. And, here, the federal law is clear: There can be no dispute that Title VII of
the Civil Rights Act prohibits Defendants from discriminating against Plaintiffs on the basis of
their sincerely held religious beliefs. 42 U.S.C. §2000e-2(a) (“It shall be an unlawful employment
practice for an employer . . . to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms, conditions, or
privileges of employment because of such individual’s . . . religion.”). And, Defendants have a
duty under Title VII to provide religious exemptions and accommodations to those with sincerely
held religious objections to the COVID-19 Vaccine Mandate. In direct contrast to this
3
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unquestionable principle of black letter law, however, every Defendant in this suit has seen fit to
claim to its healthcare workers that the converse is true, and that Maine law is supreme over federal
law; has engaged in a conspiracy and scheme to discourage employees with religious objections
to the mandatory vaccines from even seeking religious exemptions from such a policy; has
informed Plaintiffs that their requests for an exemption and accommodation from the mandate
cannot even be evaluated or considered; and has flatly denied all requests for religious exemption
and accommodation from the mandate that all healthcare workers receive a COVID-19 vaccine.
Employers bent on discrimination “usually don’t post help wanted signs reading ‘blacks need not
apply.’” Lewis v. City of Unity City, 918 F.3d 1213, 1261 (11th Cir. 2019) (Rosenbaum, J.,
concurring in part). But Maine and its healthcare employers have no problem being direct:
“religious misbelievers need not apply.”
4.

The dispute in this case is not about what accommodations are available to Plaintiffs

or whether accommodation of Plaintiffs’ sincerely held religious objections can be conditioned on
compliance with certain reasonable requirements. Plaintiffs have already acknowledged to
Defendants that they are willing to comply with reasonable health and safety requirements that
were deemed sufficient a mere two weeks ago. The dispute is about whether Defendants are
required to even consider a request for reasonable accommodation of Plaintiffs’ sincerely
held religious beliefs. The answer is clear: yes. And this Court should require Defendants to
acknowledge and accept that federal law mandates accommodation for Plaintiffs’ sincerely held
religious beliefs and order that Defendants extend such protections.
5.

Plaintiffs have been given a deadline to become vaccinated by October 1, 2021,

forcing them to accept a vaccine injection by September 17, 2021 at the latest. If Plaintiffs do
not comply with the vaccine mandate, they will be terminated and deprived of their ability

4
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to feed their families. No American should be faced with this unconscionable choice,
especially the healthcare heroes who have served us admirably for the entire duration of
COVID-19. A TRO is needed now to ensure that Defendants are enjoined from their
continued efforts to deny that federal law even applies in Maine and to compel Defendants
to extend the protections that federal law demands of them. Plaintiffs will suffer (and some
have already suffered) irreparable harm by being forced to choose between their jobs and
their sincerely held religious beliefs. Despite the Governor’s mandate only requiring full
vaccination by October 1, Plaintiff Jane Doe 2 was told her deadline to comply with the
mandate was August 23, and she has already suffered termination as a result of the
Governor’s mandate. Relief from this unconscionable and unlawful deprivation of Plaintiffs’
liberties cannot wait another day.
6.

Earlier this year, the Governor rightfully declared that Maine’s healthcare workers

were “Superheroes” and requested that “all Maine people join me in thanking all of our healthcare
workers who have heeded the call of duty and worked long hours, days, and weeks, often at great
sacrifice to themselves and their families, to protect Maine people during this extraordinary crisis.”
Office of Governor Janet T. Mills, Governor Mills Announces Four Maine Healthcare
Superheroes to Attend Super Bowl LV Thanks to Generosity of New England Patriots’ Kraft
Family (Feb. 2, 2021), https://www.maine.gov/governor/mills/news/governor-mills-announcesfour-maine-healthcare-superheroes-attend-super-bowl-lv-thanks. Every word of that statement is
equally as true today as it was the day the Governor uttered it. Yet, on August 12, 2021, those
same superheroes have now been cast as evil villains for requesting exemption and
accommodation from the Governor’s edict for their sincerely held religious beliefs.

5
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7.

Neither the Governor nor any of the Defendant employers is permitted to blatantly

ignore federal protections under the First Amendment and Title VII, yet that is precisely why
emergency relief is needed in the instant action: Plaintiffs need an order mandating that
Defendants follow federal protections for religious objectors to the COVID-19 Vaccine
Mandate.
8.

Plaintiffs are all healthcare workers in Maine who have sincerely held religious

beliefs that preclude them from accepting any of the COVID-19 vaccines because of the vaccines’
connections to aborted fetal cell lines and for other religious reasons that have been articulated to
Defendants. Since COVID-19 first arrived in Maine, Plaintiffs have risen every morning, donned
their personal protective equipment, and fearlessly marched into hospitals, doctor’s offices,
emergency rooms, operating rooms, and examination rooms with one goal: to provide quality
healthcare to those suffering from COVID-19 and every other illness or medical need that
confronted them. They did it bravely and with honor. They answered the call of duty to provide
healthcare to the folks who needed it the most and worked tirelessly to ensure that those ravaged
by the pandemic were given appropriate care. All Plaintiffs seek in this lawsuit is to be able to
continue to provide the healthcare they have provided to patients for their entire careers,
and to do so under the same protective measures that have sufficed for them to be considered
superheroes for the last 18 months. Defendants shamelessly seek to throw these healthcare
workers out into the cold and ostracize them from the very medical facilities for which they have
sacrificed so much solely because of Plaintiffs’ desire to continue to provide quality healthcare
while still exercising their sincerely held religious beliefs.
9.

The law mandates that Defendants permit them to do both. Regardless of whether

Maine sees fit to extend protections to religious objectors under its own statutory framework,

6
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federal law demands that these Plaintiffs and all employees in Maine receive protections for
their sincerely held religious beliefs. This Court should hold Maine to the bargain it made with
its citizens when it joined the union and ensure that Maine extends the required protections that
federal law demands. As the Supreme Court held just last year, “even in a pandemic, the
Constitution cannot be put away and forgotten.” Roman Catholic Diocese of Brooklyn v.
Cuomo, 141 S. Ct. 63, 68 (2021) (emphasis added). When we have demanded so much of our
healthcare heroes, we owe them nothing less than the full measure of our own commitment to
constitutional principles. Anything less would be desecrating the sacrifice these medical heroes
made for untold numbers of people—including Defendants—when the call of duty demanded it of
them.
PARTIES
10.

Plaintiff Jane Doe 1 is a citizen of the State of Maine and is a healthcare worker

employed by Defendant MaineHealth at one of its healthcare facilities in Maine. Jane Doe 1
submitted a written request for an exemption and accommodation from the Governor’s COVID-19
Vaccine Mandate based upon her sincerely held religious beliefs but was denied an exemption
because MaineHealth informed her that the Governor does not allow MaineHealth to consider or
grant religious exemption or accommodation requests.
11.

Plaintiff Jane Doe 2 is a citizen of the State of Maine and is a healthcare worker

employed by Genesis Healthcare at one of its healthcare facilities in Maine. Jane Doe 2 submitted
a written request for an exemption and accommodation from the Governor’s COVID-19 Vaccine
Mandate based upon her sincerely held religious beliefs but was denied an exemption because
Genesis Healthcare informed her that the Governor does not allow Genesis Healthcare to consider
or grant religious exemption or accommodation requests. Jane Doe 2 was given until August 23rd

7
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to receive the vaccination or be terminated from her employment in the healthcare industry. Jane
Doe 2 has received notification that the exercise of her religious beliefs has resulted in her
termination from Genesis Healthcare.
12.

Plaintiff Jane Doe 3 is a citizen of the State of Maine and is a healthcare worker

employed by Northern Light Health Foundation at one of its healthcare facilities in Maine. Jane
Doe 3 submitted a written request for an exemption and accommodation from the Governor’s
COVID-19 Vaccine Mandate based upon her sincerely held religious beliefs but was denied an
exemption because Northern Light Health Foundation informed her that the Governor does not
allow Northern Light Health Foundation to consider or grant religious exemption or
accommodation requests.
13.

Plaintiff Jane Doe 4 is a citizen of the State of Maine and is a healthcare worker

employed by Northern Light Health Foundation at one of its healthcare facilities in Maine. Jane
Doe 4 submitted a written request for an exemption and accommodation from the Governor’s
COVID-19 Vaccine Mandate based upon her sincerely held religious beliefs but was denied an
exemption because Northern Light Health Foundation informed her that the Governor does not
allow Northern Light Health Foundation to consider or grant religious exemption or
accommodation requests.
14.

Plaintiff Jane Doe 5 is a citizen of the State of Maine and is a healthcare worker

employed by MaineGeneral Health at one of its healthcare facilities in Maine. Jane Doe 5
submitted a written request for an exemption and accommodation from the Governor’s COVID-19
Vaccine Mandate based upon her sincerely held religious beliefs but was denied an exemption
because MaineGeneral Health informed her that the Governor does not allow MaineGeneral
Health to consider or grant religious exemption or accommodation requests.

8
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15.

Plaintiff Jane Doe 6 is a citizen of the State of Maine and is a healthcare worker

employed by Plaintiff John Doe 1. Jane Doe 6 has sincerely held religious objections to accepting
or receiving the COVID-19 vaccine, but the Governor’s mandate against her employer threatens
to close his practice and revoke his business license for granting Jane Doe 6’s request for an
accommodation based on her sincerely held religious beliefs.
16.

Plaintiff John Doe 1 is a licensed healthcare provider in Maine, operating his own

practice with employees who all have sincerely held religious objections to the Governor’s
COVID-19 Vaccine Mandate. John Doe 1 has sincerely held religious objections to accepting or
receiving the COVID-19 vaccines (see infra) and has sincerely held religious beliefs that he is to
honor the sincerely held religious beliefs of his employees who object to the COVID-19 vaccines.
John Doe 1 has been threatened with closure of his practice and loss of his business license for
considering and granting religious accommodations and exemptions to his employees.
17.

Plaintiff John Doe 2 is a citizen of the State of Maine and is a healthcare worker

employed by Genesis Healthcare at one of its healthcare facilities in Maine. John Doe 2 submitted
a written request for an exemption and accommodation from the Governor’s COVID-19 Vaccine
Mandate based upon his sincerely held religious beliefs but was denied an exemption because
Genesis Healthcare informed him that the Governor does not allow Genesis Healthcare to consider
or grant religious exemption or accommodation requests.
18.

Plaintiff John Doe 3 is a citizen of the State of Maine and is a healthcare worker

employed by Northern Light Health Foundation at one of its healthcare facilities in Maine. John
Doe 3 submitted a written request for an exemption and accommodation from the Governor’s
COVID-19 Vaccine Mandate based upon his sincerely held religious beliefs but was denied an
exemption because Northern Light Health Foundation informed him that the Governor does not

9
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allow Northern Light Health Foundation to consider or grant religious exemption or
accommodation requests.
19.

Plaintiffs Jack Does 1–250 are citizens of the State of Maine and are healthcare

workers employed by MaineHealth at its healthcare facilities in Maine. Jack Does 1–250 would
like to submit requests for exemptions and accommodations but have been told not to do so or
have submitted written requests for exemptions and accommodations from the Governor’s
COVID-19 Vaccine Mandate based upon their sincerely held religious beliefs but were denied
exemptions because MaineHealth informed Jack Does 1–250 that the Governor does not allow
MaineHealth to consider or grant religious exemption or accommodation requests.
20.

Plaintiffs Joan Does 1–250 are citizens of the State of Maine and are healthcare

workers employed by MaineHealth at its healthcare facilities in Maine. Joan Does 1–250 would
like to submit requests for exemptions and accommodations but have been told not to do so or
have submitted written requests for exemptions and accommodations from the Governor’s
COVID-19 Vaccine Mandate based upon their sincerely held religious beliefs but were denied
exemptions because MaineHealth informed Joan Does 1–250 that the Governor does not allow
MaineHealth to consider or grant religious exemption or accommodation requests.
21.

Plaintiffs Jack Does 251–500 are citizens of the State of Maine and are healthcare

workers employed by Northern Light Health Foundation at its healthcare facilities in Maine. Jack
Does 251–500 would like to submit requests for exemptions and accommodations but have been
told not to do so or have submitted written requests for exemptions and accommodations from the
Governor’s COVID-19 Vaccine Mandate based upon their sincerely held religious beliefs but were
denied exemptions because Northern Light Health Foundation informed Jack Does 251–500 that

10
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the Governor does not allow Northern Light Health Foundation to consider or grant religious
exemption or accommodation requests.
22.

Plaintiffs Joan Does 251–500 are citizens of the State of Maine and are healthcare

workers employed by Northern Light Health Foundation at its healthcare facilities in Maine. Joan
Does 251–500 would like to submit requests for exemptions and accommodations but have been
told not to do so or have submitted written requests for exemptions and accommodations from the
Governor’s COVID-19 Vaccine Mandate based upon their sincerely held religious beliefs but were
denied exemptions because Northern Light Health Foundation informed Joan Does 251–500 that
the Governor does not allow Northern Light Health Foundation to consider or grant religious
exemption or accommodation requests.
23.

Plaintiffs Jack Does 501–750 are citizens of the State of Maine and are healthcare

workers employed by Genesis Healthcare at its healthcare facilities in Maine. Jack Does 501–750
would like to submit requests for exemptions and accommodations but have been told not to do so
or have submitted written requests for exemptions and accommodations from the Governor’s
COVID-19 Vaccine Mandate based upon their sincerely held religious beliefs but were denied
exemptions because Genesis Healthcare informed Jack Does 501–750 that the Governor does not
allow Genesis Healthcare to consider or grant religious exemption or accommodation requests.
24.

Plaintiffs Joan Does 501–750 are citizens of the State of Maine and are healthcare

workers employed by Genesis Healthcare at its healthcare facilities in Maine. Joan Does 501–750
would like to submit requests for exemptions and accommodations but have been told not to do so
or have submitted written requests for exemptions and accommodations from the Governor’s
COVID-19 Vaccine Mandate based upon their sincerely held religious beliefs but were denied

11
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exemptions because Genesis Healthcare informed Joan Does 501–750 that the Governor does not
allow Genesis Healthcare to consider or grant religious exemption or accommodation requests.
25.

Plaintiffs Jack Does 751–1000 are citizens of the State of Maine and are healthcare

workers employed by MaineGeneral Health at its healthcare facilities in Maine. Jack Does 751–
1000 would like to submit requests for exemptions and accommodations but have been told not to
do so or have submitted written requests for exemptions and accommodations from the Governor’s
COVID-19 Vaccine Mandate based upon their sincerely held religious beliefs but were denied
exemptions because MaineGeneral Health informed Jack Does 751–1000 that the Governor does
not allow MaineGeneral Health to consider or grant religious exemption or accommodation
requests.
26.

Plaintiffs Joan Does 751–1000 are citizens of the State of Maine and are healthcare

workers employed by MaineGeneral Health at its healthcare facilities in Maine. Joan Does 751–
1000 would like to submit requests for exemptions and accommodations but have been told not to
do so or have submitted written requests for exemptions and accommodations from the Governor’s
COVID-19 Vaccine Mandate based upon their sincerely held religious beliefs but were denied
exemptions because MaineGeneral Health informed Joan Does 751–1000 that the Governor does
not allow MaineGeneral Health to consider or grant religious exemption or accommodation
requests.
27.

Defendant, Janet T. Mills, in her official capacity as Governor of the State of Maine

(“the Governor”) is responsible for enacting the COVID-19 Vaccine Mandate. Governor Mills is
sued in her official capacity
28.

Defendant Jeanne M. Lambrew, in her official capacity as the Commissioner of the

Maine Department of Health and Human Services is responsible for overseeing the healthcare

12
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industry in Maine and is responsible for the Governor’s COVID-19 Vaccine Mandate and
enforcing the provisions of threatened loss of licensure for those healthcare providers who refuse
to mandate the COVID-19 vaccine. Defendant Lambrew is sued in her official capacity.
29.

Defendant Nirav D. Shah in his official capacity as the Director of the Maine Center

for Disease Control and Prevention is responsible for overseeing the healthcare industry in Maine
and is responsible for the Governor’s COVID-19 mitigation measures and COVID-19 Vaccine
Mandate and enforcing the provisions of threatened loss of licensure for those healthcare providers
who refuse to mandate the COVID-19 vaccine. Defendant Shah is sued in his official capacity.
30.

Defendant MaineHealth is a nonprofit corporation incorporated under the laws of

the State of Maine, employees a number of Plaintiffs in this action, has refused to even consider
requests for religious accommodations, and has threatened to terminate Plaintiffs for their refusal
to accept a vaccine that violates their sincerely held religious beliefs.
31.

Defendant Genesis Healthcare of Maine, LLC is a limited liability company

organized under the laws of the State of Maine, employees a number of Plaintiffs in this action,
has refused to even consider requests for religious accommodations, and has threatened to
terminate Plaintiffs for their refusal to accept a vaccine that violates their sincerely held religious
beliefs. Defendant Genesis Healthcare, LLC is a foreign limited liability company organized under
the laws of the State of Delaware and is a corporate parent of Genesis Healthcare of Maine, LLC.
Plaintiffs collectively refer to the parent and subsidiary corporations as Genesis Healthcare in this
Verified Complaint.
32.

Defendant Northern Light Health Foundation is a nonprofit corporation

incorporated under the laws of the State of Maine, employees a number of Plaintiffs in this action,
has refused to even consider requests for religious accommodations, and has threatened to
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terminate Plaintiffs for their refusal to accept a vaccine that violates their sincerely held religious
beliefs.
33.

Defendant MaineGeneral Health is a nonprofit corporation incorporated under the

laws of the State of Maine, employees a number of Plaintiffs in this action, has refused to even
consider requests for religious accommodations, and has threatened to terminate Plaintiffs for their
refusal to accept a vaccine that violates their sincerely held religious beliefs.
JURISDICTION AND VENUE
34.

This action arises under the First and Fourteenth Amendments to the United States

Constitution and is brought pursuant to 42 U.S.C. § 1983. This action also arises under federal
statutory laws, namely 42 U.S.C. § 1985(3) and 42 U.S.C. § 2000e-2.
35.

This Court has jurisdiction over the instant matter pursuant to 28 U.S.C. §§ 1331

and 1343.
36.

Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b)(2) because a

substantial part of the events or omissions giving rise to Plaintiffs’ claims occurred in this district.
37.

This Court is authorized to grant declaratory judgment under the Declaratory

Judgment Act, 28 U.S.C. §§ 2201–02, implemented through Rule 57 of the Federal Rules of Civil
Procedure.
38.

This Court is authorized to grant Plaintiffs’ prayer for a temporary restraining order

and preliminary and permanent injunctive relief pursuant to Rule 65 of the Federal Rules of Civil
Procedure.
39.

This Court is authorized to grant Plaintiffs’ prayer for relief regarding damages

under 42 U.S.C. § 2000e-5.
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40.

This Court is authorized to grant Plaintiffs’ prayer for relief regarding costs,

including a reasonable attorney’s fee, pursuant to 42 U.S.C. § 1988.
GENERAL ALLEGATIONS
A.

THE
GOVERNOR’S
COVID-19
HEALTHCARE WORKERS.

41.

On August 12, 2021, Governor Mills announced that Maine will now require health

VACCINE

MANDATE

FOR

care workers to accept or receive one of the three, currently available COVID-19 vaccines in order
to remain employed in the healthcare profession. See Office of Governor Janet Mills, Mills
Administration Requires Health Care Workers To Be Fully Vaccinated Against COVID-19 By
October 1 (Aug. 12, 2021), https://www.maine.gov/governor/mills/news/mills-administrationrequires-health-care-workers-be-fully-vaccinated-against-covid-19-october (last visited Aug. 24,
2021) (hereinafter “COVID-19 Vaccine Mandate”). (A true and correct copy of the Governor’s
COVID-19 Vaccine Mandate is attached hereto as EXHIBIT A and incorporated herein.)
42.

The Governor’s COVID-19 Vaccine Mandate defines health care workers as “any

individual employed by a hospital, multi-level health care facility, home health agency, nursing
facility, residential care facility, and intermediate care facility for individuals with intellectual
disabilities that is licensed by the State of Maine” as well as “those employed by emergency
medical service organizations or dental practices.”
43.

The Governor’s COVID-19 Vaccine Mandate also says that “[t]he organizations to

which this requirement applies must ensure that each employee is vaccinated, with this
requirement being enforced as a condition of the facilities’ licensure.”
44.

Thus, the Governor has threatened to revoke the licenses of all health care

employers who fail to mandate that all employees receive the COVID-19 vaccine.
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45.

In addition to the Governor’s mandate, Plaintiffs and all health care workers in

Maine were also stripped of their rights to request a religious exemption and accommodation from
the COVID-19 Vaccine Mandate.
46.

On August 14, 2021, Dr. Shah and the Maine Center for Disease Control and

Prevention (“MCDC”) amended 10-144 C.M.R. Ch. 264 to eliminate the ability of health care
workers in Maine to request and obtain a religious exemption and accommodation from the
COVID-19 Vaccine Mandate.
47.

The only exemptions Maine now lists as available to health care workers are those

outlined in 22 M.R.S. § 802.4-B, which purports to exempt only those individuals for whom an
immunization is medically inadvisable and who provide a written statement from a doctor
documenting the need for an exemption.
48.

Under the prior version of the rule, 10-144 C.M.R. Ch. 264, §3-B a health care

worker could be exempt from mandatory immunizations if the “employee states in writing an
opposition to immunization because of a sincerely held religious belief.” Id.
49.

In fact, as acknowledged by MCDC, Maine removed the religious exemption to

mandatory immunizations in early August 2021. See Division of Disease Surveillance, Maine
Vaccine

Exemption

Law

Change

2021,

https://www.maine.gov/dhhs/mecdc/infectious-

disease/immunization/maine-vaccine-exemption-law-changes.shtml (last visited Aug. 17, 2021)
(“The health care immunization law has removed the allowance for philosophical and religious
exemptions and has included influenza as a required immunization.”).
B.

PLAINTIFFS’ SINCERELY HELD RELIGIOUS OBJECTIONS TO
COVID-19 VACCINE MANDATE.

50.

Plaintiffs all have sincerely held religious beliefs that preclude them from accepting

or receiving any of the three available COVID-19 vaccines because of the connection between the
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Case: 22-1435
Document: 00117890431
1708/25/21
Date Filed:
Entry#:ID:
Case 1:21-cv-00242-JDL
Document Page:
1 Filed
Page06/22/2022
17 of 59 PageID
176503409

various COVID-19 vaccines and the cell lines of aborted fetuses, whether in the vaccines’
origination, production, development, testing, or other inputs.
51.

A fundamental component of Plaintiffs’ sincerely held religious beliefs is that all

life is sacred, from the moment of conception to natural death, and that abortion is a grave sin
against God and the murder of an innocent life.
52.

Plaintiffs’ sincerely held religious beliefs are rooted in Scripture’s teachings that

“[a]ll Scripture is given by inspiration of God, and is profitable for doctrine, for reproof, for
correction, [and] for instruction in righteousness.” 2 Timothy 3:16 (KJV).
53.

Because of that sincerely held religious belief, Plaintiffs believe that they must

conform their lives, including their decisions relating to medical care, to the commands and
teaching of Scripture.
54.

Plaintiffs have sincerely held religious beliefs that God forms children in the womb

and knows them prior to their birth, and that because of this, life is sacred from the moment of
conception. See Psalm 139:13–14 (ESV) (“For you formed my inward parts; you knitted me
together in my mother’s womb. I praise you, for I am fearfully and wonderfully made.”); Psalm
139:16 (ESV) (“Your eyes saw my unformed substance; in your book were written, every one of
them, the days that were formed for me, when as yet there was none of them.”); Isaiah 44:2 (KJV)
(“the LORD that made thee, and formed thee from the womb”); Isaiah 44:24 (KJV) (“Thus saith
the LORD, thy redeemer, and he that formed thee from the womb, I am the LORD that maketh all
things.”); Isaiah 49:1 (KJV) (“The LORD hath called my from the womb; from the bowels of my
mother hath he made mention of my name.”); Isaiah 49:5 (KJV) (“the LORD that formed me from
the womb to be his servant”); Jeremiah 1:5 (KJV) (“Before I formed thee in the belly I knew thee;
and before thou camest forth out of the womb I sanctified thee, and I ordained thee.”).
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55.

Plaintiffs also have sincerely held religious beliefs that every child’s life is sacred

because they are made in the image of God. See Genesis 1:26–27 (KJV) (“Let us make man in our
image, after our likeness. . . . So God created man in his own image; in the image of God created
he him; male and female created he them.”).
56.

Plaintiffs also have sincerely held religious beliefs that because life is sacred from

the moment of conception, the killing of that innocent life is the murder of an innocent human in
violation of Scripture. See, e.g., Exodus 20:13 (KJV) (“Though shalt not kill.”); Exodus 21:22–23
(setting the penalty as death for even the accidental killing of an unborn child); Exodus 23:7 (KJV)
(“the innocent and righteous slay thou not, for I will not justify the wicked”); Genesis 9:6 (KJV)
(“Whoso sheddeth a man’s blood, by man shall his blood by shed: for in the image of God made
he man.”); Deuteronomy 27:25 (KJV) (“Cursed be he that taketh reward to slay an innocent
person.”); Proverbs 6:16–17 (KJV) (“These six things doth the LORD hate: yea, seven are an
abomination to him . . . hands that shed innocent blood.”).
57.

Plaintiffs also have the sincerely held religious belief that it would be better to tie a

millstone around their necks and be drowned in the sea than bring harm to an innocent child. See
Matthew 18:6; Luke 17:2.
58.

Plaintiffs have sincerely held religious beliefs, rooted in the Scriptures listed above,

that anything that condones, supports, justifies, or benefits from the taking of innocent human life
via abortion is sinful, contrary to the Scriptures, and must be denounced, condemned, and avoided
altogether.
59.

Plaintiffs have sincerely held religious beliefs, rooted in the Scriptures listed above,

that it is an affront to Scripture’s teaching that all life is sacred when any believer uses a product
derived from or connected in any way with abortion.

18

Case: 22-1435
Document: 00117890431
1908/25/21
Date Filed:
Entry#:ID:
Case 1:21-cv-00242-JDL
Document Page:
1 Filed
Page06/22/2022
19 of 59 PageID
196503409

60.

Plaintiffs’ sincerely held religious beliefs, rooted in the above Scriptures, preclude

them from accepting any one of the three currently available COVID-19 vaccines derived from,
produced or manufactured by, tested on, developed with, or otherwise connected to aborted fetal
cell lines.
61.

Plaintiffs have sincerely held religious objections to the Johnson & Johnson

(Janssen Pharmaceuticals) vaccine because it unquestionably used aborted fetal cells lines to
produce and manufacture the vaccine.
62.

As reported by the North Dakota Department of Health, in its handout literature for

those considering one of the COVID-19 vaccines, “[t]he non-replicating viral vector vaccine
produced by Johnson & Johnson did require the use of fetal cell cultures, specifically PER.C6,
in order to produce and manufacture the vaccine.” See North Dakota Health, COVID-19
Vaccines

&

Fetal

Cell

Lines

(Apr.

20,

2021),

available

at

https://www.health.nd.gov/sites/www/files/documents/COVID%20Vaccine%20Page/COVID-19
_Vaccine_Fetal_Cell_Handout.pdf (last visited Aug. 2, 2021) (bold emphasis original).
63.

The Louisiana Department of Health likewise confirms that the Johnson & Johnson

COVID-19 vaccine, which used the PER.C6 fetal cell line, “is a retinal cell line that was isolated
from a terminated fetus in 1985.” Louisiana Department of Public Health, You Have Questions,
We Have Answers: COVID-19 Vaccine FAQ (Dec. 12, 2020), https://ldh.la.gov/assets/oph/CenterPHCH/CenterPH/immunizations/You_Have_Qs_COVID-19_Vaccine_FAQ.pdf

(last

visited

Aug. 2, 2021) (emphasis added).
64.

Scientists at the American Association for the Advancement of Science have

likewise published research showing that the Johnson & Johnson vaccine used aborted fetal cell
lines in the development and production phases of the vaccine. Meredith Wadman, Vaccines that
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use

human

fetal

cells

draw

fire,

Science

(June

12,

2020),

available

at

https://science.sciencemag.org/content/368/6496/1170.full (last visited Aug. 22, 2021).
65.

Plaintiffs have sincerely held religious objections to the Moderna and

Pfizer/BioNTech COVID-19 vaccines because both of these vaccines, too, have their origins in
research on aborted fetal cells lines.
66.

As reported by the North Dakota Department of Health, in its handout literature for

those considering one of the COVID-19 vaccines, the Moderna and Pfizer mRNA vaccines are
ultimately derived from research and testing on aborted fetal cell lines. In fact, “[e]arly in the
development of mRNA vaccine technology, fetal cells were used for ‘proof of concept’ (to
demonstrate how a cell could take up mRNA and produce the SARS-CoV-2 spike protein)
or to characterize the SARS-CoV-2 spike protein.” See North Dakota Health, COVID-19
Vaccines

&

Fetal

Cell

Lines

(Apr.

20,

2021),

available

at

https://www.health.nd.gov/sites/www/files/documents/COVID%20Vaccine%20Page/COVID-19
_Vaccine_Fetal_Cell_Handout.pdf (last visited Aug. 22, 2021) (emphasis added).
67.

The Louisiana Department of Health’s publications again confirm that aborted fetal

cells lines were used in the “proof of concept” phase of the development of their COVID-19
mRNA vaccines. Louisiana Department of Public Health, You Have Questions, We Have Answers:
COVID-19 Vaccine FAQ (Dec. 12, 2020), available at https://ldh.la.gov/assets/oph/CenterPHCH/Center-PH/immunizations/You_Have_Qs_COVID-19_Vaccine_FAQ.pdf

(last

visited

Aug. 22, 2021).
68.

Because all three of the currently available COVID-19 vaccines are developed and

produced from, tested with, researched on, or otherwise connected with the aborted fetal cell lines
HEK-293 and PER.C6, Plaintiffs’ sincerely held religious beliefs compel them to abstain from
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obtaining or injecting any of these products into their body, regardless of the perceived benefit or
rationale.
69.

Plaintiffs have sincerely held religious beliefs that their bodies are temples of the

Holy Spirit, and that to inject medical products that have any connection whatsoever to aborted
fetal cell lines would be defiling the temple of the Holy Spirit. (See 1 Corinthians 6:15-20 (KJV)
(“Know ye not that your bodies are the members of Christ? shall I then take the members of Christ
and make them members of an harlot? God forbid. . . . What? Know ye not that your body is the
temple of the Holy Ghost which is in you, which have of God, and ye are not your own? For ye
are bought with a price: therefore glorify God in your body, and in your spirit, which are God’s.”).
70.

In addition to their sincerely held religious beliefs that compel them to abstain from

any connection to the grave sin of abortion, Plaintiffs have sincerely held religious beliefs that the
Holy Spirit—through prayer and the revelation of Scripture—guide them in all decisions they
make in life.
71.

Plaintiffs have sincerely held religious beliefs that Jesus Christ came to this earth,

died on the cross for their sins, and was resurrected three days later, and that when He ascended to
Heaven, He sent the Holy Spirit to indwell His believers and to guide them in all aspects of their
lives. See John 16:7 (KJV) (“Nevertheless I tell you the truth, It is expedient for you that I go
away: for if I go not away, the Comforter will not come unto you; but if I depart, I will send him
unto you.”); John 14:26 (KJV) (“But the Comforter, which is the Holy Ghost, whom the Father
will send in my name, he shall teach you all things, and bring all things to your remembrance,
whatsoever I have said unto you.”).
72.

Plaintiffs have sincerely held religious beliefs that the Holy Spirit was given to

them by God to reprove them of righteousness and sin and to guide them into all truth. See John
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16:8, 13 (KJV) (“And when he is come, he will reprove the world of sin, and of righteousness, and
of judgment . . . . [W]hen he, the Spirit of truth, is come, he will guide you into all truth: for he
shall not speak of himself; but whatsoever he shall hear, that shall he speak: and he will shew you
things to come.”).
73.

Plaintiffs also have sincerely held religious beliefs that they shall receive all

answers to their questions through prayer and supplication, including for decisions governing their
medical health. See James 1:5 (KJV) (“If any of you lack wisdom, let him ask of God, that giveth
to all men liberally, and upbraideth not; and it shall be given him.”); Mark 11:24 (KJV) (“Therefore
I say unto you, What things soever ye desire, when ye pray, believe that ye receive them, and ye
shall have them.”); Philippians 4:6–7 (KJV) (“Be careful for nothing, but in everything by prayer
and supplication with thanksgiving let your request be made known to God. And the peace of God,
which passeth all understanding, shall keep your hearts and minds through Christ Jesus.”); 1 John
4:14–15 (KJV) (“And this is the confidence we have in him, that, if we ask anything according to
his will, he heareth us. And if we know that he hear us, whatsoever we ask, we know that we have
the petitions that we desired of him.”).
74.

Through much prayer and reflection, Plaintiffs have sought wisdom, understanding,

and guidance on the proper decision to make concerning these COVID-19 vaccines, and Plaintiffs
have been convicted by the Holy Spirit in their beliefs that accepting any of the three currently
available vaccines is against the teachings of Scripture and would be a sin.
C.

PLAINTIFFS’ WILLINGNESS TO COMPLY WITH ALTERNATIVE
SAFETY MEASURES.

75.

Plaintiffs have offered, and are ready, willing, and able to comply with all

reasonable health and safety requirements to facilitate their religious exemption and
accommodation from the COVID-19 Vaccine Mandate.
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76.

Plaintiffs have all informed their respective employers that they are willing to wear

facial coverings, submit to reasonable testing and reporting requirements, monitor symptoms, and
otherwise comply with reasonable conditions that were good enough to permit them to do their
jobs for the last 18 months with no questions asked.
77.

In fact, last year the State said Plaintiffs were heroes because of their willingness

to abide by the same conditions and requirements that Plaintiffs are willing to abide by now.
78.

In fact, Defendant Shah and the MCDC continues to say that facial coverings are

one of the most effective ways to prevent COVID-19. In its Face Covering FAQs page, the MCDC
states:
How does wearing a face covering prevent the spread of COVID-19?
COVID-19 is an airborne virus that most commonly spreads between people who
are in close contact with one another. It spreads through respiratory droplets or
small particles, such as those in aerosols, produced when an infected person coughs,
sneezes, sings, talks, or breathes. Because it helps contain respiratory droplets,
wearing a face covering has been proven to be one of the most significant,
effective, and easiest ways to reduce the spread of COVID-19.
COVID-19

Response,

Face

Covering

FAQs

(July

29,

2021),

https://www.maine.gov/covid19/faqs/face-coverings (emphasis added).
79.

In fact, the MCDC still recommends that vaccinated individuals wear a mask in

public settings. And the reason for this is simple,
A preliminary study has shown that in the case of a breakthrough infection, the
Delta variant is able to grow in the noses of vaccinated people to the same degree
as if they were not vaccinated at all. The virus that grows is just as infectious as
that in unvaccinated people, meaning vaccinated people can transmit the virus and
infect others.
National Geographic, Evidence mounts that people with breakthrough infections can spread Delta
easily (Aug. 20, 2021), https://www.nationalgeographic.com/science/article/evidence-mounts-
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that-people-with-breakthrough-infections-can-spread-delta-easily (last visited Aug. 23, 2021)
(emphasis added).
80.

Masking and testing protocols remain sufficient to prevent the spread of COVID-19

among healthcare workers, and constitute a reasonable alternative to vaccination as an
accommodation of sincerely held religious beliefs.
81.

In fact, the United States District Court for the Western District of Louisiana just

issued a temporary restraining order against a medical school for the school’s failure to grant
religious exemptions when reasonable accommodations were available (such as masking, testing,
etc.) and mandatory vaccination was not the least restrictive means of achieving the school’s
interest in protecting the school’s student body. See Magliulo v. Edward Via College of
Osteopathic Medicine, No. 3:21-CV-2304, 2021 WL 36799227 (W.D. La. Aug. 17, 2021).
D.

DEFENDANTS’ RESPONSES
IRRELEVANT IN MAINE.

CLAIMING

FEDERAL

LAW

IS

82.

Consistent with her sincerely held religious beliefs, Jane Doe 1 submitted to her

employer, Defendant MaineHealth, a request for a religious exemption from the Governor’s
COVID-19 Vaccine Mandate.
83.

On August 17, 2021, MaineHealth denied Jane Doe 1’s request for a religious

exemption and accommodation. (A true and correct copy of the communications between
MaineHealth and Jane Doe 1 is attached hereto as EXHIBIT B and incorporated herein.)
84.

In its response, MaineHealth stated:

Please be advised that due to the addition of the COVID-19 vaccine to Maine’s
Healthcare Worker Immunization law announced by the governor in a press
conference on 8/12/21, we are no longer able to consider religious exemptions
for those who work in the state of Maine. This also includes those of you who
submitting [sic] influenza exemptions as well. The State of Maine now requires
all healthcare workers to be fully vaccinated by October 1st, which means you are
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two weeks beyond the completion of a COVID-19 vaccination series. (i.e. Both
doses of the mRNA vaccine, or the single dose of J & J) as of that date.
You submitted a religious exemption, your request is unable to be evaluated due to
a change in the law. Your options are to receive vaccination or provide
documentation for a medical exemption to meet current requirements for continued
employment.
(Exhibit B at 2 (bold emphasis original).)
85.

On August 20, 2021, after receiving her first denial from MaineHealth, Jane Doe 1

responded to MaineHealth, stating:
My request for an exemption was made under federal law, including Title VII of the Civil
Rights [Act] of 1964. The Constitution provides that federal law is supreme over state law,
and Maine cannot abolish the protections of federal law. You may be interested in this
press release from Liberty Counsel, and the demand letter they have sent to Governor Mills
on this issue (which is linked in the press release): https://lc.org/newsroom/details/081821maine-governor-must-honor-religious-exemptions-for-shot-mandate. Regardless of what
the Governor chooses to do, Franklin Memorial has a legal obligation under federal law to
consider and grant my proper request for a religious exemption. Please let me know
promptly if you will do so.
(Exhibit B at 1.)
86.

That same day, MaineHealth responded to Jane Doe 1 stating that federal law does

not supersede state law or the Governor’s COVID-19 Vaccine Mandate and that MaineHealth
would not be following federal law on the issue.
87.

Specifically, MaineHealth stated:

Although I cannot give legal guidance to employees, I can share MaineHealth’s view
that federal law does not supersede state law in this instance. The EEOC is clear in its
guidance that employers need only provide religious accommodations when doing so does
not impose an undue hardship on operations. Requiring MaineHealth to violate state law
by granting unrecognized exemptions would impose such a hardship. As such, we are not
able to grant a request for a religious exemption from the state mandated vaccine.
(Exhibit B at 1 (emphasis added).)
88.

Plaintiff Jane Doe 2 submitted to her employer, Genesis Healthcare, a request for a

religious exemption and accommodation from the Governor’s COVID-19 Vaccine Mandate. After
25
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reviewing Jane Doe 2’s submission, which articulated her sincerely held religious beliefs, Genesis
Healthcare sent Jane Doe 2 a cursory response stating that her religious beliefs did not qualify for
an exemption from the vaccine mandate. Plaintiff Jane Doe 2 was given until August 23 to
become vaccinated, and when her request for a religious objection and accommodation was
denied, Jane Doe 2 was terminated from her employment.
89.

Plaintiff Jane Doe 3 submitted a request to her employer, Defendant Northern Light

Health Foundation, seeking an exemption and accommodation from the Governor’s COVID-19
Vaccine Mandate. Northern Light responded to Jane Doe 3, denying her request and stating that
the Governor’s COVID-19 Vaccine Mandate does not permit exemptions or accommodations for
sincerely held religious beliefs. (A true and correct copy of Northern Light’s denial of Jane Doe
3’s request for a religious exemption and accommodation is attached hereto as EXHIBIT C and
incorporated herein.)
90.

Specifically, Northern Light informed Jane Doe 3 that her request for a religious

exemption could not be granted because Maine law and the Governor do not permit “non-medical
exemptions,” and stated, “the only exemptions that may be made to this requirement are medical
exemptions supported by a licensed physician, nurse practitioner, or physician assistant.” (Exhibit
C at 1.)
91.

Northern Light therefore ignored federal law on the basis that the Governor has

removed any exemptions for sincerely held religious beliefs.
92.

On August 19, 2021, Jane Doe 5 submitted a request to her employer, Defendant

MaineGeneral Health, stating that she has sincerely held religious objections to the COVID-19
vaccines and requesting an exemption and accommodation from the Governor’s COVID-19
Vaccine Mandate. MaineGeneral responded to Jane Doe 5, stating that no religious exemptions
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were permitted under the Governor’s mandate and that her request for a religious exemption and
accommodation was denied. (A true and correct copy of MaineGeneral’s denial of Jane Doe 5’s
request for a religious exemption is attached hereto as EXHIBIT D and incorporated herein.)
93.

Specifically, MaineGeneral stated:

MaineGeneral Health must comply with Governor’s Mill’s [sic] COVID-19
vaccination mandate for all health care employees. All MaineGeneral employees
will have to be vaccinated against COVID-19 by Oct. 1 unless they have a medical
exemption. The mandate also states that only medical exemptions are allowed,
no religious exemptions are allowed.
(Exhibit D at 1 (emphasis added).)
94.

Thus, MaineGeneral has made it abundantly clear to its employees that religious

exemptions are not available because of the Governor’s Mandate. But, if its initial denials left any
room for doubt, its follow-up response to Jane Doe 5 put all doubt to rest: “Allowing for a
religious exemption would be a violation of the state mandate issued by Governor Mills. So,
unfortunately, it is not an option for us.” (Exhibit D at 2.)
95.

The responses from Defendants MaineHealth, Genesis Healthcare, Northern Light

Health Foundation, and MaineGeneral Health have been virtually identical for all other Plaintiffs
as well, indicating that the various Defendants were not permitted by the Governor’s COVID-19
Vaccine Mandate to allow for (or even consider) an exemption and accommodation for sincerely
held religious beliefs.
E.

DEFENDANTS ADMIT THAT OTHER, NON-RELIGIOUS EXEMPTIONS
ARE AVAILABLE.

96.

Defendants’ responses to Plaintiffs’ requests for exemption and accommodation for

their sincerely held religious beliefs confirm that Maine is, indeed, willing to grant other
exemptions from the Governor’s COVID-19 Vaccine Mandate but have relegated religious
exemption requests to constitutional orphan status.
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97.

In its response to Jane Doe 1, Defendant MaineHealth has indicated it is perfectly

willing to accept and grant medical exemptions but will not allow religious exemptions.
Specifically, it told Jane Doe 1:
You submitted a religious exemption, your request is unable to be evaluated due to
a change in the law. Your options are to receive vaccination or provide
documentation for a medical exemption to meet current requirements for continued
employment.
(Exhibit B at 2.)
98.

Thus, while MaineHealth says it will consider and grant the preferred medical

exemptions, it will not even consider the constitutionally orphaned religious exemption
requests.
99.

To make matters even more clear, MaineHealth subsequently informed Jane Doe 1

that she was permitted to seek any other exemption, except a religious one: “If you seek an
accommodation other than a religious exemption from the state mandated vaccine, please let us
know.” (Exhibit B at 1 (emphasis added).)
100.

Defendant Northern Light gave a similar response to Jane Doe 3, indicating that

only medical exemptions would be considered or approved. Specifically, it stated that “the only
exemptions that may be made to this requirement are medical exemptions” and that all Northern
Light employees must comply with the Governor’s COVID-19 Vaccine Mandate “except in the
case of an approved medical exemption.” (Exhibit C at 1.)
101.

Defendant MaineGeneral issued a similar response to Jane Doe 5, stating that all

healthcare workers must comply with the Governor’s COVID-19 Vaccine Mandate “unless they
have a medical exemption,” and that the Governor’s “mandate states that only medical exemptions
are allowed, no religious exemptions are allowed.” (Exhibit D at 1.)
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102.

The Governor, through her COVID-19 Vaccine Mandate, has created a two-tiered

system of exemptions, and placed religious beliefs and those who hold them in a class less
favorable than other exemptions that Defendants are perfectly willing to accept.
103.

Under the Governor’s scheme of creating a disfavored class of religious

exemptions, Defendants are not even willing to consider religious exemptions, much less grant
them to those who have sincerely held religious objections to the COVID-19 vaccines.
F.

IRREPARABLE HARM SUFFERED BY PLAINTIFFS.

104.

Because Jane Doe 1’s request for an exemption and accommodation of her

sincerely held religious beliefs has been denied by MaineHealth, Jane Doe 1 faces the
unconscionable choice of accepting a vaccine that conflicts with her religious beliefs or losing her
job. Unless Jane Doe 1 immediately violates her conscience and sincere religious beliefs by
beginning the Governor’s mandatory COVID-19 vaccine process, she will be terminated from her
employment on October 1.
105.

Jane Doe 2’s employer, Genesis Healthcare, mandated that she receive the vaccine

by August 23, even though the Governor did not require compliance until October 1. Jane Doe 2
was informed that her religious beliefs would not be accommodated because religious exemptions
were not available in Maine. Jane Doe 2 was informed that her employment was terminated on
August 23 at 11:59 p.m.
106.

Because Jane Doe 3’s request for an exemption and accommodation of her

sincerely held religious beliefs has been denied by Northern Light, Jane Doe 3 faces the
unconscionable choice of accepting a vaccine that conflicts with her religious beliefs or losing her
job. Unless Jane Doe 3 immediately violates her conscience and sincere religious beliefs by
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beginning the Governor’s mandatory COVID-19 vaccine process, she will be terminated from her
employment on October 1.
107.

Because Jane Doe 4’s request for an exemption and accommodation of her

sincerely held religious beliefs has been denied by Northern Light, Jane Doe 4 faces the
unconscionable choice of accepting a vaccine that conflicts with her religious beliefs or losing her
job. Unless Jane Doe 4 immediately violates her conscience and sincere religious beliefs by
beginning the Governor’s mandatory COVID-19 vaccine process, she will be terminated from her
employment on October 1.
108.

Because Jane Doe 5’s request for an exemption and accommodation of her

sincerely held religious beliefs has been denied by MaineGeneral, Jane Doe 5 faces the
unconscionable choice of accepting a vaccine that conflicts with her religious beliefs or losing her
job. Unless Jane Doe 5 immediately violates her conscience and sincere religious beliefs by
beginning the Governor’s mandatory COVID-19 vaccine process, she will be terminated from her
employment on October 1.
109.

Because John Doe 2’s request for an exemption and accommodation of his

sincerely held religious beliefs has been denied by Genesis Healthcare, John Doe 2 faces the
unconscionable choice of accepting a vaccine that conflicts with his religious beliefs or losing his
job. Unless John Doe 2 immediately violates his conscience and sincere religious beliefs by
beginning the Governor’s mandatory COVID-19 vaccine process, he will be terminated from her
employment on October 1.
110.

Because John Doe 3’s request for an exemption and accommodation of his

sincerely held religious beliefs has been denied by Northern Light, John Doe 3 faces the
unconscionable choice of accepting a vaccine that conflicts with his religious beliefs or losing his
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job. Unless John Doe 3 immediately violates his conscience and sincere religious beliefs by
beginning the Governor’s mandatory COVID-19 vaccine process, he will be terminated from her
employment on October 1.
111.

Because of the Governor’s COVID-19 Vaccine Mandate, John Doe 1 faces the

unconscionable choice of violating his own sincerely held religious beliefs and accepting the
Governor’s mandatory vaccine or potentially losing his practice and business license for failure to
comply.
112.

Because of the Governor’s COVID-19 Vaccine Mandate, John Doe 1 also faces the

unconscionable choice of refusing to grant his employees’ requests for exemptions and
accommodation from the Governor’s COVID-19 Vaccine Mandate or losing his practice and his
business license.
113.

Because of the Governor’s COVID-19 Vaccine Mandate, Jane Doe 6 is faced with

the unconscionable choice of receiving a vaccine to which she has sincerely held religious
objections and keeping her job or losing her job and source of income.
114.

As a result of the Governor’s COVID-19 Vaccine Mandate, Plaintiffs have suffered

and are suffering irreparable injury by being prohibited from engaging in their constitutionally and
statutorily protected rights to the free exercise of their sincerely held religious beliefs.
115.

As a result of the Governor’s COVID-19 Vaccine Mandate, Plaintiffs have suffered

and are suffering irreparable injury by being forced to choose between maintaining the ability to
feed their families and the free exercise of their sincerely held religious beliefs.
116.

As a result of the Governor’s COVID-19 Vaccine Mandate, Plaintiffs have suffered

and are suffering irreparable injury by being stripped of their rights to equal protection of the law
and being subjected to disfavored class status in Maine.
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G.

PLAINTIFFS’ ATTEMPTS TO SECURE RELIEF PRIOR TO SEEKING A
TRO AND PRELIMINARY INJUNCTION.

117.

On August 18, 2021, Plaintiffs’ counsel sent the Governor, Director Shah, and

Commissioner Lambrew a letter informing them that their COVID-19 Vaccine Mandate, on its
own, and in its interpretation and application by others deprives Plaintiffs of their rights to request
a sincerely held religious exemption and accommodation under federal law. (A true and correct
copy of the Letter sent to the Governor, Director, and Commissioner is attached hereto as
EXHIBIT E and incorporated herein.)
118.

Plaintiffs requested that the Governor withdraw her unlawful directives and

publicly announce that any interpretation of her mandate to deprive Plaintiffs and all healthcare
workers in Maine of their right to request and receive an exemption and accommodation for their
sincerely held religious objections to the mandatory COVID-19 vaccine was unlawful and
impermissible.
119.

Plaintiffs requested the response and the public announcement from the Governor

prior to August 20, 2021, as that was the given deadline for compliance with the vaccine mandate
for those individuals choosing a particular vaccine and because some of Defendants were
demanding that their employees receive the first dose of a vaccine by that date.
120.

Plaintiffs’ counsel requested a response informing counsel that the Governor’s

directives, and the interpretation of the Governor’s COVID-19 Vaccine Mandate to deprive
Plaintiffs of their federal rights were impermissible, and that the Governor would permit Plaintiffs
and other healthcare workers with sincere religious objections to the vaccine to request and receive
reasonable accommodation to the mandate.
121.

Neither Governor Mills, Director Shah, nor Commissioner Lambrew responded to

Plaintiffs’ counsel, nor announced that federal law would continue to apply in Maine, nor provided
32
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any information to healthcare employers in Maine that federal law required Defendants to accept
and permit their healthcare employees to request and receive religious exemptions and
accommodation to the COVID-19 Vaccine Mandate.
COUNT I—VIOLATION OF THE FREE EXERCISE CLAUSE OF THE FIRST
AMENDMENT TO THE UNITED STATES CONSTITUTION.
(All Plaintiffs v. Government Defendants)
122.

Plaintiffs hereby reallege and adopt each and every allegation in paragraphs 1-121

above as if fully set forth herein.
123.

The Free Exercise Clause of the First Amendment to the United States Constitution,

as applied to the states by the Fourteenth Amendment, prohibits the State from abridging Plaintiffs’
rights to free exercise of religion.
124.

Plaintiffs have sincerely held religious beliefs that Scripture is the infallible,

inerrant word of the Lord Jesus Christ, and that they are to follow its teachings.
125.

Plaintiffs reallege the discussion of their sincerely held religious beliefs (supra

Section B) as if fully set forth herein.
126.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, targets

Plaintiffs’ sincerely held religious beliefs by prohibiting Plaintiffs from seeking and receiving
exemption and accommodation for their sincerely held religious beliefs against the COVID-19
vaccine.
127.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied,

impermissibly burdens Plaintiffs’ sincerely held religious beliefs, compels Plaintiffs to either
change those beliefs or act in contradiction to them, and forces Plaintiffs to choose between the
teachings and requirements of their sincerely held religious beliefs in the commands of Scripture
and the State’s imposed value system.
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128.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, places

Plaintiffs in an irresolvable conflict between compliance with the mandate and their sincerely held
religious beliefs.
129.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, puts

substantial pressure on Plaintiffs to violate their sincerely held religious beliefs or face loss of their
ability to feed their families.
130.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, is neither

neutral nor generally applicable.
131.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied,

specifically targets Plaintiffs’ religious beliefs for disparate and discriminatory treatment.
132.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, creates a

system of individualized exemptions for preferred exemption requests while discriminating against
requests for exemption and accommodation based on sincerely held religious beliefs.
133.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied,

constitutes a religious gerrymander by unconstitutionally orphaning exemption and
accommodation requests based solely on sincerely held religious beliefs of healthcare workers in
Maine while permitting the more favored medical exemptions to be granted.
134.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied,

constitutes a substantial burden on Plaintiffs’ exercise of their sincerely held religious beliefs.
135.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, fails to

accommodate Plaintiffs’ sincerely held religious beliefs.
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136.

There is no legitimate, rational, or compelling interest in the Governor’s COVID-19

Vaccine Mandate’s exclusion of exemptions and accommodations for sincerely held religious
beliefs.
137.

The Governor’s COVID-19 Vaccine Mandate is not the least restrictive means of

achieving an otherwise permissible government interest.
138.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, has

caused, is causing, and will continue to cause irreparable harm and actual and undue hardship on
Plaintiffs’ sincerely held religious beliefs.
139.

Plaintiffs have no adequate remedy at law to protect the continuing deprivation of

their most cherished constitutional liberties and sincerely held religious beliefs.
WHEREFORE, Plaintiffs respectfully pray for relief against Defendants as hereinafter set
forth in their prayer for relief.
COUNT II—DEFENDANTS’ WILLFUL DISREGARD OF FEDERAL PROTECTIONS
VIOLATES THE SUPREMACY CLAUSE OF THE UNITED STATES CONSTITUTION
BY ATTEMPTING TO MAKE MAINE LAW SUPERSEDE FEDERAL LAW
(All Plaintiffs v. All Defendants)
140.

Plaintiffs hereby reallege and adopt each and every allegation in paragraphs 1-121

above as if fully set forth herein.
141.

The Supremacy Clause provides:

This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing in the Constitution or Laws
of any State to the Contrary notwithstanding.
U.S. Const. Art. VI, cl. 22 (emphasis added).
142.

“When federal law forbids an action that state law requires, the state law is

without effect.” Mutual Pharm. Co., Inc. v. Bartlett, 570 U.S. 472, 486 (2013) (emphasis added).
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143.

Simply put, “It is a familiar and well-established principle that the Supremacy

Clause . . . invalidates state laws that interfere with, or are contrary to, federal law. Under
the Supremacy Clause . . . state law is nullified to the extent that it actually conflicts with
federal law.” Hillsborough Cnty. v. Automated Med. Labs., Inc., 471 U.S. 707, 712-13 (1985)
(emphasis added) (cleaned up).
144.

By claiming that the protections of Title VII are inapplicable in the State of Maine,

which all Defendants have either explicitly or tacitly stated, Defendants are running roughshod
over the Supremacy Clause and appointing themselves independent of the protections of federal
law.
145.

As demonstrated by Defendant MaineHealth’s response to Jane Doe 1,

MaineHealth believes that “federal law does not supersede state law in this instance” because
it believes granting the religious exemptions required by Title VII would “[r]equir[e] MaineHealth
to violate state law.” (Exhibit B at 1 (emphasis added).)
146.

Similarly, in its response to Jane Doe 5, MaineGeneral explicitly stated that

“[a]llowing for a religious exemption would be a violation of the state mandate issued by
Governor Mills.” (Exhibit C at 2 (emphasis added).)
147.

Further, MaineGeneral noted that the Governor’s “mandate also states that . . . no

religious exemptions are allowed.” (Exhibit C at 1.)
148.

Thus, all Defendants have purported to remove the availability of religious

exemptions and accommodations within the State of Maine, have ignored Title VII’s commands
that employers provide reasonable accommodations to individuals with sincerely held religious
beliefs, and have claimed that the Governor’s COVID-19 Vaccine Mandate prohibits employers
in Maine from even considering a religious exemption or accommodation request.
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149.

By purporting to place itself outside of the protections of Title VII and the First

Amendment, Maine and each individual Defendant have violated the most basic premise that
“federal law is as much the law of the several States as are the laws passed by their
legislatures.” Haywood v. Drown, 556 U.S. 729, 734 (2009) (emphasis added).
150.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, has

caused, is causing, and will continue to cause irreparable harm and actual and undue hardship on
Plaintiffs’ sincerely held religious beliefs.
151.

Plaintiffs have no adequate remedy at law for the continuing deprivation of their

most cherished constitutional liberties and sincerely held religious beliefs.
WHEREFORE, Plaintiffs respectfully pray for relief against Defendants as hereinafter set
forth in their prayer for relief.
COUNT III—VIOLATION OF THE EQUAL PROTECTION CLAUSE OF THE
FOURTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION
(All Plaintiffs v. Government Defendants)
152.

Plaintiffs hereby reallege and adopt each and every allegation in paragraphs 1-121

above as if fully set forth herein.
153.

The Fourteenth Amendment to the United States Constitution guarantees Plaintiffs

the right to equal protection under the law.
154.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, is an

unconstitutional abridgment of Plaintiffs’ right to equal protection under the law, is not neutral,
and specifically targets Plaintiffs’ sincerely held religious beliefs for discriminatory and unequal
treatment.
155.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, is an

unconstitutional abridgement of Plaintiffs’ right to equal protection because it permits the State to
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treat Plaintiffs differently from other similarly situated healthcare workers on the basis of
Plaintiffs’ sincerely held religious beliefs.
156.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, singles

out Plaintiffs for selective treatment based upon their sincerely held religious objections to the
COVID-19 vaccines.
157.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, is

intended to inhibit and punish the exercise of Plaintiffs sincerely held religious beliefs and
objections to the COVID-19 vaccines.
158.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, creates a

system of classes and categories that permit the Governor to accommodate the exemptions of some
healthcare workers while denying consideration of those individuals requesting religious
exemptions to the COVID-19 Vaccine Mandate.
159.

By removing statutorily required religious accommodations from consideration in

Maine, the Governor has created and singled out for disparate treatment a specific class of
healthcare employees (i.e., religious objectors to COVID-19 vaccinations) as compared to other
similarly situated healthcare workers (i.e., those with medical exemption requests).
160.

There is no rational, legitimate, or compelling interest in the Governor’s COVID-19

Vaccine Mandate’s application of different standards to the similarly situated field of healthcare
workers.
161.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied,

discriminates between religion and nonreligion by allowing certain, nonreligious exemptions to
the COVID-19 Vaccine Mandate while prohibiting religious exemptions to the same mandate for
the same similarly situated field of healthcare workers.
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162.

The Governor’s COVID-19 Vaccine Mandate and the MCDC’s removal of

religious exemptions for healthcare workers in Maine, on their face and as applied, are each a
“status-based enactment divorced from any factual context” and “a classification of persons
undertaken for its own sake,” which “the Equal Protection Clause does not permit.” Romer v.
Evans, 517 U.S. 620, 635 (1996).
163.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, “identifies

persons by a single trait [religious beliefs] and then denies them protections across the board.” Id.
at 633.
164.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, along with

the MCDC’s removal of religious exemptions from immunizations—while keeping medical
exemptions as perfectly acceptable in the healthcare field—results in a “disqualification of a class
of persons from the right to seek specific protection [for their religious beliefs].” Id.
165.

“A law declaring that in general it shall be more difficult for one group of citizens

than for all others to seek [an exemption from the COVID-19 Vaccine Mandate] is itself a denial
of equal protection of the laws in the most literal sense.” Id. The Governor’s COVID-19 Vaccine
Mandate, on its face and as applied, and the MCDC’s removal of religious exemptions for
healthcare workers, are each such a law.
166.

The Governor’s COVID-19 Vaccine Mandate, on its face and as applied, has

caused, is causing, and will continue to cause irreparable harm and actual and undue hardship on
Plaintiffs’ sincerely held religious beliefs.
167.

Plaintiffs have no adequate remedy at law to protect the continuing deprivation of

their most cherished constitutional liberties and sincerely held religious beliefs
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WHEREFORE, Plaintiffs respectfully pray for relief against Defendants as hereinafter set
forth in their prayer for relief.
COUNT IV—VIOLATION OF TITLE VII OF THE CIVIL RIGHTS ACT OF 1964,
42 U.S.C. § 2000e, et seq.
(All Plaintiffs v. Private Employer Defendants)
168.

Plaintiffs hereby reallege and adopt each and every allegation in paragraphs 1-121

above as if fully set forth herein.
169.

Title VII prohibits discrimination against employees on the basis of their religion.

42 U.S.C. §2000e-2(a) (“It shall be an unlawful employment practice for an employer . . . to fail
or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual
with respect to his compensation, terms, conditions, or privileges of employment because of such
individual’s race, color, religion, sex, or national origin . . . .”).
170.

Title VII defines the protected category of religion to include “all aspects of

religious observance and practice, as well as belief.” 42 U.S.C. § 2000e(j). Moreover, as the EEOC
has made clear, Title VII’s protections also extend nonreligious beliefs if related to morality,
ultimate ideas about life, purpose, and death. See EEOC, Questions and Answers: Religious
Discrimination in the Workplace (June 7, 2008), https://www.eeoc.gov/laws/guidance/questionsand-answers-religious-discrimination-workplace (“Title VII’s protections also extend to those
who are discriminated against or need accommodation because they profess no religious beliefs.”);
(Id. (“Religious beliefs include theistic beliefs (i.e. those that include a belief in God) as well as
non-theistic ‘moral or ethical beliefs as to what is right and wrong which are sincerely held with
the strength of traditional religious views.’ Although courts generally resolve doubts about
particular beliefs in favor of finding that they are religious, beliefs are not protected merely because
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they are strongly held. Rather, religion typically concerns ‘ultimate ideas’ about ‘life, purpose, and
death.’”).)
171.

Each of Defendants MaineHealth, Genesis Healthcare, Northern Light, and

MaineGeneral Health is an employer within the meaning of Title VII and employs more than 15
employees.
172.

By refusing to even consider, much less grant, any religious accommodation or

exemption to the Governor’s COVID-19 Vaccine Mandate, Defendants have discriminated against
Plaintiffs’ sincerely held religious beliefs with respect to the terms, conditions, and privileges of
employment.
173.

By threatening to fire Plaintiffs unless they violate their sincerely held religious

beliefs and comply with the Governor’s COVID-19 Vaccine Mandate, Defendants have
unlawfully discriminated against Plaintiffs by discharging them or constructively discharging them
for the exercise of their religious beliefs.
174.

Each Plaintiff has a bona fide and sincerely held religious belief against the

COVID-19 vaccines, as outlined above.
175.

Plaintiffs’ sincerely held religious beliefs conflict with Defendants’ policies in

collusion with the Governor to impose the Governor’s COVID-19 Vaccine Mandate and to
withhold from Plaintiffs any consideration of sincerely held religious objections.
176.

Plaintiffs have all raised their sincerely held religious beliefs with their respective

Defendant employers, have brought their objections and their desire for a religious accommodation
and exemption to the Defendants’ attention, and have requested a religious exemption and
accommodation from the COVID-19 Vaccine Mandate.
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177.

Defendants termination, threatened termination, denial of benefits, and other

adverse employment actions against Plaintiffs are the result of Plaintiffs’ exercise of their sincerely
held religious beliefs.
178.

Defendants’ refusal to consider or grant Plaintiffs’ requests for accommodation and

exemption from the Governor’s COVID-19 Vaccine Mandate has caused, is causing, and will
continue to cause irreparable harm and actual and undue hardship on Plaintiffs’ sincerely held
religious beliefs.
179.

Plaintiffs have no adequate remedy at law for the continuing deprivation of their

most cherished constitutional liberties and sincerely held religious beliefs.
WHEREFORE, Plaintiffs respectfully pray for relief against Defendants as hereinafter set
forth in their prayer for relief.
COUNT V—DEFENDANTS HAVE ENGAGED IN AN UNLAWFUL CONSPIRACY TO
VIOLATE PLAINTIFFS’ CIVIL RIGHTS IN VIOLATION OF 42 U.S.C. § 1985
(All Plaintiffs v. All Defendants)
180.

Plaintiffs hereby reallege and adopt each and every allegation in paragraphs 1-121

above as if fully set forth herein.
181.

Section 1985 provides a cause of action against public and private defendants who

unlawfully conspire to deprive an individual of his constitutionally protected liberties. 42 U.S.C.
§ 1985(3) (“If two or more persons in any State or Territory conspire . . . for the purpose of
depriving, either directly or indirectly, any person or class of persons of the equal protection of the
laws, or of equal privileges and immunities under the laws“).
182.

The elements of the claim of conspiracy to violate civil rights under § 1985 include

(1) a conspiracy, (2) a conspiratorial purpose to deprive the plaintiff of the equal protection of the
laws or of a constitutionally protected liberty, (3) an overt act in furtherance of the conspiracy, and
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(4) a deprivation of a constitutionally protected right. See Parker v. Landry, 935 F.3d 9, 17–18 (1st
Cir. 2019).
183.

The Governor’s COVID-19 Vaccine Mandate, combined with the Defendant

employers’ agreements to enforce its provisions and revoke any potential for a religious exemption
for healthcare workers in Maine, constitutes a conspiracy to violate Plaintiffs’ civil and
constitutional rights.
184.

The Governor, Director Shah, and Commissioner Lambrew have all reached an

agreement with the Defendant employers to deprive all healthcare workers in Maine with any
exemption or accommodation for the exercise of their sincerely held religious beliefs.
185.

MaineHealth’s agreement with the Governor to deprive Plaintiffs of their

constitutionally protected liberties is evidenced in its denial of Jane Doe 1’s request for a religious
exemption and accommodation. Specifically, its statement that MaineHealth is “no longer able to
consider religious exemptions for those who work in the state of Maine.” (Exhibit B at 2
(emphasis added).) By agreeing to refuse to even consider its employees’ requests for religious
exemption and accommodation, MaineHealth has reached an express or tacit agreement to deprive
Plaintiffs of their constitutionally protected rights to equal protection and religious exercise.
186.

Even if MaineHealth’s denials of its employees’ requests for religious exemptions

was somehow insufficient to demonstrate an agreement, the Governor’s own Official Statement
concerning the imposition of the COVID-19 Vaccine Mandate shows that MaineHealth entered
into an agreement with the Governor by noting the Governor’s mandate was “welcomed by . . .
MaineHealth” and its CEO’s statement that it “applauds Gov. Mills’ decision to make COVID-19
vaccination a requirement for the state’s health care workforce for the same reasons our
organization chose to require vaccination for all its care team members.” (Exhibit A). See also
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Office of Governor Janet Mills, Mills Administration Requires Health Care Workers To Be Fully
Vaccinated

Against

COVID-19

By

October

1

(Aug.

12,

2021),

https://www.maine.gov/governor/mills/news/mills-administration-requires-health-care-workersbe-fully-vaccinated-against-COVID-19-october (italics original).
187.

Defendant Northern Light’s explanation of its agreement with the Governor to

deprive Plaintiffs of their rights to seek and receive an accommodation of their sincerely held
religious beliefs was even more explicit: “Governor Mills' decision to require vaccination of health
care workers is another example of close alignment between the government and the health care
community.” (Exhibit A) See also Office of Governor Janet Mills, Mills Administration Requires
Health Care Workers To Be Fully Vaccinated Against COVID-19 By October 1 (Aug. 12, 2021),
https://www.maine.gov/governor/mills/news/mills-administration-requires-health-care-workersbe-fully-vaccinated-against-COVID-19-october (italics original).
188.

MaineGeneral’s agreement with the Governor to deprive its employees of their

constitutionally protected exercise of religious beliefs is plainly evidenced by its statements to Jane
Doe 5 that it was not permitted to even consider a request for a religious exemption because of the
Governor’s mandate. (Exhibit D at 1-2.).
189.

The Governor and Defendant employers have reached an express or tacit agreement

to mandate COVID-19 vaccines for their employees while explicitly agreeing to deprive them of
their right to request and receive an accommodation and exemption for their sincerely held
religious beliefs.
190.

The purpose behind the Governor’s COVID-19 Vaccine Mandate, the MCDC’s

removal of the option for a religious exemption in the State of Maine, and all Defendants’
agreement to blatantly ignore federal law’s requirement that employees be provided with a
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religious exemption and accommodation for sincerely held religious beliefs is based upon a
conspiratorial purpose to deprive Plaintiffs of their rights to the exercise of their religious beliefs
and equal protection.
191.

Defendants’ conspiratorial agreement has been made express by their stating that

no religious exemptions would be permitted and by informing Plaintiff employees of the legally
ridiculous position that Title VII does not apply in Maine and that federal law does not supersede
Maine law when it comes to the Governor’s COVID-19 Vaccine Mandate.
192.

The Governor has engaged in an overt act in furtherance of the conspiracy to

deprive Plaintiffs of their civil rights by mandating that all healthcare workers receive a mandatory
COVID-19 vaccine and by failing to recognize that federal law provides each of these employees
with the option to request and receive a religious exemption and accommodation from the
COVID-19 Vaccine Mandate.
193.

Defendant employers have each engaged in an overt act in furtherance of the

conspiracy to deprive Plaintiffs of their civil rights by refusing to consider, evaluate, or accept any
Plaintiff’s request for a religious exemption and accommodation from the COVID-19 Vaccine
Mandate.
194.

By denying Plaintiffs their requested religious exemption and accommodation and

threatening termination and discharge from employment because of the exercise of their sincerely
held religious beliefs, Defendants’ conspiracy has resulted in a deprivation of Plaintiffs’
constitutionally protected right to free exercise of religion.
195.

By denying Plaintiffs their requested religious exemption and accommodation and

threatening termination and discharge from employment because of the exercise of their sincerely
held religious beliefs while at the same time granting and accepting the preferred category and
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class of medical exemptions for similarly situated healthcare workers, Defendants’ conspiracy has
resulted in a deprivation of Plaintiffs’ constitutionally protected right to equal protection of the
laws under the Fourteenth Amendment.
196.

Defendants’ refusal to consider or grant Plaintiffs’ requests for accommodation and

exemption from the Governor’s COVID-19 Vaccine Mandate has caused, is causing, and will
continue to cause irreparable harm and actual and undue hardship on Plaintiffs’ sincerely held
religious beliefs.
197.

Plaintiffs have no adequate remedy at law for the continuing deprivation of their

most cherished constitutional liberties and sincerely held religious beliefs.
WHEREFORE, Plaintiffs respectfully pray for relief against Defendants as hereinafter set
forth in their prayer for relief.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully pray for relief as follows:
A.

That the Court issue a temporary restraining order restraining and enjoining

Defendants, all of their officers, agents, employees, and attorneys, and all other persons in active
concert or participation with them, from enforcing, threatening to enforce, attempting to enforce,
or otherwise requiring compliance with the Governor’s COVID-19 Vaccine Mandate such that:
i.

Defendant Governor Mills will not enforce her unconstitutional mandate
that John Doe 1 require his employees to receive a COVID-19 vaccine and
refuse to provide a religious exemption or accommodation for such
employees in violation of John Doe 1’s and his employees’ sincerely held
religious beliefs;
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ii.

Defendants immediately cease in their refusal to consider, evaluate, or
accept Plaintiffs’ requests for exemption and accommodation for their
sincerely held religious beliefs;

iii.

Defendants will immediately grant Plaintiffs’ requests for religious
exemption and accommodation from the Governor’s COVID-19 Vaccine
Mandate, provided that Plaintiffs agree to abide by reasonable
accommodation provisions such as masking, testing, symptom monitoring,
and reporting;

iv.

Defendants will immediately cease threatening to discharge and terminate
Plaintiffs from their employment for failure to accept a COVID-19 vaccine
that violates their sincerely held religious beliefs; and

v.

Defendants will immediately cease proclaiming that federal law does not
apply in Maine or otherwise declining Plaintiffs’ requests for religious
exemption on the basis that Title VII does not apply in the State of Maine;

B.

That the Court issue a preliminary injunction pending trial, and a permanent

injunction upon judgment, restraining and enjoining Defendants, all of their officers, agents,
employees, and attorneys, and all other persons in active concert or participation with them, from
enforcing, threatening to enforce, attempting to enforce, or otherwise requiring compliance with
the Governor’s COVID-19 Vaccine Mandate such that:
i.

Defendant Governor Mills will not enforce her unconstitutional mandate
that John Doe 1 require his employees to receive a COVID-19 vaccine and
refuse to provide a religious exemption or accommodation for such
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employees in violation of John Doe 1’s and his employees’ sincerely held
religious beliefs;
ii.

Defendants immediately cease in their refusal to consider, evaluate, or
accept Plaintiffs’ requests for exemption and accommodation for their
sincerely held religious beliefs;

iii.

Defendants will immediately grant Plaintiffs’ requests for religious
exemption and accommodation from the Governor’s COVID-19 Vaccine
Mandate, provided that Plaintiffs agree to abide by reasonable
accommodation provisions such as masking, testing, symptom monitoring,
and reporting;

iv.

Defendants will immediately cease threatening to discharge and terminate
Plaintiffs from their employment for failure to accept a COVID-19 vaccine
that violates their sincerely held religious beliefs; and

v.

Defendants will immediately cease proclaiming that federal law does not
apply in Maine or otherwise declining Plaintiffs’ requests for religious
exemption on the basis that Title VII does not apply in the State of Maine;

C.

That this Court render a declaratory judgment declaring that the Governor’s

COVID-19 Vaccine Mandate, both on its face and as applied by Defendants is illegal and unlawful
in that it purports to remove federal civil rights and constitutional protections from healthcare
workers in Maine, and further declaring that
i.

in imposing a mandatory COVID-19 vaccine without any provision for
exemption or accommodation for sincerely held religious beliefs, the
Governor has violated the First Amendment to the United States
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Constitution by imposing a substantial burden on Plaintiffs’ sincerely held
religious beliefs while granting exemptions to similarly situated healthcare
workers with medical exemptions to the COVID-19 Vaccine Mandate;
ii.

by refusing to consider or evaluate Plaintiffs’ requests for religious
exemption and accommodation, Defendants have violated Title VII and
other federal protections for Plaintiffs in Maine and have blatantly ignored
the Supremacy Clause’s mandate that federal protections for religious
objectors in Maine supersede and apply with full force in Maine;

iii.

by terminating, threatening to terminate, or otherwise taking adverse
employment action against Plaintiffs on the basis of their sincerely held
religious beliefs, Defendants have violated Title VII of the Civil Rights Act
of 1964;

iv.

that by creating a class system in which religious objectors in Maine are
disparately and discriminatorily denied the option of receiving an
exemption or accommodation while simultaneously allowing and granting
exemptions for other nonreligious reasons, Defendant Governor Mills has
violated Plaintiffs’ rights to equal protection of the law; and

v.

that by entering into an agreement to unlawfully deprive Plaintiffs of their
right to request and receive a religious exemption and accommodation from
the Governor’s COVID-19 Vaccine Mandate, Defendants have conspired
to violate Plaintiffs’ civil rights to free exercise of religious beliefs and
equal protection of the law;
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D.

That this Court award Plaintiffs damages in an amount to be proven at trial,

including damages for adverse employment action resulting in lost wages and other compensatory
damages, and further including nominal damages in the absence of proof of damages;
E.

That this Court adjudge, decree, and declare the rights and other legal obligations

and relations within the subject matter here in controversy so that such declaration shall have the
full force and effect of final judgment;
F.

That this Court retain jurisdiction over the matter for the purposes of enforcing the

Court’s order;
G.

That this Court award Plaintiffs the reasonable costs and expenses of this action,

including a reasonable attorney’s fee, in accordance with 42 U.S.C. § 1988; and
H.

That this Court grant such other and further relief as the Court deems equitable and

just under the circumstances.
Respectfully submitted,
/s/ Stephen C. Whiting
Stephen C. Whiting
ME Bar No. 559
The Whiting Law Firm
75 Pearl Street, Suite 207
Portland, ME 04101
(207) 780-0681
Email: steve@whitinglawfirm.com

/s/ Daniel J. Schmid
Mathew D. Staver*
Horatio G. Mihet*
Roger K. Gannam*
Daniel J. Schmid*
LIBERTY COUNSEL
P.O. Box 540774
Orlando, FL 32854
Phone: (407) 875-1776
Facsimile: (407) 875-0770
Email: court@lc.org
hmihet@lc.org
rgannam@lc.org
dschmid@lc.org
*Applications for Admission pro hac vice pending

Attorneys for Plaintiffs
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VERIFICATION
I, Jane Doe 1, am over the age of eighteen years and a Plaintiff in this action. The statements
and allegations that pertain to me or which I make in this VERIFIED COMPLAINT are true and
correct, and based upon my personal knowledge (unless otherwise indicated). If called upon to
testify to their truthfulness, I would and could do so competently. I declare under penalty of
perjury, under the laws of the United States and the State of Maine, that the foregoing statements
are true and correct to the best of my knowledge.
Dated: August 24, 2021
/s/ Jane Doe 1
Jane Doe 1
(Original Signature of Jane Doe 1 retained by Counsel)
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VERIFICATION
I, Jane Doe 2, am over the age of eighteen years and a Plaintiff in this action. The statements
and allegations that pertain to me or which I make in this VERIFIED COMPLAINT are true and
correct, and based upon my personal knowledge (unless otherwise indicated). If called upon to
testify to their truthfulness, I would and could do so competently. I declare under penalty of
perjury, under the laws of the United States and the State of Maine, that the foregoing statements
are true and correct to the best of my knowledge.
Dated: August 24, 2021
/s/ Jane Doe 2
Jane Doe 2
(Original Signature of Jane Doe 2 retained by Counsel)

52

Case: 22-1435
Document: 00117890431
5308/25/21
Date Filed:
Entry#:ID:
Case 1:21-cv-00242-JDL
Document Page:
1 Filed
Page06/22/2022
53 of 59 PageID
536503409

VERIFICATION
I, Jane Doe 3, am over the age of eighteen years and a Plaintiff in this action. The statements
and allegations that pertain to me or which I make in this VERIFIED COMPLAINT are true and
correct, and based upon my personal knowledge (unless otherwise indicated). If called upon to
testify to their truthfulness, I would and could do so competently. I declare under penalty of
perjury, under the laws of the United States and the State of Maine, that the foregoing statements
are true and correct to the best of my knowledge.
Dated: August 24, 2021
/s/ Jane Doe 3
Jane Doe 3
(Original Signature of Jane Doe 3 retained by Counsel)
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VERIFICATION
I, Jane Doe 4, am over the age of eighteen years and a Plaintiff in this action. The statements
and allegations that pertain to me or which I make in this VERIFIED COMPLAINT are true and
correct, and based upon my personal knowledge (unless otherwise indicated). If called upon to
testify to their truthfulness, I would and could do so competently. I declare under penalty of
perjury, under the laws of the United States and the State of Maine, that the foregoing statements
are true and correct to the best of my knowledge.
Dated: August 24, 2021
/s/ Jane Doe 4
Jane Doe 4
(Original Signature of Jane Doe 4 retained by Counsel)
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VERIFICATION
I, Jane Doe 5, am over the age of eighteen years and a Plaintiff in this action. The statements
and allegations that pertain to me or which I make in this VERIFIED COMPLAINT are true and
correct, and based upon my personal knowledge (unless otherwise indicated). If called upon to
testify to their truthfulness, I would and could do so competently. I declare under penalty of
perjury, under the laws of the United States and the State of Maine, that the foregoing statements
are true and correct to the best of my knowledge.
Dated: August 24, 2021
/s/ Jane Doe 5
Jane Doe 5
(Original Signature of Jane Doe 5 retained by Counsel)
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VERIFICATION
I, Jane Doe 6, am over the age of eighteen years and a Plaintiff in this action. The statements
and allegations that pertain to me or which I make in this VERIFIED COMPLAINT are true and
correct, and based upon my personal knowledge (unless otherwise indicated). If called upon to
testify to their truthfulness, I would and could do so competently. I declare under penalty of
perjury, under the laws of the United States and the State of Maine, that the foregoing statements
are true and correct to the best of my knowledge.
Dated: August 24, 2021
/s/ Jane Doe 6
Jane Doe 6
(Original Signature of Jane Doe 6 retained by Counsel)
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VERIFICATION
I, John Doe 1, am over the age of eighteen years and a Plaintiff in this action. The
statements and allegations that pertain to me or which I make in this VERIFIED COMPLAINT
are true and correct, and based upon my personal knowledge (unless otherwise indicated). If called
upon to testify to their truthfulness, I would and could do so competently. I declare under penalty
of perjury, under the laws of the United States and the State of Maine, that the foregoing statements
are true and correct to the best of my knowledge.
Dated: August 24, 2021
/s/ John Doe 1
John Doe 1
(Original Signature of John Doe 1 retained by Counsel)
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VERIFICATION
I, John Doe 2, am over the age of eighteen years and a Plaintiff in this action. The
statements and allegations that pertain to me or which I make in this VERIFIED COMPLAINT
are true and correct, and based upon my personal knowledge (unless otherwise indicated). If called
upon to testify to their truthfulness, I would and could do so competently. I declare under penalty
of perjury, under the laws of the United States and the State of Maine, that the foregoing statements
are true and correct to the best of my knowledge.
Dated: August 24, 2021
/s/ John Doe 2
John Doe 2
(Original Signature of John Doe 2 retained by Counsel)
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VERIFICATION
I, John Doe 3, am over the age of eighteen years and a Plaintiff in this action. The
statements and allegations that pertain to me or which I make in this VERIFIED COMPLAINT
are true and correct, and based upon my personal knowledge (unless otherwise indicated). If called
upon to testify to their truthfulness, I would and could do so competently. I declare under penalty
of perjury, under the laws of the United States and the State of Maine, that the foregoing statements
are true and correct to the best of my knowledge.
Dated: August 24, 2021
/s/ John Doe 3
John Doe 3
(Original Signature of John Doe 3 retained by Counsel)

59

Case: 22-1435
Document: 00117890432
Page:
1 06/01/22
Date Filed:
06/22/2022
Entry
6503409
Case 1:21-cv-00242-JDL
Document 132
Filed
Page
1 of 1 PageID
#:ID:
1471

UNITED STATES DISTRICT COURT
DISTRICT OF MAINE
Bangor Division
JANE DOES 1–6, et al.,
Plaintiffs,
v.
JANET T. MILLS, in her official capacity as
Governor of the State of Maine, et al.,
Defendants.

)
)
)
)
) Case No. 1:21-cv-00242-JDL
)
)
)
)

NOTICE OF APPEAL
Pursuant to Fed. R. App. P. 3, 28 U.S.C. §1291, and the collateral order doctrine of Cohen
v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949), Will v. Hallock, 546 U.S. 345 (2006), and
F.T.C. v. Standard Fin. Mgmt. Corp., 830 F.2d 404 (1st Cir. 1987), Plaintiffs hereby notice their
appeal to the United States Court of Appeals for the First Circuit from this Court’s Order on Motion
to Unseal Plaintiffs’ Identities (dkt. 131), which was issued May 31, 2022.
Respectfully submitted,
/s/ Stephen C. Whiting
Stephen C. Whiting
ME Bar No. 559
The Whiting Law Firm
75 Pearl Street, Suite 207
Portland, ME 04101
(207) 780-0681
steve@whitinglawfirm.com

/s/ Daniel J. Schmid
Mathew D. Staver
Horatio G. Mihet
Roger K. Gannam
Daniel J. Schmid
Liberty Counsel
P.O. Box 540774
Orlando, Florida 32854
(407) 875-1776
court@LC.org | hmihet@LC.org
rgannam@LC.org | dschmid@LC.org
Attorneys for Plaintiffs

