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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION
AIR FORCE OFFICER, AIR FORCE NCO,
AIR FORCE SPECIAL AGENT, and
AIR FORCE ENGINEER, on behalf of
themselves and all others similarly situated,
v.

Plaintiffs,

LLOYD J. AUSTIN, III, in his
official capacity as Secretary of Defense;
FRANK KENDALL, III, in his
official capacity as Secretary of the Air Force; and
ROBERT I. MILLER, in his
official capacity as Surgeon General of the
Air Force,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 5:22-cv-00009-TES

PLAINTIFFS’ REPLY IN FURTHER SUPPORT OF MOTIONS TO CERTIFY CLASS,
TO APPOINT CLASS COUNSEL, AND FOR CLASS-WIDE PRELIMINARY
INJUNCTION
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This Court should follow the Northern District of Texas’s recent certification of a class of
Navy religious objectors and issuance of class-wide injunctive relief. U.S. Navy SEALs 1-26 v. Austin,
No. 4:21-CV-01236-O, 2022 WL 1025144 (N.D. Tex. Mar. 28, 2022) (“Navy Class Order”). The
Navy Class Order is on point. Tellingly, in their 40-page opposition here, Defendants do not even
mention the Navy Class Order.
As this Court previously found, in granting a preliminary injunction in favor of the original
plaintiff, Air Force Officer, the Air Force’s religious-accommodation-request process is “illusory and
insincere.” Air Force Officer v. Austin, 2022 WL 468799 [Doc. 51] (“February 15 Injunction”) at *10.
This illusory and insincere process is at the heart of Plaintiffs’ present Motions as well. Defendants’
process has been further proven illusory and insincere since entry of the February 15 Injunction.
Like the court in U.S. Navy SEALs 1-26, this Court should certify the proposed Class, appoint class
counsel, 1 and issue a Class-wide preliminary injunction.
I.

CLASS CERTIFICATION
A.

The Class is ascertainable.

The proposed Rule 23(b)(2) 2 Class is more than sufficiently ascertainable. Citing no
authority, Defendants claim the Class is not ascertainable, because it includes service members who
are past, present, and future recipients of final denials, i.e., service members “who have received or will
receive” a final denial. Def. Opp. at 4-5 (emphasis added). Defendants are mistaken; a class can, and
often does, include future class members. For example, this Court recently certified a class that
includes “future” members. See Harris v. Georgia Dep’t of Corr., No. 5:18-CV-00365-TES, 2021 WL
6197108, at *10 (M.D. Ga. Dec. 29, 2021) (Self, J.) (certifying class of “present and future” deaf and
Defendants do not oppose appointment of Class counsel. See, generally, Def. Opp.
“Defendants have not cited, and the court is not aware, of any cases within this circuit applying the
ascertainability requirement to a Rule 23(b)(2) class, much less any binding precedent doing so….
That said, the court concludes in the alternative that even if the requirement did apply, plaintiffs’
proposed class definition would satisfy it.” Braggs v. Dunn, 317 F.R.D. 634, 671 (M.D. Ala. 2016).
1
2

1
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hard of hearing prisoners). 3 See also, e.g., Kilgo v. Bowman Transp., Inc., 789 F.2d 859, 878 (11th Cir.
1986) (affirming certification of class of trucker employees that included “future” job applicants).
Including future recipients in the Class makes sense here especially. Defendants know who
has received final denials and will know who will receive them in the future. Defendant Miller issues
them. [Doc. 2-16, 88-10, 88-16, 88-23]. Defendants can easily ascertain who is a Class member.
Defendants also mistakenly claim that Plaintiffs propose an improper “fail safe” class,
because the Class would require individualistic determinations after entry of relief to determine who
has a “sincerely held religious belief.” Def. Opp. at 5. But Defendants do not dispute that such
determinations can and must be made and indeed have generally conceded service members’ sincerely
held religious beliefs (and that Defendants have burdened their free exercise). 4 [Doc. 2-15, 2-16, 887, 88-10, 88-14, 88-16, 88-21, 88-23]. Defendants further concede that “[i]t is not for courts to say
whether one’s religious beliefs are mistaken or insubstantial.” [Def. Ex. 15 at 934 filed in this case].
In any event, “administrative feasibility is not a requirement for certification.” Cherry v. Dometic Corp.,
986 F.3d 1296, 1304 (11th Cir. 2021). See also Harris, 2021 WL 6197108, at *11 (“To the extent that
Defendants argue that this class is not ascertainable because it requires individualistic determinations
about each prisoner’s hearing loss, the Court finds such an argument to be grounded in
administrative feasibility concerns and not relevant to the ascertainability analysis”). Because the
Class is undisputedly “capable of ascertainment,” even if it may require some “individualistic
determinations,” it is ascertainable and proper. Cherry, 986 F.3d at 1304; Harris, 2021 WL 6197108, at
*11. See also Navy Class Order, 2022 WL 1025144, at *6 (“The Court need not consider the sincerity

Despite Plaintiffs’ repeated citation to Harris throughout their Memorandum in Support,
Defendants do not address the case or even mention it.
4
Yet, Defendants now say they doubt Plaintiffs’ and Class members’ sincere religious beliefs,
suggesting that “many service members may have applied for religious exemptions based on
something other than a sincerely held religious belief.” Def. Opp. at 5 n.2. This further indicates that
Defendants’ denials are pretextual and indeed based on religious bias and discrimination.
3

2
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of each individual’s beliefs prior to certification…. Even so, Plaintiffs and potential class members
have provided evidence of sincerity in the process of applying for religious accommodation.”).
Even if the proposed Class were improperly defined in some respect (which it is not), then
the appropriate next step would be to refine the Class to the extent appropriate, not to deny
certification altogether. Harris, 2021 WL 6197108, at *1-3, 10. See also MAZ Partners LP v. First Choice
Healthcare Sols., Inc., 2019 WL 5394011, at *19 (M.D. Fla. Oct. 16, 2019) (“[Defendant’s fail-safe]
argument ignores the Court’s ability to refine the class definition if necessary.”).
B.

Plaintiff and the Class satisfy the requirements of Rule 23(a). 5
1. The Class is so numerous that joinder of all members is impracticable.

Defendants do not dispute numerosity. See, generally, Def. Opp.
2. There are questions of fact and law common to the Class.
All Class members have suffered a common injury resulting from a biased procedure or
general policy of discrimination that is susceptible to Class-wide resolution. Without citing any
RFRA class-action cases, Defendants contend that the Class fails because RFRA requires “to the
person” assessment and therefore a RFRA class is not possible. Defendants ignore cases where
courts certified RFRA classes and entered injunctive relief, including the on-point Navy Class Order.
See also, e.g., Vita Nuova, Inc. v. Azar, No. 4:19-CV-00532-O, 2020 WL 8271942, (N.D. Tex. Dec. 2,
2020) (certifying RFRA class of health-care providers that oppose abortion).
Such classes and class-relief are appropriate where, as here, there is a common injury based
on the same systemic display of discrimination. Dukes, 564 U.S. 338, 351 (2011). As the court found
in U.S. Navy SEALs 1-26:
[T]he potential class members have suffered the ‘same injury,’ arising from violations of their
constitutional rights. Each has submitted a religious accommodation request, and each has
Analysis under Rule 23 frequently overlaps with the merits of the underlying claim. Harris, 2021
WL 6197108, at *8; Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 351 (2011)). Accordingly, see also
Section II below (discussing merits).

5

3
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had his request denied, delayed, or dismissed on appeal. Exactly zero requests have been
granted. And while Defendants encourage this Court to disregard the data, it is hard
to imagine a more consistent display of discrimination.
Navy Class Order, 2022 WL 1025144 at *5 (emphasis added). As this Court already found, there is
likewise a “marked record disfavoring religious accommodation requests” in the Air Force.
February 15 Injunction, 2022 WL 468799, at *10. “[T]he Air Force’s process to protect religious
rights is both illusory and insincere. In short, it’s just ‘theater.’” Id. (quoting U.S. Navy SEALs 1-26 v.
Biden, 2022 WL 34443, at *1 (N.D. Tex. Jan. 3, 2022)). Plaintiffs and the putative Class members
suffer the same injury resulting from the illusory and insincere process— “monumental ... pressure
to violate [their] religious beliefs.” February 15 Injunction, 2022 WL 468799, at *12.
Defendants claim that Plaintiffs do not show a general policy of discriminating against
religious service members, but Plaintiffs have more than sufficiently shown this. For example, as this
Court has found, and as Defendants concede, they have granted thousands of secular exemptions
and zero or essentially zero religious exemptions. 6 February 15 Injunction, 2022 WL 468799, at *10.
Defendants do not dispute that they have granted zero religious accommodation requests
(except for a relatively small number of service members already slated for separation). Instead of
denying this fact, which they have elsewhere admitted, Defendants argue that these figures are not
relevant to the question of commonality, because they are mere “statistical disparities.” Def. Opp. at
9. However, courts, including the court in Defendants’ own leading case, credit statistical
evidence when it is so “stark” that it is suggestive of a “general policy of discrimination.” In re Navy
Chaplaincy, 306 F.R.D. 33, 52 (D.D.C. 2014) (citing Gomillion v. Lightfoot, 364 U.S. 339 (1960)
As of January 31, 2022, Defendants had approved 1,564 medical and 2,356 administrative
exemptions, but not one religious exemption. (www.af.mil/News/ArticleDisplay/Article/2919591/daf-covid-19-statistics-february-2022/). Every one of the 3,003 religious
accommodation requests that had come before it was denied. Id. One week later, though—on the
eve of the hearing on Air Force Officer’s preliminary injunction motion—Defendants for the first
time suddenly granted nine religious accommodations, albeit only for those already in the separation
process. Id. See also February 15 Injunction, 2022 WL 468799, at *1 n.3.
6

4
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(rejecting a redistricting proposal that excluded 396 out of 400 black voters while excluding zero
white voters) and Yick Wo v. Hopkins, 118 U.S. 356 (1886) (rejecting selective enforcement of an
ordinance against 200 Chinese business owners but zero non-Chinese business owners)). That is
precisely what the numbers suggest here, where the Air Force’s illegal policy of denying all
applications for religious accommodation has created a stark disparity between thousands of
religious requesters and ZERO accommodations, as well as a stark disparity between the treatment
of the thousands of denied religious requests and the thousands of granted secular requests.
In other words, courts do not reject statistical evidence of discrimination; they merely refuse
to find a policy of discrimination on the basis of a 10% difference between the treatment of
different groups, as in In re Navy Chaplaincy, 306 F.R.D. at 52, or to make universal inferences based
on subsets of data, as in Dukes, 534 U.S. at 356-57. Here, comprehensive, undisputed, and
completely uniform statistics starkly support the proposed Class’s claim that Defendants have
illegally engaged in a “specific practice” of discrimination that “ties all their [thousands of] claims
together,” see Dukes, 534 U.S. at 357. Accordingly, there is no cause for the Court to disregard the
undisputed numerical evidence of the Defendants’ illegal policy.
Plaintiffs allege that Defendants’ undisputed, consistent practice of denying religious
accommodations reflects an illegal policy of failing to conduct the “to the person” analysis required
by RFRA. Defendants’ insistence that they have conducted thousands of the requisite individualized
reviews and identified ZERO service members entitled to a religious accommodation under RFRA
is not credible. Defendants’ practice of passing religious requests through several stages of “review,”
before ultimately and inevitably denying them, is entirely consistent with a finding that the process is
“illusory and insincere” or “theater.” February 15 Injunction, 2022 WL 468799, at *10. The Court
should consider the compelling statistical evidence in support of Plaintiffs’ claim of commonality.

5
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Beyond the statistical evidence, the record otherwise demonstrates Defendants’ systemic bias
and discrimination. For example, Defendants grant medical exemptions to pregnant women for at
least the term of their pregnancy while denying any religious accommodation request from the same
women. [See Doc. 53 at 7 & Doc. 53-1 filed in Doster v. Kendall, No. 1:22-cv-0008-MWM (S.D. Ohio)].
Cf. Doe v. San Diego Unified Sch. Dist., No. 21-56259, 2021 WL 5600620 (9th Cir. Nov. 28, 2021)
(enjoining student vaccine mandate on Free Exercise grounds due to pregnancy exemption); vacated,
after the pregnancy exemption was removed, by 19 F.4th 1173, 1175 (9th Cir. 2021).
Defendants even admit there are “some” clinical-trial-participant exemptees, but claim,
without any evidentiary support or citation, that the trials “further[] the efficacy of the vaccine
itself.” Def. Opp. at 12 n.6. But Defendants’ blanket exemption for clinical trial participants makes
no reference to the COVID-19 vaccine: “Service members who are actively participating in COVID19 clinical trials are exempted from mandatory vaccination against COVID-19 until the trial is
complete.…” [Doc. 2-3]. So, for example, an Airman taking an experimental COVID-19 drug (other
than the vaccine) as part of a clinical trial—for six months, a year, or indefinitely—is entitled to an
exemption. Moreover, there is no certainty that even a vaccine trial will actually “further[] the
efficacy of the vaccine itself.” 7 The results of a clinical trial are not preordained. When placed against
the unilateral denial of all religious accommodations, the clinical-trial exemption is a facial example
of the illegal policy challenged in this case: Defendants’ prioritization of a secular goal (researching
COVID-19) over the right to free exercise of religion.
Further, while Defendants pay lip service to “individual circumstances” and claim religious
requests go through multiple stages of review, Defendants always and inevitably deny them based on
very generalized purported “compelling interests.” To date, no “individual circumstances” warrant a
Even in COVID-19 vaccine trials, a participant may receive a placebo (see Navy Seals 1-26, 2022 WL
34443, at *11), rather than the vaccine—with no certainty besides that any trial would “further the
efficacy of the vaccine.”
7

6
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religious exemption. Defendants claim a generalized interest, far beyond their original stated
generalized interests of health and safety, that for them will always justify vaccination as the least
restrictive means. According to Defendants, “The Air Force has a [compelling government interest]
in mission accomplishment, specifically: readiness, unit cohesion, good order and discipline, and
health or safety.” Def. Ex. 14 at 2518. So, for example, Defendants admit that at least “some” of
Air Force Engineer’s duties could be done remotely, but Defendants assert that remote work would
be “be detrimental to readiness, good order and discipline, and unit cohesion” and thus less effective
than the vaccine. Def. Opp. at 34-35. 8 Given such a broadly characterized interest in “mission
accomplishment,” it is surprising to think that Defendants always find the vaccine to be the “least
restrictive means,” 9 since the practical effect of their position is to prevent several thousand religious
service members from accomplishing any mission.
Defendants suggest that Plaintiffs’ theory of the case is based on a conspiracy and requires a
finding that hundreds of officials act in concert to discriminate against religious objectors. Def. Opp.
at 10. But Defendants concede that they discriminate against religious objections in favor of secular
exemptions. Id. at 11. They just believe this discriminatory conduct is lawful, because, they say,
religious and secular exemptions are “not comparable.” They are mistaken. Defendants cannot grant
thousands of secular, medical exemptions and at the same time lawfully deny all religious
exemptions based on their assertion they are not “comparable.” This Court already rejected that
exact argument. February 15 Injunction, 2022 WL 468799, at *11.
Defendants also mistakenly claim that Plaintiffs seek a “golden ticket” to “continue as
Defendants specifically claim that “permanent” remote work would be detrimental to readiness,
etc., but AFI 48-110 specifies that “[f]or the Air Force, permanent exemptions for religious reasons
are not granted,” so the “permanency” concern is disingenuous. AFI 48-110 § 2-6(b)(3)(a)(1) [Doc.
2-9]. See also AFI 48-110 § 2-6(a) (“Medical exemptions may be temporary (up to 365 days) or
permanent”); Doc. 40 (discussing medical exemptions of indefinite but not permanent duration).
9
More precisely, Defendants always find the vaccine is the least restrictive means if the request is a
religious accommodation request.
8

7
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normal in their job duties as if they were vaccinated.” Def. Opp. at 36. In fact, Plaintiffs seek only to
be treated equally with other unvaccinated service members, as the law requires. In other words,
religious objectors should be treated the same as secular objectors.
3. Plaintiffs’ claims are typical.
As Defendants acknowledge, commonality and typicality overlap. Plaintiffs’ claims satisfy
typicality, as they satisfy commonality. See Section I.B.2 above. Defendants also contend, mistakenly,
that the claims are not typical because Plaintiffs lack justiciability. As explained in detail in Plaintiffs’
opposition to Defendants’ Motion to Dismiss [Doc. 101], and as discussed below in Section II.A.1,
Plaintiffs have standing, and they did not fail to exhaust any remedies.
Defendants again point to RFRA’s “to the person” requirement, but again that fact supports
Plaintiffs’ case, not Defendants’. Harris, 2021 WL 6197108, at *12. A very strong similarity of legal
theories exists amongst Plaintiffs and Class members: they are all victims of the same illusory and
insincere process by which Defendants systemically fail to provide the requisite “to the person”
assessment. Navy Class Order, 2022 WL 1025144, at *6-7; Harris, 2021 WL 6197108, at *12.
Accordingly, Plaintiffs’ claims are typical. Id.
4. Plaintiffs will fairly and adequately protect the interests of the Class.
a. No conflict exists.
No conflicts exist between Plaintiffs and the Class. Purporting to look after the interests of
putative Class members, Defendants try—and fail—to identify conflicts based on the existence of
other pending military vaccine cases. Def. Opp. at 18-20. The Navy Class Order, certifying a similar
Rule 23(b)(2) class, explained at length why Defendants’ argument fails:
Simultaneous litigation in other courts does not present a conflict here. To the contrary, the
injunctive relief that Plaintiffs seek will benefit all religiously opposed Navy
servicemembers who are presently involved in other vaccine mandate litigation. Potential
class members will not be harmed by class-wide relief. Likewise, Plaintiffs here will
benefit from injunctive relief granted in other courts….
8
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Defendants’ claim that some potential class members may prefer to litigate independently or
avoid legal action altogether, “preferring to comply with a lawful order after their
administrative claim is decided and maintain their military service without litigation, or ...
choose to leave the service or retire.” ... If—and indeed, if—such servicemembers exist, they
may choose to get vaccinated, withdraw their religious accommodation requests, voluntarily
separate, or proceed with retirement plans. The potential class members, then, are those
who seek to remain in the Navy and refuse to compromise their religious beliefs (i.e.,
continue to forgo the vaccine). That group is intently interested in the relief the Named
Plaintiffs seek, especially as the Navy begins to involuntarily separate unvaccinated
sailors.
Navy Class Order, 2022 WL 1025144, at *7–8 (emphasis added). 10 The same reasoning applies here.
The Class is intently interested in the relief Plaintiffs seek. 11 And the Air Force is already well into
the process of involuntarily separating unvaccinated Airmen. 12
As the Eleventh Circuit held in Valley Drug Co. v. Geneva Pharms., Inc., 350 F.3d 1181 (11th
Cir. 2003), a case Defendants themselves cite: a conflict of interest must be “fundamental,” i.e.,
“where some party members claim to have been harmed by the same conduct that benefitted other
members of the class.” Valley Drug, 350 F.3d at 1189. By the very nature of the putative Class,
consisting of religious objectors who have received or will receive a final denial, no putative Class
member has “benefitted” from Defendants’ denial of a religious accommodation request. No
conflict exists, and certainly not a “fundamental” one.
b. Plaintiffs and their counsel will adequately prosecute the case.
Defendants do not dispute Plaintiffs and their counsel will adequately prosecute the case,
beyond the supposed “conflicts” refuted immediately above. See Def. Opp. at 17-20.

On June 2, 2022, Judge Merryday stayed the Air Force claims in Navy Seal 1 v. Austin, No. 8:21-cv02429-SDM-TGW (M.D. Fla.), “in deference to the pending resolution of the motions for class
relief” in this case and Doster. [See Doc. 194 in Navy Seal 1].
11
Also, membership in a Rule 23(b)(2) class such as the proposed Class here does not preclude
members from seeking money damages in a separate lawsuit. Fortner v. Thomas, 983 F.2d 1024, 1031
(11th Cir. 1993); Braggs v. Dunn, No. 2:14CV601-MHT, 2017 WL 5665334, at *7 (M.D. Ala. Nov. 27,
2017); 6 Newberg on Class Actions § 18:18 (5th ed.).
12
See https://www.af.mil/News/Article-Display/Article/3018445/daf-covid-19-statistics-may-242022/ (Air Force vaccination, accommodation request, and separation statistics as of May 24, 2022).
10

9
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C.

Plaintiffs and the Class satisfy the requirements of Rule 23(b)(2).

In accordance with Rule 23(b)(2), Defendants have “acted or refused to act on grounds that
apply generally to the class, so that final injunctive relief or corresponding declaratory relief is
appropriate respecting the class as a whole.” Fed. R. Civ. P. 23(b)(2). See Navy Class Order, 2022
WL 1025144, at *9 (“By uniformly denying potential class members’ religious accommodation
requests, the Navy has ‘acted . . . on grounds that apply generally to the class.’ And because potential
class members may receive relief from a single injunction, the claim is appropriate for class-wide
resolution under Rule 23(b)(2).”). The requested relief is “indivisible” in that the conduct can be
enjoined or declared unlawful as to all Class members. Dukes, 564 U.S. at 360.
Defendants claim the requested relief is not indivisible because RFRA requires individualized
assessments. But as discussed above, RFRA requires individualized assessments, but Plaintiffs allege
and show that Defendants systemically fail to make such assessments, and therefore their uniform
failure can and should be enjoined as to all Class members. Accordingly, relief under Rule 23(b)(2) is
indivisible and appropriate.
II.

CLASS-WIDE PRELIMINARY INJUNCTION
A.

Plaintiffs’ claims are justiciable.

As in their Motion to Dismiss, Defendants here assert Plaintiffs’ claims are unripe and not
exhausted and that two Plaintiffs lack “standing” for “choosing” retirement under duress or protest.
Defendants are wrong for the same reasons Plaintiffs explained in their response to the Motion to
Dismiss [see Doc. 101 at 8-19], incorporated herein. Plaintiffs briefly summarize those reasons here.
First, Defendants’ ripeness arguments hinge on their mistaken view that Plaintiffs are
“uninjured,” and that a “substantial burden” on religious exercise comes into existence “only upon
the imposition of actual consequences” for refusing the vaccine, 13 which they assert have yet to
13

Again, Defendants are wrong to argue the “substantial burden” question as a ripeness issue when
10
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occur. Def. Opp. at 22. Plaintiffs’ claims are ripe because Defendants put Plaintiffs to the choice of
engaging in conduct that violates their religious beliefs or facing serious disciplinary action for
remaining true to those beliefs. February 15 Injunction, 2022 WL 468799, at *9; Holt v. Hobbs, 574
U.S. 352 (2015); Thomas v. Rev. Bd. of Ind., 450 U.S. 707 (1981). 14 [See Doc. 101 at 8-12].
Second, as to exhaustion, none of Defendants’ arguments justifies departing from this
Court’s earlier conclusion that pursuing a religious accommodation request through an internal
process resulting in “ultimate[] deni[al]” on “final appeal” constitutes exhaustion. February 15
Injunction, 2022 WL 468799, at *6. [See Doc. 101 at 15-19].
Third, Air Force NCO and Air Force Officer have standing. They did not “voluntarily”
choose retirement; Defendants coerced them. Defendants elide bedrock standing doctrine and rely
on inapposite caselaw. [See Doc. 101 at 12-15]. Plaintiffs’ claims are justiciable.
B.

Plaintiffs are still likely to succeed on the merits of their RFRA and First
Amendment claims.
1.

Defendants lack a compelling interest and fail narrow tailoring.

Defendants fail to show they have a compelling interest in categorically denying the religious
accommodation requests of Plaintiffs and the putative Class members, separate from a nondispositive generalized compelling interest in slowing the spread of COVID-19 in the military. They
also fail to show they cannot afford Plaintiffs the same lesser restrictive means allowed for secular
exemptees. See Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 730 (2014) (“HHS itself has
demonstrated that it has . . . . an approach that is less restrictive . . . [by] establish[ing] an
accommodation for nonprofit organizations with religious objections.”). Defendants’ objection that
it’s actually a central merits element of Plaintiffs’ RFRA and First Amendment claims. See, e.g., 42
U.S.C. § 2000bb-1(b). But the obvious substantial burden on Plaintiffs’ religious exercise here
confirms that their claims are ripe.
14
For the same reason, and contrary to Defendants’ argument, Air Force NCO’s claims are ripe
despite his pending Medical Evaluation Board processing (Def. Opp. at 23), since his religious
accommodation request was finally denied in December 2021 [Doc. 84 at ¶ 5].
11
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Plaintiffs seek to avoid any restrictions going forward curiously fails to cite any of Plaintiffs’
pleadings, which make clear that Plaintiffs merely seek the same limited protections allowed by the
Supreme Court for the Navy SEALs, and at the very least equal treatment with medical exemptees.
[Doc. 88-1 at 2 n.1; and at 17-18]. And while Defendants invoke a recent district court decision for
the proposition no service member has a likelihood of succeeding on the merits per the Supreme
Court’s recent partial stay of an injunction for a group of Navy SEALs, see Navy SEAL 1 v. Austin,
2022 WL 1294486, at *4 (D.D.C. Apr. 29, 2022) (citing Austin v. Navy Seals 1-26, 142 S. Ct. 1301
(2022)), that decision merely denied a preliminary injunction for one Navy SEAL in light of the
highly specialized nature of the Navy SEALs, id. at *2-3. It does not justify the illusory and insincere
process applied to the religious accommodation requests of the far more diverse Air Force Plaintiffs
and putative Class members, who are plainly likely to succeed on the merits.
(a) Compelling Interest: Defendants argue they have a general compelling interest in
“stemming the spread of COVID-19.” Def. Opp. at 25. But they nowhere mention the Supreme
Court’s recent holding that “[t]he question [] is . . . whether it has such an interest in denying an
exception to [the religious claimant].” Fulton v. City of Philadelphia, Pennsylvania, 141 S. Ct. 1868, 1881
(2021) (emphasis added). Defendants cite the recent decision in Roth v. Austin for further support
(Def. Opp. at 26), but that decision likewise failed to even mention Fulton and thus erroneously did
not find any “controlling authority indicating that the Government must demonstrate a compelling
interest in not granting any exemptions to the challenged ‘means.’” Roth v. Austin, No. 8:22-cv-3038, 2022
WL 1568830, at *18 (D. Neb. May 18, 2022) (emphasis added).
Moreover, their claim of a compelling interest in “stemming the spread of COVID-19” is
belied by the exceptions to the Mandates they have made for secular reasons. Where (as here) a law
“leaves appreciable damage to [the government’s] supposedly vital interest unprohibited” (i.e., by
allowing numerous medical and clinical trial exemptions to the Mandates), denying additional religious
12
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protection “cannot be regarded as protecting an interest of the highest order.” Church of the Lukumi
Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 546-47 (1993); see also Fulton, 141 S. Ct. at 1882 (“The
creation of a system of exceptions . . . undermines the City’s contention that its [challenged] policies
can brook no departures.”).
Defendants attempt to avoid this “properly narrowed” compelling interest test, Fulton, 131 S.
Ct. at 1881, by relying on the deference generally owed to internal military operations. Def. Opp. at
26. But notably, they cite a solo concurrence from then-Judge Kavanaugh to a D.C. Circuit decision
applying normal First Amendment analysis to a ban on political advertising in the military’s Civilian
Enterprise Newspapers. See Bryant v. Gates, 532 F.3d 888 (D.C. Cir. 2008). Defendants note that in
enacting RFRA, the Senate Committee Report stated the committee’s intent “that such deference
will continue under this bill” (S. Rep. No. 103-111, at 12), but they omit mention of the House
Report stating that under RFRA, “courts must review the claims of . . . military personnel under the
compelling governmental interest test.” Singh v. McHugh, 185 F. Supp.3d 201, 218-19 (D.D.C. 2016)
(quoting H.R. Rep. No. 103-88); see also Roth, 2022 WL 1568830, at *11-13 (holding that general
military deference does not allow it to avoid RFRA strict scrutiny per statute’s plain text). 15
Defendants argue they nonetheless satisfy RFRA’s “to the person” test, citing language in
Plaintiffs’ final denial letters that claim they received individualized consideration (e.g., Air Force
Engineer’s “leadership role” and “frequent contact with others”; Air Force Special Agent and Air
Force NCO’s “intermittent to frequent contact with others”). Def. Opp. at 27-29. But Defendants’

Moreover, military deference is properly accounted for in the Mindes test balancing the legal rights
of service members with respect owed to internal military affairs, as this Court previously
recognized. February 15 Injunction, 2022 WL 468799, at *5-8. Defendants do not even dispute that
the Mindes test is satisfied here, and nothing justifies departing from this Court’s earlier conclusion
finding this test satisfied as to Air Force Officer’s first Motion for Preliminary Injunction. See id.; see
also U.S. Navy SEALs 1-26, 2022 WL 1025144, at *9-11 (Mindes test satisfied for class-wide relief
within limits allowed by Supreme Court’s partial stay of earlier injunction).
15

13
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own documents show that these phrases were copied from a list of 13 cookie-cutter reasons for
denying an Airman’s request for religious accommodation. [Def. Exhibit 14 at 2518]. While there are
several options for partially or conditionally approving a religious accommodation request (see id.), it
is telling that no approval of any kind has ever been granted to Airmen who are not imminently
departing from the Air Force. This makes transparent Defendants’ total failure to consider whether
their compelling interest actually applies in each Airman’s particular circumstances. Indeed, as
Defendants themselves put it, “‘logic alone’ dictates that ‘the military’s general compelling interest in
ensuring the health of its servicemembers . . . distill[s] to a compelling interest in ensuring that [each
individual Airman] remains healthy enough to accomplish her duties’” and thus justifies the universal
denial of religious requests. Def. Opp. at 27 (quoting Creaghan v. Austin, No. 22-0981-CKK, 2022
WL 1500544, at *9 (D.D.C. May 12, 2022) (emphasis added) (other alterations in original)); see also
Roth, 2022 WL 1568830, at *13-15 (finding individualized analysis of Airmen’s religious exemption
requests in part given “individualized insertion[s]” in plaintiffs’ appeal denials).
But in strict scrutiny analysis, actions speak louder than words, specifically, here, the formulaic
words in Defendants’ denial letters. And Defendants’ willingness to grant exemptions for secular
reasons notwithstanding the risk they pose of spreading COVID-19, and their “speculation” and
“conjecture” about hypothetical future events, both show that their systemic failure to give actual
consideration to religious accommodation requests fails strict scrutiny. Fulton, 141 S. Ct. at 1881-82;
see also Ramirez v. Collier, 142 S. Ct. 1264, 1280 (2022). For example, while Air Force Special Agent’s
final denial asserted he must perform his duties in-person (Def. Opp. at 28), the Office of Special
Investigation policy applicable to him encourages 100% remote work. See Suppl. Decl. of Special
Agent submitted herewith, ¶¶ 4-5; see also Def. Opp. at 28, speculating that Air Force Engineer’s
recent “inability” to deploy “may” result in others having to deploy more often and “can result” in
delays finding a replacement; see also Def. Opp. at 29, admitting that Air Force NCO’s unit is
14
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“understaffed and task-saturated” and thus cannot afford to lose him to sickness. This shows that
“[i]f anything, including [Air Force NCO] in the program [with a religious accommodation] seems
likely to increase, not reduce, the number of available [Airmen].” Fulton, 141 S. Ct. at 1882.
Defendants also argue that medical exemptions are not “comparable” since vaccinating these
Airmen would harm their “health” and thus undermine readiness. Def. Opp. at 11, 31. But this
amounts to an unlawful “value judgment that secular (i.e., medical) motivations for [being
unvaccinated] are important enough to overcome [a] general interest in [preventing the spread of
COVID-19 in the military], but that religious motivations are not.” Frat. Order of Pol. Newark Lodge v.
City of Newark, 170 F.3d 359, 366 (3d Cir. 1999) (Alito, J.). As already noted, medical and religious
inabilities to receive the vaccine are on equal footing. Defendants further argue that medical and
administrative exemptions are temporary, but they ignore that many medical exemptions are indefinite
insofar that they expire only if the medical condition dissipates. Def. Opp. at 12. They also ignore
that AFI 48-110 plainly states that there are no permanent religious exemptions. AFI 48-110 § 26(b)(3)(a)(1).
As to natural immunity, Defendants assert that there are too many “unknown[s]” and a lack
of “scientific consensus” about its level of protection, and that vaccination can “increase”
protection. Def. Opp. 32. But the science shows that while immunity from a two-dose vaccine
regimen waned to approximately 22% to 69% after six months, prior COVID-19 infection among
the unvaccinated reduced their risk of infection by 81% to 89% up to a year after infection. 16

Hall, Victoria et al., Protection against SARS-CoV-2 after COVID-19 Vaccine and Previous Infection, The
New England Journal of Medicine, March 31, 2022,
www.nejm.org/doi/full/10.1056/NEJMoa2118691; see also CDC, Science Brief: SARS-CoV-2
Infection-induced and Vaccine-induced Immunity, Oct. 29, 2021 (“The immunity provided by vaccine and
prior infection are both high but not complete”; also noting meta-analysis finding “no significant
difference in the overall level of protection provided by” each), www.cdc.gov/coronavirus/2019ncov/science/science-briefs/vaccine-induced-immunity.html. [See also Doc. 101 at 20-22 (discussing
natural immunity)].
16
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In addition, this data on the vaccine’s waning efficacy, coupled with Defendants’ own public
statistics, reveal that requiring any of these Plaintiffs and putative Class members to submit to
vaccination does not further a compelling interest (regardless of the many secular exceptions
Defendants already allow). The August 24, 2021 Mandate set a deadline of November 2, 2021 for
active duty members to be vaccinated, and December 2, 2021, for Reservists and National Guard. 17
In September, the Air Force had a 68.5% vaccination rate, with 41,648 total cases, and 18
hospitalizations. 18 On December 3, 2021, the Air Force boasted a 94.5% vaccination rate. It also
reported 45,046 cases and 21 hospitalizations. 19 But by January 31, 2022, the number of cases
skyrocketed to 65,876, and hospitalizations increased to 28. 20 In other words, nearly a third of all
cases and hospitalizations occurred within just two months after the Mandate deadlines, when
vaccination rates significantly increased. This objective inefficacy is thus another reason Defendants
cannot demonstrate a compelling interest in denying the religious accommodation requests here. 21
At minimum, applying strict scrutiny, “evidentiary equipoise” cuts in favor of a preliminary
injunction. Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 427-28 (2006); Brown
v. Ent. Merchants Ass’n, 564 U.S. 786, 799-800 (2011) (“ambiguous proof” fails strict scrutiny). And
government “does not have a compelling interest in . . . marginal . . . advance[s].” Brown, 564 U.S. at

crsreports.congress.gov/product/pdf/IN/IN11764.
www.af.mil/News/Article-Display/Article/2184415/air-force-update-for-covid-19/
19
www.af.mil/News/Article-Display/Article/2888078/daf-covid-19-statistics-december-2021/.
20
www.af.mil/News/Article-Display/Article/2919591/daf-covid-19-statistics-february-2022/.
21
Nor do Defendants even mention the overwhelming number of reported adverse events (e.g.,
www.politico.com/news/2022/06/01/vaccine-injury-compensation-programs-overwhelmed-ascongressional-reform-languishes-00033064) or the dramatic rise in all-cause mortality since
introduction of the vaccines. See www.thecentersquare.com/indiana/indiana-life-insurance-ceo-saysdeaths-are-up-40-among-people-ages-18-64/article_71473b12-6b1e-11ec-86415b2c06725e2c.html?s=04 (“We are seeing, right now, the highest death rates we have seen in
the history of this business ... death rates are up 40% over what they were prepandemic.”)
(emphasis added).
17
18
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803 n.9. 22 Defendants thus fail RFRA’s compelling interest test. 23
(b) Least Restrictive Means: Even if Defendants had a compelling interest, they cannot
show that categorically denying religious accommodations for non-separating members satisfies RFRA’s
least-restrictive-means prong. They say courts have found “uniform” vaccine mandates satisfy
narrow tailoring, but as noted, Defendants’ Mandate is not uniform. The accommodations afforded
to medical and clinical-trial exemptees are plainly less restrictive, and yet they presumptively serve
Defendants’ interests in military readiness, etc., just as well, or they wouldn’t be granted. Accord
Hobby Lobby, 573 U.S. at 731 (HHS contraceptive mandate as applied to for-profit plaintiffs not least
restrictive where “HHS has already established an accommodation for nonprofit organizations with
religious objections” that facilitated contraception to their employees equally well); compare id. at 698
(HHS fully “exempted” “churches” and other houses of worship per a lack of compelling interest in
ensuring employees could access free contraceptives; see 78 Fed. Reg. 39870, 39874 (2013)).
Defendants argue it’s not possible to discern a lesser restrictive means for the entire putative
Class given the individualized analysis required by RFRA. Def. Opp. at 34. But Defendants’ grant of
numerous medical and clinical-trial exemptions shows that categorically denying religious exemption
requests to non-separating service members—and thus to the putative Class members—cannot in
fact be least restrictive. Defendants respond that these alternatives are not “a golden ticket,” but
Plaintiffs seek and are entitled to at least equal treatment. Defendants argue that Plaintiffs cannot
complete their work remotely, but Defendants have allowed them to do so in varying degrees for
more than two years, and Air Force Special Agent is currently encouraged to work 100% remotely.

These principles further undermine Defendants’ compelling interest as to all Plaintiffs and
putative Class members, given that Defendants do not require a booster shot and that immunity
from initial vaccination wanes significantly. See supra n.16 and infra n.25.
23
For similar reasons, Defendants’ Mandate is not generally applicable and thus violates the Free
Exercise Clause, rendering Plaintiffs’ injuries both statutory and constitutional. See February 15
Injunction, 2022 WL 468799, at *11-12.
22
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Supp. Decl. of Special Agent, ¶ 4-5. Defendants further say that masking, social distancing, and
testing do not protect a service member who is already infected from more serious illness (Def.
Opp. at 35-36), but again, Defendants’ secular exemptions reveal that these alternatives, which
remain highly effective, 24 still further their interest in military readiness, etc. This is especially so
given that Defendants have no booster-shot mandate (contrary to CDC guidance 25) while immunity
throughout the military has necessarily waned, making prevention measures all the more important. 26
Accordingly, Defendants easily fail RFRA’s “least-restrictive-means” prong, too. 27
C.

Irreparable injury will result absent injunctive relief.

Defendants cannot deny that if Plaintiffs are likely to succeed on the merits, they have
established irreparable harm. Def. Opp. at 36-37. But they bizarrely argue Plaintiffs are not “literally
prevented from exercising their religion” because they may still “declin[e] to receive the vaccination”
and “depart the military.” Id. at 37-38. This demonstrates a callous disregard (a lack of “fair
empathy,” Navy Seal 1, 2021 WL 5448970, at *14) for the immense pressure imposed on Plaintiffs to
violate their religious beliefs for the sake of their livelihoods and often those of their families, who
rely on them [e.g., Doc. 88-12 at ¶ 16]. But when government “forces [one] to choose between
following the precepts of her religion and forfeiting benefits, on the one hand, and abandoning one
of the precepts of her religion in order to accept work, on the other hand,” there is an irreparable
www.nature.com/articles/s41467-021-24115-7.
cdc.gov/coronavirus/2019-ncov/vaccines/booster-shot.html. Defendants claim to defer to CDC
guidance but they do so selectively; such deference is otherwise improper. [See Doc. 101, at 21-22].
26
Defendants also provide no evidence that the Navy-wide injunction, which has been in place for
10+ weeks, has undermined military readiness whatsoever—that it has led to increased deaths,
hospitalizations, or even “cases.” Defendants waited until the last possible day to appeal the Navy
Class Order (day 60) and sought no emergency stay of it, further indicating Defendants know a
Class-wide injunction poses no actual threat to readiness.
27
Defendants also provide no evidence as to the existence or absence of vaccine-safety risks specific
to members of a physically fit military force (certainly fit at least relative to the general population)
taking the vaccine (e.g., risks of myocarditis, blood clotting). Yet, they grant exemptions to pregnant
women, again contrary to CDC guidance, presumably because Defendants recognize a safety risk for
them. [See Doc. 101 at 21-22; and Section I.B.2 above].
24
25
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substantial burden on one’s religious exercise. Sherbert v. Verner, 374 U.S. 398, 404 (1963). And here,
Plaintiffs and putative Class members are “literally prevented” from living out their military
vocations in accord with their religious beliefs.
Moreover, while Defendants note that this Court has already held that any financial
consequences are not irreparable harms in and of themselves, this Court has also recognized that the
“monumental . . . pressure” an Airman faces “to violate [her] religious beliefs” because of a governmentimposed loss of “duties, benefits, and pay,” etc., is indeed “irreparable injury.” February 15
Injunction, 2022 WL 468799, at *12. That is exactly right. See Sherbert, 374 U.S. at 404. See also Roth,
2022 WL 1568830 (“the ‘coercion’ of choosing between the exercise of religious rights and one’s
employment, if caused by… a likely RFRA violation, would constitute an irreparable harm”). 28
D.

The balance of hardships weighs in the Class’s favor, and an injunction will
not disserve the public interest.

Defendants argue that even if the equitable factors counseled in favor of the preliminary
injunction for Air Force Officer, they counsel against it here since exempting thousands of Airmen
would allegedly “seriously danger” [sic] “the Air Force’s ability to decisively execute its mission.”
Def. Opp. at 39. But Defendants admit putative Class members have “a broad variety of religious
beliefs,” and many might have no religious objection if offered a non-abortion-connected vaccine
like Novavax or Covaxin, or a non-mRNA vaccine like Johnson & Johnson. Def. Opp. at 15. Even
assuming there were 10,000 total exemptions, the minimal risk of letting them continue serving and
quarantining if necessary (like their vaccinated peers) better enables mission accomplishment. And as
noted, Defendants wrongly assert that “Plaintiffs seek to remain in their current posts without any
changes.” Def. Opp. at 39. At the same time, allowing these Plaintiffs and putative Class members
to decline the vaccine in accord with their RFRA and First Amendment rights—or at least
Defendants recently “upheld” Air Force Special Agent’s Letter of Reprimand (“You are hereby
reprimanded!”). Supp. Decl. of Special Agent, ¶ 2, and Ex. A thereto.
28
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prohibiting the illusory consideration of their requests for accommodation—“simply isn’t going to
halt a nearly fully vaccinated Air Force’s mission to provide a ready national defense,” February 15
Injunction, 2022 WL 468799, at *12 (emphasis added); Def. Opp. at 28 (admitting that Air Force
NCO’s unit is “understaffed and task-saturated” and would be harmed by his loss).
Finally, Defendants wrongly argue that there is no public interest in allowing Airmen to defy
“lawfully issued orders.” Def. Opp. at 40. First, to the extent the Mandates do not accommodate
free exercise of religion, they’re not “lawfully” issued, 29 as discussed at length. But “even if, in some
cases, a soldier’s failure to follow… standards might signal a rebellious streak or reflect a lack of
impulse control or discipline,” Defendants’ illusory and insincere process “fails to grapple with the
fact that any deviation from the rules on plaintiff[s’] part flows from a very different source”—i.e.,
“faithful[] adhere[nce] to the strict dictates of [their] religion.” Singh, 185 F. Supp.3d at 227.
Legitimate consideration of religious accommodation requests is thus within the deepest traditions
of our country and the fundamental freedom Defendants are sworn to protect.
III.

CONCLUSION
As the Air Force’s purge of religious service members continues, the need for Class-wide

relief grows more compelling and urgent. For all of the reasons set forth above and in Plaintiffs’
Memorandum in Support, the Court should certify the Class, appoint Plaintiffs’ counsel as Class
counsel, and enter a preliminary injunction that enjoins Defendants from enforcing the Mandates
against Air Force NCO, Air Force Special Agent, Air Force Engineer, or any member of the Class
and from taking any adverse action against any member of the Class on the basis of this lawsuit or
of any member’s request for religious accommodation related to the Mandates.

The COVID-19 vaccine Mandate is not the first vaccine mandate Defendants have unlawfully
imposed. See, e.g., Doe v. Rumsfeld, 297 F. Supp.2d 119 (D.D.C. 2003) (granting military-wide
preliminary injunction against unlawful anthrax-vaccine mandate); Doe v. Rumsfeld, 341 F. Supp.2d 1
(D.D.C. 2004) (granting permanent injunction against same). May it be the last.
29
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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION
AIR FORCE OFFICER, AIR FORCE NCO,
AIR FORCE SPECIAL AGENT, and
AIR FORCE ENGINEER, on behalf of
themselves and all others similarly situated,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiffs,
v.
LLOYD J. AUSTIN, III, in his
official capacity as Secretary of Defense;
FRANK KENDALL, III, in his
official capacity as Secretary of the Air Force; and
ROBERT I. MILLER, in his
official capacity as Surgeon General of the
Air Force,
Defendants.

Case No. 5:22-cv-00009-TES

DECLARATION OF AIR FORCE SPECIAL AGENT
Pursuant to 28 U.S.C. § 1746, I, Air Force Special Agent, under penalty of perjury declare as
follows:
1.

I am over the age of eighteen and am competent to make this declaration.

2.

On May 10, 2022, the Air Force “upheld” the Letter of Reprimand that I was issued

on March 18, 2022, and I was informed that this was the “final decision.” See Exhibit A attached.
3.

Telework capabilities are sufficient for my duties as an Individual Mobilization

Augmentee (IMA).
4.

Air Force Office of Special Investigations (OSI) policy, implemented beginning in

early 2020, allows and encourages 100% telework.
5.

In my current IMA status, I have been able to fulfill all requirements of my job via

telework.
1
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6.

I received a command level IMA Agent of the Year Award for 2020 and was

nominated for the Air-Force-wide Airman of the Year Award. I also received two quarterly Agent of
the Quarter 2020 awards.
7.

The attached exhibit is redacted to remove some personal identifiers.

I declare under penalty of perjury that the foregoing is true and correct. Executed on June 7,
2022.

/s/Air Force Special Agent
Air Force Special Agent

2
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Exhibit A
DEPARTMENT OF THE AIR FORCE
AIR FORCE OFFICE OF SPECIAL INVESTIGATIONS
FIELD SUPPORT SQUADRON
QUANTICO VIRGINIA

18 March _011

MEMORANDUM FOR SP · IAL AG E T I
FROM: -

UBJECT: Letter of R primand
I. On 13 · ep 21
Air f-or e Olli or ' pecial lnve tinatinn.
ucd an order for all ac1ive dut and re rvc
(AFO J). Quantico arine Corp
personnel assigned to AFO I to receive the
.
. nclcr thi" directive. all Reserve p rsonn I,
including ou, must have been full accinated by 2 Dec 21. This rdcr tared th.it ··failure to comply \\ ith
this lawful order may result in administrativ :md/ r puniti v ac ti on for Failure to Obc an Order under
niform Code f 1lili1ary Ju tie:· On 5 1ov -'· 1 u submitLcd a request f, r rcliniou
rticle <2
accommodation, and a Religious Resolution Team RRT) later met to di cuss our request. On 18 Jan _2
denied our rcquc l. You :;ubsequently uppeulcd lhat dccisi 11, ond on IO Feb 22. Lt •n
R bc1t I. Miller. ir Force ur••e n G 111::ral. infi rmed you thaL he hud rc vie, ed y ur final app al and dcni d
it. You were again directed t obLain , ur lir-1 accination f; r
ID- 19 b ' -~ Feb 2 __ As you ·till have
nor obLained a vaccination aua insL OVI D-19. ou are in viol at ion f the e orders.
2. You are hereby reprimanded . You ought an exemption I the lawful rdcr. and the Air Fore ur!!con
Genera l denied you r appeal bccau ·c rhe Air force has a compelling governmen t imerc ·tin requiring you 1
om ply, ilh 1l1e COVID" 19 immunization r quiremem b cau · • pre,·c111i11g 1hc spread or disease am nn the
force is ital 10 mi sion accomplishment. De pite 1hi order and noLifi at ion or y II appeal denial. u, ere
not vacc inated against COV ID-19 o 12 feb :L due to your . tron°ly held per. onal beliefs. You arc in
violationorFailuretoObeyan rd r, rticlc92. nilormCodeo fMilitatyJ u-ti c.

3. The following information required by the Privac Act is pro ided lor your information . AUTHORITY :
10 USC . 9013 . PURPO E: T obtain any c mment or document you desire 10 ubmit (oil a volunlm)'
ba is) for consideration cone rning thi acli 11. RO TINE U ES: Pr vidc you an opponunity 10 submit
comment r document for on idcration. If provided. the respon e y u submit become a pan of the rec rd .
D.ISCLO R : Your wriucn acknowled,;ment of rc::c ipr and ·iunaturc ar mandatory. ny olh r c 111111c111 •
or documents you provide are v lun1a1y

ackno, I dge rec ipt of thi L Itel' or Reprimand immediate I by i ni11° th first ind r ·emeul.
\ ithin 45 calendar da s from lhe day y u rccei ed this le11er. ia -mail r c rtilie I mail. you will pr vidc
our re, µon se by signing lhc second indor cmen t belo\ . Any comment r documents ou wi h 10 be
cons id red concerning this letter mu · t be ubmit1ed al that time and w ill b come pan I' the record. con. is1c111
with Ari 36-2907. Acfrer.P ,-lt/111i11i.\·trative Actions. paragraph '.2.4.'.2.5. /\fter receiving our re ·pon e, you
, ill be notilied ofmy linal dccisio11 rcgardin° nny connncnts . ubmittcd b you withi n 45 calendar days.
4. You wi ll

0
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6 Attachments:
OSI CC COVID Vaccination Order, dtd 13 Sep 21 (4 pgs)
2. RRT Memo for
, dtd 28 Dec 21 (4 pgs)
3. OSI/CC Decision Memo
, dtd 18 Jan 22 (2 pgs)
4. Zubko RAR SG Dec1s1on, dtd IO Feb 22 ( I pg)
5. SECAF Memo, re: Mandatory Coronavirus Disease 2019 Vaccination of Department of the
Air Force Military Members, dtd 3 Sep 21 (2 pgs)
6. SECAF Memo, re: Supplement COVrD-19 Vaccination Policy, dtd 7 Dec 21 (6 pgs)

J.I~

1st Ind,
TO: ~CC
ACKNOWLEDGEMENT

1. I acknowledge receipt and understanding of this letter on 23 March 2022

at

1300

hours.

2. I understand that I have 45 calendar days to provide a response and that I must include in my response
any comments or documents I wish to be considered concerning this letter. I understand that any
comments or documents I provide will become part of the record of this action.

!

USAFR

2nd Ind,

9 May 2022

(date)

TO: IIIIIIIICC

I have~ot provided comments or supporting documents in supporting documents in response- to this
letter.

USAFR
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Io //ty gz

3d Ind, _,,cc

(date)

TO:
I. Member (did) (did 11&~ provide written matters in response to this letter.

_ _ _ _ _ _ _ (date)

4th Ind,
TO: -

I acknowledge that on 26-May-2022 (date) you advised me that you had considered the matters
submitted by me in response to the above counseling and informed me of your final decision regarding the
same.

■

Date: 2022.05.26 10:05 28
-07'00'

USAFR

